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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SYG 731 of 2008

SZMCD
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

Application

1. The Applicant, a citizen of Pakistan, asks thaur€do set aside a
decision of the Refugee Review Tribunal made &nMarch 2008.
The Tribunal affirmed a decision of the delegatethed Minister for
Immigration and Citizenship not to grant the Apgfit a Protection
(Class XA) visa.

2. The Applicant seeks:

a) A declaration that the decision was made in exoégurisdiction
and is invalid;

b) A writ of certiorari quashing the Second Respartdedecision;

c) A writ of prohibition prohibiting the First Respdent, the
Minister, from giving effect to or proceeding fuethupon the
decision;
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d) A writ of mandamus compelling the Tribunal to eah and
redetermine the matter according to law; and
e) Costs.
Background
3. The Applicant arrived in Australia on 24ugust 2007 and applied for

a Protection (Class XA) visa orl"@eptember. He claimed to be a
sailor who would regularly return to his home \gkanear Swat in the
North West Frontier Province (NWFP) between voyadés claimed
that in January 2007 people tried to force him to:

a) join ajihad;
b) grow a beard;
c) stop listening to music;
d) destroy his electronic appliances; and
e) stop his daughters from attending school.
4. The Applicant claimed that he was warned andlegih He claimed to

fear that he would be killed if he returned to B&dm.

5. A delegate of the Minister refused his applicatin 6" November
2007. The delegate gave these reasons for reftrengpplication:

a)

b)

d)

It would be reasonable for the Applicant to ratec within
Pakistan.

The Applicant’s family had remained in the sanece and there
was no evidence that they had been threatened arfdwed
mistreatment when the Applicant had been away amwie had
returned, except for the last time.

The Applicant had been to Australia and otherntoess before
and had not previously sought asylum.

The Applicant may need to re-adjust to the norimposed by
Islamic fundamentalists to avoid the risk of beattacked.
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6. The delegate found that the Applicant may be lbaug in communal
violence but did not find that he had a real chasfcpersecution for a
Convention reason. However, even if the delegatee waong, the
Applicant could relocate within Pakistan.

Application for Review by the Refugee Review Tribual

7. The Applicant applied to the Refugee Review Tmddufor a review of
the delegate’s decision on"®6lovember 2007. The Tribunal wrote to
the Applicant on 19 December 2007 and invited him to attend a
hearing on 24 January 2008.

8. The Applicant attended the hearing off' 24nuary and gave evidence
with the assistance of an interpreter in the Paslaioguage.
He supplied the Tribunal with copies of newspapgclas and articles
from the Internet.

The Refugee Review Tribunal Decision

9. The Tribunal signed its decision on"2Eebruary 2008 and handed its
decision down on " March. The Tribunal affirmed the delegate’s
decision not to grant the Applicant a ProtectiofagS XA) visa.

The Tribunal's Findings and Reasons

10. In its decision, the Tribunal set out the Apgfts claims in his
application for a protection viahis evidence to the Tribunal at the
hearing and independent country information about the wfiehe
TNSM, the Movement for the Enforcement of Islamiaws in the
NWFP.

11. The Tribunal found that the Applicant was azeiti of Pakistan, based
on his evidence at the hearing and his Pakistasspuat.

12. However, the Tribunal formed the view that thephcant’'s material
claims lacked credibility and could not be accepigte Tribunal gave
these reasons:

! Court Book 64
2 Court Book 65 - 68
3 Court Book 68 - 74
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* The Applicant’s evidence that the TNSM’s activitigad only
become bad since February or March 2007 was nagistent
with the country information, which stated that yhiead been
very active since 2001.

. There were inconsistencies between the Applicatidence to
the Tribunal and statements in his applicationaf@rotection visa
which raised concerns about the Applicant’s crditibi

. There were inconsistencies between the Applicatidence to
the Tribunal and his application for a protectiosavabout when
the Applicant moved to Mangora and when he left emaled
elsewhere. The Tribunal found that if the Applicarms living in
Mangora at the time he claimed to have been themrwents that
he said had happened to him in his home villageédcoat have
occurred.

13. The Tribunal did not accept the Applicant’s klahat he was afraid to
live in his home village of Totalo Bandai, or in Ngora, or anywhere
else in Pakistan.

14. The Tribunal noted the Applicant’s claim to readinary member of
a political party called the ANP and that his peshs stemmed from
his membership of that party. The Tribunal did @actept that the
Applicant’s ordinary membership of the ANP or thactf that he
undertook community work would have caused him j@wois with the
TNSM.

15. The Tribunal then went on to consider whetHeit, was wrong in its
findings, the Applicant would be able to obtain eefive state
protection. It found:

The country information suggests that the police generally
ineffective against the TNSM in the Swat area. Thbunal
therefore cannot be satisfied that the applicanuMidoe able to

obtain effective State protection if he lives i tNorth West
Frontier Provincé.

16. The Tribunal then considered the question obcaion within
Pakistan. It had regard to country information vihiedicated that the

4 Court Book at 76
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influence of the TNSM was confined to the NWFPhailtgh there was
some suggestion that the TNSM leader may have hades
involvement in the siege of the Red Mosque in Islbad in July 2007.

17. The Tribunal found that there was no real chanatthe TNSM would
pursue and persecute an individual outside the NWH# individual
was of little importance to the overall agendahaf TNSM and stated:

The Tribunal is of the view that it is a remote dad fetched
possibility that the applicant would be of suffitiénterest to the
TNSM for the organization to pursue, locate andspeute the
applicant in Karachi or some other part of Pakistan

18. The Tribunal then considered the Applicant'stipalar circumstances
when considering the overall reasonableness ofcagtmn within
Pakistan. It noted that he was a seaman by ocompaind spent
considerable periods of time at sea. His occupatimuld not be
affected by his place of residence. The Tribunatest that when it
discussed this issue with the applicant he did naide any other
grounds or problems about relocating, but onlyrrefé to the threat
from the TNSM.

19. The Tribunal was satisfied that the Applicant dns family could
reasonably relocate within Pakistan and therefoumd that there was
no real chance that he would be at risk of persatwhould he return
to Pakistan. Accordingly, the Tribunal affirmed thecision not to
grant the Applicant a Protection (Class XA) visa.

Application for Judicial Review

20. The Applicant commenced proceedings in this Coar 28" March
2008. He filed a Further Amended Application in coon the day of
the hearing.

21. The Applicant relies on four grounds of revidde claims that the

Tribunal decision was affected by jurisdictionalogrin that:

a) Having chosen to give the applicant adverse mébion orally at
the hearing pursuant to s.424AA of the Migrationt,Athe

® Ibid
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b)

d)

Tribunal failed to give him clear particulars ofthnformation as
required by s.424AA(a);

Having chosen to give the applicant adverse mé&tion orally at

the hearing, the Tribunal failed to ensure, asafais reasonably
practicable, that he understood why the informati@s relevant
to the review, and the consequences of the infoomabeing

relied on in affirming the decision that was undeview, as

required by s.424AA(b)(i);

Having chosen to give the Applicant adverse imi@tion orally at
the hearing, the Tribunal failed to clearly advibe Applicant
that he may seek additional time to comment orespand to the
information, as required by ss.424AA(b)(iii) and)(i

(The Applicant’s original Ground 4 was abandoned)
The Tribunal:
i) failed to address the correct question;

i) failed to give proper, genuine and realistic swmieration to a
relevant matter; or

iii) failed to make further enquiries with respeot d relevant
matter.

Submissions

22. Counsel for the Applicant, Mr O’Donnell, subradtthat the Tribunal
fell into jurisdictional error in two ways in comk&ring the question of
relocation, by:

a)

b)

not complying with the requirements of s.424AAenht chose to
give the Applicant information indicating that tié&dlSM had a
limited influence outside the Malakand area of Bli; and

failing to apply the doctrine of relocation psesly when it:

(i) failed to consider whether the Applicant wouldtract
similar persecution from different fundamentalisoups if
he relocated to another part of Pakistan; and
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(i) failed to address the question properly of wisetit would
be reasonable for the Applicant to relocate witRakistan
in order to avoid persecution from the TNSM.

23. The fact that the Tribunal cited the “what ifiin wrong” test from
Minister for Immigration and Multicultural Affairsv Rajalingarf
indicated that the relocation decision was notdally independent of
the decision regarding the Applicant’s refugeerskiThus, there is no
scope for withholding relief on the *“futility” proiple in SZBYR v
Minister for Immigration and Citizenship NBKS v Minister for
Immigration & Multicultural & Indigenous Affaifs or SZEEU v
Minister for Immigration & Multicultural & Indigenas Affairs.

24. The Tribunal put to the Applicant during the fieg that some of his
evidence was inconsistent with country informatan Pakistan. The
Tribunal Member said:

It is important and I'm going to explain to you wihys and then |

will give you an opportunity to respond. If | fitltat the evidence
you give me is inconsistent with the country infation, it could

lead to me forming a view that you are not a (itidet)*° and this

could lead me to the conclusion that you are nafagee. If that
were the case, then the decision made by the dapattwould be
affrmed and if that happens, it means that you ld/awot be

entitled to a protection visa and your applicatwiil fail...

...S0 if the TNSM is not influential anywhere elsé¢ ibuthe
North-West Frontier Province it shouldnt be a plaim to
relocate somewhere else in Pakistan.

Now, would you like to comment on or respond td #ral you
dont have to do that immediately. You can askniore time if
you want ta'

25. There followed a rather confused exchange betvlee Tribunal and
the Applicant, ending with the Tribunal saying:

©(1999) 93 FCR 220

7(2007) 235 ALR 609; 81 ALJR 1190; [2007] HCA 26/28]

8 (2006) 156 FCR 205;[2006] FCAFC 174 at [78]-[80]

°(2006) 150 FCR 214; [2006] FCAFC 2 at [230]-[234]

%Mr O’Donnell of counsel submitted that the indisti phrase was “a witness of truth”

! Transcript of Tribunal hearing, page 25, annexeiih¢ affidavit of Cvetanka Jankulovska, affirmed
28 April 2008.
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26.

27.

28.

29.

30.

No, I've made a comment to you. Do you want toaajthing
about that?

The Applicant replied:

No, | dont have anythintf

Mr O’Donnell submitted that at no stage did théunal ask the
Applicant in terms whether it would be reasonalnle Him and/or his
family to relocate within Pakistan. He also pointed that the Tribunal
did not send the Applicant a letter under s.424fefMigration Act.

Counsel for the Applicant referred the Courthe decision of Driver
FM in SZLTC v Minister for Immigration and Citizenshimnd also
the decision of Marshall J i8ZLQD v Minister for Immigration and
Citizenship”. In SZLTC,Driver FM noted that if the Tribunal embarks
upon a course of oral disclosure at the hearingeusdi24AA, there
are resultant obligations in s.424AA(b). He alsidlsa

It also appears that if the Tribunal embarks uporcaurse of
disclosure under s.424AA it does not enjoy theegtains in
s.424A(3). It would have been a simple mattertierRarliament
to reproduce the exclusions in s.424A(3) in s.424R¥% fact that
Parliament has chosen not to reproduce those extiadead me
to think that they do not apply in relation to dasure under
S.424AN7

Mr O’Donnell submitted that the fact that, had Tribunal not chosen
to disclose country information orally under s.424iiwould not have
been obliged to disclose it in writing under s.4248es not exonerate
it from complying with the terms of s.424AA oncehiad chosen to
disclose that information orally.

He also submitted that the Tribunal did not clymyith its obligation

to advise the Applicant that he might seek addaidime to comment
on or respond to the information. He submitted thatApplicant was
clearly perplexed by the information put to him afid not know how
to respond. In the context of a stressful hearimgdacted through an
interpreter and without an adviser present, théufral's statements

12 Transcript page 26
1312008] FMCA 384
1412008] FCA 739 at [13]
1512008] FMCA 384 at [16]
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were not sufficient to discharge the Tribunal's ightion under
S.424AA(b)(iii) to advise him that he may seek #&ddal time to
comment or respond.

31. In the alternative, it was submitted that theplgant did request more
time to reply but the Tribunal failed to considehether to give him
that time.

32. Counsel for the Applicant submitted that théoinal failed to give the
Applicant clear particulars of the information afaded to ensure that
the Applicant understood its relevance and consempse It was clear,
he submitted, from the Applicant’s confused respsnthat he did not
understand what was being put to him, why it wdsvent to the
review or what the consequences might be if thieufral relied on it.

33. Further, Mr O’Donnell submitted that the Tribuagplied the doctrine
of relocation (seeRandhawa v Minister for Immigration, Local
Government and Ethnic Affaif§, which asks whether an applicant
could obtain the protection of his government bywimg to a different
area within his own country, where it would be mrable to expect the
Applicant to do so.

34. Mr O’Donnell submitted that the Tribunal hadlddi to consider
whether the Applicant would attract similar perdesufrom different
fundamentalist groups if he returned to a differpatt of Pakistan.
He submitted that, in determining whether an ajppliccan escape
persecution through relocation, the Tribunal iSgeal to do more than
consider whether those who persecuted or threatéreedpplicant in
the past would seek him out in his new locale; ltstralso ask itself
whether the Applicant would be more likely to attrpersecution from
different persons and groups in his new locale G&EBT v Minister
for Immigration and Multicultural Affairs).

35. The Applicant had claimed an unwillingness teylthe demands of
Islamic fundamentalists that had raised the ireghaf TNSM in his
home region, which caused him to be imputed witlpodtical or
religious opinion for which he claimed he would persecuted.
Mr O’Donnell submitted that the Tribunal did notnsider was wether

16(1994) 52 FCR 437; 124 ALR 265; 35 ALD 1 at 4444
1712007] FCA 9, per Stone J at [22] and [30]
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the Applicant's unwillingness to obey the demands Islamic
fundamentalists in other areas of Pakistan woulovgite them to
persecute him.

36. It was submitted that the Tribunal fell intoigdlictional error by either
asking itself the wrong question or failing to cules relevant material:
Craig v South Australi&; Minister for Immigration and Multicultural
Affairs v Yusuf.

37. In the alternative, it was submitted that théodmal failed to address
properly whether it would be reasonable for the ligamt to relocate.
It was imperative for the Tribunal to consider wiest it would be
reasonable to relocate within Pakistan. When thieumal raised the
issue with the Applicant, he did not raise any ptigeounds or
problems, but only referred to the threat from TNSM?.

38. Mr O’Donnell submitted that the reasonablends&pplicant moving
his family to another part of Pakistan was neverasgly raised with
the Applicant. Real questions arose as to the ipedity and safety of
moving the Applicant’s wife and young children to area that lacked
extended family support but were not considered.

39. Mr O’Donnell submitted that, whilst the erroefarred to related only
to the issue of relocation and did not touch theuiral’s findings on
the credibility of the Applicant’s persecution cta, it was not the case
that it would be futile to grant relief. The Tribalis citation of the
“What if | am wrong” test fromMinister for Immigration and
Multicultural Affairs v Rajalingarfi would seem to imply that the
decision on relocation was not logically indeperndehits findings
regarding the Applicant’s refugee claims becausea not confident
of those findings. It is far from clear, he subweukt that the grant of
relief would be futile.

40. Counsel for the First Respondent, Mr Reilly, mitted that the
Applicant’s first three grounds, all of which redato a breach of
s.424AA of the Act, must fail. The term “informatidghat would be the
reason, or a part of the reason, for affirming dleeision that it under

18(1995) 184 CLR 163 at 179
19(2001) 206 CLR 323 at [82]
20 Court Book at 76

2 supra

SZMCD v Minister for Immigration & Anor [2008] FMCAO39 Reasons for Judgment: Page 10



41.

42.

43.

44,

45.

review” in s.424AA(a) must have the same meaningnas.424A(1)
(SZLTC v Minister for Information and CitizensHipAn applicant
must demonstrate that the country information ctunss in its terms a
rejection, denial or undermining of the applicardfaims to be owed
protection obligations §ZBYR v Minister for Immigration and
Citizenship>.

Mr Reilly submitted that there is no basis tggest that the country
information referred to by the Tribunal falls withs.424AA.

Further, there can be no breach of s.424AA enabsence of s.424A
being engaged by the information concerned. Anyhsunéormation
must not only fall within s.424A(1) but must not lkexcluded by
S.424A(3). The country information falls within 84A(3)(a).

Mr Reilly submitted that the decision of DrivieM in SZLTCat [16]
that the exceptions in s.424A(3) do not apply td24AA is
inconsistent with the decision of Marshall JSAZLQD v Minister for
Immigration and Citizenshfpat [12].

In any event, Mr Reilly submitted that even .#Z1AA was engaged
the Tribunal did not fail to comply with it.

Turning to the Applicant’s fifth ground that tAeibunal erred in its
finding that it was reasonable to relocate withakiBtan, Mr Reilly
submitted that the arguments of the Applicant dssnsought merits
review. The test for relocation is simply whetheisipracticable in the
particular circumstances of the Applican®ZATV v Minister for
Immigration and Citizenshfy SZFDV v Minister for Immigration and
Citizenship®, which in turn depends on the objections raised to
relocation Randhawa v Minister for Immigration and Local
government and Ethnic Affaff$. The Applicant made no specific
objection to relocation. The Tribunal considerece tApplicant’s
circumstances and found it was reasonable for giéant relocate.

22 supraat [18]-[21]
# supraat [17]

4 supra

%5(2007) 237 ALR 634 ; [2007] HCA 40 at [24]
26(2007) 237 ALR 660
" supraat 443C-D
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46. The Tribunal did not have to make the Applicacise for himL(uu v
Renevief® ) or attempt to stimulate elaborations that herditiwish to
give (Minister for Immigration and Multicultural Affaire SZFDE®).

47. Mr Reilly also submitted that, even if the Cowsdre of the view that
one or more grounds had been made out, relief dhmutefused in the
Court's discretion. All the Applicant’s grounds esged error in the
Tribunal’s relocation decision and not its prima&gnclusion that that
the Applicant’'s fears were not well founded becaliseclaims lacked
credibility (seeSZBYRat [27]-[29]. A fair reading of the decision did
not indicate any real doubt about the Tribunal'Bnary conclusions
and its conclusions as to relocation were indepeanoiethe Tribunal’s
primary conclusions.

48. In a submission in reply, filed in Court on tday of the hearing,
counsel for the Applicant submitted that it wasdhiel SZBYRthat, in
order to qualify as “information that the Tribur@nsiders would be
the reason, or part of the reason, for affirming dlecision that is under
review” for the purposes of s.424A(1) and s.424AAtlae information
must, in its terms, reject, deny or undermine tpel&ant’s claim to be
a refugee. This does not require that the inforomatleal with the
Applicant specifically, nor does it exclude countrformation.

49. Mr O’Donnell went on to submit that the informoat put to the
Applicant at the hearing related directly to thephgant’s refugee
claims, which was that the influence of the fundataksts group that
had persecuted the Applicant was limited to thetiNdkest Frontier
Province. This, he submitted, was clearly inforimatihat constituted a
“rejection, denial or undermining of the Applicantlaims”.

50. Further, Mr O’Donnell submitted that s.424AAnst dependant on
s.424A being engaged, referring t8ZLTC at [16] and [17].
He submitted that there is no inconsistency betwbese comments
andSZLQDat [12].

51. Mr O’Donnell submitted that s.424AA is similan effect to s.424.
Both are facultative provisions enabling the Triuto make enquiries
in a certain way, but imposing certain duties om ffribunal if it

28(1989) 91 ALR 39 at 45
2% (2006) 154 FCR 365; [2006] FCAFC 142 at [199]-[R00
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chooses to exercise the power granted to it. Twbde the Tribunal is

under no obligation to use its power in s.424AA(@)put adverse
information to the Applicant orally at the hearimgce it chooses to do
So, it is obliged to comply with the requirements @24AA(b).

52. Mr O’Donnell went on to submit that the Triburfalled to comply
with its obligations in s.424AA(b) and thus feltanjurisdictional error.

53. Further, it was submitted that the Tribunal @rie relation to its
relocation finding by failing to consider whethé&etApplicant would
attract similar persecution from different fundartadists. It was not a
case of making the Applicant’s case for him. Thacgical difficulties
of moving the Applicant’s wife and five small chi&h to a different
province of Pakistan arose clearly on the matdrebre the Tribunal
(see NABE v Minister for Immigration and Multicultural nd
Indigenous Affairs (No 39).

54, It was also submitted the Court should not @gerits discretion not to
grant relief on the basis that the Tribunal's diecigested on a basis
that was independent of the basis affected bydiational error.

Conclusions

55. The Applicant’s first three grounds all rely daims of a breach of the
requirements of s.424AA of the Migration Act:

a) failling to give clear particulars as required byl24AA(a)
(Ground 1);

b) failing to ensure, as far as is reasonably prabte, that the
Applicant understood the relevance of the infororatand the
consequences of its being relied on as requires.484AA(b)(i)
(Ground 2); and

c) failing to advise the Applicant that he may sadHitional time to
comment on or respond to that information as reguiby
s.424AA(b)(iii) and (iv) (Ground 3).

%0(2004) 144 FCR 1; [2004] FCAFC 263
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56. In my view, s.424AA does not of itself imposeyabligation on the
Tribunal. It provides a way for the Tribunal, ifahooses to do so, to
give oral particulars of adverse information toaguplicant at a hearing
that may otherwise need to be given in writing unsld24A(1). It is
clear that no obligation is placed on the Tribuoado so:

If an applicant is appearing before the Tribunalchase of an
invitation under section 425:

(@) the Tribunal may orally give to the applicanear
particulars of any information that the Tribunal
considers would be the reason, or a part of thesosa
for affirming the decision that is under review.

57. Clearly, there is a discretion given to the tinél as to whether it will
follow the procedure in s.424AA or not (SB2LQDat [12] andSZLTC
at [15]). There is no obligation to do so.

58. However, if the Tribunal does follow the proceslin s.424AA, then
sub-section 424A(2A) comes into play:

The Tribunal is not obliged under this section teegparticulars
of information to an applicant, nor invite the ajgaint to
comment on or respond to the information, if thiodmal gives
clear particulars of the information to the applita and invites
the applicant to comment on or respond to the mfaron under
section 424AA.

59. The effect of the submission of counsel for #eplicant, as |
understand it, is that:

a) there is no obligation on the Tribunal under 4AI&(a) to give
particulars of information to an applicant orally tae hearing,
but, if the Tribunal chooses to do so, then obiayet arise under
S.424AA(b);

b) because there is no s.424AA(c) in similar terms.#24A(3)(a),
there is no exclusion of country information frohe tparticulars
of information that must be given to the Applicdot comment
or response; and

c) a failure to comply with s.424AA(b) will lead tarisdictional
error.
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60.

61.

62.

63.

The first proposition is clearly correct. The@ad and third are not
correct.

Counsel for the First Respondent and for the lidgpt have
respectively argued that the comments of MarshedlSZLQDat [12]

are inconsistent/not inconsistent with those ofvB®riFM in SZLTCat
[16] and [17]. If there is any inconsistency, ttikis Court must follow
the decision inSZLQD, because it is a decision on appeal from the
Federal Magistrates Court.

INnSZLTC Driver FM said at [16]:

It appears from the terms of s.424AA that if thilbdmal elects to
embark upon a course of oral disclosure at a hagrihere are
resultant obligations as set out in s.424AA(b){(i(i) and (iv). It

also appears that if the Tribunal embarks upon arse of
disclosure under s.424AA it does not enjoy theeotains in
S.424A(3).

InSZLQD,Marshall J said of s.424AA at [12]:

That section places no obligation on the Tribunail énables it, if
it so chooses, to orally give to an applicant amyoimation
which the Tribunal considers would be part of tleason for
affirming the decision under review. It does notmeel the
Tribunal to orally give an applicant any particuarf country
information which it intends to rely on. So muclajgparent from
that part of the explanatory memorandum accompanite bill
which introduced s.424AA where the following wad:sa

‘New section 424AA provides a new discretion fa RRT

to orally give information and invite an applicarib
comment on or respond to the information at thee timat

the applicant is appearing before the RRT in respaio an
invitation issued under section 425. This will cdenpent
the RRT's existing obligation under section 424Athiat, if

the RRT does not orally give information and seek
comments or a response from an applicant underiagect
424AA, it must do so in writing, under section 424Ae
corollary is that if the RRT does give clear pautars of the
information and seek comments or a response from an
applicant under section 424AA, it is not requiredyive the
particulars under section 424A.
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64. In my view, with respect, the decisionSZLQD with its reference to
the explanatory memorandum, provides the key tcerstdnding the
operation of s.424AA. Once it is understood thattlee explanatory
memorandum says, that s.424A8mplementsthe Tribunal’s existing
obligations under s.424A, it becomes clear whydherno equivalent
to s.424A(3)(a) in s.424AA. There does not neeleto

65. There is an inconsistency betwe&l TCandSZLQD.Driver FM said
that “if the Tribunal embarks upon the course afcblisure under
s.424AA it does not enjoy the protections in s.4@)A". Marshall J
said that s.424AA “does not compel the Tribunalotally give an
applicant any particulars of country informationigrhit intends to rely
on”*. With respect, the Court must follow the lattegwi

66. The reason why there is no need for an equivates.424A(3)(a) in
S.424AA can be understood when one considers s(224ASections
424AA and 424A are complementary and must be regether. Once
that is understood, the purpose and operatiod2a#8A becomes clear.

67. The Tribunal has a discretion whether or najite oral particulars of
information to an applicant at a hearing. If it oBes to do so, then it
must do so in the way set out in s.424AA(b). If Thdunal complies
with the requirements of s.424AA, the consequendhat s.424A(2A)
applies and the Tribunal is relieved of its obligatunder s.424A(1).

68. If the Tribunal chooses to give oral particulafsinformation under
S.424AA but fails to comply with the requirementssat24AA(b), the
consequence is not that it falls into jurisdictibnarror.
The consequence is that s.424A(2A) is not engabeat may or may
not mean that the Tribunal has failed to complyhveid24A(1).

69. This is the reason why there is no equivaler.4@4A(3) in s.424AA.
There does not need to be, because the juriscat®oror, if there is one,
is a failure to comply with s.424A(1). Section 4248oes not provide
an alternative procedure to the one provided iB4d it is simply a way
of enabling the Tribunal to bring s.424A(2A) intpavation. Subsection
424A(2A) is an exception to s.424A(1), just as 44(3) is.

%112008] FMCA 384 at [16]
$212008] FCA 739 at [12]
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70. In this case, the Tribunal gave oral particutdrsountry information to
the Applicant. In my view, the particulars givenreeufficiently clear
to indicate the Tribunal Member’s concerns. Théinial offered the
Applicant the opportunity to comment on or resptmthe information
and told him that he could ask for more time ifvnted t8°. True it
is that the Applicant had some difficulty in comipeading exactly
what the Tribunal wanted, but | am satisfied tiat éxplanation given
was sufficient to comply with s.424AA. The Tribunakked the
Applicant if he wanted to say anything about thentoy information
and he replied:

No, | dont have anythirig

71. There is no breach of s.424AA(a) or (b). Evethdre were, it does not
follow that any jurisdictional error would arise. failure to comply
with s.424AA is not of itself a jurisdictional errd'he consequence of
a failure to comply with s.424AA is the same as¢besequence of not
adopting the procedure set out in s.424AA, nameét 6.424A(2A)
will not come into operation. That means that thd&bdnhal must
comply with s.424A(1) and if the Tribunal breacle424A(1), then
there will be a jurisdictional error.

72. In this case, the information put to the Appiicavas Independent
Country Information which is excluded from the oeon of
S.424A(1) by s.424A(3). There is no jurisdictioeator. Grounds 1, 2
and 3 all fail.

73. The Applicant’s fifth ground claims that the Bunhal fell into
jurisdictional error in finding that it would be asonable for him to
relocate to another part of Pakistan.

74. The “relocation principle” has been set ouRendhawa v Minister for
Immigration, Local Government and Ethnic Affafrsvhere Black CJ
said at 440-441:

Although it is true that the Convention definitiohrefugee does
not refer to parts or regions of a country, thatopides no
warrant for construing the definition so that it wdgive refugee
status to those who, although having a well-foundear of

® Transcript at page 25
% Transcript page 26
% supra

SZMCD v Minister for Immigration & Anor [2008] FMCAO39 Reasons for Judgment: Page 17



persecution in their home region, could nevertheles/all
themselves of the real protection of their courdfynationality
elsewhere within that country. The focus of the v@otion
definition is not upon the protection that the ctyyn of
nationality might be able to provide in some part&s region,
but upon a more general notion of protection byt t@untry. If it
were otherwise, the anomalous situation would ethsit the
international community would be under an obligatio provide
protection outside the borders of the country dfiorality even
though real protection could be found within thbseders®

75. It is that relocation principle which has beeatepted by the High
Court in SZATV v Minister for Immigration and CitizensHignd
SZFDV v Minister for Immigration and Citizensffip

76. In RandhawaBlack CJ set out the way that the question of @lioa
should be dealt with:

Once the question of relocation had been raisedHerdelegate’s
consideration she was of course obliged to give &éispect of the
matter proper consideration. However, | do not édasthat she
was obliged to do this with the specificity urggdcbunsel for the
appellant. | agree that it would ordinarily be gelitvrong for a
decision-maker faced with a relocation possibility take the
general approach that there must be a safe haveneshere
without giving the issue more specific attentioat the extent of
the decision-maker’s task will be largely deterndiri®y the case
sought to be made out by an applicant. In the presase the
applicant raised several issues, all of which weealdwith by
the decision-maker. If the appellant had raiseceoiimpediments
to relocation the decision-maker would have neetdedonsider
these but having regard to the issues raised byappellant and
to the material that was before the decision-maikethe issue of
relocation she was entitled to come to the concludimt the
appelggmt could reasonably be expected to reloeddewhere in
India.

77. In SZATVGummow, Hayne and Crennan JJ considered the questio
what is reasonable and practicable in decidingcegion matters:

What is “reasonable”, in the sense of “practicablahust depend
upon the particular circumstances of the applicéot refugee

% Randhawaat FCR 440-1; ALD 268; ALD 4
3 supraat [10}

% supraat [14]

% Randhawaat FCR 443
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status and the impact upon that person of relocatibthe place
of residence within the country of nationalfty

78. In SZFDV, which was handed down on the same daySZaTV,
Gummow, Hayne and Crennan JJ said:

As indicated in the reasons in SZATV, and as a rgéne
proposition to be applied to the circumstanceshaf particular
case, it may be reasonable for the applicant f@ratection visa
to relocate in the country of nationality to a regi where,
objectively, there is no appreciable risk of thewtence of the
feared persecutidn.

79. In the case before this Court, the Tribunal wered the Applicant’s
submissions on relocation. He had claimed a fe@ea$ecution by the
TNSM and he told the Tribunal that he feared the&SWNanywhere in
Pakistan:

MS SYMONS: Do you have any fear of living irgivta?
INTERPRETER: Yes, | do.
MS SYMONS: Why is that?

INTERPRETER: It was all dominated by those people they
know each other.

MS SYMONS: Had you considered moving somewhseeirel
Pakistan?

INTERPRETER: There's no safety anywhere from tipesmple.
They are everywhere and you can feel it.

MS SYMONS: What do you think is likely to happgou were
to return to your village?

INTERPRETER: That (sic) because | am obvious tm thieeady,
if I go there they will finish my life.

MS SYMONS: What if you were to return and liveesohere
else in Pakistan; for example in Karachi?

INTERPRETER: Yes, but to stay in Karachi is momgésaous for
me, for | dont know that whatever activities
they are doing either locally and widespread

40 SZATVat [24]
“lSZFDVat [14]
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80.

81.

82.

around the country that in Karachi will be
dangerous to me.

MS SYMONS: Now, you lived in Karachi for two meriibfore
you left?

INTERPRETER: Yes, | spent two months in there.
MS SYMONS: Did you have any incidents with thBMthere?

INTERPRETER: | wasnt staying in one place. | was moving
in there.

MS SYMONS: That’s all the questions | want toyamk Is there
anything you would like to tell m&?

The Applicant then went on to speak about hisnbeship of the
political party known as the ANP. After the Triblinexplored the
details of the Applicant's membership of the ANIRe fTribunal then
went on to put to the Applicant the country infotroa that has been
previously discussed.

The Tribunal had this to say about relocation:

When considering the overall reasonableness ofcagion to
Karachi or some other part of Pakistan the Tribunahs
considered the applicants particular circumstance3he
applicant is a seaman by occupation and spendsiderable
periods of time at sea. His occupation would notalfected by
where he resides. When the Tribunal discussedthétlapplicant
the possibility of relocation he did not raise asther grounds or
problems, such as problems with his family movimgother
difficulties, and only referred to the threat frarhiSM**

The Tribunal has clearly considered the Applisacircumstances as
they were before the Tribunal and has given himdpportunity to

raise any other relevant matter. It is not up ® Thibunal to make the
Applicant's case for himLuu v Reneviéf per Davies, Wilcox and
Pincus JJ at 45). There was no evidence beforeltibeinal about

threats from different fundamentalists or about fhracticality and

safety of moving the Applicant’s family to anothwart of Pakistan and
no obligation on the Tribunal to ask about thesegth

“2 Transcript at 23 and 24
“3 Court Book at 76

“ supra
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83.

84.

85.

86.

87.

The Tribunal clearly considered the case fooaaion and no
jurisdictional error has been made out. GroundlS.fa

The Applicant has also submitted that the Tradvandecision on
relocation was not necessarily logically independehits findings

about the Applicant’s refugee claims and the apgibe of the “What
if | am wrong” test implies a lack of confidence the Tribunal about
its findings on the Applicant’s refugee claims.

The Tribunal found that the Applicant's materielaims “lack
credibility and cannot be acceptédThe Tribunal set out the reasons
for this view. There is no suggestion that the ndl lacked
confidence in its finding. Credibility is a mattéar the Tribunal and
there was evidence upon which the Tribunal couldehmade the
finding that it did. As a general rule, it cannog¢ Isaid that the
application of the “What if | am wrong” test casiewith it the
implication that the Tribunal lacks confidencetsfindings.

There is no jurisdictional error. The Tribunactsion is a privative
clause decision and is not subject to prohibitianandamus,
declaration or certiorari, as the Applicant se¢&sl74).

It follows that the application will be dismiskeiith costs. | consider
that this matter is one where a fixed costs ordeappropriate, as are
most matters of this type in this Court.

| certify that the preceding eighty-seven (87) pargraphs are a true copy of
the reasons for judgment of Scarlett FM

Associate: V. Lee

Date: 25 July 2008

45 Court book 74
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