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(1) The Application for Judicial Review filed on 29 A2011 is refused.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIA
AT ADELAIDE

ADG 94 of 2011

AZABR
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

1. This is an application pursuant to s.476 ofMhigration Act1958(“the
Act”) in which the applicant seeks judicial revi@i a decision of the
Refugee Review Tribunal (“the Tribunal”) of 31 Mar@011. In its
decision the Tribunal affirmed the decision of tHlelegate of the
Minister not to grant the applicant a protectiosavi

2. The applicant is a citizen of Pakistan. He is fitbv@ Haripur District in
the North West Frontier Province of Pakistan araapparently now
known as Khyber-Pakhtunkhwa. He and his familyfewen the city of
Haripur in that district. Haripur is close to therter of North West
Frontier Province and the Province of the Punjab.

3. The applicant arrived in Australia on a studenavis August 2007.
He left Australia in September 2009 and returne@atober 2009. He
was granted another student visa for the periodl AprJuly 2010. He
applied for a protection visa on 21 June 2010.

4. He is a Sunni Muslim.
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10.

11.

His family in Pakistan consists of his parents ariother.

When he returned to Pakistan in 2009 he was rolamedwhen he
reported the robbery to the police he was told Hmy police that he
should come home to Pakistan as he was a non-Musliaccount of
his living in a western country. His family startéal receive threats
about six weeks after he returned to Australia fribrat visit. His
family had received threatening letters. The lsttaccused him of
being non-Muslim and claimed that he would bringsteen culture
back to Pakistan with him. The authors of the testey that it is their
responsibility to bring him back to Pakistan tajthe Taliban.

One night in 2010 three people came to the homleioparents and
pointed a gun at them and told his mother thathsttkto stop teaching
girls or they would kill her. She has subsequegilyen up her job as a
teacher.

He says that the Taliban occupy and control aaltyut 35 kilometres
from Haripur and that the Taliban are everywherthig region.

In addition to taking evidence of the applicantts oral hearing the
Tribunal also took oral evidence from a communitgreach worker
with whom the applicant had been doing voluntarylknand received a
letter from a social worker for whom the applicaas also worked.

The reasons for decision of the Tribunal contairzed exhaustive
examination of country information in relation t@kfstan from the
perspective of the threat posed to persons in Rakisy the Taliban
and other violent Sunni jihadi groups.

The Tribunal accepted the applicant’s claims thet family had
received threats. They had some doubts about theuseess of the
threats. It accepted that if he returned to liveHeripur he would be
seen as a person who had lived in the western igoand would be
regarded as a “non-Muslim” and a threat to the whyife of the
various terrorist organisations that inhabit thegaa The Tribunal was
satisfied that his fears were for a Convention arasnd specifically
that he fears harm by reason of his religion oriraputed political
opinion by reason of his being imputed as westechiand “anti-
Muslim”. The Tribunal was satisfied that there vweaseal chance that
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he would face serious harm based on his religiosh #we imputed
political opinion should he return to Haripur iretforeseeable future.

12. The Tribunal’'s finding differed from the finding ¢fe delegate of the
Minister in that whilst the delegate found that thpplicant had a
genuine fear of harm he was not satisfied thatetheas a real chance
of persecution occurring. It is fair to say thaé ttlelegate had more
serious concerns about the credibility of certaspezts of the
applicant’s claims.

13. The Tribunal went on to find however that it wasgenable for the
applicant to relocate to another area of Pakisterh s Karachi and
for that reason it was not satisfied that the appli was a person to
whom Australia had protection obligations under tRefugees
Convention. That meant that he did not satisfydhesrion set out in
s.36(2)(a) of the Act and therefore that applicafior a protection visa
should be refused and the decision of the delegatérmed.

14. The Tribunal found that the threat to the applicaas confined to the
area around Haripur. It did not accept that hedadbfile such that the
extremist groups whom he feared would pursue hinereder in
Pakistan he lived.

15. The Tribunal placed some emphasis upon the fa¢tttigaapplicant
was well educated and had been capable of livirgyadwom his home
and in Australia for some years and that he spoidu ldnd English,
the two main languages of Pakistan and was a meatlibe branch of
the Muslim faith in Pakistan which constituted thmjority of the
population (Sunni). All of these matters taken tbge combined
satisfied the Tribunal that the applicant coulcet land work in another
major city in Pakistan such as Karachi.

16. The applicant had contended before the Tribunat timwhere in
Pakistan was safe but the Tribunal, whilst ackndgileg that random
acts of generalised violence outside of the NortkesWFrontier
Province were still possible in a city such as IKKardhat the chance of
the applicant experiencing such violence was renidte Tribunal was
not satisfied he would be targeted by the reletembrist organisations
away from the Haripur area.
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17.

18.

19.

20.

21.

In order to succeed on the review the applicanttrdamonstrate that
the decision of the Tribunal was vitiated by jurtsbnal error as that
concept has been explicated by the High Court number of cases
such a<Craig v The State of South Austra]ie095] HCA 58 and as it
has been specifically explicated in cases involvihg work of
Tribunals under the Act iRlaintiff S157/2002 v The Commonwealth of
Australia(2003) 211 CLR 476

The applicant contended before me that the Tribinaal fallen into
jurisdictional error in two ways.

The first point was that the Tribunal had failed éxercise its
jurisdiction in that it applied the wrong legal t@s relation to the issue
of relocation within Pakistan.

The Tribunal’'s understanding of the law in relattonthis issue is set
out at [68] of its decision. | set out that pargoran full:

The focus of the Convention definition is not ufwe protection
that the country of nationality might be able t@yide in some
particular region, but upon a more general notiohpvotection
by that country: Randhawa v MILGEA (1994) 52 FCR 4er
Black CJ at 440-1. Depending upon the circumstanaeshe
particular case, it may be reasonable for a persomelocate in
the country of nationality or former habitual resitte to a region
where, objectively, there is no appreciable riskhe occurrence
of the feared persecution. Thus, a person will belugled from
refugee status if under all the circumstances ituldobe
reasonable, in the sense of “practicable”, to expleien or her to
seek refuge in another part of the same countryatWh
“reasonable” in this sense must depend upon thetipalar
circumstances of the applicant and the impact upai person of
relocation within his or her country. However, wihet relocation
is reasonable is not to be judged by consideringetivr the
guality of life in the place of relocation meetg thasic norms of
civil, political and socio-economic rights. The ention is
concerned with persecution in the defined sensd, raot with
living conditions in a broader sense: SZATV v MI|RG07] HCA
40 and SZFDV v MIAC [2007] HCA 41, per Gummow, Hagn
Crennan JJ, Callinan J agreeing.

The Tribunal had this to say at [70] of its deteration:
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The relevant question for the Tribunal is whethegre is a real
chance the applicant would face persecution for @a&ntion
reason if he moved to another area of Pakistan, @hdther in
his particular circumstances it is reasonable fanho do so.

22. As | indicated to counsel during the course of argat in relation to
this matter the first two lines of the passagecsgtin paragraph [70]
save for the conjunction “and” are plainly wrong.drder to determine
whether a relocation to another part of the apptisacountry is
reasonable and if therefore the applicant failsatisfy on that account
the criteria for entitlement to a protection vishae Tribunal did not
have to be satisfied that there was a real chamaethe applicant
would face persecution for a Convention reasoneifnfioved to that
other area. That is far too stringent a test. Otiee reasonable
apprehension of persecution for a Convention reasgihin a
particular locality of a country has been satisfigde Tribunal's
attention should be focused upon whether in alhefcircumstances of
the applicant a move to another region or areahef dountry is a
reasonable one for him to make. Whether livingha hew locality
would give rise to a reasonable fear of persecuiimna Convention
reason is beside the point. It may do. But if ieslaot that is not
determinative. The question is still whether thevento the alternative
area of the country of origin is reasonable in ¢hheumstances of the
applicant. But | think that point is taken up irethatter part of the
sentence. If the first two lines of paragraph [¥re all that the
Tribunal had to say on the topic then clearly itwdohave fallen into
an error and probably a jurisdictional error budttls not all it had to
say on the topic. It is not even all it had to saythe topic addressed in
that paragraph of its Reasons. A fair reading efTthbunal’'s Reasons
indicates that it understood properly that the es$ a much broader
one.

23. The Tribunal’s specific finding was that the thréathe applicant from
the terrorist organisation Tehrik-e-Taliban PalistdTTP) was
localised. The Tribunal was not prepared to actleat an “ordinary
Pakistani” [71], who does not have a political gefout who had
simply been living and studying in a western coyistich as Australia
would raise interest of a kind with the TTP suclcasld lead to a real
chance of persecution away from the locality inakbhe was known.
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24. Taking into account the evidence it accepted abkdahreats made to
the applicant’s family (but also taking into accodme fact that they
have been threatened and not harmed and that hablago safely
return to Pakistan in 2009) the Tribunal came ®\tlew that he was
not a person of such interest to the TTP as tchputat risk of being
pursued wherever he lived in Pakistan.

25. | have already noted that the Tribunal’s findingsta the level of
education the applicant enjoyed, his ability tcelimdependently and
away from home in Australia, his membership of ldrgest branch of
the Muslim faith in the country and his speaking mfth major
languages in the country meant that it was readenalassume that he
could cope with living and working in another majty in Pakistan
such as Karachi or in other words that it wouldréasonable for him
to do so.

26. The Tribunal considered and accepted his genugredierecent events
in Pakistan. It discussed in the context of thentiguinformation the
violence that was plaguing the country including Kiarachi, but,
critically the Tribunal was not satisfied that ifet applicant lived in a
city such as Karachi that he would be targetedrarched in the types
of random generalised violence from which the papohs of cities
such as Karachi were suffering.

27. Mr Charman, for the applicant, said that there \wasinconsistency
between the Tribunal’s finding that he would bespeuted on account
of his perceived anti-Muslim and westernised idgrdance he returned
from Australia and the finding but that such rigkp@rsecution only
arose within the region of Haripur. It was saidttha would logically
be at the same risk of persecution in a city sughKarachi. That
submission ignores the specific finding of the Tnkl that his risk of
persecution in Haripur related to the knowledgehwhself and his
family that elements of the TTP had in that areacé&that element of
local knowledge was removed the applicant is ntedght from many
other Sunni Muslim students who have been spendimg for
educational purposes in a western country. | dotimak the Tribunal
distinguishing risks arising from his presence maaea where he and
his family are known, and risks arising in anoth&jor urban centre
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altogether is irrational or illogical or indicativad a failure to exercise
the jurisdiction it has.

28. In order to read fairly the Tribunal's Reasons uisinbe borne in mind
that the Tribunal was instancing Karachi as a plaitkin Pakistan to
which the applicant could relocate. | also do nuhk that a fair
reading of the Tribunal’'s Reasons indicates thdailed to take into
account the applicant’'s specific individual circiamces in assessing
whether a relocation to another part of the counwtg reasonable.

29. The exercise involved in the “relocation test” ihet context of
candidates for protection visas was examined byHlgh Court of
Australia in SZATV v The Minister for Immigration and Citizemshi
[2007] HCA 4Q In that case the Tribunal’s finding (upheld on eavi
to this Court and on appeal to the Full Court & Bederal Court) was
that the applicant, a citizen of the Ukraine arjdwnalist who was at
risk of persecution if he returned to his placeresidence in the
Ukraine, was not a person to whom Australia oweligabons under
the Refugees Convention because he was able tonobtark in
another industry (the construction industry) atéé done in Australia
and in that context his chance of being persechiethe Ukrainian
security services upon his return to the Ukraines wlaemed to be
remote. The majority judgment said this of the aggpion of the test in
that case at [32]:

The effect of the Tribunal's stance was that thpeipnt was
expected to move elsewhere in Ukraine, and livecidietly” so
as not to attract the adverse interest of the adties in his new
location, lest he be further persecuted by reasbhi® political
opinions. By this reasoning the Tribunal sidesteppe
consideration of what might reasonably be expeabédthe
appellant with respect to his “relocation” in Uknae. It presents
an error of law, going to an essential task of #réunal. This
was determination of whether the appellant’s fehpersecution
was “well-founded” in the Convention sense and thass the
purposes of s.36(2) of the Act.

30. The High Court considered itself to be simply apmythe law as
propounded in the decision &ppellant S395/2002 v Minister for
Immigration and Multicultural Affair§2003) 216 CLR 473.
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31. The crux of the assessment of the reasonablenda$® welocation of
this case was movement to another area of PakiStenTribunal did
not seek to describe how the appellant should atrdmself whether
following a relocation or otherwise. It posited thessibility of him
relocating to another area of Pakistan given hecifig circumstances
and it determined that it was reasonable that hgodand | do not think
in doing so the Tribunal fell into jurisdictionalrer.

32. Nothing said by the High Court iI8ZATV(supra) is inconsistent with
the propounding of the relocation testRandhawa v MILGEA1994)
52 FCR 347which was the explication of the test the Triburelied
upon in its reasons.

33. The second ground advanced in relation to juristhel error arose
from the circumstance that the Tribunal deliveradeaision in respect
of two other applications on the same day (theyraadters that are
also the subject of applications to this Court unsld76 of the Act,
namely AZABP (ADG 92 of 2011) and AZABQ (ADG 93 a011)).
Mr Charman appeared on behalf of the applicaneach of those two
cases as well. He asked that the submissions he wmadehalf of
applicant AZABR be accepted as the submissions ehalb of
applicant AZABP and applicant AZABQ.

34. No separate or discrete submissions were madesfrece of applicant
AZABP or applicant AZABQ.

35. AZABP was also a citizen of Pakistan from Haripuhonvhad been
studying and living in Australia. The Tribunal apted that his family
had received threats from the TTP and his feareo$grution by them
if he returned to Haripur was genuine. There waadditional element
of fear of persecution on the basis of imputedtpali opinion (the
involvement of his wife’s family in a political pgrknown as Muhajir
Quami Movement (“MQM”) that was argued. Fear ofgs&ution on
that ground was not accepted by the Tribunal aatlfthding was not
the subject of any application to this Court.

36. The Tribunal went on to find that the applicant Idoweasonably
relocate in Pakistan to an area where he wouldaoet persecution and
it did so on the basis of a finding that his fe&persecution by the
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37.

38.

39.

40.

41.

42.

TTP was localised. The personal circumstancesisfapplicant were
very similar to those of applicant AZABR.

Applicant AZABQ was also from Haripur, was alsotadent who had
been studying in Australia and was also a persoanwthe Tribunal

accepted genuinely feared persecution at the hahdse TTP if he

returned to Haripur. The Tribunal rejected a seeackaim of fear of

persecution for a Convention reason relating tolmian heritage or
because of his inability to speak the language epdly the denizens
of Pakhtunkhwa. Once again the Tribunal was satisthat he could
relocate to another area of Pakistan where he woatdface a real
chance of persecution for a Convention reason arg® @gain his
personal circumstances were very similar to AZABR.

The Tribunal’'s reasoning in each of the cases rg samilar as is its
consideration of the country information and itsy kindings are
expressed in language that is also very similar.

It is said that the fact that the same Tribunal temdetermined all
three cases and that a decision in all three caassnade on the same
day and in language that was very similar and mespassages almost
identical would give rise to a reasonable apprebarthat the Tribunal
had not brought an impartial mind to bear on theisien making
process.

The content of the test of whether a judicial @fihas said or done
things that give rise to a reasonable appreherbairhe has not or that
he will not bring an impartial mind to bear on hjudication has been
explicated in many decisions of the High Court aiskalia, most
recently in British American Tobacco Australia Services Limited
Laurie [2011] HCA 2. That case was one involving an apension
said to be grounded on a previous adjudication ielated cause but
the legal test discussed is pertinent to all ofatiner varieties of factual
circumstance in which the issue can arise.

As French CJ points out at [38[here is a variety of ways in which
the impartiality of a court may be or may appeab&scompromised”.

The test is whether the relevant circumstancessaoh that a fair-
minded and well-informed person might reasonablyrelpend that the
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judicial officer might not bring or might not hal®ought as the case
may be an impartial mind to bear on the adjudicafiEbner v Official
Trustee in Bankruptchj2000] HCA 63).

43. As French CJ goes on to say at [39] Rritish American Tobacco
Australia Services Limite(supra):

Particular applications of the general principle wrciated in
Ebner will be required for the different classescake in which
an apprehension of bias is said to arise and dffeérsets of
circumstances within those classes.

44. The application of the test must take into accatmet fact that the
Refugee Review Tribunal does not administer pujugtice in open
Court. As Allsop J put that matter NADH of 2001 v Minister for
Immigration and Multicultural and Indigenous Affai{2005) 214 ALR
264 at [19]:

The tribunal does not administer public justice.eTélements
which affect the public confidence in the adjudmatof disputes
by an independent and impartial arm of governmanthe broad
sense) and which may be seen to inform what megisalu to be
freestanding norms of conduct and behaviour by qsdg
conducting public hearings are not necessarily aasilg
transposable as strict obligations of administrativlecision-
makers acting private. The tribunal here must itigase the facts
for itself unaided by counsel presenting the partoases, to the
degree and extent it thinks appropriate. The tradumhich has to
reach a state of satisfaction may want to test @mobe a
recounted history. It may have particular mattexmubling it for
resolution, which require questioning and expressi@f doubt
which are entirely appropriate, but which if undskén or said by
a judge in open court in adversary litigation migjve rise to an
apprehension of a lack of impartiality.

45. Deane J irLaws v Australian Broadcastingribunal (1990) 170 CLR
70at [90] said:

It has long been settled that the content of tlguirements of
procedural fairness may vary according to the parkr
circumstances of a case, including the nature arshegal
functions of the entity required to observe thend ahe
relationship between that entity and the person wbom
procedural fairness must be accorded. Plainly, suahations
may occur in the content of the requirement thatriaunal
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required to observe procedural fairness be nottinby either
the actuality or the appearance of disqualifyingasi Thus,
acquaintanceship with or preconceived views abopady of a
kind which would create the appearance of disquialg bias in a
judge exercising the judicial power of a court aiwvl may be
permissible and unobjectionable in a statutory badhych, while
required to accord procedural fairness in the disge of a
particular function, is entrusted with other furmis which
necessitate a continuing relationship with thosgaged in a
particular industry.

46. Here, the apprehended bias is said to arise frencdmbination of the
following matters:

a) The same member constituted the Tribunal in easé;ca

b) The decisions and reasons for decision were alNateld on the
same day;

c) The language and form of expression used in relatm the
“Findings and Reasons” part of each decision aae igentical.

47. Section 420 of the Act provides, in sub-section (1)

The Tribunal, in carrying out its functions unddérist Act, is to
pursue the objective of providing a mechanism wviexg that is
fair, just, economical, informal and quick.

48. The contemporaniety of the delivery of the decisi@unexceptional
itself.

49. There is no doubting the very close similarity mpeession in the key
areas of the decision, those relating to relocatiand the
reasonableness of it especially. But the key aspettthe claims
themselves were remarkably similar. All three agpits came from
Haripur; all succeeded on their claims as they weoeinded on fear of
persecution on account of imputed Westernism arMuslimism; all
had family members who had been threatened byTie all had been
studying in Australia.

50. Given these remarkably similar aspects of theirinda it is
unsurprising that there was a consistency in ouéec@and that in
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explaining how it reached that particular outcorsimilar language
and thought processes were evident.

51. Moreover, in this case, the applicant’'s specificunstances were
addressed by the Tribunal in some detail in detangithe outcome.

52. The ground of apprehended bias is not made out.

53. For the foregoing Reasons, the application for guadli review is
refused.

| certify that the precedin? fifty-three (53) paragraphs are a true copy of
thereasonsfor judgment of Lindsay FM

Date: 31 October 2011
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