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The Tribunal remits the matter for reconsideratiotin
the following directions:

) that the first named applicant and the second-
named applicant satisfy s.36(2)(a) of the
Migration Act, being persons to whom Australia
has protection obligations under the Refugees
Convention; and

(i) that the other named applicants satisfy
s.36(2)(b)(i) of the Migration Act, being the
dependants of the first named applicant.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of decisions magea delegate of the Minister for
Immigration and Citizenship to refuse to grantdipelicants Protection (Class XA) visas
under s.65 of th#ligration Act 1958the Act).

The applicants, who claim to be citizens of Pakistarived in Australia and applied to the
Department of Immigration and Citizenship for Pobien (Class XA) visas. The delegate
decided to refuse to grant the visas and notifiedaipplicants of the decision and their review
rights by letter.

The delegate refused the visa application on teestihat the first named applicant is not a
person to whom Australia has protection obligationder the Refugees Convention.

The applicants applied to the Tribunal for reviewhe delegate’s decisions. The Tribunal
finds that the delegate’s decision is an RRT-reaigl& decision under s.411(1)(c) of the Act.
The Tribunal finds that the applicants have madalia application for review under s.412 of
the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under 1951 Convention Retatp the Status of Refugees as amended
by the 1967 Protocol Relating to the Status of Be@s (together, the Refugees Convention,
or the Convention).

Section 36(2)(b) provides as an alternative cotethat the applicant is a non-citizen in
Australia who is the spouse or a dependant of acit@en (i) to whom Australia has
protection obligations under the Convention andwho holds a protection visa.

Further criteria for the grant of a Protection @l&A) visa are set out in Parts 785 and 866
of Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtogsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being



outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition imumber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225/IIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of the
application of the Act and the regulations to aipalar person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Hamgludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesg@inst a person as an individual or as a
member of a group. The persecution must have aziadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it may
be enough that the government has failed or islartalprotect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the partha&f persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbkely
attributable to a Convention reason. However, @ertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for amtion reason must be a “well-founded”
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acinaace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.



In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hissorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The documentary material before the Tribunal ig@ioed in Tribunal case file 071413088
and the Departmental case files CLF2006/92736 drk€2@07/71821. The Tribunal also has
had regard to the material referred to in the deleg decision, and other material available to
it from a range of sources.

Primary application

According to the protection visa application then@ary applicant (‘the applicant’) is a

female born in Pakistan. She has completed ters ygaachooling and has been a housewife
since her marriage. She stated that she resided aame address in District B for many
years. Her children are included in the applicatiod one child, the second-named

applicant, had made separate claims for protecliba.applicant stated she speaks, reads and
writes Urdu and that she speaks and writes Endhikh.states that her religion is Ahmadi.

The second-named applicant is a male born in TowRakistan. He has completed eleven
years of schooling and for the past few years &éesthat he helped in his family’s business.
He states his religion as Ahmadi. When making p@ieation the second-named applicant
provided a statement in which he made the follovalagms:

* He is Ahmadi by birth along with all his family méers from Town C, Pakistan. He
sets out his family composition. He and his farhidd been experiencing the worse
kind of discrimination, harassment, persecutiomftbe government and fanatic
mullahs on the basis of the Ahmadiyya belief.

* The applicant describes the following incidentatieg to himself and his family:

- Several years ago an elderly relative was brutallydered. A copy of the
post mortem is attached.

- upon completion of SSC, he enrolled in a Colleg&awn C to study for
the HSC. The students were from all communitiekigiog many Sunni
fanatic students. This resulted in the applicamdppersecuted in many
ways either in the playground or in the collegetean and even in the
classroom because of his Ahmadiyya religion ancethere quite a few
incidents with other Sunni students during his &si@t the college.
Among the incidents, the most notable one was Viieamwas participating
in sporting activities at the college ground and ha argument with other
Sunni boys. He was punched and abused by beiregdcall Ahmadiyya
dog. He was unable to attend college and did naHithe HSC. From the
following year he started to help his father in thmily business.



- Later his father sent him to Town D along withetative with a large
amount of money that had been collected in thénkss over a period of
time, to complete a business transaction. Thesamaamount equivalent
to a large sum Australian dollars. They were robdteglunpoint on the
way to the bank. They informed the police.

- Early in Year Z his father was running the busiressisual and a group of
people came to the shop pretending to be custcamelrshowed the
applicant’s father the money. The father gave ta@eramount of Pakistani
rupees but they did not give him the item in exgfgaiWhen the
applicant’s father started to argue over the mdttewas physically
assaulted and warned that if he reported it tgptiiee, they would bring
the preaching allegation against the father, whiohld pose a serious
problem. They also told him to leave the area as & possible,
otherwise the family would face miserable consegasnNo FIR was
made as the applicant had fallen victim for makimgfirst FIR in Town
D.

- They received phone calls of threat, abuse, etthiopast six months.

The applicant states that the recent incident wi € in Year Z, the preaching
allegations against his father with physical agddaulno reason and taking away a
huge amount of money clearly indicate the involvetw risk to run the business
and stay in that area. Given the whole situatioay tvere extremely panicked and
decided to leave the country, rather than takeigieto their lives and business,
especially as his father was targeted over theinglibcident and recent preaching
allegations against the father. As a safe coursehis mother and his siblings applied
for a visa to Australia and arrived in Australitela

They had a chance to leave Pakistan and come timafiaswhere he feels safe and
comfortable, their conscience and faith have bdsmdted but his father is not safe in
Pakistan. If they return to Pakistan, there isgurehension that they would be
harmed or killed or imprisoned because of theigreh.

As they have already left Pakistan, his fathenyimg to sell the properties, including
the family home, and is getting prepared to com&ustralia once the applications
are successful.

The first-named applicant had also provided a statd in which she made claims which
were substantially the same as the claims senhdbkei second-named applicant’s statement,
as set out above. The applicants’ representatatedsthe following in a submission
accompanying the application:

the applicant is a Pakistani national who travettedustralia on a visitor visa,
accompanied by her children. They were applyingfotection on the basis of the
applicants’ persecution in Pakistan for being mensibéthe Ahmadiyya community.

The applicant and her family are members of the adlimeligion by birth but she, her
husband and the children had fallen victims ofAhenadiyya Muslim religion in
Pakistan more recently.



» The applicant’s siblings were granted a protectisa in other countries for facing
persecution on the basis of their Ahmadi religidnother sibling is also married to a
husband who had been granted protection in anothertry on the basis of
persecution as an Ahmadi in Pakistan. Clearlypjtears that the applicant’s family
members have been badly persecuted in Pakistatharelhas been a long
persecution history which has been recognised &wtithorities in other countries.

* The applicant’s husband was a businessman in Rakist a long period of time and
recently confronted severe discrimination and rearest, including being robbed of
money, physical assault with allegation of preagtamply to take religious
advantage.

* The second named applicant faced discriminationhamed at an educational
institution and had to stop going to college, resglin not completing the HSC. They
faced fearful circumstances as reported to the@dly identifying the person
involved in the money robbing matter and on thaidthe applicant and her children
managed to escape from Pakistan in order to awoider persecution, discrimination,
assault and threat of life, which are likely to mcon an ongoing basis.

* The preaching allegation is likely to cause serjuablems to the applicant’s husband
including assassination, as there are many inssandeakistan. As a result, the
applicant’s husband did not continue his busings®imaining in Town C but he has
been recently living in Town A trying to sort ouslousiness and other properties
while the others in his family escaped from Pakista

* The applicant’s husband not only faces persecutdrarassment in the form of oral
abuse or hatred, he was physically assaulted amgyneas taken from him in a
tricky way in the name of a business transactiahiawas eventually alleged that he
was preaching.

* The applicant’s relative was robbed of a large amhoflmoney and as he reported it
to the police, he became a target and religionrbecn issue, although the religious
background has nothing to do with the family busger the robbing incident.

The representative refers to paragraph 51 of thelOR Handbook which states that there is
no universally accepted definition of persecutiad also to Article 33 of the Convention.
The representative refers to Professor Hathawagtaidsion on the meaning of ‘persecution’
and submits that Ordinance XX 1984 prohibits Ahreddipractise their religion in Pakistan
and that s 295c of the blasphemy law is a cledatram of the UN charter of human rights.
The applicant has fallen victim of the Ahmadiyyégien.

The representative submits that the applicants bageing fear for life in Pakistan as a
member of the Ahmadiyya religion with the husbamrsaching allegations and the
applicant’s siblings have been granted protectiootiher countries for being Ahmadiyya
community members. The applicants have been faamoegmous threats and persecution due
to their religion of choice. The representativepaisted that an error in the first-named visa
applicant’s date of birth appears in the passport.

The representative included a lengthy report orbekground of Ahmadiyya, the religious
freedom in Pakistan and the situation of AhmadiBaRistan.



The applicant provided a copy of what appears ta pelice report indicating that early in
Year Y the first named applicant’s husband repoatéigeft. The report indicates that he sent
two relatives from Town C to Town D in a taxi tongplete a business transaction. His
relative informed him that two motor riders snattliige money bag. The official notation
indicates that the case has been registered upeivirgg the report and sent to investigation
staff. The applicant also provided a statement faornhmadiyya Muslim Association in
Australia confirming that the applicants are memslwdrthe Ahmadiyya Muslim Association.

The first-named applicant provided a copy of hessparts and her children’s passports.
These show that the applicants hold valid multipdeel visitor visas for another country.

The Department’s file also contains notes relattmthe applicants’ applications for the
Australian visitor visas. These indicate that thpleant stated that she and the children
wished to travel to Australia for sightseeing. Tlstgted that every year they travel overseas.
The first-named applicant also provided a notargatement relating to the incorrect date of
birth as it appears in her passport and the appicubsequently provided Australian penal
certificates.

The delegate conducted an interview with the fi@ted and second-named visa applicants.
The visa applicants stated that they did not hamérent right to enter and reside in any
other country but the first-named visa applicantfcmed that she held a valid visa enabling
her to travel to another country and that she éscelled to other countries. When asked
why she had not sought asylum previously when shvelled overseas, the first-named visa
applicant said that at the time the situation watsbad and she did not fear persecution. The
change in circumstances since that period was beaatamily member was killed and her
children had now grown up and she fears that thay lne harmed. She said that she did not
know who killed her relative. She said that stedepersecution from religious groups who
are against the Ahmadis. She stated that her hdsbdmot travel with the family because he
did not have a passport and it was difficult toadit She said that her husband continues to
reside in the family home. The visa applicants gpolktheir claims as set out in their
statements, as set out above.

Following the interview the delegate initiated dfeetive protection check with respect to the
visitor visas held by the applicants and confirrtteat the applicants’ visas remained valid.

The delegate decided to refuse to grant the vidas delegate found that the applicants did
have a genuine fear of harm and that there waalZihance of persecution in Pakistan.
However, the delegate noted that the applicants$ valid multiple travel visitor visas for
another country. The delegate referred to the médion about the visas and found that the
visas provided the applicants had a legally enfsteright to enter and reside in another
country and did not have a well-founded fear ospeution in that country.

Application for review

The applicants sought review of the delegate’ssileti When applying for review the
applicants had not provided any additional matéadhe Tribunal.

Subsequently the Tribunal received a further subimisfrom the first-named applicant
setting out the reasons why she disagreed witdelegate’s decision. With respect to the
existence of a present and legally enforceabld taghnter and reside in the other country,
the applicant refers to a number of judicial auties includingWAGH v MIMA(2004) 75
ALD 651. She states that the family hold a tempovasitor visa only and not a permanent



visa, at the end of the permitted period of 180sdagy would be required to leave that
country and return to Pakistan and therefore tivasa danger of refoulement to Pakistan.
As the delegate found that they would face persacuh Pakistan, it would not be correct to
conclude that there is effective protection andehe no legally enforceable right to asylum
in that country.

The applicant states that she and the childreriraatdhe visa solely for attending a
conference. Such visas were granted to many Ahnraéiakistan and elsewhere subject to a
condition that no visa holder would apply for paiten while visiting the country. This
undertaking was given by the president of the comityun that country and if anyone
applied for protection, the visas may not be issndtie future. It is a policy of the
community that if a member of the community visitether country to attend a community
meeting or a festival and seek asylum, they woelthimediately expelled from the
community forever. The applicant referred to a sieci of the Tribunal, differently
constituted, recognising this situation.

The applicant states that she could not go to tier@ountry for the annual conference
because of her husband’s illness. By the end ofydrar, they started facing problems which
were accepted by the delegate. As they obtained ¥is the purpose of the Conference, they
would be unable to remain within the Ahmadi faitthiey had sought protection. For this
reason, she did not think to go there for protectmsave herself from being expelled from
the Ahmadi faith. The applicant provided statemémis the Ahmadiyya Muslim

Association of that country and others, confirmihgt people attending the Conference are
required to depart the country and not seek asylum.

Subsequently the Tribunal received further submrssirom the applicants. The applicants
provided translated Friday sermons which condemmagrtaking of asylum applications and
states that those who seek asylum would be exclixdedthe community and would not be
able to re-enter. The applicants also providegarndassued by a Human Rights Group which
refers to the treatment of the Ahmadiyya Muslim @uumity in Pakistan. The applicants
provided other documents confirming that peoplerating the conference were unable to
seek asylum and a copy of a decision of the Tribuliherently constituted, where the
Tribunal accepted that an applicant could not fravéhe conference to seek asylum.

The applicant then informed the Tribunal of the@ppnent of a representative to act on her
behalf and subsequently the Tribunal received &rslubmissions from the applicant’s
representative. The representative submits thaagpcants’ claims are more detailed and
complex than those that appear in the statemeotsrgmanying the application and the
following aspects of the claims have not been sigffitly explained or have been omitted:

* The first-named applicant’s relative was murderieldoane several years previously.
The perpetrators were Muslims known to the familgl he motivation for the killing
was religion. The applicant’s relative held an Aliinarayer group at home and
received threats before the murder. The murdere@srted to the police who took
no action.

* When the second-named applicant was robbed atgut pe reported the matter to
the police identifying the perpetrators who werevwusly known to him. The police
accused him of lying and suggested that he anfathier had conspired to make a
false complaint. He was placed in a cell and sosthinjuries and was subject to
attempts to intimidate him into withdrawing the qaaint.



» Some time later, a robbery occurred in the businé#ise applicant’s husband. This
was not reported to the police due to lack of actaken on the last occasion.
Following the robbery the family began to receiweeaitening phone calls at home
and at the business, which occurred every few ddyes callers threatened that if they
did not renounce their faith and leave the aresy tould be harmed or killed. The
family became fearful, particularly for the femathembers of the family.

* The family made the decision to flee Pakistan. fiits¢-named applicant and children
held passports and tourist visas for another cgumit the family considered it was
not an option for them to travel there to seekwasytiue to the stigma this would
cause for them within the community as a resuthefwidely held Ahmadi belief that
any Ahmadi claiming asylum there would jeopardiset¢hances of further visas
being issued for the annual conference. Insteadiatimily applied for the visas to
Australia where they intended to seek asylum. Toedieved that their chances of
gaining visas would be greater if one member offéingly remained and it was
decided that the applicant and the children worade first and her husband would
travel later once they were granted asylum.

» Since the applicants’ departure, the husband hed im®ving around, staying at the
homes of various family members due to his feaubfiering harm from Muslims in a
religious motivated attack. He stopped going todfiie during the day and an
employee now manages the business. He only visitiglat to perform the necessary
checks.

The representative noted that the relevant countoymation and further submissions on the
application of s 36(3) may be provided at a latded

The Tribunal received further declarations from apglicants, in which they described in
more detail the events that occurred prior to tHeparture from Pakistan.

Subsequently the Tribunal received further submrssirom the review applicants’
representative. The representative notes thatrthmapy applicant has difficulty discussing
the past traumatic events, which may affect hditabo give evidence at the hearing but that
due to time constraints medical evidence was nailabde. The representative outlines her
concerns with the delegate’s decision, discusgieroperation of s 36(3) of the Act and case
law which defines the term ‘a right to enter anside’ in that provision. The representative
notes that the applicants hold a visa for anotbantry which confers a right to enter and
remain in that country for six months at a time #melvisa may be cancelled or they may not
be permitted to enter the country if their truegmstances were disclosed. It is submitted
that the applicants do not hold a present, legaifprceable right to enter and reside in a third
country. Further, the fact that the visa may en#ideapplicants to seek asylum in the future
does not amount to a present legally enforceaghd.riThe representative notes that there is
widely available credible country information congag persecution of Ahmadis in Pakistan
and the lack of state protection. It is submitteat the applicants have a well-founded fear of
persecution in Pakistan due to their faith.

Hearing

Theapplicants appeared before the Tribunal to givdeane and present arguments. The
Tribunal hearing was conducted with the assistahe® interpreter in the Urdu and English
languages.



Evidence from second-named applicant

The second-named applicant said that he has cosdpeme schooling in Pakistan. After a
while he started working for his father. He saidtttine family lived at one address in
Pakistan and that is the address which appeatseompiplication form. He said that a long
time ago the family also lived in Town A for a shbbme of about a few months and they
travelled to Australia from Town A. The applicaaigthat the family also travelled to
several other countries. He was not sure whenavelted there.

The applicant said that his father worked in a hess. He said that the family never had any
financial problems and the trips overseas were fmittom his father’s business. He said
that the last time he travelled overseas was wheytravelled for the conference.

The Tribunal asked the second-named applicantdorite the incident in early Year Y. He
said that his relative sent him from Town C to Tdwio complete a business transaction and
his relative named the place where he had to camfite transaction. While he was coming
back, the money was stolen from him. He said tisatdiative was away doing some work
while the driver was in the car. When the incidesppened, he ran back to the business and
called his relative from there. He said that theeairdid not see it as he was away. The
Tribunal asked the applicant whether the family bag prior dealings with the businessman.
He said that they had dealt with this person a lomg ago and this was the second time they
dealt with him. He said that there was no reguiaspn they used for this type of business.

The applicant said that he reported the incidettégpolice. The businessman told the police
about his religion. The police let them go and mhetd the applicant. The Tribunal asked the
applicant how the businessman was aware of higioali The applicant said that most people
they dealt with were aware of his religion. Theblnal pointed out that they only had
dealings with this person once before and it wiamg time ago. The applicant said that most
people from Town C belonged to the same religidre Tribunal asked the applicant if the
businessman knew about his religion only becausgasecoming from Town C. The
applicant said that he did not have dealings winh, fmostly it was his father and most
people knew about their religion.

The applicant said that when he spoke to his fatheifather told him that he informed this
person not to send the applicant anywhere. Hethagbolice his story. The businessman
gave the police his statement and told the pohiaethe applicant was lying. After that these
people were allowed to go while the police beatapglicant. He said that he contacted his
father, who contacted his relative and some petgoiee to the police station. The Tribunal
asked the applicant who were people in ‘high posi that he was referring to in his
statement. He said that they contacted other peéoypdéved in business transactions but the
police also refused to talk to them. He said tbates people in high positions had contacts
with other people.

The applicant said that after he returned to Towth€ir business was normal. A short time
before he came to Australia, he spoke to his fatieking him why he did not follow up with
the police. He also spoke to his father aboutartbphafter the incident. Before he came to
Australia, his father informed him that he was alote to follow this case because he was
threatened that his children would be harmed aatttiey may do other things.

The Tribunal noted that the next incident descrilpeithe statement occurred in early Year Z.
The Tribunal asked the applicant if the family tzexy difficulties between Year Y and Year



Z. The applicant said that his father told him tham several months before they came to
Australia, he started to receive threatening ploals. He said that he does not know about
these because his parents were picking up the phone

The applicant said that in early Year Z some peogtae into his father’s business, saying
that they wanted to conduct a business transadtisrfather completed the transaction but
they did not give him money in return. His fatheldtthe applicant that when he demanded
money, they beat him up. When his father told Hiat they would lodge a complaint against
them, they told him that they would complain ableint, saying that he was propagating his
religion. The Tribunal asked the applicant if armythsimilar happened in the past. The
applicant said that he does not remember if angtkimilar had ever happened in the past.
The Tribunal noted that this was a serious inciddrith the applicant may be expected to
remember unless he was very young. The applicéhtisa most of the things that happen to
the family were hidden from them, it is only theiohent that he was involved in that he was
told about.

The Tribunal asked the applicant about the arraegésithe family made about leaving
Pakistan. The applicant said that he only got tmkabout leaving Pakistan when the visa
was granted. He said that he was not aware ifaim@ly discussed leaving Pakistan before the
visa was granted. The Tribunal asked the appliaduythis father remained in Pakistan. He
said that his father has never had any passparv@a and he told the applicant that if he
applied together with the family, nobody would h#ezn able to get the visa. He said that he
has spoken to his father three or four times direceame to Australia. Last time they spoke,
his father was in Town C, but he did not ask hinethler he was living in the family home.

Evidence of first- named applicant

The Tribunal took evidence from the first-namedlmppt. She said that the family lived in
one address in Town C before coming to Australe Said that her husband was involved in
a business which was a good business. The incametfrat business was sufficient to
support the family.

She said that she travelled to other countriesigits. She could not remember when her last
trip overseas was. The Tribunal noted that theiegmi referred to discrimination against the
Ahmadis in Pakistan. The Tribunal asked the apptidashe had ever considered leaving
Pakistan prior to this trip. She said that at theetthey did not have any troubles, their
troubles started recently. The Tribunal noted thags claimed that her son had problems at
school and there is also country information allbetgeneral discrimination against
Ahmadis. The Tribunal asked the applicant if she su#ggesting that despite that, the family
had no problems. She said that what she is trgrsgy is that small incidents do happen but
it is only when things become big that one hag&vé one’s business and country of origin.
The Tribunal noted that her husband was also aldbeitd up a business which was doing
well financially. The applicant agreed. The Tribuasked the applicant whether prior to a
particular time she had no intention of leaving ¢bantry. She agreed that she did not.

The applicant said that in around that time, herwent to complete a business transaction
and he was attacked by non-Ahmadis and when hetaé¢hné police, he sustained injuries.
The Tribunal asked the applicant if her husbandfololwed up with the police after her son
returned to Town C. She said that he tried, buwag receiving threatening phone calls. She
said that she did not know who these people weewedre making the calls but they
received threats that if they followed it up, thveguld be in trouble



The Tribunal asked the applicant if they had com®d leaving the country at that time. The
applicant said that they were making plans atstede. They were not able to get the visa for
a particular country but if they got the visas dory other country, they would leave. The
applicant said that they applied for visas for Apotountry but they were unable to get
these. She said that they did not apply for vieamly other countries at the time because she
said it would have been difficult for them to ledte country and it would take time to get
letters from a sponsor. The Tribunal noted thataghy@icant did travel overseas to several
countries. The applicant said that it takes timgebthe sponsoring letter. The Tribunal asked
the applicant if they had initiated any steps tvéethe country in Year Y. She said that they
did not. The Tribunal asked the applicant why thagl not done so if they intended to leave
the country. She said that it would have taken tionget sponsor’s letters from other
countries. That is why they applied for the Aussnalvisa. The Tribunal noted that the
Australian visas were granted in mid Year Z and timamally the visa process takes about a
month. The applicant said that she could not renegmibhen she applied for the Australian
visa but if that is the case, it may have been shanonth before grant of the visa. The
Tribunal again asked the applicant why the faméd not taken any steps to leave the
country in Year Y. The applicant said that her famgbhas a medical condition and due to the
incident, he felt so ill that he needed an openmafithe Tribunal asked the applicant if her
husband continued to run the business at that e said that when he was sick, her son
was helping with the business.

The applicant said that she is a housewife andhirglnand does not give her much
information. Her husband told her that in early Y8aome people came to his business
wanting to engage in a business transaction., hbgibband completed the transaction but they
did not pay him the money. When her husband dentamamey from them, they refused to
pay, threatening that they would go to the poliegiisg that he was propagating his religion
and that would not be good for his future. She #aadi this is how much her husband had told
her. The Tribunal asked the applicant why she thotlgese people were targeting her
husband’s business. She said that he was welkhdftlzey wanted to harm him. The Tribunal
asked the applicant whether she thought there mpastaer reason why they wanted to harm
him. She said that the main target is their retigibhe Tribunal asked the applicant if
anything similar happened in the past. She saigtonher son and not to her husband.

The applicant said that her husband had been rgrhis business for many years. The
Tribunal asked the applicant why she thought tipesgple had never approached her husband
in his business in the past if the main target seligion and if he was running his business
successfully for many years. She said that hedidnl were small at the time and when they
grew up, these people wanted to create problenmesTfibunal asked the applicant to explain
the significance of her children’s age. She saad wwhen the children are small, they do not
mix in the society but when they grow up, when ¢hisra child who is helping, that is when
they became enemies. She said that this is oreeattsons.

The Tribunal noted that the applicant was clainfesy of persecution because of her

religion. The applicant said that although they lsidbe small problems, they were not so
chronic as for them to leave the country and if thas the case, they would have left the
country during one of the previous visits. It idyowhen the problems became intolerable
that they decided to leave. The Tribunal askedapiicant why she thought they became
intolerable in Year Y or Year Z if their religioratl not changed. She said that the situation
was not much worse before, there were small problfiat they were facing but it is only
when they started to receive threats that theyrbexared. The Tribunal asked the applicant



why she thought they started to receive threa¥eisr Y and Z and not in the past, despite
living in the same place. The applicant said thia¢mvthey realised that the family was well-
settled and had a good business and also dueitadhgion, that is when they decided to
harm them. She was also afraid that whatever haapienher relative would also happen to
her child.

The Tribunal noted that the applicant appearediggeast that the harm she feared arose from
the business and the family’s financial positiod aot from religion. She said that religion is
the main difficulty as they want them to changégreh. The Tribunal noted that their

religion has not changed, but the applicant haccansidered these difficulties to be
significant enough for them to want to leave thertoy. The applicant said that after her

child started going to college, they started tedten that they should leave the city and the
country, saying that they would kill all of themhé&was so stressed that she would not pick
up the phone. The Tribunal again asked the appligag she thought this happened in Year
Y or Year Z and not in the past. She said thachéddren were small before and the situation
worsened when they grew up.

The applicant said that there was a large Ahmaglufadion in Town C and that the others
were facing similar problems as her family. Shel $hat the Mullahs were against them and
it was announced that the children and women shaetiteave the house. They were
shouting slogans against the Ahmadis.

The applicant said that her husband did not hgpasaport and he had not travelled to any
other country and that is why he did not traveAtsstralia. Since they came to Australia, he
moves from place to place in Town C as he is afi@idhis life. The applicant said that she
feels safe in Australia but she is concerned abeuhusband.

The applicants’ representative stated that thecensiderable independent information that
the religious tolerance had deteriorated in Pakistdahe past few years and this may be
relevant to the claim that the family had not exgrazed harm prior to Year Y.

Evidence from other sources

The Ahmadiyya sect of Islam was founded by Mirzai@m Ahmad in the Indian state of
Punjab in the 1880s. Ghulam Ahmad named the moveafien the second name of the
Prophet Mohammed and rejected the Islamic doctifi@ad (holy war). Ahmad claimed
that he had special spiritual powers and acceppddye of allegiance from a number of
followers, who believed that he was a prophet. Athmvant on to enunciate a doctrine that
Jesus Christ had escaped death on the cross amadthaed the age of one hundred and
twenty before dying in Srinagar, India. After Ahn'edeath in 1908, the Ahmadiyya sect
split into two groups: th@adianisand thd_ahorites Being the larger faction, ti@adianis
retained control of the movement and both factimesame known for the energetic
proselytizing through missionaries, a techniquepéeld from the Protestants. After the
partition of Pakistan in 1947, the headquartethefmovement moved from Punjab to the
Pakistani city of Rabwah. In Pakistan, the Ahmads/faced increasing hostility from other
Muslim religious groups.

! Esposito, J.L. (ed) 1995he Oxford Encyclopedia of the Modern Islamic WoBdford University Press,
Oxford, pp.54 — 57 — Attachment 1; Glasse, C. 200&, Concise Encyclopedia of Islafrien Wah Press,
Singapore, pp. 33 — 34



The Ahmadiyyas were attacked in Pakistan in 1948hbyislamicAhrari group, who called
on the Pakistani government to declare AhmadiyyasMuslims. At first the government
resisted calls to impose restrictions on the Ahyaali but by 1953, the Sunni majority
backed by the mullahs started an anti Ahmadiyyapeagm. The new Pakistani constitution
of 1973 included anti Ahmadiyya provisions thapstated that holders of public office
declare their belief in prophet Mohammed only. @74, anti-Ahmadiyya student
demonstrations were organised in the Pakistaniofiabwa, resulting in violence against
the Ahmadiyyas throughout Pakistan. In April 198&ssure from the Islamic
fundamentalists led to the promulgation of the Maitaw Ordinance XX, which amended
the Pakistani Penal Code. Under Section 298 (Abmadiyyas calling themselves Muslims
are liable for prosecution and imprisonment uphte¢ years.

In 1993 the Supreme Court of Pakistan heard a nuoflmurt cases against the
Ahmadiyyas, who asserted that they were being degof their religious rights and
freedoms, as guaranteed under Article 20 of thésRak constitution. The appeals were
rejected because the court felt that granting them&diyyas equal rights would be against
public order. The court stated that the Shiiteher$unni Muslims consider the Ahmadiyya
faith to be ideologically offensive. A majority apon of the court stated that many Islamic
phrases were, in effect, copyrighted trademarkbelislamic faith and the use of these
phrases by Ahmadiyyas was an infringement of thesRmi Trademark Act of 1940. The
courts also found that Ahmadiyyas were committitaggphemy when they spoke or wrote
specific Islamic phrases.

According to a Catholic organisation, National Coission for Justice and Peace, the
Ahmadiyya community pointed out that there wereudlome thousand three hundred and
thirty nine hate news reports in the Pakistani preging 2005. Amnesty International noted
that the Pakistani state failed to protect membérsligious minorities from abuse by private
individuals. At least seventy two people were ckdrgnd arrested under blasphemy laws in
2005, including laws that make it a criminal offerfor members of the Ahmadiyya
community to practise their faith.

According to the US State Department Report in 2805 police failed in some instances to
protect members of religious minorities, particlyahe Ahmadiyyas from societal attacks.

In July 2006, the Ahmadiyyas urged the Pakistanegament to protect the community in
the wake of extremist threats against the grougharishabari village in the Jamalpur district.
The minority Ahmadiyyas also condemned the law ex@is for being silent and reluctant to
act on two assault incidents on Ahmadiyyas on 29 2005 and on 16 June 2006. The
apparent lack of action by the authorities to apenel the attackers is alleged to have
encouraged the Islamic extremists to be more asigeetowards the communify.

2 Immigration and Refugee Board of Canada 1@iltural Profile: The Ahmadiyyalune
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The overseas visa

Communication was undertaken at the request of tibeinal with regard to the entitlements
of a holder of a multiple travel visitor visa fdret relevant country. Subsequently, a request
for written information on the entitlements of altiple travel visitor visa was sent via its
enquiry box. The officer replied by email:

...A person on a 5-year Type-C MUIti entry visit visey enter as many times as he wishes
during that 5 year period. His maximum period afysbn any entry would be for 180 days.
There are conditions on his stay in that he maywaok or seek recourse to public fund3n
arrival in the [country] should an Immigration Offi cer believe his circumstances may
have changed since the issue of the visa he mayrbised entry. For example if the
Immigration Officer was satisfied that the persasventering for work purposes, or he may
be entering to get married, or is seeking to sptenanently in the [country] are just a few
that spring to mind.

General guidance on the entitlements for a holfireomost common visitor visa to a
particular country is available on their websithisIvisa type has an entitlement to remain for
up to six months for any one visit, valid for p&$oof one, two, five, and ten years. It does
not entitle the visa holder to paid work. The wabstates that the holder of the visa “has
permission to enter the [country]” and that entryite country “will not normally” be

refused “unless...circumstances have changed, oggee false information or did not tell us
important facts when you applied for your visa” eTéntitlements with regard to how long a
person may remain in the country, their work riglrsd what activities can be carried out as
a visitor, as stated on this website are:

What is a visa?

A visa is a certificate that is put into your passr travel document by an Entry Clearance
Officer at a [country] mission overseas. The viseg youpermissionto enter the [country].
If you have a valid [country] visa we will not normally refuse you entry to the [country]
unless your circumstances have changed, or you gafese information or did not tell us
important facts when you applied for your visa®

FINDINGS AND REASONS

The applicants travelled to Australia on valid Bédni passports and claim to be nationals of
Pakistan. The Tribunal accepts that the applicar@sationals of Pakistan and has assessed
their claims against Pakistan as their countryatiomality.

Section 36(3) of the Act provides that Australidgaiken not to have protection obligations to
a non-citizen who has not taken all possible stewail himself or herself of a right to enter
and reside in, whether temporarily or permanemily lsowever that right arose or is
expressed, any country apart from Australia, inicigatountries of which the non-citizen is a
national. The term “right” in subsection 36(3) msféo a legally enforceable right.

In determining whether these provisions apply,uv&ht considerations will be: whether the
applicants have a legally enforceable right to reatel reside in a third country, either
temporarily or permanently; whether they have takiépossible steps to avail themselves of
that right; whether they has a well-founded feab@hg persecuted for a Convention reason
there; and whether there is a risk that the thinahé¢ry will return the applicants to another




country where they have a well-founded fear of §giarsecuted for a Convention reason,
such as Pakistan.

As noted above, the applicants hold valid visiteas for another country which permits up
to 180 days stay there. The information about tkasy cited above, indicates that such visas
do not confer aentittementupon visa holders to enter into the country, naiihe merely a
permissionto enter the country and entry may be refusedrgigration officers in certain
circumstances. Accordingly, the Tribunal finds tthe visas held by the applicants do not
confer aright to enter that country. For this reason it is uessary for the Tribunal to
consider whether a residence of 180 days and tiiteeerents associated with the type of
visas held by the applicants, constitute a ‘righteside’in another country and whether the
applicants have a well-founded fear of persecutiene.

The Tribunal will now consider the applicants’ ot with respect to their country of
residence, Pakistan.

The applicants’ principal claim is that they areAdimadi faith and that they fear persecution
due to their religion. Having regard to the statetieom the Ahmadiyya Muslim Association
in Australia and the applicants’ passports, thédmal accepts that the applicants are of
Ahmadi faith.

Country information from a wide range of reliabteisces, cited above, indicates long-term
widespread intolerance towards, and harassmeAhafadis in Pakistan. This has included
physical violence, threats as well as various iegins on their religious practice. Reports
also refer to attacks on members of the Ahmadigyamunity. Of particular note are the
specific government policies of discrimination emiched in the 1974 constitutional
amendment and 1984 changes to the Penal Code r5288¢c), the so-called ‘anti-Ahmadi
laws’, that single out Ahmadis on the basis ofrtiheligion — prohibiting them from calling
themselves Muslim or posing as Muslims; from refgytto their faith as Islam; from
preaching or propagating their faith; from invitiathers to accept the Ahmadi faith; and
from insulting the religious feelings of Muslimshd reports indicate the use of such laws to
bring religion-motivated criminal charges againstdadis.

The Tribunal accepts the evidence of the applicarts Tribunal accepts their description of
events in Year Y and in Year Z and that the famelgeived threats of harm and threats that
they may be reported for preaching their religibne Tribunal also accepts that the primary
applicant’s relative was killed. The applicantsiiohs concerning the past mistreatment
appear to be broadly consistent with the availablenty information, which also supports the
applicants’ claims of a real chance of future harm.

Despite this, the Tribunal is concerned about figieants’ delay in leaving Pakistan. The
primary applicant stated that prior to early Yeath¥ family had not considered leaving the
country because despite the problems, these weéd sach a significant nature as to cause
them to consider departure. This is consistent thighapplicants’ evidence that the primary
applicant’s husband was able to operate a sucddmsfimess in Town C. The primary
applicant also stated that despite deciding todd2akistan after the Year Y incident, little
action was taken for the departure other than pdyajoinsuccessfully) for visas to another
country. The primary applicant explained the dddgystating in oral evidence that her
husband was ill and required an operation. Shestiged that an invitation from a sponsor,
which was a requirement for a visa to other coaatrwould take considerable time. This
evidence reduces, but does not completely allay thinal’s concerns about the delay in



the applicants’ departure from Pakistan. The Trddwloes not accept that the family made
the decision to leave Pakistan in early Year Y.

However, the Tribunal does accept that the probliemthe family were exacerbated by the
events in Year Z, including the threats the famélgeived and the attack on the primary
applicant’s husband. The Tribunal finds that asied that time the family made the decision
to leave Pakistan and had taken steps to do saligipesly.

The Tribunal finds, on the material before it, ttiadre is a real chance that the applicants
would face prospective persecution for reason @i tieligion if they were to return to
Pakistan now or in the reasonably foreseeabledutur reaching this finding, the Tribunal
accepts the evidence of the applicants and alsegkignificant reliance on the country
information, cited above, indicating a high degoéeolatility in both societal and official
attitudes and actions toward Ahmadis.

The Tribunal has considered whether the authomtigbe government of Pakistan would be
able to provide the applicants with effective potiten. As noted above, the authorities have
failed in some instances to protect members oAthmaadiyya community. The US State
Department report suggests that there have betamaes in which the Government has
failed to intervene in cases of societal violenceaed at minority religious groups and that
the lack of an adequate government response hasbeded to an atmosphere of impunity
for acts of violence and intimidation against religs minorities including the Ahmadis.
Further, the State’s involvement in devising an@lamenting harsh discriminatory anti-
Ahmadi laws raises serious questions about thengiiess of the State to protect Ahmadis
from harm inflicted by others. Having regard tcstbvidence, the Tribunal is satisfied that
the State would not provide adequate and effegtigéection from such harm. The Tribunal
finds that the applicants’ fears are therefore viaihded.

For this reason also, the Tribunal is satisfied tha harm feared by the applicants is not
localised and that it would not be avoided by #raify relocating to another part of Pakistan.

The Tribunal accepts that if the applicants retorRakistan now or in the reasonably
foreseeable future, there is a real chance thgttileface persecution involving ‘serious
harm’ as required by s 91R(1)(b) of the Migratioct A that the persecution they face
involves a threat to life, significant physical assment or ill-treatment and serious
restrictions on religious practice. The Tribunalds that the applicants’ religion is the
essential and significant reason for such persatugis required by s 91R(1)(a), and that the
persecution involves systematic and discriminatanyduct, as required by s 91R(1)(c), in
that it is deliberate or intentional and involvetestive harassment for a Convention reason,
namely their religion.

As noted above, there is no evidence that the éamb have a legally enforceable right to
enter and reside in any country other than thainty of nationality, Pakistan. The Tribunal
therefore finds that the applicants are not exaudem Australia’s protection by subsection
36(3) of the Act.

The Tribunal finds that the applicants are outsifitneir country of nationality, Pakistan. For
reasons given above, the Tribunal finds that thpiegnts have a well-founded fear of being
persecuted for reasons of their religion if theymes to Pakistan now or in the reasonably
foreseeable future. The Tribunal finds that theliappts are unwilling, owing to their fear of
persecution, to avail themselves of the proteabiotihe Government of Pakistan and that they



are not excluded from Australia’s protection bysediion 36(3) of the Act. It follows that
the Tribunal is satisfied that the applicants aespns to whom Australia has protection
obligations under the Refugees Convention as antelogléhe Refugees Protocol.
Consequently the applicants satisfy the criteretnosit in paragraph 36(2)(a) of the
Migration Act for the grant of a protection visa.

CONCLUSIONS

The Tribunal is satisfied that the first named agaplt and the second-named applicant are
persons to whom Australia has protection obligationder the Refugees Convention.
Therefore the first named applicant and the sec@amded applicant satisfy the criterion set
out in s.36(2)(a) for a protection visa and willdrgitled to such a visa, provided they satisfy
the remaining criteria.

No specific claims were made by or on behalf ofdtieer applicants. The Tribunal is
satisfied that they are dependent children of itls¢ iamed applicant for the purposes of
s.36(2)(b)(i). The fate of their application thenef depends upon the outcome of the first
named applicant’s application. They will be entltte protection visas provided they satisfy
the criterion set out in s.36(2)(b) and the renmagrariteria for the visa.

DECISION:
The Tribunal remits the matter for reconsideratioti the following directions:

(1) that the first named applicant and the secomahed applicant satisfy
s.36(2)(a) of the Migration Act, being persons toom Australia has
protection obligations under the Refugees Convantaad

(i) that the other named applicants satisfy s.Z8(%) of the Migration Act,
being the dependants of the first named applicant.

| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fhy@ieant or that is the
subject of a direction pursuant to section 44theMigration Act 1958.

Sealing Officer’s I.D. prrt44




