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(1) A writ of certiorari issue directed to the secomdpondent, to quash
the decision of the second respondent made onrg92R09 in matter
0903478.

(2) A writ of mandamus issue directed to the seconpamedent, requiring
the second respondent to determine according téHevapplication for
review of the decision of the delegate of the fis$pondent dated
7 May 2009.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SY G 2018 of 2009

SZNVW
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT
(revised from transcript)

1. The applicant is held in immigration detention, dras been so held
for many months. The case has had an unfortunat®ryr of
adjournments in this Court, to enable the applicartt the Minister to
present to the Court to the best of their respectbilities, medical
evidence concerning the applicant's mental impamsiewhen he
attended a hearing of the Tribunal in June 2009aml giving this
judgment three days before Christmas, | have dddidat the matter
should be remitted to the Tribunal, and the urgeoicthe matter has
caused me to give ax temporgudgment explaining my reasons.

2. The applicant arrived in Australia in February 2@0%6a student visa,
allowing him to attend a postgraduate course irloghphy at the
University of Sydney. He continued his universggurse but was
unable to complete it, and in June 2008 his studisatexpired or was
cancelled, and he became an unlawful residentwé&tegiven bridging
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visas but these expired, and he was detained ithtM2009. He has
been held in immigration detention since then.

3. While in detention, he was referred to a solicftorassistance to file a
protection visa application, which was lodged ofp?il 2009. In it,
he very briefly gave his reasons for seeking ptaiacin Australia
against return to his country of nationality, P&dis He said:

41

42

43

45

Why did you leave that country?

Before | came to Australia, | was teaching at some
universities in Pakistan. Among students, | wasakmfor
my secular opinion. That made my person dislikethbse
who were fanatically opposed to my ideology. Imligu
places, | was facing harassment for sometime. & wa
socially persecuted and isolated.

The persecution, the isolation and the harassmeat t
faced, reached climax when my life was threatenesome
people in a cafe. | could not go to the authositieecause,
there, the authorities are a part of the religiotsatical
establishment. So | came to Australia on studesd.v
Initially |1 was trying to finish my studies, butudd not do so
due the emotional anxiety which culminated in astential
trauma. | was fortunate to have a girl friend herho
helped me emotionally.

What do you fear may happen to you if you go back to that
country?

| will be surrounded by the extremists again and e
physically harmed.

Who do you think may harm/mistreat you if you go back?

The radical Islamic groups who lead the country drae
control of all the places. The government is gdaat of my
mistreatment because they perceive me as agalast.ls

Why do you think thiswill happen to you if you go back?

Because of my ideological concepts and for theaeaof
being against their opinions. They perceive me aas
political opponent.

Do you think the authorities of that country can and will
protect you if you go back? If not, why not?
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No, because the authorities in Pakistan is parthef whole
Islamic system where they mistreat me for my opio

4. No further details of these claims were providedwnting to the
Department, but the applicant attended an interviev a delegate on
24 April 2009. Following the interview, he subradt a statement
seeking to explain why he thought that he had beere outspoken
about liberalism than other academics, and alskirsg@o explain his
mental state which caused his delay in seekingptioh in Australia.

5. The delegate made a decision on 7 May 2009, rejusia protection
visa. The delegate said that he was not satisfi@dthe applicant had
provided “a plausible or credible account of his claimed
circumstances; referring to the lack of documentary evidencethe
applicant’'s evidence beirfyague, general and unsubstantiatecind
to the applicant’s delays in applying for refugésiss.

6. The delegate also said:

Country information indicates that Lahore is paldlly vibrant

and people publicly protest against extremism inhdra.

Internally displaced people usually take refuge Liahore to

escape attack from extremists. Lahore is also ande major
cities in Pakistan where night life, social get étiger and dance
parties are regular scenes of the norm. Basedhenalvailable
information | am not satisfied that the applicanillwace

Convention based persecution in Lahore from exstarbecause
of his social outlook or ideology.

(citations omitted)

7. The applicant appealed to the Refugee Review Tabumile still in
detention, and appointed the solicitor as his regr&tive. The
Tribunal gave notice of an expedited hearing orure2009, and
received a request for a delay. An internal emattin the Tribunal
states:

Rep called — in regards to hearing invitation serile advised
that he spoke to the RA and that RA is very stressthe matter
and wishes the hearing to be delayed for approx week. |
inform Rep that he will be required to put this wegt in writing
for the Member to consider. | inform him that hewld state the
reasons why he/RA wants hearing to be rescheduledtated
that he should provide supporting documentation. (@gdical
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reports for RA's condition). Rep stated that RAnisdetention
and has limited access to medical assistance.fornm Rep that
as RA is in detention, there are psychological suppffered at
the detention centre — | also inform Rep that assRA detention,
the Tribunal considers the matter a priority andllwirocess
review application promptly. Rep stated that hearstands and
thanked me for the information.

8. The Tribunal was not provided with any medical mgo but it
postponed the hearing for one week until 12 Ju®®20rhe applicant
was in attendance on that day, but his represeatatas not present. A
transcript of the hearing is not in evidence, he Tribunal gives a
description of the hearing in its statement of oeas and | have no
reason not to accept it.

9. The Tribunal explored the applicant’s academicdnisin Pakistan, and
his claims to have been threatened or harassemhriicular, in an
incident in September 2005. It questioned him albaiclaim to have
expressed liberal secular views, and about an ewtddh had been
received from the applicant’s brother. The Tridutieen put to the
applicant that it had various difficulties accepgtithat he had been
threatened, and had other problems with this case.

10. At this stage in the hearing, the Tribunal drew @pglicant’s attention
to a statement which he had presented to the Talkatrthe start of the
hearing, which was typed and heavily amended irdwating. The
statement is addressed to the Tribunal membernnéedalia, said:

| request the member to consider what the psycisilogt

Villawood Immigration Detention Centre Ms. PatricGabirat has
written about me. In my session with her, cerfacts about my
psychological state came to light. Among someralbgressive
symptoms, | have been suffering from PROCRASTINATHD

nearly three years. | have attached a copy oflthernational

Health and Medical Services Standard Health Event.

11. The statement then referred to extracts from Wikigeconcerning
“procrastination”, and the applicant referred to this as a
“psychological state related to anxiety”A handwritten conclusion to
the statement said:

In other words, a procrastinator’s actions can bery easily
misunderstood — as mine are being misunderstoom -hi$
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detriment. With this psychological state, | “hagreeat difficulty
in seeking help”. As the psychological state afgpastination is
seldom acknowledged and the consequent behavidterpas
rarely forgiven, | request the tribunal to give sz
consideration to this issue.

12. Accompanying the applicant’s statement was a doatioe letterhead
of International Health and Medical Services, whagpears to be the
organisation providing medical services at theawvilbod Immigration
Detention Centre. The form reported “atandard health event”
concerning the applicant. Its body says:

10 June 2001 12:11
Patricia Subirat
Standard Health Event
MHC — self referral.

[The applicant] was reviewed by mental health as federral.
[The applicant] reports experiencing depressive gyoms, and
that these have been long standing since Pakistda.advised
that these symptoms have been accentuated in $he3 lgears.
[The applicant] expressed that he is “uninteresiedife” and
finds himself unmotivated to follow through withntys. He
reports behaviours such as procrastination and appdo have
anhedonia. Options for treatment were discussedh sas
counselling, therapy, medication and psychiatripp@ntments.
[The applicant] advised that he wished to commence
counselling/therapy and perhaps review with thecp@trist at a
later date if necessary.

The form contains provision for the insertion ofgioses, but no
insertions were made.

13. According to the Tribunal:

63. ... The applicant asked the Tribunal to read lgteer he
had given to the Tribunal at the beginning of tleaing.
The Tribunal adjourned the hearing to read thedetand
other documents the applicant submitted which ohetla
“Standard Health Event” document.

64. Following the adjournment the Tribunal put be tapplicant
that it had read his letter and the “Standard Héalivent”
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document. The Tribunal put to the applicant thahad a
number of difficulties with the Standard Health Eve
document. The document had been written by
Patricia Subirat who did not provide her qualificats.

Ms Subirat had reported what the applicant had tbler
and accepted what the applicant had told her withou
conducting any independent testing. The Tribuni&ltp the
applicant that Ms Subirat had discussed options for
treatment that were available to him and he hadiset he
wished to commence counselling and had not sought
treatment from a psychiatrist.

65. The Tribunal put to the applicant that it hadfidulty with
the fact that he had been in Australia for threargeand
although he told Ms Subirat that he had sufferedmfr
depression for a number of years he had not soadhice
or treatment until two days before the Tribunal teg. The
applicant claimed that he didnt know he had a
psychological problem. He claimed in Pakistansitnot
normal to go to a psychologist. The applicant tistimed
that because of everything that had happened tahkeinvent
to see Ms Subirat and she told him he had a prolaledit
was called the problem of procrastination. He ciad that
when the psychologist told him he had a probles was a
revelation to him. He claimed he was told he hadablem
by the psychologist and before that he didn't kribat he
had a problem.

14. According to the Tribunal’s description of the hagy it then identified
various inconsistencies and changes to the appicstory, which the
Tribunal said might indicate that he had not predié truthful account
of what had happened to him in Pakistan. The Tabueferred the
applicant to various such inconsistencies andadlilies. In relation to
a number of them, perhaps most of them, the apylicderred to his
mental state to explain the difficulties perceiathe Tribunal. Thus:

69. The Tribunal put to the applicant that at thepartmental
interview when the Departmental officer asked himn t
describe what had happened in the café when he was
threatened he had not told the departmental offibat he
was slapped or that he was shown a gun. The Taibput
to the applicant that this information was relevastit may
indicate that he was not a witness of truth and hael
fabricated those claims. The applicant claimedttha
didnt like to think of the things that had happéne him
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because they were unpleasant. He then claimealerct
think about everything that had happened to hine then
claimed that he wanted to forget what had happeaddm.

He then claimed he may not have spoken enough altauit
had happened to him because he was “not in a normal
state”.

70. The Tribunal put to the applicant that therer@vsignificant
inconsistencies in the information he had provided
relation to his employment in Pakistan. The Triyout to
the applicant that there were inconsistencies betwthe
claims he made in his protection visa applicatiard &he
claims he made at the hearing in relation to higpkyment.
The Tribunal put to the applicant that it also hadopy of
his student visa application and the claims he miadkis
student visa application were inconsistent with ¢teems in
his protection visa application and the claims hade at
the hearing. The Tribunal put to the applicantttima his
protection visa application he had claimed thatha&l been
employed as a lecturer at Government College from
January 2002 until May 2004 but at the hearing hed h
claimed that he had been employed from January 2002
May 2003. The applicant claimed there were
inconsistencies because he didnt have access # hi
educational certificates or his certificates of dayment.
He claimed that since he was in Villawood he wgsg to
get the documents but he has been unable to dbiagyto
get access to them. The Tribunal put to the apptithat if
he had been employed as a lecturer at Governmeedeo
the Tribunal was of the view that he would haveeneinered
when he was employed and how long he was emplayad a
lecturer. The applicant then claimed that in his
psychological state he needed the documents.

71. The Tribunal put to the applicant that in hi®gection visa
application he had claimed that he had been empl@agea
lecturer at Beacon House National University Lah&n@m
September 2003 until May 2004 but at the hearing he
claimed that he had been employed from Septemif& 20
until September 2003. The applicant claimed thag t
incidents that happened to him in Pakistan werairiratic
and that could have caused him to make mistakes.

72. The Tribunal put to the applicant that in hi®tgection visa
application he had claimed that he had been empl@agea
lecturer at the Pakistan School of Fashion Desigihdre
from September 2004 until May 2005 but at the mephe
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claimed he had been employed from September 20013 un
May 2004. The Tribunal put to the applicant thdiatvwas
even more significant was that at the hearing henobd
that he had been unemployed from May 2004 until
February 2006 when he left Pakistan. The Tribymat to

the applicant that even if he could not remembeacex
details of his employment as a lecturer it washefview he
would have remembered the length of time he was
unemployed. The applicant claimed that becausdi®f
psychological state he couldnt remember.

73. The Tribunal put to the applicant that in hisident visa
application he had claimed that he was employedaas
lecturer at Government College Lahore from Januz093
until August 2004 and had submitted a referencenftbe
Dean of Arts stating he had been employed at tHegmat
that time. The Tribunal put to the applicant that his
student visa application he had claimed that he was
employed as a lecturer at Beacon House National
University from October 2003 until June 2004 andd ha
submitted a reference from Assistant Professoh@fSchool
of Liberal Arts stating he had been employed at thme.
The Tribunal put to the applicant that the inforioat was
inconsistent with the information in his protectiofmsa
application and the evidence he provided at therihga
The applicant claimed that the inconsistencies vbe®ause
of his psychological state.

74. The Tribunal put to the applicant that it hddete different
accounts of when he was employed as a lectureahoie
which was relevant as it may indicate that he was a
witness of truth and had fabricated his claims abbis
employment which may lead the Tribunal to affirne th
decision of the delegate not to grant him a protecvisa.
The applicant claimed that when he was filling dbeé
details in his protection visa application he tdis agent
that he didnt have access to his documents and llea
might make mistakes. He claimed that his agedthoh to
just put approximate dates. The applicant clainteat he
had also told his agent that he might give wrongaitie
because he was not good with dates generally.

75. The Tribunal asked the applicant if he wananiake any
further comments or if he wanted more time to controe
the information that had been put to him. The eaypit
claimed he wanted the Tribunal to take into accdbetfact
that he was not good with dates, he didnt haveessdo his
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documents in relation to his employment and his
psychological state. The applicant claimed thatknews
some people who have suffered from fundamentadisince
and he needed more time to contact them. The Malquut

to the applicant that the research section of thibuhal had
done extensive research on the current situatiohahore
and it was not prepared to give him more time totact
unknown individuals to provide information to th&btinal.
The applicant claimed that the Department had tei@dis
claims because his claims were general. He claithed
the reports the Tribunal had put to him were gehenad
only tell one side of the story. He claimed thiatdituation
happened in Lahore and that he was telling thehtruHe
claimed that his life had been threatened and as a
non violent peace loving individual this had beehaarible
experience.

15. The Tribunal received no further evidence from dpglicant as to his
claims to be suffering dpsychological state} and it did not seek
further medical evidence in the possession of thepdbment,
notwithstanding that the document before it suggksthat the
applicant had been referred for psychological inesits.

16. The Tribunal made its decision on 29 June 2009.tslecision, the
Tribunal fully extracted all the evidence beforeahd summarised the
interview before the delegate, and the hearingrbefioe Tribunal. It
referred to country information concerning the eg# at which the
applicant had obtained his degree, and to the wmursduation in
Lahore.

17. Under the headingFindings and Reasons”the Tribunal said that it
“did not find the applicant to be a truthful or atle witness”

18. It said: “there were a number of problems with the applicaotaims
that he was known among students for his seculamiap . The
Tribunal referred to the fact that the college aickh the applicant had
been a student was known to be committedthe ideals of liberal
education”, and the Tribunal appears to have thought that Was
inconsistent with the applicant’s claim to haverb&known’ because
he expressed secular and liberal views”

19. The Tribunal then addressed the applicant's regsonshen the
Tribunal explored the nature of the applicant’s us&c and liberal
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20.

21.

22.

23.

opinions. The Tribunal said they weheery general”. It said:“the
Tribunal is of the view that if the applicant haddm known for
espousing liberal views he would have been ableldomore than
simply paraphrase the views of authors he had stldnd would have
been able to provide a more detailed explanatiohiefsecular opinion
and liberal views’.

The Tribunal said there were also problems abtuwbw he had
expressed his secular opinion@mphasis added). It concludéthe
Tribunal is of the view that the fact that the apaht simply
summarised the themes of two novels he had studigel at university
and mentioned one poem when asked by the Tribumat ke told his
students is not consistent with his claim that ‘agmetudents he was

known for his secular opinion:

The Tribunal also thoughthere were problems with the applicant’s
evidence as towhen he had expressed his secular opinions”
(emphasis added). It thought that the applicard Hescreditably
referred to his secular opinions and his thesidtevriin Australia in
this regard, and said that thimdicates that the applicant is not a
witness of truth’

The Tribunal then identified various additiorfg@roblems with the
applicant’s claims that he was harassed, socialgrspcuted and
threatened because among students he was knowhidosecular
opinion”. Chiefly, the Tribunal’'s concern was that thedewvice he
gave wasvague and lacking in detail”’ It said:“the Tribunal is of the
view that if the applicant had been harassed besaafshis secular
opinion he would have been able to provide moreifipaletails of the
harassment he suffered”

The Tribunal thought that the applicant had invdniecidents of
harassment in 2002, 2003 and 2004, and that tlzefdden changes to
the applicant’s claims about this. It thought ttiegére was a lack of
detail in the applicant’s evidence about how he hasssed in 2005.
The Tribunal said that it was of the viéthat if Islamist fanatics well
known for their violent attacks by armed gunmen smdide bombers
had wanted to harm the applicant and get rid of fimay would have
done more than threaten him” The Tribunal concluded th&the
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applicant is not a witness of truth and is prepatedabricate evidence
in order to strengthen his claim to refugee status”

24. The Tribunal referred to the applicant’s delay$eiaving Pakistan, and
later in applying for protection. It was at thisiqt that it referred to
the applicant's claim to have been suffering fromyghological
impairments at the hearing. It said:

113. The applicant arrived in Australia on 14 Feary 2006 on
a student visa to study a Master of Philosophy eegn
English Literature at Sydney University. The apgtt told
the Tribunal that he completed three semesterhieffaur
semester course but was unable to complete thehfour
semester for financial reasons. The applicant egapfor a
protection visa on 19 March 2009 a day after he was
detained as an unlawful citizen. When the Tribymat to
the applicant that the fact that he had been stglyin
Australia since February 2006 and only applied far
protection visa after he was detained may indidatehe
Tribunal that his claims that he was known for secular
opinion and had been threatened may not be trudaimed
that his delay in applying for protection was besaile was
suffering from the psychological state of procnaation. To
support his claim that he was suffering from the
psychological state of procrastination he submittedthe
Tribunal a “Standard Health Event” document dated
10 June 2006 from Patricia Subirat.

114. The Tribunal has considered the “Standard eB&lvent”
document but places no weight on it for the follayvi
reasons.

115. The Standard Health Event document consistsxotyped
lines. Ms Subirat doesnt provide details of her
gualifications. Ms Subirat in the document repottse
symptoms the applicant told her he had experienced.
Ms Subirat stated that the applicant reports exgecing
long standing depressive symptoms and reports haingv
such as procrastination. Ms Subirat has not sutggkeshe
did any independent testing of the applicant. Msifat
states that the applicant appears to have anhedbuiahis
conclusion appears to have been based on the auuepbDf
everything the applicant told her rather than any
independent testing. Ms Subirat states that skeudsed
options for treatment with the applicant and thdte t
applicant advised that he wished to commence
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25.

26.

27.
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counselling/therapy. The statement states thaafimicant
only wanted a review with a psychiatrist at a lat&ate if
necessary. At the hearing the applicant told thieuhal
that he didnt know he had a psychological probiemtl he
went to see Ms Subirat and she told him he had drtee
Tribunal is of the view that if the applicant haxperienced
long standing depressive symptoms as he has claimeed
would have sought treatment earlier than two dagfoie
the hearing. The Tribunal is also of the view tifathe
applicant was currently experiencing depressive gpms
he would have wanted to see a psychiatrist as s@®n
possible. There is no medical evidence beforeTthminal
to suggest that the applicant suffers from procredion or
depression.

In my opinion, in the above paragraphs the Tribwhedrly rejected the
applicant’s claim that he suffered from impairmertssing from

symptoms of depression, and indicated that it wssessing his
evidence as a person who was not suffering anyirmpats from such
a condition. It is also clear from the remaindéit® reasons, in my
opinion, that it assessed all of the applicantisience on that basis.

When rejecting his evidence, the Tribunal appeaendo have had
doubts about his claimed academic history in Pakisit said:

The Tribunal is of the view that if the applicanadh been
appointed and employed as a university lecturePakistan he
would have remembered when he had been appointgchau
long he worked for and would not have needed actedbe
documents he provided to the Department in ordepravide a
consistent account of his employment.

The Tribunal referred to the applicant’s explamafior his inconsistent
recall, but did not accept it:

124. The applicant claimed that he has providedfediht
accounts of when he was employed as a lecturerusecaf
his psychological state. He claimed that the ierois that
happened to him in Pakistan were traumatic and tha&
has affected his psychological state and could laaesed
him to make mistakes in relation to his employmenhie
Tribunal does not accept this explanation as it dowt
accept the claims the applicant has made in retatm the
incidents that happened to him in Pakistan.
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125. The applicant also made a general claim abbositpresent
psychological state and the fact that he is deged®ecause
of what has happened to him in Australia. The Umgd
accepts that the applicant could be feeling dem@ss
because he has not completed the course he hatleehiro.
The Tribunal accepts that being detained pursuanthie
Migration Act could also lead to feelings of depies.
However the Tribunal has no medical evidence beitore
suggest that the applicant’s present psychologstate has
affected his memory or his ability to recall what tid or
what happened to him in Pakistan.

28. The Tribunal concluded:

126. The Tribunal has considered cumulatively thglamations
the applicant has provided to the Tribunal to expléhe
problems with his evidence. The Tribunal has aered
the applicant’s psychological state, his memorybpgms
and the fact he didnt have access to his educasiod
employment documents. Even considering these ratte
cumulatively the Tribunal is not satisfied thatythme/ercome
the problems the Tribunal had with the applicastgdence.
The Tribunal is of the view that the inconsistesdetween
the information the applicant provided in his pitien visa
application, the information he provided at the heg and
the information he provided in his student visa lmapion
in relation to his employment as a lecturer indesate is
not a truthful witness.

128. Taking into account all of the evidence thibdudmal finds
that the applicant is not a witness of truth. Thrébunal
does not accept that the applicant was known ferskrular
opinion. The Tribunal does not accept that theliappt
was harassed, socially persecuted or threatenedhe T
Tribunal does not accept that Islamist fanatics teanto
harm him and get rid of him. The Tribunal is oé thiew
that the applicant has fabricated these claims ideo to
strengthen his claim to a protection visa.

135. Taking into account all of the evidence, intipalar the
credibility of the applicant and the country infation, the
Tribunal is not satisfied that there is a real clanthe
applicant would face treatment amounting to perseauor
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a Convention reason if he returns to Pakistan nowndhe
reasonably foreseeable future. The Tribunal ishl@do be
satisfied that the applicant has a well foundedr fea
persecution for any Convention reason.

29. The Tribunal thought that the country informatiohowed “that
Lahore is a modern, cosmopolitan and culturallyrarit city”, and that
bombings and attacks by gunmen suffered in Lahoarghe last
18 months had been mostly targeted at the offideState security
forces and hatinjured civilian bystanders only incidentally”

30. The applicant attempted to appeal to this Countmptdy, but suffered a
number of setbacks in sending facsimiles to theeR@Court Registry,
so that the application which was ultimately acedpton
19 August 2009 was filed outside the time requingds.477(1) of the
Migration Act 1958(Cth). However, the applicant's explanations for
the delay are before the Court, and the Ministéimalkely did not
oppose the extending of time pursuant to s.4778)ch an extension
was ordered by me at the hearing on 9 November.2009

31. It is plain that the applicant has lacked legalstasce in the course of
his presentation of his case to the Court, andngiie time constraints
| have done no more than refer him for advice urtter free legal
advice scheme. However, the applicant was ableige sufficient
substance to his concern for me to give him anuadjoent to present
further medical evidence. It then became approptia allow further
time to the Minister to submit further evidence.

32. The contention made by the applicant in a docureent to the Court
on 4 October 2009 is:

The RRT was in jurisdictional error because it digarded my
psychologist report.

33. This ground was not explained further in any amenaeplication or
written submission, although the applicant has kped it in the
course of tendering further evidence of his meditehtment at
Villawood Detention Centre. Additional such recottave now been
put before the Court by the Minister, and it is wement for me to set
out the medical history in chronological order.
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34.

35.

36.

37.

As | have noted above, the Tribunal had beforaly one such record,
being a record of an attendance on Ms Subirat oduh@ 2009, to
which it gave“no weight”. It is now clear from subsequent evidence
that Ms Subirat was, in fact, a qualified clinipalychologist.

The applicant saw Ms Subirat again on 11 June 2B6fhg the day
before the Tribunal's hearing. Helmental state examination
assessmentbn that occasion recorded a history from the apph,
and that “he experienced symptoms associated with depression

predominantly ‘procrastination’; and“reports not sleeping well”. It
opined that he had“aresenting problem”of:

Ongoing issues with DIAC

Possible mood disorder (symptoms associated withedsion)

Ms Subirat’s assessment described the applicamjseaance and
behaviour asunkept, polite, articulate, informative, engageaiivin
discussion’ his mood and affect dslepressed, flat, affect congruent
with mood”, and no problems noted were under other headings.
Ms Subirat identified a treatment plan for  monmgri
“via case management’and promoting “ongoing discussion with
DIAC”.

It is difficult to detect whether Ms Subirat arrdreat a clinical
diagnosis on that occasion. She does not appehave expressly
recorded one. However, the aspects of her assasswch | have
extracted above would appear to indicate a prasaasi opinion
supportive of the applicant’s claims that he wa$esing symptoms of
a depressive condition at the time of the Tribumbéaring.

The next record of an attendance on Ms Subirat a&ed
1 October 2009, which shows the applicant presgmiith:

Depressed mood

Referred to Psychiatrist for review/assessment.

Ms Subirat again noted that the applicant’s moadi affect should be
assessed dslepressed mood, affect congruent with maod3he did
on that occasion refer the applicant to a psyabtatr
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38. An International Health and Medical Servidstandard health event”
record for 6 October 2009 is as follows:

06 October 2009 12:59

Alex Vrjosseck

Psychiatrist

Standard Health Event

Polite, pleasant, articulate, anxious young man

Well educated (Tertiary qualifications with Masterin
English Literature)

Above average intelligence

University lecturer in Pakistan (Lahore) and spoket re
Religious Tolerance

Threatened and harassed by Islamic fundamentalists

Came to Australia in 2006 to further Postgraduatiedies at
Sydney University

Fell behind with fees and consequently detained
Seeking Protection Visa

Rejected by RRT June 2009

Federal Magistrate hearing November 2009

In Villawood since March 2009

C/O Depression, anxiety, fears of deportation aretastination
Mood: depressed

Sleep impaired

Appetite fair

Not suicidal

Memory and concentration impaired

Impression: Depressive Disorder
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39.

40.

41.

For Avanza 15mgs nocte

Continue ongoing therapy with Psychologist, Pa#iciThis he
has found to be helpful

Review in 2 weeks

Subsequent to these attendances, the applicantterntame on for
hearing before me on 9 November 2009, at whichafiicant sought
an adjournment of the hearingter alia by reference to his suffering
from depression and being under psychiatric treatraad medication.
On that occasion he tendered Mr Vrjosseck’s repbtonsidered that
this evidence was sufficient to raise an arguabtedor the ground of
his application, and that it was appropriate t@wlhim one further
opportunity to present evidence in support of at&ation that he was
denied a meaningful opportunity to participate ime tTribunal's
hearing, in the sense that the Tribunal acted @pomsapprehension as
to his not suffering from any mental impairmentstbat occasion. In
the written order adjourning the hearing, | inclddespecific direction:

2. The applicant is allowed until 7 December 2009Ptesent
medical evidence, in particular a full report from
psychiatrist or consulting psychologist, showingtttue to
a mental impairment he was unable meaningfully to
participate in the hearing held by the Refugee &avi
Tribunal on 12 June 20089. No further evidence or
submissions will be received from the applicanerathat
date.

The applicant then sought a further referral to @ppropriate
professional person, and Ms Subirat on 20 Nover2b@® referred the
applicant for assessment by a psychologist at STAERT

Such an assessment was prepared by Ms Pearl Femaand her
report dated 30 November 2009 was given to theratenal Health
and Medical Services at Villawood Detention Centnegd a copy was
also tendered to Court in these proceedings. MsdRees indicated in
her report that she is a clinical psychologist wilier 11 years’
experience working with refugees and asylum seekerSTARTTS
(Service for the Treatment and Rehabilitation oftdie and Trauma
Survivors). No contest is made in these proceediag to her
gualifications and expertise to give the opiniomsrd in her report.
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42.

The report is too long for me to extract in fullt is clear that a
thorough interview was conducted by Ms Fernandegolving the
taking of a full personal history from the applicamd an assessment

of his mental state. In the course of narrating tformer,
Ms Fernandes referred to the applicant’s concemneelation to the
RRT hearing:

RRT Hearing

[The applicant] had a date written on the enveldpe carried
along with him, 19 June 2009. He said it was the date of his
RRT hearing and repeated the date aloud. He agggkagitated
as he said he had written this date down becaustelhée was
going to be asked about this hearing and he wasnbgaa
problem with his memory recently.

[The applicant] then went on to describe his huatifig
experience at the hearing. He stated;

‘Maybe | am more sensitive than others...the process
(RRT hearing) reminded me of what | am trying togfs!’

‘Words are not adequate to describe what | fele lik
(at the hearing). | was treated like a criminalthg RRT
officer...just because | could not recall some of taes
correctly. Do I look like a criminal? Do | notd& like | am
educated?

In an attempt to try and understand how he missgdmportant
details in the RRT hearing and how he could fotiyetdates/year
he was lecturing at the Government University Gmlen Lahore
he remarked;

‘I could not meaningfully participate in the RRTss@n.
My mental impairment prevented meaningful partitipa
in the hearing.’

He added that he regretted being treated like;

‘...A'mechanical robot...a computer screen and notradmn
being with rights and feelings.’

[The applicant] regrets that he was not given pnogdvice about
the RRT hearing and what it would entail. He sdidt he was
helped by a migration agent to put together his tteni
application. However, the agent did not represieimi and was
not present at hearing.
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He mentioned that he was being represented by anatilicitor
in his Federal Court hearing due in a few weeks &ad more
confidence in this solicitor’s abilities and knowatge.

[The applicant] shared his hopes that his appeal gootection
would have a positive outcome. His sense of desbaind
outrage was apparent when towards the end of tlesiee,
(breaking from the calm demeanour he was tryingrésent); he
clasped his hands, gritted his teeth and in a lometmoaned,;

‘...they just do not understand...why they can’t just
understand’

43. From page 9 of the report, Ms Fernandes summattsedpplicant’'s
narration of his mental symptoms, and included digservations of
these in the course of his narration:

Summary of Mental State

[The applicant] was reluctant to discuss details los past
experiences. He nevertheless described an oppesgsst in
which he claims he was always made to feel diftdrgra society
that according to him ever since his birth was beog
increasingly  intolerant and dominated by Islamic
fundamentalism. He narrated an incident where has w
surrounded, threatened and harassed by a groupildfanwho
nearly assaulted him. It is likely that there hdeen a few other
incidents, but [the applicant] found it too distsasg to talk about
these events, or the circumstances or reasons whydrents
changed circumstances made it impossible for thematy his
University fees.

[The applicant] reported and displayed the follogimlominant
symptoms;

Automatic thoughts

Having lived in the university as a student forward three years
[the applicant] was yet to come to terms with bedejained in
the IDC. Not having much to do in the IDC, he sh&l was
flooded and preoccupied with thoughts of his pasd aurrent
predicament.

Effortsto avoid detailed conversations about past events

[The applicant] found it difficult to talk about $ipast. He said
he wanted to forget his earlier life of oppressand even talking
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about the past made him relive the past and madehial
memories linked to his past alive and real again.

Apparent distress when recollecting past trauma

[The applicant] was visibly distressed and seemea #oss for
words when describing an incident when he was teresd by a
group of men from the militia.

Memory deficits

[The applicant] claims that he has become increglsirforgetful

and is finding it hard to concentrate. This diffity was

responsible for him ‘missing out’ important datagidg his RRT
hearing. He had written the date of his hearingtba envelope
he carried to help him remember, just in case hea \waeried
about the hearing at our meeting.

Persistent symptoms of increased arousal (not present before the
trauma)

[The applicant] reported sleep difficulties. Heidde seems to
have lost control over his sleep routine. He wathly awake till

the early hours of the morning, reading a bookrgyto control

his thoughts. As a result he ended up sleepingnguhe day

almost everyday.

Changesin Appetite

[The applicant] claimed that he was physically dpi@K and
denied any aches and pains. However if he has bkgping
meals (as he sleeps during the day) it is liket the has not
noticed as yet a change in his food intake andfmedite.

Feelings of sadness

[The applicant] appeared sad and his energy seeloed Even
though he smiled during the session his eyes weis at several
points when he attempted to look away to concesl thie
feelings.

Inability to articulate thoughts as effortlessly as he was
previously used to

[The applicant] is finding it challenging to come terms with his
dilemma. He appears preoccupied with thoughts thitsi
implication and the accompanying threat that he rayeturned
to his home country. He is experiencing changesimself
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(example memory deficits, difficulties regulatingep routine)
that he is finding hard to understand or control.

In addition, the content of his speech soundedtitee Being in
‘survival’ mode he appeared stuck, almost ‘frozamd admitted
his surprise that he could not find words to exprésmself.
Despite claiming that he wanted to be a writer hasvhaving
difficulties articulating his thoughts easily andltfthe need to
repeat a sentence in a slightly different way, like had to
rehearse before he was satisfied with the way lgeanaculated a
sentence.

Alexithymia and emerging underlying feelings of anger

[The applicant] confided that he was finding it Hato express
and verbalise his true feelings. Given his disapiment and
despair at being detained in the IDC it is undenstable why he
felt emotionally numb. However, what is concernarg the
underlying feelings of anger.

[The applicant] feels terribly misunderstood andistifeeling has
intensified following the RRT hearing. His expedes have
rekindled his feelings of being treated differerdlyd not being
understood, since his childhood, by the dominanie$p he grew
up in. The very situation he hoped he had escdped, he
believes is now being repeated in his current emvitent. His
anger was apparent in his body language when h#egrihis
teeth and muttered ‘...they just do not understandy. vy cant
just understand’.

It is likely that he is angry at himself as welf foot putting his
paperwork together and initiating the applicatioor fprotection
as soon as he arrived in Australia. He needs tmbeitored as if
his distress is not managed appropriately his angauld easily
be turned towards his own self.

To summarise, [the applicant’s] provisional diagnosis is that of
Post Traumatic Stress (PTSD) disorder with Depress$eatures
consistent with his reported experiences in his daountry,
disappointment at being detained in a detentiontreemnd
uncertainty about his future. His coping strategymanage his
worry and anxiety appears to be dominated by avwdaand a
reluctance to discuss details of past experiendexck of a clear
understanding of the refugee determination proces®t helping
his current emotional state.
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44.

45.

[The applicant] reports that he enjoyed a ‘normdife at

Sydney University prior to being detained. He nésdhat it has
been prematurely terminated but retains hope thatappeal for
protection will have a positive outcome and thatwi be given
an opportunity to continue and complete his thasid reconnect
with his dream of becoming a writer of fiction beok a

moderate democratic society.

Until then [the applicant] needs assistance withportive
counselling; with a focus on self care strategieast tmphasise a
healthy sleep routine and diet. He needs to béaagul clearly
the refugee determination process (with a time &afpossible)
to help him better understand and accept why hebasg
detained. Appropriate CBT (Cognitive Behaviour rEpy) that
incorporates psycho education and strategies toisaskim
address his growing anger and/or negativity is lijkéo prove
beneficial. If detained for an indefinite periodviever, he is at
risk of losing hope for the future, becoming insiegly negative
and developing a complex form of PTSD (Complex Post
Traumatic Stress Disorder) and/or Depression codphth the
risk that he could easily turn his seething angevards himself.

In my opinion, the statements in the report in abeve extract, from
under the headingAutomatic thoughts” and subsequently, indicate
opinions by Ms Fernandes that the findings whick skécords were
accepted by her. This seems implicit in the refeeeto“displayed”
the dominant symptoms. Importantly to the issudsclv I must
address, | would understand Ms Fernandes’s statemermlation to
memory deficitsthis difficulty was responsible for him ‘missingito
important dates during his RRT hearingto reflect an opinion by
Ms Fernandes to that effect. | would also readréport as including
that and other opinions, in response to the appiEaarration of his
experiences at the RRT hearing, and his explicitngdicit request that
she provide a report which would be of uster alia in the course of
the present proceedings in accordance with my puswuilirection.

Contrary to the submission of counsel for the Mansl therefore do
not accept that Ms Fernandes did not provide opsiabout the
applicant's mental impairments as they stood at tihee of the
Tribunal’'s hearings, thatis, in June 2009, andcifigally at the
hearing of the Tribunal.
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46. Considering the whole of the medical evidence @fone, and
accepting that it might not be as comprehensivaight be hoped in a
medico-legal dispute in litigation, | consider thdie findings of
dominant symptoms by Ms Fernandes in November 2)@fld be
applied to make findings on the balance of prolissl that the
applicant was suffering from mental impairmentstreg time of his
hearing with the Tribunal. The report should netrbgarded entirely
as a piece of subsequent medical opinion, sinc@romtion that there
were symptoms of depression exhibited in June 2@00be found in
the records of attendances on Ms Subirat in Juf® 2&8nd on
Dr Vrjosseck in October 2009.

47. Considering all the medical evidence now before Ingan satisfied, to
the contrary of the findings of the Tribunal, thia¢ applicant probably
gave his evidence to it when suffering from mentapairments
affecting his memory, ability to recall details,darapacity to engage in
discussion about his history and opinions. | abasit likely that he
was suffering from a treatable medical conditionoiring symptoms
affecting memory, articulation, and distress whegotlecting past
trauma. | find that the applicant was, in factffesing from such a
condition when appearing before the Tribunal odd2e 2009.

48. The applicant’s ground of appeal can in legal tebrasregarded as
raising several issues of jurisdictional error, tasthe applicant’s
capacity to participate in a ‘meaningful’ hearinthe Tribunal’s
appreciation of his true impairments and how thitecked its
reasoning, and the Tribunal’s investigation of igsues of impairment
raised before it by the applicant. These are ssu@ch | previously
identified and addressed 8ZIWY v Minister for Immigration & Anor
[2007] FMCA 1641.

49. The circumstances i8ZIWYwere similar but not entirely the same as
the present, in that the Tribunal in that case i@adnedical evidence
about medical treatment being given to the applicardetention at
Villawood, and entirely ignored the suggestion ke tapplicant’s
solicitor that she was suffering from mental imp@nts which should
be taken into account when assessing her evide@lear medical
evidence of psychiatric treatment administered dlawood, and
proving the existence of material impairments, Waier adduced
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50.

51.

52.

before the Court. | therefore found jurisdictioreror on several
grounds, including the Tribunal's failure to coresidthe solicitor’s

submission, its failure to consider investigatihg tmedical evidence
held at Villawood, and its assessment of the agptis evidence upon
the false assumption that she had no mental impaitsnaffecting her
presentation as a witness. | concluded that skiebean denied an
opportunity to provide her evidence meaningfullytie hearing held
by the Tribunal.

In the present case, the Tribunal did consideraph@icant’s claims to
be suffering mental impairments, and did consider ¢vidence he
showed to it. That evidence, in my opinion, léfpen to the Tribunal
to not be persuaded that the applicant did suffemfany relevant
medical condition. Upon the evidence which wasteeit, | consider

that it was open to it to assess the applicantgleexe on an
assumption that he lacked any material impairmdhtwas therefore
open to it to give substantial, even overridingjghie to defects in the
presentation by the applicant of his case at tlagimg, particularly in

relation to his inarticulate opinions, lack of dketavagueness, and
inaccurate memory of dates and details.

However, as ir6ZIWY the evidence now before the Court reveals that
the Tribunal's assumption as to the applicant’s taehealth was
wrong, and the issue is whether jurisdictional ecan be found by the
Court in that circumstance alone.

In SZIWY | explained such a conclusion on the facts in tase, and
discussed the relevant authorities:

28. | conclude from this material, considered ie tlght of the
contemporaneous lay observations of the applicant’s
solicitor, the medical records from Villawood, amnudy
reading of the transcript, that the applicant waslgably
suffering impairments from mental illness at thredtiof her
interview by the Tribunal, and that her impairments
probably affected her ability to respond “normallyd the
Tribunal's questions seeking to investigate andesssher
claimed history. | consider that had the Tribukalbwn of
her medical condition it is probable that its evation of the
credibility of the applicant’s history would haveedn
materially affected, and it is quite possible thtte
conclusions it drew might have been significanitiecent.
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Jurisdictional failure of requirements under s.425

29. Section 422B(1) of the Migration Act, as amitie to the
present matter, provided that the procedural prorns of
Division 4 of Part7 of the Act arétaken to be an
exhaustive statement of the requirements of theralat
justice hearing rule in relation to the matterdetls with’,
In that Division, an important provision dealing thi
procedural fairness is found in s.425(1), whichwpdes that
“the Tribunal must invite the applicant to appeafdoe the
Tribunal to give evidence and present argumentgingl to
the issues arising in relation to the decision umeleiew”.

30. Notwithstanding some doubt in the Federal Caulether
this section raises merely a requirement to givieearing
invitation, recent judgments of the High Court lteavithin
s.425(1) a significant right for an applicant torgaipate in
a real and meaningful hearing, which in fact afferthe
opportunity described in s.425(1) (s&ZFDE v Minister
for Immigration & Citizenshig2007] HCA 35 at [30]-[35],
[48]-[53], also Applicant NAFF of 2002 v Minister for
Immigration & Multicultural & Indigenous Affairg2004)
221 CLR 1 at [27] and [32],NAIS v Minister for
Immigration & Multicultural & Indigenous Affaird2005]
HCA 77 at [37], [164], and [171], and5ZBEL v Minister
for Immigration & Multicultural & Indigenous Affas
[2006] HCA 63 at [26]-[29], and [32]-[37]). SZFDE
confirms the opinion of a Full Court irMinister for
Immigration & Multicultural & Indigenous Affairs WCAR
(2003) 128 FCR 553 at [37], that a breach of s.42»n
occur as a result of circumstances unknown to thiteutal
and beyond its control. It also supports the Kidiurt's
opinion at [38] as to the jurisdictional nature dhe
requirements implicit in s.425(1).

31. In SCAR an applicant gave evidence at a hearing in a
noticeably vague and confused manner. Unknowrhéo t
Tribunal, he had received recent news of his fahgeath,
and in the opinion of a psychologist he Wigisno condition
to handle this interview” The Full Court said at [14]:
“Clearly if the Tribunal had been aware of the mgent’s
distress it may have proceeded differently. Atubey least
it may not have made the credibility findings itldnake in
light of the alternative explanation for the inadaqy of that
evidence’
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32. At [37], they saidthe statutory obligation upon the Tribunal
to provide a ‘real and meaningful’ invitation exisvhether
or not the Tribunal is aware of the actual circianses
which would defeat that obligation” They included in the
circumstances where a breach of s.425(1) would roccu
“where the fact or event resulting in unfairnesss wet
realised by the Tribunal” In the case before them, they
concluded that the refugee claimddid not receive the fair
hearing required by the Act’because the Tribunal had
assessed the applicant’s credibility adverselydfgrence to
his vague responses, without taking into accourg th
possible explanation given by the psychologist.

33. | consider that the present case falls witthe principles
and circumstances found 8CAR As | have found above, |
am satisfied that the applicant’s capacities asitn@ss were
materially affected by mental impairments at tharhmg,
and that these were not taken into account by timiial
before concluding that the applicant was fatwitness of
truth” and “has been deceptive and untruthful” This
resulted in an unfairness, which establishes a dineaf the
Tribunal’s obligations under s.425(1).

34. | accept that, unlikeSCAR in the present case the
unfairness of the hearing might not have been rezaebly
adjourning the hearing or affording a further heagi due
to the chronic nature of her impairments. | alswept that
the Tribunal’s duty to complete a review of theedake’s
decision might in such a case result in its inapiéver to be
able to afford the applicant a hearing in which stauld
give evidence unhampered by mental impairments.
However, the essential unfairness in this casan&CAR
arose from the Tribunals assessment of the applica
evidence given at the hearing as if she were aqpers
without impairment.

35. The unfairness in relation to the hearing atésose in this
case from the Tribunal’s failure to take into acobuhe
concern about the applicant's mental capacitiesclhivas
raised by her solicitor. | have made findings @fation to
this above. The Tribunal failed to consider thahcern in
both a substantive and a procedural way. Substalyti the
failure contributed to an unfair process of assemshof the
applicant's evidence given at her hearing. Théeufai
therefore supports my conclusion that a breach.42%1)
occurred.
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36. Procedurally, the Tribunal failed to consideheather to
investigate the issue of the applicant's mental acéges,
and, in particular whether to call for medical reads
available at Villawood or for other psychological
assessments, before reaching conclusions on thecapys
evidence and completing its review. In my opinitims
failure also resulted in jurisdictional error. Inthe
circumstances known to the Tribunal which | haventb
above, | consider that it was not open to the Tmdduto
proceed without first considering what, if any, umigs
should have been made into the concerns raisedhby t
applicant’s solicitor. The failure of the Tribuntd consider
whether to investigate the applicant's mental cales
constituted, in my opinion, a failuréo comply with the
duty imposed by s.414(1) to conduct the review thedduty
under s.425(1) to hear from the [applicant](cf.
Applicant NAFF of 2004 supra) at [32]-[34]).

53. In the present case, it is unnecessary for merigeaat any conclusion
whether the Tribunal had obligations of inquiryr@tation to the course
and nature of treatments being obtained by theiapyl at Villawood
Detention Centre. Such duties are exceptional, rbay arise (see
Minister for Immigration & Citizenship v SZIAR009] HCA 39 at
[25]). The present case is less clear t8BZHWYin this respect.

54. However, in my opinion, the reasoning which | apg@lin SZIWY at
[33], arising from SCAR,is applicable to the present case. The
High Court authorities to which | referred in [3§dve implicit support
for the Full Court's opinion iNSCAR that s.425 raises implicit
obligations of fairness which are jurisdictionadamay unconsciously
be denied by the Tribunal's decision, based on aietya of
circumstances subsequently revealed to the Cadure implication of
jurisdictional obligations of procedural fairnesashreceived further
confirmation in more recent judgments of the Highu@ (cf. SZIAI
(supra) at [25], andMinister for Immigration & Citizenship v SZIZO
(2009) 238 CLR 627, [2009] HCA 37 at [34]). | tbéore remain of
the opinion that the principle which | applied $ZIWYremains good
law and binding on this Court.

55. The Minister’s counsel made submissions on law faetl contrary to
my above conclusions. | have taken his submissionfact into
account when making my above findings. In relatmiegal principle,
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56.

57.

58.

SZNVW v Minister for Immigration & Anor [2009] FMCA 299

he submitted thatSCAR supported only a jurisdictional error
concerning persons totally unfit to present evidetmca Tribunal. He
submitted that the implications oSCAR were confined to the
proposition addressed by BransonJ NMAMJ v Minister for
Immigration & Multicultural & Indigenous Affair§2003] FCA 983.

In that case, the issue which was litigated wasthdrethe applicant at
the time of his attendance at a Tribunal hearing tedally unfit to
participate in a hearing. Evidence which the agpit wished to rely
on in this respect had been presented to the Talbamd then to the
Court. It was not, therefore, a case where thieufial proceeded upon
assumptions about an applicant’s capacities whiereveubsequently
disproved.

Her Honour had difficulty with the Migration Act lvg construed to
give rise to a jurisdictional error arising fromfiiness to attend a
hearing under s.425, since her Honour thoughttthatmight result in
the Tribunal never being able to complete its nevieThis concern
appears to have led her Honour to confine the et GCAR She
said:

49 An additional, but related difficulty is thats & understand
the approach adopted iIMIMIA v SCAR, if an applicant is
not fit to give evidence before the Tribunal, thea@m be no
hearing before the Tribunal as required by the Acf
purported hearing, held while the applicant was fiptwill
be of no statutory significance no matter what paaral
assistance or other consideration was afforded he t
applicant during the course of the hearing — andnmatter
what the outcome of the hearing. No finding madeaa
consequence of the hearing will be of any signiftea

50 Nonetheless, | consider that | am compelledhasparties
both contended that | am, to proceed on the bass the
Tribunal in this case will have acted outside ugigdiction
if the invitation which it gave to the applicantder s 425 of
the Act was not ameaningful invitation’ because the
applicant was not fit to give evidence and presegtment
to the Tribunal.

Branson J then closely examined the medical evilesred concluded:
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69 It seems to me that, by analogy with a clainprotedural
unfairness, the applicant must bear the onus @hdishing
that he was unfit to take part in the Tribunal hegr (Re
Minister for Immigration and Multicultural AffairdEx parte
Lam [2003] HCA 6; (2003) 195 ALR 502 at [36] per
Gleeson CJRose v Bridgeg1997) 79 FCR 378 at 386 per
Finn J). Having regard particularly to the assesstof the
applicant made by the Tribunal member, | am noisgat
that at the time of the Tribunal hearing the apait lacked
the capacity to understand the concerns relatingisoclaim
to be entitled to a protection visa that the Triblumaised
with him, including the Tribunal's concern as toshi
credibility. Nor am | satisfied that he lacked tegpacity to
understand and respond to the questions put tolyinthe
Tribunal. Further, 1 am not satisfied that the d#pant
lacked the capacity to give an account of his expees in
Bangladesh or the capacity to present argumensipport
of his claim to be entitled to a protection vis&or these
reasons | am not satisfied that the applicant'sghgyogical
condition was such as to deprive the hearing cotetliby
the Tribunal of the meaning which the Act intendetb
have.

50. The Minister’s counsel also referred me to a judginué Nicholson J
in WAHU v Minister for Immigration & Multicultural & ndigenous
Affairs [2004] FCA 890, where his Honour addressed a amil
contention that the applicant had been totallytuofgive evidence and
present arguments, and was not persuaded thatwasrevidence of
this:

39 | agree with the respondents that save for spassages in
the medical notes, none of the new evidence istditeto
the relevant question, that is whether, having rdga the
particular circumstances of the case including thiended
purpose of the hearing before the Tribunal and gshpport
and assistance available to the appellant, theres wa
compliance with the implied requirement that an laggmt
be fit to give evidence and present arguments, loetiner
the appellants psychological state rendered théumal
hearing a nullity: sedNAMJ v Minister for Immigration &
Multicultural & Indigenous Affairs(2003) 76 ALD 56 at
[53] and at [58]; WAJR at [43]; WAIU v Minister for
Immigration & Multicultural & Indigenous Affaird2004]
FCA 1 at [40].
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60. It is to be noted that other justices in the Fedéwmurt also had
difficulty accepting that s.425 gives rise to ménan a right to receive
an invitation to a hearing, and as to the corressnef SCAR (cf.
Graham J iMinister for Immigration & Multicultural Affairs \6ZFDE
(2006) 154 FCR 365 at [212]). However, the subsatjidigh Court
authorities cited above now provide clear authahigt the Act intends
jurisdictional obligations of fair procedures andcision-making in
relation to the opportunity to be afforded to amplagant by way of a
hearing held pursuant to s.425 of the Migration Adthere are now
several streams of jurisprudence, suggesting tbagations under
s.425 encompass transient impediments sufferednbgpalicant at a
hearing, including significant translator errofs tactions of fraudulent
agents, some misadventures affecting attendancd, warknown
medical impairments. These impediments may redublyemediable
by the Tribunal and not prevent it completing ggiew jurisdiction, if
it is aware of the relevant circumstance befomaakes a decision and
responds appropriately, or if it conducts a sedoearing either on its
own initiative or after judicial review.

61. In my opinion, understood in the light of recentgkiCourt and
Federal Court judgments in such cases, the dictheofFull Court in
SCARat [33] and [37] should be understood as pointmg principle
of jurisdictional error broader than the principal total unfitness
identified by BransonJ, and as encompassing a etyariof
circumstances, including transient and remediableumstances
affecting the validity of a decision by the Triblin@ade after a
purported, but defective, hearing held under s.425.

62. In SCAR their Honours said:

33 Pursuant to s 425 of the Act the Tribunal is emd
statutory obligation to issue an invitation to appdicant to
attend a hearing. That indicates a legislativeemtton that
an applicant is to have an opportunity to attend @ual
hearing for the purpose of giving evidence and gmésg
argument. The invitation must not be a hollow lsbelan
empty gesture:Mazhar v Minister for Immigration and
Multicultural Affairs (2000) 64 ALD 395 at [31].
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37 On the other hand, it is also clear that s 445tlee Act
imposes an objective requirement on the Tribundlhe
statutory obligation upon the Tribunal to provide a
“real and meaningful” invitation exists whether @t the
Tribunal is aware of the actual circumstances whiobuld
defeat that obligation. Circumstances where it feen
held that the obligations imposed by s 425 of the ave
been breached include circumstances where an tta
was given but the applicant was unable to atterchbse of
il health. NAHF v Minister for Immigration and
Multicultural and Indigenous Affair$2003) 128 FCR 359.
They also include circumstances where the statesmeatie
by the Tribunal prior to the hearing have mislede th
applicant as to the issues likely to arise beftwe Tribunal:
VBAB v Minister for Immigration and Multicultural rad
Indigenous Affairg2002) 121 FCR 100. They also include
circumstances where the fact or event resultingnfairness
was not realised by the Tribunal. For example,
circumstances such as where the applicant wasedvib
attend and did attend before the Tribunal, but wHsctively
precluded from taking part because he could notakpe
English and a translator was not provided or was
inadequate: Tobasi v Minister for Immigration and
Multicultural Affairs (2002) 122 FCR 322)V284 v Minister
for Immigration and Multicultural Affair$2001] FCA 1788.

In my opinion, SCARstands as binding authority for an underlying
principle going beyond the issue of fithessrpresent himself before
the Tribunal” on the day of a hearing, which was raised by thesfaf
that case (see [13]-[16] and [40]-[41]). The breatbundation of the
Full Court’s decision is pointed to by the analog@ircumstances that
their Honours identify in [37] above. These in@udategories of
jurisdictional error where a substantial error ahnslation has
prevented the applicant meaningfully communicatnig evidence to
the Tribunal, where it assessed his evidence uplse fissumptions as
to his evidence, and where this materially affedtesl outcome (see
authorities such aBerera v Minister for Immigration & Multicultural
Affairs (1999) 92 FCR 6 VWFY v Minister for Immigration &
Multicultural & Indigenous Affaird2005] FCA 1723M175 of 2002 v
Minister for Immigration & Citizenshig2007] FCA 1212SZGYM v
Minister for Immigration & Citizenshi2007] FCA 1923, an&ZJBD
v Minister for Immigration & Citizenshif2009] FCAFC 106 at [73]).
Plainly, such a jurisdictional error affecting aahag of a Tribunal
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64.

65.

66.

67.

does not usually, if ever, have the drastic andmediable effects
which concerned Branson J. The important consiideraf fairness,

which in my opinion the Full Court’s judgment 8ICARpoints to, is

that a significant impairment to communication ahearing arising
from language or mental state should be taken aumount by the
Tribunal when assessing the person’s evidence tlzatdthe Tribunal

should not make its decision based upon a falsengstton that the
impairment did not exist. If the Tribunal does makdecision upon a
false assumption as to the opportunity enjoyedheyapplicant at the
hearing under s.425, and if this has materiallgaéd the Tribunal’s
conclusions, the Tribunal has failed to exercise jwrisdiction

according to law.

| accept the submission of the Minister in the préscase that the
evidence now before me does not indicate that p@icant was
entirely unfit to attend the Tribunal's hearing aatswer its questions,
whether on 12 June 2009 or at a later date. Homvé.em satisfied
with the benefit of the additional evidence nowdrefthe Court, that
the Tribunal was deprived of the opportunity toesssthe evidence
given by the applicant in the light of his diagndsenental
impairments, and that the applicant was denied a
“real and meaningful” opportunity to participate in the hearing and to
have his evidence fairly assessed by the Tribumahe light of his
impairments.

Importantly to the grant of relief in this situatiothe Tribunal in its

reasoning and its ultimate decision has plainlyegia great deal of
weight, even overriding weight, in arriving at aslverse conclusions
about the applicant’s credibility upon matters efrecanour, memory,
and consistency. In relation to all of these miaftéhe applicant was
denied a fair opportunity of having the Tribunate@ss whether those
defects were attributable to a mental impairmentpaconcerns about
veracity.

For the above reasons, | am satisfied that thesidecarrived at by the
present Tribunal was affected by jurisdictionalogrand | therefore
propose to order writs of mandamus and certiorari.

In relation to costs, the applicant does not seskcasts. The Minister
seeks costs in relation to the adjournment of tlearihg on
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69.

70.

9 November 2009, and possibly also the adjournroktite hearing on
14 December 2009. Both of those adjournments calmoait because
of the absence of medical evidence accompanyingag@icant’'s
original application to the Court or filed withirhd time limits |
directed for evidence at the first court date.

However, that first court date was held on 8 Septm2009, and |
appointed an expedited hearing for 9 November 2B86ause the
applicant was in immigration detention. The apgilicwas, under the
timetable, given until 5 October 2009 to file ewide. As | have
indicated, shortly before 9 November 2009 he predua medical
report of an attendance on a psychiatrist at Vilagy but this was
insufficient to win him the case on that day, ared dpplied for an
adjournment to obtain further medical evidence.

The adjournment on 14 December 2009 occurred bedabad listed
the matter for judgment on that day, but on an tstdading that if the
applicant produced additional evidence favourablei$ case, a further
adjournment would probably be required to allow teister to
respond to it. The Minister was represented ohdheasion only by a
solicitor, who was not able to participate in ampstantive discussion
of the case. In effect, therefore, the Ministes feced two contested
hearings, where efficiently conducted litigationghii have required
only one hearing. The second hearing has requhvedbriefing of
second counsel, due to the unavailability of colnsginally briefed
to attend today.

| accept that if this were normahter partes litigation, | might be
inclined to require the applicant to pay some costsrred by reason
of one of the above adjournments. However, it was ordinary
inter partes litigation.  Importantly, because the applicantswim
immigration detention and was produced to the Cbyrthe Minister,
the applicant was faced with a timetable at the mencement of the
proceeding which was particularly short, and inragpect, was
insufficient to allow him a proper opportunity tdbtain medical
evidence in support of the contention which, it egms to me, he has
attempted to pursue at all times in the Court. Wheister’'s expense
of briefing a second counsel has arisen from smulansiderations,
which pointed in my mind to the urgency of the raatind the need to
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arrive at a final hearing and judgment before Ghrés. The
applicant’s contention has now been upheld by me.

71. In all the circumstances, in my opinion, the appiadp exercise of
discretion, considering the interests of the adstiation of justice in
this case, points towards the Court making no cadep costs.

| certify that the preceding seventy-one (71) paragraphs are a true copy of
thereasonsfor judgment of Smith FM

Associate: Lilian Khaw

Date: 21 January 2010
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