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MR JUSTICE MITTING :

Background

1.

BM is a 36 year old British citizen. He is marriadd has five children aged from
four to eleven. His wife has undertaken divorocgcpedings against him, but they are
on amicable terms and share the upbringing of tti@idren. Until his removal to
Leicester on 2t May 2009, BM divided his time between his mothéwsne in liford

— a house owned by his brother Daniel Adam — ahduse in Ilford formerly owned
by BM, but now transferred into his wife’s name adigided into flats. When
residing there, he occupied a ground floor flatis Wife and children live in the first
floor flat.

on 2% August 2007 BM was designated under the Terror{tmited Nations
Measures) Order 2006. His designation is currethigy subject of an appeal to the
House of Lords. On 3DApril 2009 Ouseley J gave permission to the Sacyeof
State to make a non-derogating control order ipeessof BM. It was served ori'l
May 2009. On 8 May 2009 | gave directions for the hearing of BMjgpeal against
the decision to make the control order under sec8¢l0) of the Prevention of
Terrorism Act 2005. The appeal is due to be héarthe week commencing 95
January 2010. The control order as served requBiddto reside at his mother’s
home in liford. The statement of Miss Hadland,edad’ April 2009 which
accompanied the application for permission to mleeorder, indicated that it was
intended, for national security reasons, to relddM to an address, yet to be
identified and secured, approximately 2 — 3 hourtside of London. Due to an
administrative error, that intention was not madewn to BM until & May 2009.
By letter dated 14 May 2009, the Secretary of State notified BM thatwould be
relocated to a new address in Leicester chM4y 2009. The address was, in fact, a
one bedroom flat. It was intended, after aboutantim to locate a family house
suitable for occupation by BM, his wife and childyshould they choose to join him.
On 18" May 2009 BM gave notice of appeal under sectio@){p) against the
modification. On 28l May 2009 BM applied for an injunction restrainirgmoval to
the Leicester address. The application was refogefllake J on the same day. He
did, however, give directions for the hearing of BMppeal against the modification,
which | began to hear on 12lune 2009. On 21May 2009 BM was served with a
modified control order which required him to resigiethe Leicester flat. He was
moved to that address on the same day. He hasneuni@ere since. The addresses
of the three properties are identified in a confitid schedule.

The first issue: does Article 6(1) ECHR apply tsthppeal?

3.

Miss Rose QC for BM submits that his appeal agahesimodification determines his
civil rights and obligations in three respects: tght to respect for family life under
Article 8 and to access to his children; the statpesed obligation on where he is to
live; and his right to occupy either or both of ti@mes in llford at which he resided
before 21 May 2009. The first two grounds are open to debahe right to respect
for family life is a Convention, not a civil righélthough it may include a package of
civil rights. One of them may be the right of agxdo children by a parenty v
United Kingdom [1987] 10 EHRR 29 paragraph 78. But the modifarathallenged
does not deprive BM of access to his children. @&wouncertain period likely to be
counted in weeks, it may make access more diffidult if the Secretary of State
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locates a suitable family home away from llford @&d’s wife and children choose
to live in it with him, his right of access to hkildren will be unimpaired. Even if
that were not to happen, his appeal against thefitattbn does not determine his
right of access to his children. At most, it mayvé a partial indirect effect upon it.
That would be insufficient to engage Article 6(1)'he obligation to reside at a
particular address, imposed for reasons of natieealrity, is not obviously a civil
obligation, except in the sense that it is not isgmbby, or in consequence of, an order
of a court exercising criminal jurisdiction. Myaqgwisional view — | have not heard
full argument upon the question — is that it falghin the “hard core of public
authority prerogatives” identified ifrerrazzini v Italy (2002) 34 EHRR 1068 as
falling outside the scope of civil rights and olligns.

4, It is unnecessary for me to resolve these contsmleguestions, because, subject to
an argument advanced by Mr Hall for the SecretdState, Miss Rose’s third ground
is securely founded. The right to occupy landJudimg a home, is a classic civil
right. Proceedings which determine that right subject to Article 6(1)Gillow v
United Kingdom (1986) 11 EHRR 335 paragraph 68. | take thatetedo even in the
case of proceedings which determine that rightafdimited period. A fairly close
analogy is a decision to make a closure order usdetion 2 of the Anti Social
Behaviour Act 2003. Proceedings before the Maafis Court are civil
proceedingsMetropolitan Police Complaints Commissioner v Hooper [2005] EWHC
340 (Admin). The challenged modification is clgaritended to remove BM'’s right
to occupy either of his homes in llford for a sigrant period — at least until the
hearing of his section 3(10) appeal. Subject to Htl's point, which | discuss
below, | am satisfied that BM’s appeal against thetdification does involve the
determination of his civil right to occupy eitharlmth of his homes.

5. Mr Hall's point is that the closed material estabés that BM did and does not intend
to occupy either of his homes, so that his appgalnat the modification does not
determine a civil right of any real value to himAll that it decides in relation to that
right, is an interim measure which has the efféamnaintaining the status quo. It is
settled law that Article 6 does not apply to prategs relating to interim orders or
other provisional measures adopted prior to thegedings on the merits, because
such measures do not in general involve the detation of civil rights and
obligations:R(Wright) v Secretary of Sate for Health [2009] UKHL 3 per Baroness
Hale at paragraph 20. Only those interim measut@sh have such a clear and
decisive impact upon the exercise of a civil rigiiract the application of Article
6(1): paragraph 21. Accordingly, Mr Hall submitsat, if BM did not intend to
occupy either of his homes, the impact on his cigiht is theoretical. Accordingly,
Article 6(1) does not apply to the determinatiorhsf appeal against the modification
which affects that right.

6. Mr Hall does not shrink from the startling resuithis argument. BM will not be able
to give effective instructions about the decisidrihe Secretary of State to deprive
him of the civil right to occupy his homes becau®, reasons which are not
disclosed to him, this appeal does not determiaertght. Indeed, the opportunity to
avoid disclosure is the reason for advancing tigeraent. Mr Hall submits that the
decision, whether or not Article 6(1) is engagedoide made by applying common
law principles which do not incorporate the regoiemts of Article 6(1). The
argument is ingenious and has a tenuous logic tib #@annot, however, succeed.



Judgment Approved by the court for handing down. BM v SSHD

The starting point is that the modification doeas,ts face, deprive BM of a civil right

for a significant period. The value of that righthim and the justification, if any, for

interfering with it, can only be determined on thaterial put before the Court. That
is the same material which must be addressed weeididg whether or not Article

6(1) applies to the proceedings. If BM is entitkedbe told sufficient about the
Secretary of State’s case on the need for the matidn to be able to give effective
instructions about it, he will necessarily alsouieg to be told sufficient to enable him
to give instructions about the application of Ai6é(1) to the proceedings.

Further, on this particular issue, there can bdistinction between an appeal against
a modification of a control order under section1)(f) and the review of the need for
the same obligation under section 3(10). Both Ivewydhe same apparent interference
with the same civil right. Both will be for an wrtain, but finite, period (the time
until the review hearing or the expiry of the cohtorder, as originally made or
renewed). It cannot sensibly be argued that thedois an interim measure, whereas
the latter is not. If Mr Hall’'s argument is rightthe Secretary of State would be
entitled to withhold from BM the totality of the @unds upon which he relies to
deprive him, during the duration of the controlemdf the right to occupy his homes.
That is flatly inconsistent with the Secretary ¢ét8’'s concession (originally made in
Secretary of Sate for the Home Department v MB & AF [2007] UKHL 46 and
reiterated inSecretary of State for the Home Department v AF [2009] UKHL 28), in
relation to the review of control orders under ggc8(10), that Article 6(1) applies.

For the reasons given, | am satisfied that Artigle) applies to the appeal against this
modification.

The second issue: what, by way of disclosure, dotsle 6 require?

10.

The Secretary of State has provided an open stateimaesponse to the notice of
appeal. It does not set out the full open naticealrity case, which is not due to be
served until 8 July 2009. Mr Hall submits, and Miss Rose accefis present
purposes, that the concession made by counsdidaapellants idV & AU [2008]
EWHC 1895 (Admin) — that sub-section 10(3) doesreqtire or permit the Court to
guestion the grounds for suspecting that an indalithas been involved in terrorism-
related activity or that it is necessary, for thegmses connected with protecting the
public from a risk of terrorism, to make the cohwwoder — was correct and applies to
this appeal. | agree with both propositions. ®pen statement is directed only to the
issue which arises in this appeal: the necessittterwise of the relocation of BM to
Leicester. The statement refers to associatioh wiher Islamist extremists, but
focuses on the risk of absconding. It notes theufly Service's assessment that
prior to the move to Leicester, BM presented “amiment abscond risk” and would
present a lesser risk of absconding if relocatethéoe than if he remained in llford,;
and that he would be willing to abscond without Fasnily. The only specific
incident relied on is the possible tampering with &ntenna of his monitoring device
on 12" May 2009 which the monitoring company Serco aaphad been
accidentally knocked by a pack of cotton buds. Beeurity Service’s tentative
assessment was that BM may have been testing tisgiggy of the equipment and
the response time of the police or Security Serviddr Hall did not contend that that
specific incident, by itself, could justify relogan to Leicester.
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11.

12.

The necessity for relocation is, on the open camstified only by reference to the
Security Service’s assessment of the risk of aliiogn That assessment is not
supported in the open case by the grounds uponhwitiesvas made. On the
assumption that Article 6 required BM to be giveirffisient information about those
grounds to enable him to give effective instrucsi@pout them, | indicated in closed
session what the Secretary of State must disctoBa/tto fulfil that requirement. On
16" June 2009, he indicated that he was not preparetake any further disclosure.
| do not criticise his decision — indeed, | wouldvle been surprised if it had been
otherwise. The upshot is that if Article 6 doeguiee further disclosure of the
grounds upon which the assessment was made fa thdre a fair hearing of BM’s
appeal, its requirements have not been satisfiéds common ground that in that
event and by analogy with the procedure laid dowi€BR 76.29(7), the Secretary of
State could not rely on the closed grounds whigpsett the open assessment.

Mr Hall submits that a close examination of thesteang of the Appellate Committee
in Secretary of Sate for the Home Department v AF [2009] UKHL 28 demonstrates
that Article 6 does not require that any furthesctbsure be made to BM of the
grounds for relocation. The Appellate Committedyodetermined the extent of
disclosure required on a section 3(10) review bseabe submits, the total package
of restrictions and obligations imposed by a typazntrol order are so onerous that
the controlled person cannot be denied knowledglheiessence of the case against
him. Where, as here, only one aspect of that gpckain issue, a lesser standard of
disclosure is all that is required — and has bedfilléd on the facts. He relies
principally on the observation of Lord Phillips (i whose reasoning all other
members of the committee except Lord Carswell, &gly agreed) in paragraph 65:

“The Grand Chamber has now made clear that notedis@
cannot go so far as to deny a party knowledge ettsence of
the case against him, at least where he is at abk
consequences as severe as those normally impostd an
control order.”

Taken in isolation, this observation, just, leavesm for the argument advanced by
Mr Hall. But it must be read in the light of wHadrd Phillips said in paragraph 57:

“The requirements of a fair trial depend, to sorméeet, on

what is at stake in the trial. The Grand Chambas dealing
with applicants complaining of detention contraoy Article

5(1). The relevant standard of fairness requiretheir trials

was that appropriate to Article 5(4) proceedingghe Grand
Chamber considered, having regard to the lengththef
detention involved, that Article 5(4) imported th&me fair trial
rights as Article 6(1) in its criminal aspect — ga@agraph 217.
Mr Eadie submitted that a less stringent standdrthioness
was applicable in respect control orders, where rtevant
proceedings were subject to Article 6 in its cadlpect. As a
general submission there may some force in thieast where
the restrictions imposed by a control order fall &hnort of

detention. But | do not consider that the StrasfpoQourt

would draw any such distinction when dealing withe t
minimum of disclosure necessary for a fair trial.”
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13.

The less stringent standard to which Lord Philligierred was illustrated by him in
paragraph 66: it may be acceptable not to disdlussource of evidence founding the
grounds of suspicion of involvement in terrorisnated activities. Not so in a
criminal trial, when the evidence is determinati&ut, in paragraph 57, Lord Phillips
expressly rejected the proposition that the StragboCourt would draw any
distinction between Article 6 in its criminal aspeand in its civil aspect “when
dealing with the minimum of disclosure necessaryaféair trial”. Each required that
the controlled person must be given sufficient iinfation about the allegations
against him to enable him to give effective indtiars in relation to those allegations:
paragraph 59.

Given the nature of the right at issue in this appeBM’s right to occupy his homes
— | am satisfied that that minimum standard apgbes$. | have reached that decision
without reference to the expert reports and othedemce about the impact of
relocation on BM and his family. The issue is oofe principle and must be

determined as such. If the Secretary of State etpermitted to rely on the material
which supports the assessment of the Security & about the risk of absconding,
he would have to make the disclosure identifiedri®yin the closed session which,
for proper reasons, he has declined to make.

Decision

14.

15.

16.

17.

All that is left of the Secretary of State’s casdlie bare assessment of the Security
Service that BM posed an imminent risk of abscogdiefore relocation and that
relocation is necessary to minimize that risk. tmopen material, that assessment is
groundless. It follows that the Secretary of Ssatkecision to make the modification
must be treated as flawed.

On the basis of the closed material, | would haseidkd that the decision was not
flawed and would have upheld the modification, ntitstanding its significant and
highly adverse impact upon BM’s family, in partiaulipon his children.

As will be apparent from my reasoning, the taskolhhi have performed is not the
statutory task set out in sub-section 10(5)(a):

“...to determine whether the following decision ofeth
Secretary of State was flawed —

(a) in the case of an appeal against a modificatimdecision
that the modification is necessary...”.

What | have decided is that the open material it capable of supporting the
decision. That is not the test which Parliametended. Nor is it a satisfactory basis
upon which to determine the rationality and projorlity of a decision properly

made in the public interest by the Secretary oteStdt is, however, the inevitable
result of applying the principles clearly identdiby the Appellate Committee in AF

When the Secretary of State made the decisionldoate BM, her decision properly
took into account closed material. There was mmirement that she should found
her decision only on material the essence of wtiohld be disclosed in any
subsequent proceedings to be BM. The requirenmerdi$closure only arises when
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the decision is challenged by appeal or review.coddingly, it would not, in my
view, be right to quash the obligation introducedtbe modification. I, therefore,

exercise the power to give directions to the Sacyef State to revoke the
modification under sub-section 10(7)(c).



