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LORD JUSTICE PILL :

1.

These are appeals against decisions as to coste madHigh Court Judges in
immigration cases following consent orders. AKegilp against an order of Mitting J
dated 15 September 2010, TZ (Eritrea) against deraof Lloyd Jones J dated 23
September 2010, RO against a decision of Mittidgtéd 20 December 2010, Filmon
Bahta against an order of King J dated 21 Decer2®d&d and KD against an order of
Edwards-Stuart J dated 17 February 2011. Followonders whereby disputes
between the appellants and the Secretary of Statéhé Home Department (“the
Secretary of State”) were resolved without a cdetesourt hearing, each judge
declined to make an order for costs in the appesildavour.

The appeal raises a question of general applicagmen the bulk of cases, in the
immigration jurisdiction but applies across theigual review public law jurisdiction.
Public authorities do on occasions grant the redmight by the claimant, or other
substantial relief, at some stage in the procesdargl substantial costs may have
been incurred. For the appellants, Mr Wilson Q@nsitted that, in refusing costs to
the appellants, the judges have erred in law. d$ wubmitted that they have not
correctly applied the principles stated by Scotkd3aJ inR (Boxall) v Waltham
Forest LBC 21 December 2000 (2001) 4 CCL Rep 258 and, furtirein the
alternative, the test stated in that case shoulanbdified in the light of current
circumstances and the recommendation of Jacksofolldwing his Review of Civil
Litigation Costs: Final Report, dated December 20@% Jackson Report”). There
is also an issue as to whether the court has jatisd to hear these appeals.

The appellants were seeking, by judicial reviewhesi permission to work in the
United Kingdom, or indefinite leave to remain, tirant of which includes permission
to work. The applications were based on rightsig by Immigration Rule 360 and
article 11 of the Reception Directive. For prespaotposes there is no need to
consider the instruments in detail. After 12 merain applicant for asylum should be
allowed to work, the right in the United Kingdomtrincluding self-employment or
involvement in business.

In the course of proceedings, the appellants weartgd what they sought and their
applications were withdrawn by consent. Littlentron the differences of fact
between the cases and | will keep references tcnanmm. A cause of the delay in
granting the relief sought was that the Secrethi§tate was awaiting the outcome of
the decision of the Supreme CourZ@ and Others v Secretary of State for the Home
Department [2010] UKSC36; [2010] 1 W.L.R. 1948. The issuetiat case was
whether the right to work was available to repeasubsequent asylum seekers, as
distinct from primary asylum seekers. The SecyetdrState contended that it was
not. Four of the appellants were repeat asylumkessg KD was a primary asylum
seeker and not subject to tE® issue. Reversing High Court decisions, this court
found against the Secretary of StateZ{d and Others v Secretary of Sate for the
Home Department [2009] EWCA Civ 442; [2009] 1 W.L.R. 2477 on 20 M2909.
On 28 July 2010, the decision of the Court of Appeas upheld in the Supreme
Court.

Indefinite leave to remain was granted to AK by 8exretary of State on 15 March
2010, to TZ on 10 March 2010, to RO on 16 Augusit®@nd to Bahta on 23
December 2009, following permission to work grargedrtly before. All four fresh



applications for asylum were made in 2007 so thatélief was granted in each case
substantially later than the period of 12 monthatemplated in the Directive and

well after the Court of Appeal decision on 20 M®02. KD was granted permission

to work on 6 September 2010.

The judges differed in their views as to the datetach the claim for costs should be
assessed, between the date of commencement okedinege (RO and TZ), the date
the claim was withdrawn (Bahta), any date befoeeShpreme Court judgment Z©
(AK), and the date on which it was decided to adjolenjudicial review claim for an
oral hearing (KD). The appellants submitted tlhne torrect date was the date on
which the decision as to costs was made. In sgeggrmission to work, the
appellants relied on paragraph 360 of the ImmigratRules and article 11 of the
Reception Directive.

In refusing the appellants’ applications for cost® judges either referred to, or
plainly had in mind, the decision of Scott Baken Boxall. Scott Baker J stated, at
paragraph 22:

“Having considered the authorities, the principlekeduced to
be applicable are as follows:

(i) the court has power to make a costs order witien
substantive proceedings have been resolved witharal but
the parties have not agreed about costs.

(ii) it will ordinarily be irrelevant that the Claiant is legally
aided;

(ii) the overriding objective is to do justice leten the parties
without incurring unnecessary court time and couosatly
additional cost;

(iv) at each end of the spectrum there will be sagbkere it is
obvious which side would have won had the substansisues
been fought to a conclusion. In between, the posiwill, in

differing degrees, be less clear. How far the cawuitt be

prepared to look into the previously unresolved ssative
issues will depend on the circumstances of thaqudait case,
not least the amount of costs at stake and theuobraf the
parties.

(v) in the absence of a good reason to make arer otider the
fall back is to make no order as to costs.

(vi) the court should take care to ensure that desd not
discourage parties from settling judicial reviewogaedings for
example by a local authority making a concessioanaearly
stage.”



Those principles have been approved in subseqasascincluding in this court. The
expression “plain and obvious” does not appeah&Boxall guidelines but has since
been used when applying principles (iv) and (v).

8. In AK, Mitting J stated:

“Until the Supreme Court handed down its judgmenZ® on
28 July 2010, this was not a ‘plain and obviousetasThe
grant of indefinite leave to remain on 15/03/10 maid
academic.”

9. In TZ, Lloyd Jones J stated:

“I do not consider that the outcome of the procegsliwhen
commenced was plain and obvious. The proceediagane
academic because of the grant of ILR. That detigias taken
independently of the grounds of challenge.”

10. In RO, Mitting J stated:

“The Claimant’'s grounds of claim were vindicated the
unanimous judgment of the Supreme CourZ®d Somalia v
SSHD (2010) UKSC 36; but at the stage at which thechaias
brought, it was not ‘plain and obvious’ that it wdsucceed. It
was issued at a time when the Defendant's appeaheo
Supreme Court was pending. Different Judges gitimthe
Administrative Court made different decisions upon
applications for permission and interim relief im#ar cases.
My own practice was to stay permission applicatiang refuse
interim relief, pending the decision of the SupreGurt. The
Defendant did not defy the order of lan Dove QC, tha
papers, to grant the Claimant permission to wd@ke applied,

in accordance with paragraph 2 of the order, tohdigge it on
48 hours written notice. Her application was netedmined
before judgment was given by the Supreme CouiOn The
reality is that the Claimant gained nothing by thpsoceedings
which he would not have gained by awaiting upont tha
decision.”

11. In Bahta, King J stated:

“| start from the premise that where as here, thieswntive
proceedings have been resolved without a trial,otfegriding

objective in any order as to costs is to do jusheeveen the
parties, with the court always remembering to takee to
ensure that it does not discourage parties fromhirggejudicial

review proceedings.

Notwithstanding the authority of the existing CoaftAppeal
decision inZO at the material time, | am not persuaded that this
is a plain and obvious case in which the claim wadliclal



12.

Review would have bound to have succeeded at the tihe
claim was withdrawn by consent on thé"1ef July 2010 or at
the earlier time when the principal claim for rélisecame
academic by virtue of the grant of ILR on thé"lahd 2% of

December 2009.

There is nothing to suggest that the decision &mtglLR was
influenced by the judicial review claim or the granfi interim
relief by Ouseley J on thé"®f December 2009. | accept that
that was a decision taken outside the grounds allesige on
the application for Judicial Review and was oneclthivas an
awaited one to settle the claimant’s immigratioatis and
which in the event was determined exceptionallysiolgt the
Immigration Rules.

This was a case in which at the time of settlenmthietdecision
of the Supreme Court iBO had not yet been delivered. Had it
not become academic, its outcome would have betenndieed
by that decision. The defendant should not be Isthfor
making a sensible decision on settlement, by viduthe fact
that in the event the Supreme Court upheld the tColir
Appeal, any more than the claimant should have peealised
in costs, in the event the Supreme Court had ridedhe
contrary. | also accept that in any event thentdent would not
necessarily have been entitled to an automatia gfaPTW.

The fall back position on costs is the appropraate here.”

In KD, Edwards-Stuart J stated:

“1. In the light of the guidance iBoxall and subsequent
cases, | have to consider whether this is a caaiich it
is obvious which side would have won had the
substantive issues being fought to conclusion.

2. Whilst | have considerable sympathy with the Claitisa
position, given the position under the EC reception
directive, | note that Mr Rabinder Singh QC was not
prepared to give permission when the matter wasréef
him on 12 August 2010. If he thought that this \eadear
and obvious case, he would have given permission.
Accordingly, | consider that it would not be apptiape to
make any order in respect of the costs of thigrclaefore
that date.

3. Any costs incurred thereafter will have been verydest.
Accordingly, | consider that the only course opento
make no order for costs.”



13.  We were referred to similar cases, in which theesendecisions in writing the other
way. | refer to three of them. BBE (CO Ref: 53/2010) Blake J, on 25 August 2010,
stated:

“Once the CA had decided that the EU Reception diire
applied to second asylum claims, and there wasppbcation
to suspend the effect of that decision it was inoem on the
defendant to apply the law as it was declared teves if only
on a contingent basis pending any further appeal.

This was therefore a plain case when the law shioalg been
applied and not deferred and the reasonable cofts o
challenging a plainly unlawful decision should tiewaed.

The subsequent grant of ILR and the dismissal efabpeal to
the Supreme Court are irrelevant, but costs aréddto 25
January in the light of the change of approachgged on that
date.”

14. On 12 October 2010, iIRS (C0O/5300/2010), Sales J stated:

“The claimant properly advanced his claim beformgeencing
proceedings. The defendant refused to grant himigsion to
work and so it was necessary to commence proceedingt is
plain and obvious that on the authority of the GadrAppeal
the claimant would have won the judicial reviewt.islfair that
the defendant should pay the claimant’s reasoraises.”

15. On 10 May 2010, His Honour Judge Anthony Thorntdd, Qitting as a High Court
Judge inYS(C0O/14385/2009), stated in the course of his remgor awarding costs:

“The claimant was justified in bringing judicial view
proceedings since he has a long outstanding clainhahad
not been determined and in consequence he wantedrko he
needed permission to work, the decision of the ColufAppeal
had held that someone in his position was entittedeceive
permission to work pending the determination of his
substantive asylum claim but the defendant hadyraosited him
permission despite it being requested and had rodiged a
decision but only a statement that the decisionldvowt be
considered at the present time.”

Jurisdiction

16. Having set the scene, | consider the jurisdictiosslie. There were slight variations
between the paragraphs in the consent orders gpecifiow the decision on costs
was to be made but they were in similar form. &hf, it was stated:

“Liability as to costs shall be determined by agedon the
basis of the filed written submissions only.”



17.

18.

19.

20.

On behalf of the respondent, Mr Swift QC submittieat the effect of the order is to
make the decision of the judge on the papers fitdout the possibility of further
recourse to the court, or to this court. He rebadhe decision of this court R(RS
(S Lanka)) v Secretary of Sate [2011] EWCA Civ 114. In construing a similar
order, Maurice Kay LJ, with whom Thomas LJ agrestdted; at paragraph 8:

“the parties are putting their trust in the judge that case a
single Lord Justice] to produce a binding decisasnto where
the costs should fall.”

What was sought in that case (paragraph 9) wasarearing, with more than one
judge, under CPR r.52.16(6). Mr Swift submittedattiihe present situation is
indistinguishable.

Mr Wilson QC, for the appellants, noted the abserfcine expression “and shall be
final” from the order. He relied on section 16tloé Senior Courts Act 1981, which in
terms confers jurisdiction on this court “to heardadetermine appeals from any
judgment or order of the High Court”. Mendes v London Borough of Southwark
[2009] EWCA Civ 594, the order was for “costs to dhecided by a single [High
Court] judge on the basis of written submissionSedley LJ, with whom Moore-
Bick LJ agreed, stated, at paragraph 14:

“There is of course no judgment of the High Count the

merits but there is a valid order for costs. In that situation
section 16 of the 1981 Act appears to me to gieedlearest
possible jurisdiction for this court to entertam @ppeal against
the order if such an appeal is arguable . . .”

In R (Jones) v Nottingham City Council [2009] EWHC 271 (Admin), where a further
hearing in the High Court was sought, following ecidion on the papers, Collins J
stated, at paragraph 10:

“The appropriate route if there is dissatisfactioith such an
order is an appeal to the Court of Appeal. Itaisfinal order’
and any appeal lies to the Court of Appeal.”

The present point was not argued in that case.

In my judgment, High Court orders in the presemtrfalo not exclude the right of
appeal to this court. Plain words would be regluirea consent order if the parties
intended to exclude the right of appeal to thisrcguanted in section 16 of the 1981
Act. The words used in these orders do not hagedfiect. The court ilRS was
considering the different question of the rightitooral hearing before the same court
and did not have the present situation in mindis €hurt has jurisdiction.

The law

21.

The general rule, stated in CPR r.44.3(2) is:

“The unsuccessful party will be ordered to pay ¢bsts of the
successful party.”



22.

23.

24,

25.

The court may make a different order (CPR r.43(B{2)and must “have regard to all
the circumstances” (CPR r.44.3(4)). By virtue d&?RCr.44.3(5) the conduct of the
parties includes:

“(@) Conduct before, as well as during, the procegg] and in
particular the extent to which the parties followtxad
Practice Direction (Pre-Action Conduct) or any velet
Pre-Action Protocol.” [*PAP”]

In the reasons given for the decisions appealedefevence is made to compliance
with the Protocol by the appellants and non-conmgkaby the respondent.

The application of théBoxall principle was considered in this court f(On the
application of Scott) v London Borough of Hackney [2009] EWCA Civ 217 where the
claimant challenged by judicial review the adequaty care plan adopted by the
Borough. The care plan was reviewed and the aggic withdrawn. Mr Kenneth
Parker QC, sitting as a High Court Judge, maderderas to costs.

In a judgment dismissing the appeal, with which @ieancellor and Richards LJ
agreed, Hallett LJ stated, at paragraph 44:

“It should not be forgotten that applications ofstlkind are
usually dealt with on paper and in relatively sHorm. It will
rarely be proportionate to enter into an overlyadetl forensic
analysis of the issues and the evidence and assessinwhich
party would have won or lost on which issue. Thecudtion is
a broad one, and it is exercised in broad fashion.”

Hallett LJ analysed the conduct of the partieshiat tcase. She acknowledged, at
paragraph 41:

“Plainly, the compliance with or breach of the jaion
protocol must be a relevant factor to be taken attwount.”

Reasons for dismissing the appeal were stated-adyzgoh 51:

“For my part, the furthest | would be prepared toajong the
path urged upon us . . . would be to urge all jgdigebear in
mind that, when an application for costs is madegasonable
and proportionate attempt must be made to andhgssituation
and determine whether an order for costs is apateprl
emphasise a reasonable and proportionate attergting in
mind the pressures on the Administrative Court, arebther
hard pressed institution. A judge must not be teahptioo
readily to adopt the fall back position of no order costs.
Having said that, in my view there is no reason tatever to
suppose that that is what is happening in the Adnative
Court generally or that Mr Kenneth Parker fell intoat
temptation on this occasion. On the contrary, seel it, he has
considered the issues carefully and come to a medso
decision. He exercised his discretion in properhitas,



acknowledging his task was to produce, if he coaldgir (or
just) outcome. Thus, when he resorted to the &klposition,
he only did so having conducted the appropriatectse which
was well within the permitted generous ambit of his
discretion.”

26. Concern had been expressed, reflecting paragrapdf B2xall, about the levels of
pay in publicly funded work. | will return to thisubject. Hallett LJ stated, at
paragraph 50:

“It is not for this court to interfere and set asid perfectly
proper order because the rates of pay of publichdéd work
are said to be too low. | understand the expressaderns. It
would be a sad day if society lost the servicedawfyers
prepared to act in publicly funded cases for thetwalnerable
in society. It would also, | note, be a sad dahafd pressed
local authorities found themselves unable to cae the
vulnerable and needy in their areas, in the way teuld
wish, because they have wasted too many precigosiees on
unmeritorious claims.”

27.  In Mendes Sedley LJ, with whom Moore-Bick LJ agreed, revdrdee decision of the
judge and found that the claimants should recoverr tcosts of the judicial review
proceedings. The court took as the relevant pfititme the moment the application
for costs came before the judge for decision. Wthercase came before the judge, it
was plain that the claimant would have won andré&heas no sufficient reason in the
documents before [the judge] to resort to the defaasition of no order as to costs”.
That conclusion was reached notwithstanding thdiditnot involve “any criticism of
the local authority’s lawyers” (paragraphs 24 abjl 2

28. A further factor is the problem identified by Lokbpe inRe appeals by Governing
Body of JFS[2009] 1 WLR 2353. Lord Hope stated:

“24. As has already been noted, Ms Rose declinexbék an
order that each side should be liable for its owsts in any
event on the ground that to do so would be wrongrinciple.
As Scott Baker J observed iBoxall] para 12, the failure of a
legally aided litigant to obtain a costs order agtianother
party may have serious consequences. This is becamong
other things, the level of remuneration for the yave is
different between a legal aid and an inter partggrdination
of costs. This disadvantage is all the greatex oase such as
this. It is a high costs case, for which lawyespresenting
publicly funded parties are required to enter anhtogsts case
plan with the Legal Services Commission. It isanmon
feature of these plans that they limit the numidenaurs to an
artificially low level and the rates at which sdiocs and
counsel are paid to rates that are markedly lotem those that
are usual in the public sector. Mr Reddin hasdaidid that, as
they are defending a win, E’s solicitors would betexpected
to be paid at risk rates. Nevertheless the ratemiuneration



that is likely to be agreed for this appeal will tensiderably
lower than that which would be reasonable if cogtse to be
determined inter partes.

25. It is one thing for solicitors who do a subs&ramount of
publicly funded work, and who have to fund the sabsal
overheads that sustaining a legal practice involtesake the
risk of being paid at lower rates if a publicly tied case turns
out to be unsuccessful. It is quite another fentio be unable
to recover remuneration at inter partes rates enebent that
their case is successful. If that were to becoheepractice,
their businesses would very soon become financially
unsustainable. The system of public funding wdwddgravely
disadvantaged in its turn, as it depends upon theirey a pool
of reputable solicitors who are willing to undekeahis work.
In [Boxall] Scott Baker J said that the fact that the claimants
were legally aided was immaterial when deciding twhany,
costs order to make between the parties in a caseewthey
were successful and he declined to order that sgehshould
bear its own costs. It is, of course, true thgally aided
litigants should not be treated differently fronogle who are
not. But the consequences for solicitors who dbliply
funded work are a factor which must be taken imwoant. A
court should be very slow to impose an order tlzatheside
must be liable for its own costs in a high costsecavhere
either or both sides are publicly funded. Had sanhorder
been asked for in this case we would have refuseaake it.”

Submissions

29.

30.

31.

32.

Mr Wilson submitted that following the Jackson Reibere needs to be a change of
landscape and of culturéBoxall was decided before the implications of the CPR and
of PAPs had emerged. The judicial review prot@aook effect in March 2002, that is
after Boxall. Those submissions were developed by Miss Ligy€n for the Public
Law Project (“PLP”), the intervener.

Miss Lieven supported the appellants’ approachht® lackson Report. To avoid
further litigation about costs, this court shoulglegclear guidance as to the proper
approach in circumstances such as the presensubinatted.

Miss Lieven submitted that, in cases where rel@e$ been granted, it was for the
defendant to rebut the inference of defeat. Whdthere had been compliance with
the PAP was the appropriate starting point for answmteration of costs in
circumstances such as the presenBoxall principle (v) should be amended
accordingly. A defendant, in present circumstanonesds to show a good reason for
failing to comply, if he is not to pay costs. Argyawho has complied with the PAP
and obtained the result sought in the judicial @evshould not be seriously out of
pocket by reason of the absence of an order fds cosis favour.

The problem is exacerbated, Miss Lieven submittey,the very considerable
difference between the level of publicly fundedtspstill paid at 1994 rates, and



33.

34.

35.

36.

37.

38.

costs inter partes. The order that there shalhderder as to costs has a chilling
effect on the ability of lawyers to act, both farhticly funded and privately paying
litigants. This, it was submitted, has significanhstitutional implications.

Miss Lieven referred to paragraph 3.1 of the PAPRjddicial review, which is dated
October 2006. Having urged parties to considereséonm of alternative dispute
resolution procedure, it is stated:

“The Courts take the view that litigation shouldaé&ast resort,
and that claims should not be issued prematurelgnwh
settlement is still being actively explored. Restare warned
that if the protocol is not followed (including ghparagraph)
then the Court must have regard to such conductnwhe
determining costs.”

It is also correctly noted that a claim for judliaiaview “must be filed promptly and
in any event not later than three months aftergirminds to make the claim first
arose”. A potential claimant cannot dally.

Paragraph 13 of the PAP provides:

“Defendants should normally respond within 14 dagsg the
standard format at Annex B. Failure to do so baltaken into
account by the court and sanctions may be imposkdsithere
are good reasons.”

At paragraph 14, the PAP makes provision for aestjfor a reasonable extension of
the 14 day period. Reasons for such a requeskeqrered. The Secretary of State
has failed completely to comply with the Protocolthese cases. No requests for
extension were made. It was suggested that theypeas to sit back and wait upon a
decision of the court granting permission to thelieant. Defendants must not be
left with the impression that, provided they core®eafore the final hearing, they will
not be ordered to pay costs.

Mr Douglas, in his statement on behalf of the resiemt, is guilty of special pleading,
it was submitted, in referring to problems arisiiigm the volume of work and

funding. There can be no special rule for a govemt department. The Protocol
imposes on both parties an obligation to be reddenarhe claims were meritorious
and reliance is not placed by the appellants ortispeonsideration for publicly

funded parties.

By way of analogy, Miss Lieven referred to CPR r6§8) which deals with
discontinuance and provides that, unless the aoders otherwise, a claimant who
discontinues is liable for the defendant’s costtheodate of the discontinuance. The
claimant bears the burden of justifying a departiioen the presumption (in re
Walker Wingsail Systems Plc [2005] EWCA Civ 247, [2006] 1 WLR 294 arRR v
Liverpool City Council ex parte Newman (1992) 5 Admin LR 669). This situation,
submitted Miss Lieven, is the mirror image of tipp@ach in the Jackson Report.

For the respondent, Mr Swift submitted that theree compelling reason to replace
the Boxall principles. They fit with the CPR, which are citedthe judgment. The



39.

40.

4].

42.

PAP concept is clearly recognised in the judgmeatggraph 14). Scott Baker J
adopted the statement of Simon Brown Exparte Newman that “it would seldom
be the case that on discontinuance this court wibudk it necessary or appropriate to
investigate in depth the substantive merits of wiat by then become an academic
challenge. That ordinarily would be a gross misofkéhe court’'s time and further
burden its already over-full list”. Simon Brownalso stated, however, that, as a
general rule, discontinuance can often be equaittddsfeat or an acknowledgement
of defeat.

Mr Swift does not suggest that the issue of compkawith the PAP in public law
cases falls outside tHgoxall principles, a possible, but in my judgment unjies,
reading of the last two sentences of paragraphf #albett LJ’s judgment. The court
need not go outside the principles stateficitt, it was submitted by Mr Swift.

Reference was made to the breadth of the discretigailable to judges in
circumstances such as the present, as expresséRinisr LJ in Coyne v DRC
Distribution Ltd [2008] EWCA Civ 488, [2008] BCC 612, at paragrd&th A wide
range of options is available. In exceptional saséere costs are very considerable,
Rimer LJ stated that it may be “proportionate tecl oral evidence on such factual
issues as would enable [the court] to resolve tistsdssues.”

Mr Swift referred to the judicial review seminarldthéoy Jackson LJ in July 2009
while preparing his Report.Boxall was discussed buscott was apparently not
mentioned. Jackson LJ did not of course receivéhatseminar the structured
submissions addressed to this court. Jackson fedred, at paragraph 3.21 of his
Final Report, to the representations of PLP at#mainar:

“PLP points out thaBoxall was decided before the protocol
came into effect. PLP states that research shdves t
approximately 60% of judicial review cases are naeitled
following the letter of claim. Nevertheless somgharities
wait to see whether proceedings will in fact beuésk and
whether permission will be granted before settling.
Furthermore, many judicial review claims settleddaling the
grant of interim relief, such as interim accommautator an
order for community care assessment. Yet the teffeBoxall

is that claimants seldom recover costs in thesescasPLP
propose that, if C has followed the protocol butd not, there
should be a presumption that D should pay C’'s codihkis
would encourage reasonable litigation behaviouthenpart of
defendants. Also it would transfer the costs barohe many
cases from the legal aid fund to the defendant ceilis.
Similar arguments are advanced by the firms of ncdat
solicitors mentioned above.”

In his Final Report Jackson LJ recommended, atgpapas 4.12 and 4.13:

“The Boxall approach made eminently good sense at the time
that case was decided. However, now that therans
extremely sensible protocol in place for judicieview claims,



43.

44,

45,

46.

47.

| consider theBoxall approach needs modification, essentially
for the reasons which have been urged upon meglBtiase 2.

... in any judicial review case where the claitrfaas complied
with the protocol, if the defendant settles thenalafter (rather
than before) issue by conceding any material path® relief
sought, then the normal order should be that tfendant pays
the claimant’s costs. A rule along these lines @t prevent
the court from making a different order in thossesawhere
particular circumstances warranted a differentsoster.”

In its response to the Jackson Report in March 201l Ministry of Justice did not
refer to the recommendation at 4.13.

Mr Swift submitted that a judge’s general discretishould be maintained.
Compliance with the PAP should not be the decisme,even the pre-eminent
consideration, in deciding on a costs order. T@ild be to take the wrong starting
point. CPR r.44.3 requires all considerationseéddken into account. For example,
non-compliance with the PAP would not be relevdntt iwas obvious that the
defendant would have succeeded in the action. taro with a presumption based on
compliance or non-compliance with a PAP would betive away from principle.

Mr Philip Douglas, Director in the Appeals and Rems Directorate of United
Kingdom Border Agency (“UKBA”) referred in his sehent to the financial
resources available to UKBA, and to the numberlaifes to be considered, most of
which were found to be without merit. In the alzsenf a response on the merits at
the PAP stage, the Secretary of State will, of seuescape without having incurred
any significant costs in cases where permissiculisequently refused.

Mr Swift submitted that the court should take irccount the reason for and the
consequences of the failure to comply with PAPso riiove the decision as to
reasonableness back to the PAP stage would beldoate the problem and not
confront it. Mr Douglas invited the court to maiimt theBoxall guidance. The court
should have regard to the particular concerns oBAK UKBA would, for example,
wish to be able to argue that no order for cosepropriate where it settles a claim
for “purely pragmatic reasons”, despite having agyuable or even strong defence.

In written submissions on behalf of the Bar Coundit Clayton QC and Ms Jackson
submitted that the court should adopt Jackson tgt®mmendation at paragraph
4.13. Compliance with the PAP is a “highly pertindactor” in favour of the
presumption recommended by Jackson LJ. If thef@ciss on the extent to which the
parties have complied with their protocol obligagp claimants will need to
demonstrate that they have identified the issuetispute with sufficient clarity and
defendants will need to demonstrate that they ladressed the issues in dispute
and, when requested, provided a fuller explandbontheir decision and disclose any
relevant documentation. This will have the effeictveaker cases not proceeding and
stronger cases being settled.

Mr Wilson accepted that the clarity of a letter a&im requires scrutiny. In his
written submissions, Mr Swift made suggestionscalsaw letters of claim should be
framed in order to facilitate the Secretary of Statresponse, with emphasis on



48.

49.

50.

51.

52.

compliance with Annex A to the PAP. No criticissimade of the adequacy of the
letters of claim in these cases. As to defenddmésPAP provides, at paragraph 13:

“Defendants should normally respond within 14 dagsg the
standard format at Annex B. Failure to do so baltaken into
account by the court and sanctions may be imposkdsithere
are good reasons.”

In relation to Lord Hope’s judgment S Mr Swift submitted that it was given in a

different context. Moreover, the principle statgdthe end of paragraph 25 is of
restricted application. None of the individual eagonsidered in this appeal are high
costs cases.

In JFS the challenge was to a decision of the Legal iSesvCommission not to

continue to provide funding for a litigant who hbden successful in the Court of
Appeal and the unsuccessful parties had been gra@enission to appeal. It was
held that in all the circumstances a decision ttuse public funding was so

unreasonable as to be unlawful. Lord Hope werntbaonsider, in paragraphs 24 and
25, the suggestion that a solution would be to otttk each side be liable for its own
costs in any event. | comment now that, whiledbetext is different, | regard Lord

Hope’s statement that “the consequences for smigcivho do publicly funded work

are a factor which must be taken into account” ngended to be of general

application.

It was submitted for the appellants and interegtties that the long term impact of
the ability of the public to obtain appropriate advand representation in judicial
review proceedings will be imperilled unless Bmxall principles are amended. The
long term impact of those principles is to undemntine financial viability of lawyers
who now undertake public law work. Reference waslento research which shows
that a significant number of cases settle aftempsion is granted.

That may restrict access to legal advice to sudegaee that it breaches the right of
access to the courts. It was submitted that whetimant has complied with the

PAP and the defendant settles the claim aftererdtian before, issue of proceedings
by conceding a material part of the relief sougfit, normal order should be that the
defendant pays the claimant’s costs.

It was submitted, for the Secretary of State, thagach of the decisions challenged,
the judge’s decision was made within the boundshef broad discretion in costs
available to the judge and should not be disturbBde submissions on behalf of the
Secretary of State on individual cases were shiogt,main concern being as to the
principles involved. It was submitted:

(i) The grant of ILR was wholly unrelated to theucge of
the judicial review proceedings.

(i) In support of the submission that the resudtswot “plain
and obvious”, Mr Swift relied on the High Court daon
in the Secretary of State’s favour 20 and on the grant
of leave to appeal by the Supreme Court. It was no



“plain and obvious” that the Supreme Court would
dismiss the appeal.

(i) In some of the cases, compromises were reagm®r to
the decision of the Supreme Court.

(iv) It was also submitted that because, undeclarti1(2) of
the Directive, the Secretary of State retainedsardtion
“to decide conditions for granting access to theola
market”, it was entirely possible that the appaamould
be refused permission to work in the United Kingdom

Comment

53. | comment on each of those submissions. As tat(as unsubstantiated. In any
event, the appellants were entitled to the religineed and had to commence
proceedings to obtain it. As to (ii), | do not eptthat the respondent was entitled to
deny relief until the Supreme Court had ruled. Tuoart of Appeal had ruled that
applicants in the position of the appellants (affarn KD who as a primary asylum
seeker was entitled to relief either way), werdtleck to relief on the basis of the
decision of the Court of Appeal. That was the laMess and until a higher court, or
Parliament, ruled otherwise. In the absence ¢tdyaen the Court of Appeal decision,
the respondent could not require the appellantwaid for relief until the Supreme
Court had ruled. It was suggested in one casethieaappellant “gained nothing by
these proceedings which he would not have gaineaayting upon” the decision of
the Supreme Court. What he stood to gain wasigh to work at an earlier date.

54.  As to (iii), there was in some cases a changeaitfby the Secretary of State before
the Supreme Court had given judgment. That wasirabile but in the absence of
submissions that the appellants proceeded ratherdéttled when they had obtained
relief, it does not affect the outcome in costs.

55. Asto (iv), no attempt has been made to substaniigd submission.

56. 1 do not accept the suggestion made in some afi¢besions appealed that ILR might
have been given for reasons unconnected #@h There is no evidence to support
that submission. | accept there may be cases wiedied is granted for reasons
unconnected with the grounds of relief relied on bam not prepared to treat the
present cases as such. In the case of Bahtaxdonpde, a stay in the judicial review
proceedings was sought “in relation to the outdtapdpplications for permission to
work until the issue was decided by the SupremetCou

Timin

57.  Mr Swift submitted that the decision should be blase the situation at the date of
commencement of proceedings. The question washeheat the time of issue,
proceedings should have been commenced.

58. In my judgment, it is the date at which the applaafor costs is determined that is
the relevant date for assessment. However, adenasion of what order should be
made requires consideration of the whole sequehesenmts and the conduct of the



parties throughout. That includes the conducthef parties after the defendant has
told the claimant that relief is being offered amidat the relief is.

Conclusions

59.

60.

61.

62.

63.

What is not acceptable is a state of mind in whiahissues are not addressed by a
defendant once an adequately formulated lettetamincis received by the defendant.
In the absence of an adequate response, a claismantitled to proceed to institute
proceedings. If the claimant then obtains theefedbught, or substantially similar
relief, the claimant can expect to be awarded cag#snst the defendant. Inherent in
that approach, is the need for a defendant toviollee Practice Direction (Pre-Action
Conduct) or any relevant Pre-Action Protocol, apeas of the conduct of the parties
specifically identified in CPR r.44.3(5). The pealure is not inflexible; an extension
of time may be sought, if supported by reasons.

Notwithstanding the heavy workload of UKBA, and tlenstraints upon its
resources, there can be no special rule for govembrdepartments in this respect.
Orders for costs, legitimately made, will of couestd to the financial burden on the
Agency. That cannot be a reason for depriving roffeties, including publicly
funded parties, of costs to which they are entiti#dmay be, and it is not of course
for the court to direct departmental procedureat tesources applied at an earlier
stage will conserve resources overall and in thg term.

In the case of publicly funded parties, it is hajaod reason to decline to make an
order for costs against a defendant that thosegbtir the publicly funded claimant
will obtain some remuneration even if no order fmwsts is made against the
defendant. Moreover, a culture in which an oréiet there be no order as to costs in
a case involving a public body as defendant, becausosts order would only transfer
funds from one public body to another is in my jondont no longer acceptable.

Equally, it is not an acceptable reason to makeoraer for costs in favour of a
claimant, and neither the appellants nor the isteckparties have suggested it is, that
publicly funded lawyers are, or are claimed to leadequately remunerated.
Whether to make an order for costs depends on tkdatsamof the particular
application. However, both the warningSeott against too ready resort to making no
order as to costs, and the indication by Lord HopdFS cited at paragraph 28, in
relation to publicly funded parties, demonstraie mtleed for analysis of the particular
circumstances.

| have serious misgivings about UKBA's claim to &loosts when a claim is settled
for “purely pragmatic reasons”. My reservations arcreased by the claim, on the
facts of the present cases, that the right to wak granted for pragmatic reasons. |
am unimpressed by suggestions made in the preases ¢hat permission to work
was granted for reasons other than that the lawinex) permission to work to be
granted. There may be cases in which relief mayitaated for reasons entirely
unconnected with the claim made. Given the SegretaState’s duty to act fairly as
between applicants, and the duty to apply rules disdretions fairly, a clearly
expressed reason would be required in such cagesexpression “purely pragmatic”
covers a multitude of possibilities. A clear exja#on is required, and can expect to
be analysed, so that the expression is not useddewice for avoiding an order for
costs that ought to be made.
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In addition to those general statements, what némdee underlined is the starting
point in the CPR that a successful claimant istledtito his costs and the now
recognised importance of complying with Pre-Acti®rotocols. These are intended
to prevent litigation and facilitate and encouragarties to settle proceedings,
including judicial review proceedings, if at allgmble. That should be the stage at
which the concessions contemplatedBwxall principle (vi) are normally made. It
would be a distortion of the procedure for awardiogts if a defendant who has not
complied with a Pre-Action Protocol can invoRexall principle (vi) in his favour
when making a concession which should have beerermaadn earlier stage. If
concessions are due, public authorities shouldemiire the incentive contemplated
by principle (vi) to make them.

When relief is granted, the defendant bears thddwuof justifying a departure from
the general rule that the unsuccessful party walldodered to pay the costs of the
successful party and that the burden is likelya@theavy one if the claimant has, and
the defendant has not, complied with the Pre-AcRootocol. | regard that approach
as consistent with the recommendation in paragdap® of the Jackson Report.

| do not accede to the request to tack on wordbeddoxall guidelines to meet the
appellants’ submissions. Such a formula would ycdéine danger of being used
mechanistically when what is required is an analysfi the circumstances of the
particular case, applying the principles now statéthese include the warning in
Scott that a judge should not be tempted too readibdiapt a fall back position.

The circumstances of each case do require anafysjgstice is to be avoided. Such
analysis will not normally be difficult if the pas have stated their cases
competently and clearly and if the statement af@ea required when a consent order
granting relief is submitted to the court genuinahd accurately reflects the reason
for the termination of proceedings.

| accept that the principle of proportionality, ateé workload of the courts, require
that limits are placed on the degree of analysighvis appropriate but judges should
not too readily be deterred. If they find obsaoyribr obfuscatory conduct by the
parties, that can be reflected in the order maflavillingness to investigate is likely

to promote clarity in future cases.

Where relief is granted by consent, CPR r.54.1&ides a procedure whereby the
court may decide the claim for judicial review vatit a hearing. That procedure
should be followed wherever possible. It requitesfiling of a document signed by
all the parties “setting out the terms of the pisgabagreed order together with a short
statement of the matters relied on as justifyirg phoposed agreed order and copies
of any authorities or statutory provisions relied (CPR PD 54A, para.17.1).

In the present cases, the licence granted by tthgepito the Secretary of State to
await a judgment of the Supreme Court and stillihamsts was unjustified. The
decision paid no regard to the rule that what tharCof Appeal says is the law, is the
law, unless and until overruled by a superior caurby Parliament. The Court of
Appeal found that appellants such as these weitteento work and there was no
justification for withholding that right from themProceedings were instituted and
pursued because the right was withheld. Onceigiiw was granted by the Secretary
of State, as was required, the claims were withdraithin a reasonable time and it
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has not been argued otherwise in the cases béiisredurt. | see no justification for
resorting to the fall back position statedBoxall in these cases. As | have said, | am
unimpressed by the suggestion that the right tokwess granted for some reason
other than that the law required it.

| would allow these appeals and order costs agaiesiSecretary of State in each
case.

LORD JUSTICE SULLIVAN :

72.

| agree.

MR JUSTICE HEDLEY :

73.

74.

75.

76.

| agree that these appeals should be allowed frdhsons given by Pill LJ in his
judgment with which | am in full agreement. | puese to make three observations of
my own from the perspective of one with wide exgece of litigation generally but
as a stranger in the world of judicial review.

The first concerns our jurisdiction to hear thigp@gl. It is clear to me that the
provision in the consent order for the determimatb costs by a judge on the basis of
written submissions was a sensible and conveniestepural tool but that is just
what it was. It did not have the effect of depryiany party of a substantive right (in
this case to seek permission to appeal); to dovibatd require clear, express words
to that effect of which they were none here. In mgw this Court clearly had
jurisdiction to entertain these appeals.

Secondly | am satisfied that the general approthat,the merits of a case insofar as
they are relevant to costs fall to be assessed wheeimssue of costs is determined,
should apply in judicial review as elsewhere. Qirse the history of the case and the
litigation conduct of the parties throughout may bghly relevant or even
determinative to the exercise of the judicial d#sicn as to costs but merits should be
assessed as at the date of determination of costs.

Thirdly it is clear to me thaBoxall is a well-established guide in the area of judlicia
review but like all guides it must be applied baihthe particular facts of the instant
case and it must take account of procedural dewsdops like PAPs. Compliance

with PAP, whilst not determinative in itself, mustw be a highly relevant factor in

the exercise of the judicial discretion as to costs



