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Lord Justice Maurice Kay :

1.

Following the decision of the House of Lords $ecretary of State for the Home
Department v AF(N0.3R009] UKHL 28, the Secretary of State elected toomake
further disclosure to a number of persons subgaontrol orders but to revoke the
orders then in force. However, there remained pgndroceedings in the
Administrative Court pursuant to section 3(10) loé tPrevention of Terrorism Act
2005 (the 2005 Act) in relation to the orders. Tlases raised the questions: Were
the control orders to be quashed with effect from dates upon which they had been
made? Or should their revocation only operategeosvely? InAN [2009] EWHC
1966 Admin, Mitting J concluded that only prospeetievocation was required but in
AE and AF[2010] EWHC 42 Admin Silber J ordered that theevsdbe quasheab
initio. AN now appeals in the first case and the Secretargtate appeals in the
second case. The point is not merely acadenAd is the subject of criminal
proceedings for breach of his control order. Iwire to be quasheab initio, the
prosecution would fall at the first hurdl&E and AF do not face criminal proceedings
but they wish to claim damages in respect of theogeof about 3% years for which
they were subject to their control orders priordgwocation.

The principal statutory provisions

2.

By section 1(2) of the 2005 Act, the power to makeontrol order against an
individual is exercisable:

“(a) except in the case of an order imposing oltiloge that
are incompatible with the individual's right to dliy
under Article 5 of the Human Rights Convention, by
the Secretary of State; and

(b) in the case of an order imposing obligatioret #re in
or include derogating obligations, by the courttba
application of the Secretary of State.”

To date, the Secretary of State has not made grlicaiion, in these or other cases,
to the court pursuant to section 1(2)(b) but hasgkbto proceed by way of non-
derogating control orders under section 1(2)(a).

Section 2 provides:

“(1) The Secretary of State may make a control rorde
against an individual if he —

(@) has reasonable grounds for suspecting that the
individual is or has been involved in terrorism-
related activity; and

(b) considers that it is necessary, for purposes
connected with protecting members of the public
from a risk of terrorism, to make a control order
imposing obligations on that individual.



3) A control order made by the Secretary of State
called a non-derogating control order.”

Section 2(4) provides that a non-derogating cordrdér has effect for a period of 12
months, but there is power given to the SecretaBtate by section 2(6) to renew it.

Section 3 is headed “Supervision by court of makaignon-derogating control
orders”. It provides:

“(1) The Secretary of State must not make a noogimg
control order against an individual except where —

(@) having decided that there are grounds to make
such an order against that individual, he has
applied to the court for permission to make that
order and has been granted that permission;

(b) the order contains a statement by the Secrefary
State that, in his opinion, the urgency of the case
requires the order to be made without such
permission; or

(c) [not material]

(2) Where the Secretary of State makes an apmicddir
permission to make a non-derogating control order
against an individual, the application must set theat
order for which he seeks permission and —

(@) the function of the court is to consider whethe
the Secretary of State’s decision that there are
grounds to make that order is obviously flawed;

(b) the court may give that permission unless it
determines that the decision is obviously flawed;
and

(c) if it gives permission, the court must give
directions for a hearing in relation to the order a
soon as reasonably practicable after it is made.”

If the Secretary of State makes an urgent orddrowit permission pursuant to section
3(1)(b), he has an obligation under section 3(3efer the order immediately to the
court, which has the function of considering whetktige order was “obviously
flawed”. If the court decides that it was obviguBawed, then by section 3(6)(a), “it
must quash the order” or any condition in it thaswobviously flawed. In the
absence of an obvious flaw “it must confirm the esrénd give directions for a
hearing in relation to the confirmed order” (sect&(6)(c)).

Other material provisions of section 3 are as fedip



“(10) On a hearing in pursuance of directions under
subsection (2)(c) or (6)(b) or (c), the functiontbé
court is to determine whether any of the following
decisions of the Secretary of State was flawed —

(@) his decision that the requirements of section
2(1)(a) and (b) were satisfied for the making of
the order; and

(b) his decisions on the imposition of each of the
obligations imposed by the order.

(11) In determining —

(@) what constitutes a flawed decision for the
purposes of subsection (2), (6) or (8), or

(b) the matters mentioned in subsection (10),

the court must apply the principles applicable am a
application for judicial review.

(12) If the court determines ... that a decision bé t
Secretary of State was flawed, its only powers-are

(@) power to quash the order;

(b) power to quash one or more obligations imposed
by the order; and

(c) power to give directions to the Secretary @t&t
for the revocation of the order or for the
modification of the obligations it imposes.

(13) In every other case the court must decide that
control order is to continue in force.”

9. Section 9(1) creates the criminal offence of corgrgion, without reasonable cause,
of an obligation imposed by a control order. Theh&lule contains provisions
governing control order proceedings, as does Parbf7/the CPR. Although we
received submissions about them, | do not findeitassary to set them out. They
contain the procedural detail which gave rise todlificulties resolved byAF(No.3)

AN: the judgment of Mitting J

10.  Mitting J rejected the primary submissions on biebBAN that the control order was
a nullity. He said (at paragraph 5):

“If I had been persuaded that the order was atgulliagree
that it would have to be quashed, like the ordeiclvithe
Secretary of State had no power to mak8egretary of State v
JJ [2007] UKHL 45 ... Article 6 applies to ‘control oed



11.

proceedings’: see Lord Bingham’s summary of the&acy of
State’s concession iMB at paragraph 15. Whether or not the
procedure used has involved significant injustiae the
controlled person must be determined by lookinthatprocess
as a whole: paragraph 35. The making of the obgethe
Secretary of State is part of that process. Big the Court
which determines, when granting or withholding pesion to
make the order under section 3(2), whether thesaetiof the
Secretary of State is obviously flawed. The olilgya to
disclose or gist to the controlled person the essef the case
only arises at the stage when the Secretary oé'Stdecisions
are reviewed under section 3(10). Subject to tnification
made below, when the Secretary of State decideppty for
permission to make the order and makes it, he isninibited
from relying on closed material which, in due cajyree may
elect to withdraw rather than to disclose or gistrther, when
the Secretary of State decided to make the ordewas
reasonable to suppose that she would be permibtedly on
the closed material without gisting or disclosihgbiecause of
her reasonable understanding of what the law was, o later
decisions of the House of Lords] ... On the princigtat a
decision of a properly constituted Court on an essithin its
jurisdiction is binding unless and until set asidghe
submission on behalf c&AN] is untenable. | am satisfied that
both elements of the proceedings at the inceptigdheocontrol
order (Collins J's permission, and the Ministeracidion, to
make the order) were lawful and that neither wasubity.
Taken together, that stage of the proceedings t¢abeoso
described. It follows that | am not required bygliaary judicial
review principles to quash the order.”

Mitting J accepted that he had a discretion whetbhequash the order or to give
directions for it to be revoked. However, on tlasib that it had been “properly made
and renewed on the basis of material which theeagr of State and Collins J were
entitled to take into account” it was not a nullityt had become an order “which
cannot now be sustained” as a result of a propasid@ made on or shortly before 15
July 2009 “in the light of the law as it has nowebedeclared to be by the House of
Lords”. Accordingly, by reference to his discretionder section 3(12), he gave
directions that an order “lawful at inception, lwihich can no longer be sustained”
should be revoked.

AE and AF: the judgment of Silber J

12.

Silber J, having repeatedly emphasised that hebia to the contrary conclusion on

the basis of much fuller and more detailed subminssiexplained that he had done so
for a number of reasons. His primary view was tmathad no discretion but was

bound to quashb initio. His reasoning can be summarised as follows:

(2) he construed the speeches of Baroness Halé.anad
Bingham in Secretary of State for the Home



13.

Department v MB and AH2008] 1 AC 440 as
requiring that result;

(2) he considered that the approach of Lord Hopigh(w
whom Lord Scott agreed) iAF(No.3) was to like

effect;

3) a “particularly important” reason was the “lamark
decision on natural justice” &idge v Baldwir{1964]
AC 40;

4) anything less than quashiag initio would make the

controlees’ Article 6 rights, as explained Af-(No.3)
ineffectively secured; and

(5) “if the Secretary of State had at any time wigirthe
life of any of the control orders been obliged to
comply with the disclosure obligations in accordanc
with what was eventually decided AF(No.3) by
disclosing to the controlees the essence of the cas
against them, he would have refused as he actdlly
after the House of Lords had reached its decision”.
(Paragraph 79).

Silber J went on to hold that, if he were wrong w@hihe absence of discretion, he
would have quashed the ordats initio as an exercise of discretion for substantially
the same reasons. He also rejected an alternatibenission on behalf of the
Secretary of State that any quashing order shaotld@ab initio but should only run
from a later date in the judicial proceedings.

The authorities

14.

15.

16.

Until now, none of the control order cases in tloei€ of Appeal, the House of Lords,
or the Supreme Court has called for a definitivenguon the issue that lies at the
heart of this appeal. However, there have be@avaelobiter dicta

In Secretary of State for the Home Department J2007] UKHL 45, [2008] 1 AC
385, the Secretary of State had purported to makenaderogating control order but
the obligations imposed by it were found to amotnt&n unlawful deprivation of
liberty under Article 5. It was submitted on bdhafl the Secretary of State that the
appropriate course was to quash only the offendioligations and not the whole
order. The argument was (at page 393c):

“The quashing of the whole order under section gé)Zhould
be reserved for cases where it was clear that rudnthe
obligations could be justified, or where the Seamgtof State
failed to establish the factual basis of his eviduneof terrorist-
related activity or qualifying risk.”

In rejecting the submission, Lord Bingham saido@agraph 27):



17.

18.

19.

20.

21.

“An administrative order made without power to makis, on

well known principles, a nullity ... It is true thabecause
public law remedies are generally discretionarg, ¢burt may
in special circumstances decline to quash an ordespite
finding it to be a nullity ... But no such circumstas exist
here, and it would be contrary to principle to dezlto quash
an order, made without power to make it, which takwfully

deprived a person of his liberty.”

Baroness Hale, concurring, said that the judge “hadchoice but to quash these
orders” (paragraph 64). Lord Brown spoke to like& (paragraph 109) as did Lord
Carswell on this issue (at paragraph 85). In tiesgnt case, the submission on behalf
of the Secretary of State is that is distinguishable because there the Secretary of
State had purported to make an order which could lnewve been made by the court
as a derogating control order.

In MB and AF[2007] UKHL 46, [2008] 1 AC 440, Article 5 and Agle 6 issues were
raised. The Secretary of State advanced the sabmission in the same language
that was rejected idJ (the decisions were handed down on the same day)a
passage heavily relied upon by the controlees erpthsent appeal, Baroness Hale
said (at paragraph 72):

“Where the court does not give the Secretary ofteSta
permission to withhold closed material, she hat@oe. She
may decide that, after all, it can safely be disetb... But she
may decide that it must still be withheld. Sherzarthen be
required to serve it. But if the court considdrattthe material
might be of assistance to the controlled persorelation to a
matter under consideration, it may direct that thatter be
withdrawn from consideration by the court. In atiier case,
it may direct that the Secretary of State canniyt upon the
material. If the Secretary of State cannot relgruf, and it is
indeed crucial to the decision, then the decisidhbe flawed
and the order will have to be quashed.”

This passage was adopted by Silber AM(at paragraph 29). The submission on
behalf of the Secretary of State now is that thesgge is not applicable outside the
context of Article 5, that it stands alone and thélber J gave it undue emphasis.

In AF(No.3) Lord Hope said (at paragraph 82):

“The difficulties that less than full disclosurevgs rise to must
be counterbalanced in such a way that the contkpéeson has
the possibility effectively to challenge the alléagas made
against him. If that cannot be done, the judgetraxsrcise the
power that he is given by section 3(12) ... and qumsh
control order.”

It does not seem that the quashing/revocation iksdebeen the subject of detailed
submissions. The House of Lords remitted the ctsdébe High Court for further
consideration.AN andAE were two of the cases.



Discussion

22.

23.

24,

The rival submissions on this appeal have rangedrd wide. | find it appropriate to
consider the more significant of them in the foliogvorder.

(1) The statutory role of the Secretary of State

Whereas a derogating control order under secticandonly be made by the court on
application by the Secretary of State, a non-denog@ontrol order can only be made
or renewed by the Secretary of State: section Z8)and (6). He must seek and
obtain the permission of the court to make the Qreiéher in advance of, or, in a case
of urgency, immediately after, he makes the ordection 3(1) and (3). The function
of the court is to consider whether, in a normalegdahe decision of the Secretary of
State that there are grounds to make the ordextigidusly flawed”: section 3(2). In
an urgent case, the function of the court is tosm®r whether the decision of the
Secretary of State to make the order was “obviotlalyed”: section 3(3)(b). In a
normal case, when the court gives permission, gtrgive directions for a hearing in
relation to the order as soon as is reasonabltipadde: section 3(2)(a). In an urgent
case, if the court does not quash the order asgbebviously flawed, it must
“confirm” the order and give directions for a heariin relation to the “confirmed
order”: section 3(b)(c). All this emphasises thaino stage does the court make a
non-derogating control order. Moreover, when tgaeds to a substantive hearing
pursuant to directions given under section 3(2)¢c{b)(a), its only powers are those
set out in section 3(10). At that stage, the iesthether the order is “flawed” rather
than “obviously flawed”. Although judicial revieprinciples apply at both stages, the
intensity of the review increases by reason of ldter omission of the adverb
“obviously”. Ultimately, unless the court exer@sene of the powers specified in
section 3(12), it must decide that the order i€datinue: section 3(13). Thus, the
role of the court throughout in relation to nonatgating control orders is one of
“supervision” — the word used in the heading totisac3. It does not and cannot
make such an order, whether upon application aratise.

(2) An administrative act

The corollary of this analysis is that the makirfigaanon-derogating control order is
an administrative act of the Secretary of Stategialbne for which, in a normal case,
he requires the permission of the court, which willy be denied in the case of an
obvious flaw. One of the submissions made on bhelizhe Secretary of State, which
found favour with Mitting J, is that a non-derogati control order so closely
resembles a court order that, as with a court gntdeetains its validity unless and
until it is set aside by a court of competent gigton. Reliance is placed on
authorities concerning injunction&fafton Isaacs v Emery Roberts{@®85] 1 AC
97) and anti-social behaviour ordemBirector of Public Prosecutions v T2006]
EWHC 728 (Admin), [2007] 1 WLR 209). In my judgniethese are false analogies.
The statute has vested the power to make a nomalang control order exclusively
in the hands of the Secretary of State and, incjpie, if an order is in truth legally
flawed, it attracts the usual consequence of dlieflawed administrative act, even if
the legal flaw was not observed when the order firsisconsidered by a court. The
usual consequence is quashady initio: Ridge v Baldwin1964] AC 40, per Lord
Reid at page 80. That this reasoning should afplyontrol orders is supported by
section 12 of the 2005 Act which entitles a persdr has been convicted of a



25.

26.

27.

criminal offence of breach of a control order whih later quashed to appeal
successfully against his conviction to the CourtAppeal Criminal Division which
must allow his appeal: section 12(3). The fact thes applies also to court-ordered
derogating control orders does not weaken the point

(3) The reasonableness and good faith of the Segret State

At all material times befor&F(No.3) the Secretary of State, in common with and in
reliance upon decisions of the domestic courtsiebetl that the non-derogating
control orders which he had been permitted to makehe court were valid and
lawful. In AN, Mitting J considered this to be relevant to tbsue of whether, after
AF(No.3) the control order should be quasladnitio. He said (at paragraph 3):

.. when the Secretary of State decided to makeotider it
was reasonable to suppose that she would be pedndtrely
on the closed material without gisting or disclgsin’

He observed that the hearinghdB and AFin the House of Lords did not begin until
the following day and the decision was not handedrduntil some months later.

Whilst one inevitably sympathises with the pligHt any litigant caught up in a

maelstrom of judicial development of the law, theci®tary of State can claim no
special dispensation. The fact is that, althouglwvhs acting in good faith and in the
interests of public protection, he was doing sdhenbasis of an interference with the
human rights of the controlled persons. He carsebtup his, or the courts’, prior
misapprehension of the extent of his legal oblgyeti as a form of defence.
Moreover, there is a fallacy at the heart of hasmlto do so.

(4) The fallacy

In order to advance a submission that a contraérowehs valid when made but only
succumbed to legal difficulty at a later date, ®ecretary of State would have to
establish that, in relation to the point for whioh is asserting legality, he can satisfy
the court as to the reasonable grounds for hisigospof terrorism-related activity
and the need for public protection. However, hgld@nly do that by relying on the
material that he is unwilling to disclose or gish other words, he would need to
resort_nowto closed material in a manner not countenancedf{{No.3) Whilst |
accept Mitting J’'s suggestion that, in court, treci®tary of State does not have to
rely on all the material that led him to his vieloat terrorism-related activity and
public protection, he does have to rely (with copstial disclosure obligations) on
sufficient of it to satisfy the court that his dgon to make a control order was not
and is not flawed. In these cases, he has chasteto o so. | shall assume he has
reasonable grounds for exercising that choice. @¥aw its consequence is that he
has disabled himself from satisfying this appellagart that, throughout, he has been
able to satisfy section 2(1). In essence, we afiagbinvited to assume that, but
without access to the relevant material. We aiegoasked to find that he acted
reasonably when, in truth, that is something wenoaitest against the material relied
upon by the Secretary of State.
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29.

30.

(5) Section 3(12)(c)

In the case oAN, Mitting J, having declined to quash the contnalew, directed that
it be revoked pursuant to section 3(12)(c). Heeptsd the submission of the
Secretary of State that a direction for revocatone of a range of remedies made
available in this situation by section 3(12) andttiis a matter for the judge whether
to quash under section 3(12)(a) or to direct rettosaunder section 3(12)(c). The
case for the Secretary of State is that, if thisewst so, section 3(12)(c) would be
emasculated. | do not agree. Section 3(12)(of garticular importance in relation
to a control order that was valid and sustainalilerwmade but which is no longer so
because of a change of circumstance&Y v Secretary of State for the Home
Department[2009] EWHC 902 (Admin) is an illustration. Howay in essentially
unchanged circumstances or where no change isedstite structure of the statute
tends to assume that a flawed order is \ahdinitio. Thus, where the Secretary of
State purports to make an urgent order withoutrgrésmission under section 3(1)(b)
and the court proceeds to find it obviously flawmdsuant to section 3(6), it must
guash it by reference to section 3(6)(a) — thereigption of revocation. In the case
of a derogating control order, there is a powethatfull hearing to revoke the order
but that is in the context of the court bringingeard to its own order, not an order of
the Secretary of State. A judge cannot normallgpsguan order of a judge of
coordinate jurisdiction. Even so, the court isegiva discretion, upon revocation, to
direct that the Act have effect “as if the ordedHeeen quashed”. Also, section 12
(see paragraph 24, above) is again of relevance.

(6) Time

A point sought to be taken by the Secretary ofeStathat, accepting that the control
orders cannot now be sanctioned, it does not folloat they were flawed from the
outset. There was no obligation to disclose angtlait all to the controlees until after
they were served with the orders. Until then theas nocontestatiorto which they
were parties. Thenter partesdispute only arose on service. Article 6 did hité
until then at the earliest. Consequently, the rdeere not voidab initio. On the
contrary, they were lawful at their inception.

| do not accept this submission. Although Artilemay not bite at a stage of
administrative determination, it is axiomatic thahen the Secretary of State decides
that there are grounds for making a non-derogatogtrol order (which, by
definition, imposes restrictions on a person’srife he knows that he will have to
justify it so as to obtain the permission of theitainder section 3(2) and, in due
course, and subject to more intense scrutiny hatasing under section 3(10). Mitting
J had this in mind i\N when he said (at paragraph 6):

“If, following the clarification of the law inAF(No0.3) when
applying for permission, the Secretary of Statended not to
disclose or gist the material, it may be an abuse court’s
process to make the application. What the SegretbhState
would have done would have been to apply for pesioisto
make a control order which he had no intention eskeng to
sustain at the section 3(10) review. In thoseucistances, it
may well be right to quash the order.”
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32.

That he did not do so iAN was because of the view he took about the reatanmess
of the Secretary of State’s erroneous understandintpe law at the time. | have
explained in paragraph 26, above why | disagreé Wiin about that. Moreover, |
cannot escape the conclusion that it is unlawfultie Secretary of State to begin to
move towards the making of a control order if, rdey to justify it, he would need to
rely on material which he is not willing to discéot the extent required ByF(No.3)
regardless of his understanding of the law at itme.t If | were wrong about that it
would mean that the Secretary of State could ldwfulhce significant restrictions on
a person’s liberty without that person ever beibtge &0 discover the basis for the
Secretary of State’s decision. It would be beysaditiny or challenge. This would
run counter to the unappealed decision of the Gufukppeal inSecretary of State for
the Home Department v MR007] QB 415 that the task of the court is toedetine
whether the decision to make the control order fleaged at the time it was made and
thereafter (see paragraphs 40-46). For thesemsakeeject the submission that the
orders only became flawed from the time of, orha approach to, the section 3(10)
hearings. That legal conclusion is accompaniethencases oAF andAE, by Silber
J's factual finding (at paragraph 79) that

“the Secretary of State would not have made arthetcontrol
orders against any of the controlees if he had empgeed the
nature and extent of the disclosure of closed emidewhich
was required bAF(No.3).”

| consider such a finding to be inevitable in dltltese cases. Indeed it was conceded
on behalf of the Secretary of State at the hearfripese appeals that the Secretary of
State would not have sought the permission of thetd¢o make the orders if he or his
predecessor had realised that the law was=gllo.3)has now declared it to be.

Conclusion

33.

It must be plain from what | have said that, in jaggment, the appropriate remedy in
all these cases is one of quashaly initio as held by Silber J and not simply
revocation as determined Mitting J. | have notnfbut necessary to revisit all the
issues canvassed by Silber J. Some of them diteatire in the submissions in this
court. Moreover, the conclusion | have reachedbased substantially on a
construction of the statute and on general priesipl | agree with the submission
made on behalf of the controlees that, if the agppate remedy were merely

revocation, there is a risk that a breach of Cotiwarrights would go substantially

unremedied. This is best illustrated by the situain AN, who still faces prosecution

and potential imprisonment for breach of his cdnbraler prior to revocation. | say

nothing about the prospective damages claims ofral@es because they are not
before us and it is said on behalf of the Secretdr$tate that they raise difficult

issues at common law and under the Human Rights Acexpressly reject the

suggestion that this case is conceptually diffefemrin, and materially less serious
than, an Article 5 case involving a deprivationliberty. It seems to me that any
difference is simply one of degree. Rv Governor of Brockhill Prison, ex parte
Evans(No.2) [2001] 2 AC 19, in the context of an errongainderstanding of the

release date of a prisoner which was based oreegutiicial decisions, Lord Steyn

said (at page 28H-29A):



“In Eshugbayi Eleko v Officer Administering the Govezntn
of Nigeria[1931] AC 662, a habeas corpus case, Lord Atkin
observed, at p.670, that ‘no member of the exeeutian
interfere with the liberty or property of a Britistubject except
on the condition that he can support the legalftyie action
before a court of justice’. Recently, with the epgl of the
other members of the House, | cited Lord Atkin'selvations

in theElekocaseBoddington v British Transport Polid&999]

2 AC 143, 173F. It represents the traditional camntaw
view.”

34. | consider that the same principle applies here iandot to be confined to full
deprivation of liberty cases.

35. For all these reasons, | would allow the appealdfand would quash his control
orderab initio and | would dismiss the appeal of the SecretaState inAF andAE.

Lord Justice Rix:
36. | agree.
Lord Justice Stanley Burnton:

37. lalso agree.



