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Lord Justice Moore-Bick :
Background

1. This is an appeal against the order of Mr. Nichétases Q.C., sitting as a Deputy
Judge of the Queen’s Bench Division, whereby hmidised the appellant’s claim for
judicial review of the Secretary of State’s deansio include, and subsequently retain,
Jamaica among the states designated in section 84{de Nationality, Immigration
and Asylum Act 2002 as generally not presenting seryous risk of persecution to
those entitled to reside within them. By the samdeonthe Deputy Judge dismissed
the appellant’s claim for damages for false imprisent in respect of the period
during which he was detained pending the determainaif his claim for asylum.

2. The appellant, JB, is a national of Jamaica. Heredtthe United Kingdom on"7
May 2010 on a visitor's visa. On 4ctober 2010, having overstayed his leave to
remain, he claimed asylum. About a week later, @ Qctober 2010, the appellant
was detained pursuant to the respondent’s polidetdining applicants whose claims
are considered to be suitable for fast track detextion or whose claims are not such
as to suspend the right to remove them pendingahppleis policy, to which it will be
necessary to refer in more detail at a later stagaown as the DFT (Detention Fast
Track)/ DNSA (Detention Non-Suspensive Appeals)igyollt is published in the
form of a document entitle®FT & DNSA — Intake Selection (AIU Instruction)
Broadly speaking, the purpose of the document geseribe the circumstances under
which the Secretary of State may exercise her ptovdetain those whose claims are
capable of being determined quickly so that thay lsa removed promptly if they
fail.

3. The appellant claimed asylum on the grounds thaisheomosexual and that in
Jamaica homosexuals, together with bisexual amksdgender people (sometimes
referred to as the LGBT community) are subjectedlltreatment amounting to
persecution. He was screened offf Ottober 2010 and allowed to go home but was
told to return on 20 October 2010. When he did so he was detained antsa the
DFT/DNSA policy. On 18 November 2010 the appellant’s claim for asylum was
rejected and he lodged an appeal to the Immigradiwh Asylum Chamber of the
First-tier Tribunal. The appeal was originally mut the fast track, but at a hearing on
24" November 2010 the tribunal removed it from the fasck and as a result the
appellant was released from detention. In a detipimmulgated on 1bFebruary
2011 his appeal was allowed and his claim for asylpheld.

4, In November 2010, while he was still in detentitre appellant started proceedings
for judicial review seeking to have the respondedgcision to include Jamaica in the
list of states set out in section 94(4) of the Aetlared unlawful. He also claimed
damages for false imprisonment on the grounds higatlaim for asylum was not
capable of being determined quickly in accordanié wihe DFT/DNSA policy and
because in any event the policy had not been psoppplied in his case.

The statutory provisions

5. Section 94 of the Nationality, Immigration and Asyl Act 2002 makes special
provision for appeals against the refusal of claifmis asylum and humanitarian
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protection which are regarded as clearly unfoun@edar as is relevant to this case it
provides as follows:

“94 Appeal from within United Kingdom: unfounded
human rights or asylum claim

(1) This section applies to an appeal under sec82(l)
where the appellant has made an asylum claim or a
human rights claim or both.

(1A) A person may not bring an appeal against amigration
decision of a kind specified in section 82(2)(cl) ¢r (e)
in reliance on section 92(2) if the Secretary oat&t
certifies that the claim or claims mentioned insadiion
(1) above is or are clearly unfounded.

(2) A person may not bring an appeal to which #astion
applies in reliance on section 92(4)(a) if the Sty of
State certifies that the claim or claims mentionad
subsection (1) is or are clearly unfounded. . . .

(3) If the Secretary of State is satisfied that asylum
claimant or human rights claimant is entitled tside in a
State listed in subsection (4) he shall certify th@m
under subsection (2) unless satisfied that it isatearly
unfounded.

(4) Those States are—

(n) Jamaica

(5) The Secretary of State may by order add a Stateart of
a State, to the list in subsection (4) if satistieat—

(a) there is in general in that State or part mepgs risk
of persecution of persons entitled to reside int tha
State or part, and

(b) removal to that State or part of persons eutitto
reside there will not in general contravene thetéthi
Kingdom’s obligations under the Human Rights
Convention.

”

6. Jamaica was added to the list of designated stateggulation 4 of the Asylum
(Designated States) Order 2003. Its inclusion at tist was reviewed and confirmed
in April 2007.
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10.

The effect of section 94 is that a person suchhasappellant who seeks to appeal
against the refusal of his claim for asylum hasright to remain in the United
Kingdom pending the determination of his appeathé Secretary of State has
certified that his claim is clearly unfounded. hietclaim has been made by a person
who is entitled to live in a state listed in senti®4(4), the Secretary of State is
obliged to certify that the claim is clearly unfaed unless she is satisfied that it is
not.

The basis upon which states are included in se®dga) is made clear by subsection
(5), namely, (a) that there is in general in thatesno serious risk of persecution of
persons entitled to reside there and (b) that reintovthat state of persons entitled to
reside there will not in general contravene thetéthiKingdom'’s obligations under
the Human Rights Convention. The two most importamases for present purposes
are “in general in that state” and “no serious ggkersecution” in subsection (5)(a).

Can Jamaica be considered to meet the statutonyireapents?

Mr. Knafler Q.C. for the appellant submitted thamaica cannot properly be
considered to meet the requirements of section)@j)(Secause it is a deeply
homophobic society, in which LGBT people generaltg ostracised and ill-treated
because of their sexuality. Homosexuals and thbeaght to be homosexual are
routinely reviled and physically attacked by mensbefrthe public and can expect no
protection from the authorities. Indeed, some mambgthe authorities are not above
contributing to the persecution themselves. All thas accepted by the respondent as
being the case. However, Mr. Barnes submitted anbledalf that LGBT people
together represent a small minority of the popafat- no more than between 5% and
10% — and that viewed as a whole it can properlgdid that there ig1 generalin
Jamaicano serious risk of persecutiar persons entitled to reside there.

In R (Javed) v Secretary of State for the Home Demartf2001] EWCA Civ 789,
[2002] Q.B. 129 the court considered the effedthef Asylum (Designated Countries
of Destination and Designated Safe Third Countriésjler 1996, a precursor of
section 94, which designated Pakistan as a coumtrgspect of which there was in
general no serious risk of persecution. The applgcapplied for judicial review of
the Secretary of State’s decision to include Pakigt the list of designated countries
on the ground that, having regard to evidence aoinog its treatment of women and
Ahmadis, Pakistan was not a country in respect luthvit could be said that there
was in general no serious risk of persecution. dwet held that, in the light of the
evidence available to the Secretary of State tlwsh@n in Pakistan were in general at
serious risk of persecution and of the evidencatire to the treatment of Ahmadis,
his inclusion of Pakistan in the Order was unlawfwrd Phillips of Worth Matravers
M.R., giving the judgment of the court, said:

“56. Although rational judgment or evaluation weasled for
from the Secretary of State, what had to be evatbafas
the existence of a state of affairs. Whether tlaitte sof
affairs pertained was a question of fact. If heobaded
that Pakistan was a country in which there waseinegal
no serious risk of persecution, the Secretary afeSthen
had to consider a further question which was esdbnt
one of policy: should he designate Pakistan?
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12.

13.

57. . . . Whether there wags general a serious risk of
persecution was a question which might give riseato
genuine difference of opinion on the part of twtomal
observers of the same evidence. A judicial reviéwhe
Secretary of State’s conclusion needed to haverdega
that considerable margin of appreciation. There was
question here of conducting a rigorous examinatiat
required the Secretary of State to justify his d¢osion. If
the applicants were to succeed in showing that the
designation of Pakistan was illegal, they had to
demonstrate that the evidence clearly establisiad t
there was a serious risk of persecution in Pakistah
that this was a state of affairs that was a gerieadlire in
that country. For a risk to be serious it would dde
affect a significant number of the populace.”

As can be seen from that passage, the court resemjtinat the Secretary of State is
entitled to a considerable margin of appreciationemw deciding whether on the
evidence there is in generalseriousisk of persecution in the country in question.
Moreover, the court clearly thought that for thevébe a serious risk of persecution a
significant proportion of the population would hate be affected. Since women
alone represented half the population of Pakisthat criterion was clearly met.
However, as Elias L.J. pointed outih(MD (Gambia)) v Secretary of State for the
Home Departmen{2011] EWCA Civ 121, paragraph [22], persecutiomsinbe
systematic before it can properly be described &general feature” of the country
concerned, which in turn requires that it affectignificant number of people. In my
view both factors have an important part to playd@termining whether the test in
section 94(5)(a) is satisfied.

R (MD (Gambia)) v Secretary of State for the Homepdtmentconcerned an
attempt to challenge by judicial review the destgmaof Gambia by the Secretary of
State for the purposes of section 94(4) of the Abkere was evidence of widespread
human rights abuses in the form of detention beythad time permitted in law,
politically motivated arrests, the use of tortugethe security forces against people in
custody, prison overcrowding combined with insawgiteonditions, the lack of an
independent judiciary, the criminalising of homasax conduct and arbitrary
abduction. Nonetheless, Elias L.J., with whom Wandl Tomlinson L.JJ. agreed,
held that the Secretary of State was entitled toclkemle that the human rights
infringements were not so systematic or generaloasompel the conclusion that
Gambia could not as a matter of law properly béunhed among the list of designated
countries.

In support of his argument Mr. Knafler drew oureation to section 6 of the
Interpretation Act 1978, which provides that in i#gtion, unless the contrary
intention appears, words in the plural includeghmgyular. On that basis he submitted
that the word “persons” in section 94(5)(a) shooédread as meaning “any person”
and that the subsection should be understood esirgf to states in which, generally
speaking, no one who is entitled to reside theia i@ny serious risk of persecution;
or, to put it another way, that the question is thbeany particular person or category
of persons is in general at serious risk of perssecuMr. Knafler accepted that
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isolated or sporadic incidents of persecution dopnevent a state from being listed in
section 94(4), but he submitted that systematisgqmertion, even of a small minority,
does. Accordingly, he submitted that the requirgneésubsection (5)(a) is not met in
the case of Jamaica, because homosexuals genewdity,represent a significant
minority of the population, are systematically mensted.

The judge considered that Mr Knafler's argumeneatied attention away from the
general situation in the designated country to tfgiarticular persons, irrespective of
the proportion of the population that was affectu] was to that extent inconsistent
with the decision of this court idaved He considered that the question to be decided
was whether, faced with evidence that between 5&61886 of the population was
affected, the Secretary of State could rationadigighate Jamaica as “safe” because
there was in general no serious risk of persecutfdhose entitled to reside there. He
held that the numbers affected were not so largertb reasonable person could fail
to find that the risk of persecution affected swchsignificant proportion of the
population as to be “serious” within the meaning®eétion 94(5)(a) and that the claim
therefore failed.

In addition to the arguments made to the judge Khafler sought to rely in support
of the appeal on statements made by Ministersenctiurse of debates on the 1996
Asylum and Immigration Bill, clause 1(2) of whichtioduced for the first time by
way of amendment to paragraph 5 of Schedule 2 ¢oAtsylum and Immigration
Appeals Act 1993 the expression “in general nooseririsk of persecution”. He
submitted that section 94(5)(a) of the 2002 Act aarbiguous and that in accordance
with the principles enunciated iRepper v Hart[1993] A.C. 593 and subsequent
authorities the uncertainty surrounding its proipéerpretation could be resolved by
reference to statements made during the debatakeoearlier legislation and on
subsequent statutory instruments designating vastates as safe for the purposes of
that legislation. We declined to receive that emnmke however, primarily because we
did not think that the language of section 94(5)ak ambiguous, but also because
none of the statements on which he sought to rely mvade in the course of debates
on the 2002 Act and in most cases they did notléixtiie necessary degree of clarity.

At the heart of the present dispute lies the conmgerpretation of section 94(5)(a).
That subsection has to be read in the contextaticse94 as a whole and with proper
regard to the legislative purpose of that sectwhjch is to draw a distinction
between claims for asylum which may be well-founded those that are clearly
unfounded. All those claiming asylum whose claims eejected have the right to
appeal against the decision, but the section deadistinction between those whose
claims may be well-founded and those whose claimasertified by the Secretary of
State as clearly unfounded. The former are entiibecemain in this country while
their appeals are heard; the latter are not. Maedhere is a strong likelihood that
claims which are certified as clearly unfounded| W& considered suitable for fast
track determination.

Section 94(3) creates a presumption that claimsasgtum made by those who are
entitled to reside in countries which are in gehéee of persecution are unfounded
and accordingly the Secretary of State is requioezkrtify their claims as unfounded,

unless she is satisfied that they are not. It fedlahat even in the case of an asylum-
seeker who is entitled to reside in a designatedity the Secretary of State must
consider the claim on its merits and, having damersay be satisfied that the claim is
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not clearly unfounded. In such a case the claimaltbe entitled to make an in-
country appeal, as happened in this case. In thaexkt | think it is clear that the
purpose of section 94(5) is to distinguish betwdese states which are in general
free from persecution and those which are nos ttansistent with that purpose that
the language of section 94(5)(a) requires consideraf the general state of affairs
in the state in question rather than the positiorelation to any particular person or
group of people. | agree with the judge that Mr.aKer's suggested interpretation
distorts the language of the subsection and isnisistent with the legislative purpose
of the section as a whole. It may be said thattept the interpretation of subsection
(5) for which the respondent contends allows thgigihation of a state in which a
small proportion of the population is routinely pecuted, but that objection is met by
the power to decline to certify the claim as charhfounded if there are proper
grounds for doing so.

The next question is whether in the light of thedewuce it was irrational for the
Secretary of State to designate Jamaica as a tedefar the purposes of section 94
and subsequently to retain that designation. As m@sd inJaved the statutory
language is concerned with whether thera igenerala seriousrisk of persecution of
those entitled to live in the state in questions laccepted that in Jamaica there is in
generala risk of persecution, but that risk is confinedaalefined group and that
makes it necessary to determine whether the rigktafa sufficient number of people
to render it serious viewed from the perspectivéhefpopulation as a whole. That is
the point that was being made by the court in thal fsentence of its judgment in
paragraph [57] ofaved

The test contained in section 94(5)(a) of the Awtolves a substantial element of
judgment and for that reason it is accepted that $lecretary of State must be
accorded what has been termed a significant masfjiappreciation. Whether the
proportion of LGBT people in the population of Jaraas so substantial as to lead to
the conclusion that, viewed from the perspectivéhefpopulation as a whole, there is
a serious risk of persecution is in my view a matter on whiopinions might
legitimately differ. Although the point is not fréem difficulty, | am not persuaded
that the proportion of LGBT people in Jamaica igseat as to make it irrational for
the Secretary of State to conclude that in gendrate is no serious risk of
persecution of persons who are entitled to residiamaica.

For these reasons | would dismiss the appeal dgdiagudge’s refusal to declare
unlawful the inclusion of Jamaica among the sthsésd in section 94(4) of the Act.

Detention

The power to detain a person pending a decisiontheheto give directions for

removal is contained in section 62 of the Natidgalimmigration and Asylum Act

2002, but for its exercise to be lawful it must betarbitrary and must, in particular,
be for a short period of time in reasonable coodgi seeSaadi v Secretary of State
for the Home Departmeri002] UKHL 41, [2002] 1 W.L.R. 3131. In practice
detention must comply with the relevant policiesthis case the DFT/DNSA policy.
Mr. Knafler submitted that in this case there hadrba failure properly to apply the
policy with the result that the detention of theealant was unlawful.

The policy



Judgment Approved by the court for handing down. R (JB (Jamaica)) v SSHD

22.

23.

24,

25.

The operation of the DFT/DNSA policy hinges on itientification of claims which
are capable of fair and sustainable determinatigokty, that is, within a period of
about two weeks. (The policy itself recognises tid time scale is to be applied
flexibly, but it remains the best indication of tharadigm case to which it is intended
to apply.) Section 2 of the policy sets out craeby which officers dealing with
claims for asylum are to determine whether a clgirapable of quick determination
and so suitable for handling in accordance withpifeeesses covered by the policy. It
emphasises the need for assessments to be madease &y case basis and in the
light of all the facts (paragraph 2.2.1). Among thges of case that it recognises may
not be suitable for a quick decision are those Imctv it is foreseeable that further
enquiries are necessary to obtain clarificatorycorroborative evidence, without
which a fair and sustainable decision could notlagle and where it is not possible to
foresee that the necessary enquiries can be cadpleenable a decision to be made
within about two weeks (paragraph 2.2.3). It foltowhat (as is also expressly
recognised) a careful assessment of the claim ¢essary in order to ascertain
whether it meets the criteria for the fast trackggss.

Section 3 sets out the process to be followed sessng a claim’s suitability for

handling in accordance with the detention polityefuires that the applicant be fully
screened in accordance with the standard form ésedcreening those claiming

asylum (ASL.3211) with such follow-up questionsnaay be necessary to obtain any
additional details required. The assessment mudtdsed on all information and

evidence held on file and otherwise known about dpelicant, whether from a

written statement, documentary evidence and stattsmmade during screening
interview or earlier. If the case is thought to &@table for handling under the

DFT/DNSA process it is passed to the Asylum Intdké where a further assessment
must be made of its suitability for handling unteat process.

On 14" October 2010 the appellant was questioned by ficeofof the UK Border
Agency using form ASL. 3211 as a template for titeriview. In accordance with the
provisions of that form the appellant was told thatwould not be asked at that stage
to give details of his asylum claim as that wouidmovered in a later interview. In
response to the question why he could not retutmsdome country he said that he
feared persecution from the local community andallGuthorities because he was
gay. He admitted that he had visited the Unitedgdom on a previous occasion in
February 2010, but said that he did not know tleatduld claim asylum here because
of his sexuality until his aunt told him that hautsbdo so.

The screening interview was the only step takesstess the appellant’s claim before
he was detained (a more detailed interview did take place until 8 November
2010) and the information it produced was limitddhe officer who conducted it
elicited that the appellant had visited the Unikddgdom in February 2010 before
returning to Jamaica, that he had entered the @kibegdom again in May 2010, that
he was claiming asylum because he feared persadutidamaica on the grounds of
his homosexuality and that he had not claimed as\dti an earlier date because he
did not know that he could do so. No supplemengagstions were asked with a view
to probing his account or establishing the meanwligh he expected to substantiate
it. He was not asked, for example, anything abautife in Jamaica or when he had
first learnt that he could claim asylum on the gm® of persecution due to his
sexuality.
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The appellant was not interviewed again unfiiovember 2010, by which time he
had already been detained for nearly three weekthd course of that interview he
was questioned in some detail about his experiemte3amaica and his sexual
partners. Much of what he said could have beenoborated only by evidence
obtained from Jamaica or elsewhere abroad andppellant told the interviewing
officer that he would be submitting evidence in foem of medical records and
statements from friends and relatives. O Mevember 2010 the respondent rejected
the appellant’s claim on the grounds that parthisfaccount were inconsistent, that
he had failed to produce evidence in support ofchse and that she did not believe
that he was in fact homosexual. Thereafter thelppevas detained on the basis that
his appeal was suitable for the fast track procedurthe First-tier Tribunal. He was
released on 2%November 2010 when an immigration judge directet the appeal
be removed from the fast track.

Mr. Knafler submitted that the appellant’'s case Inat been properly assessed in
accordance with the DFT/DNSA policy before the dexi had been taken to detain
him. He also submitted that, given the nature efdppellant’s claim, this was not a
case in which any reasonable person could haveefbrthe view that a fair and
sustainable decision could be made on it withiruabwo weeks, since it was obvious
that the appellant would need time to obtain ewdeim support of his case. Mr.
Barnes submitted, however, that since the appédfadtoverstayed his visa by about
four months by the time he claimed asylum, he hldady had a reasonable
opportunity to obtain whatever evidence was avéalat support his claim. The judge
accepted the respondent’s argument and held thaisiinot apparent at the outset that
this was not a case in which a quick, fair andanable decision could be made.

The standard screening interview conducted in a@ecwe with the limited
requirements of Form ASL.3211 no doubt serves aaldé purpose in most cases,
but the form was not designed with the DFT/DNSAi@plprimarily in mind. In
particular, it does not direct the interviewing ioff’'s attention to the need to
investigate the nature and circumstances of thienala a way that would enable an
informed assessment to be made of the likelihoobdeifig able to make a fair and
sustainable decision within about two weeks. Irs ttése the interviewing officer
made no attempt by means of supplementary questmmesure that the kind of
detailed assessment required by the policy wasedaaut and as a result | do not
think that in this case the respondent complieth Wwér own policy.

A failure properly to comply with a policy relatirdirectly to the exercise of a power
to detain is sufficient of itself to render the elgion unlawful: sedR (Lumba) v
Secretary of State for the Home Departm@@l1] UKSC 12, [2012] 2012 1 A.C.
245 andR (Kambadzi) v Secretary of State for the Home BRepnt[2011] UKSC
23, [2011] 1 W.L.R. 1299. The matter does not dredd, however, because there is
also the question whether this was a claim whichthe light of all the information
that should have been available, could ever haea begarded as one in respect of
which a fair and sustainable decision could be mwitlein about two weeks. Given
the nature of the appellant's claim, | find it dfflt to see how it could.
Homosexuality is a characteristic that cannot tiebly established without evidence
from sources external to the claimant himself. @e face of it, therefore, the
appellant did need additional evidence to supptctaim and since some of that
evidence was likely to be available only in Jamaicalsewhere abroad, it was likely
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that he would need additional time in order to obta A failure to allow him that
time was likely to lead (as in the event it did)aaecision that was neither fair nor
sustainable.

The principal ground on which the respondent soughtstify the decision to treat
the appellant’s claim as one that could be decgledkly so that his detention would
comply with the DFT/DNSA policy was that, havingepein this country since May
2010, the appellant had already had enough tinobtain any evidence in support of
his case that might be available to him. On thawwbf the matter allowing him
further time was unlikely to result in his obtaigiadditional evidence of any value
and therefore unlikely to assist her in makingiadad sustainable decision. In some
cases there might be force in an argument of timak, lout in this case it fails to take
proper account of the particular circumstancesefappellant’s case. It was relevant
to know, for example, not merely that he had beenhis country for about five
months before he claimed asylum, but when he haat¢hat he could claim asylum
on the grounds of his sexuality, since he could mtexpected to have obtained
evidence to support a claim which he did not knasvdould make. It was also
relevant to know what, if any, steps he had takeobtain legal advice and with what
results, since without that information it was possible safely to conclude that there
was no real prospect of his obtaining supportinglence if further time were made
available to him. It is true that the appellant vimgeceipt of legal advice early in
October 2010, but that did not mean that by the tihe decision was taken to detain
him he had had sufficient opportunity to obtain thedence needed to support his
claim. It is said that the case was on the fageakimple one and indeed it may have
appeared so, in the sense that it gave rise to ong question relating to the
appellant’'s sexuality. However, it should have besvious to anyone who
considered the claim with care that the decisios n@t a simple one because of the
difficulty of ascertaining where the truth lay. fmy opinion no reasonable person in
possession of all the information about the appeliiaat could and should have been
available if his case had been assessed in theenaaquired by the DFT/DNSA
policy could have been satisfied at the time ofd@tention that a fair and sustainable
determination of his claim could be made withineaigd of about two weeks.

In those circumstances it is unnecessary to degitgher, as Mr. Barnes submitted,
the court’s function in a case of this kind is lied to reviewing in accordance with
established public law principles the respondedésision to detain the appellant, or
whether, as Mr. Knafler submitted, the court hdsity to decide for itself whether the
requirements of the policy were satisfied in thésez Our attention was drawn to a
number of cases in which different views have bean,appear to have been,
expressed on that question, many of them obitewxirigaconsidered them, | am
inclined to think that much may depend on the atrigentification of the question
which the court is being asked to decide. Howeldn not think that it is necessary
to enter that debate in order to dispose of thegmieappeal and | therefore prefer to
express no conclusion on the point.

For the reasons | have given | am satisfied thattipellant was unlawfully detained
between 28 October and 22 November 2010. | would therefore allow the appeal
respect of that part of his claim and remit theterab the High Court for damages to
be assessed.

Lady Justice Black :
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| would allow this appeal in relation to both adseof the determination of Mr
Nicholas Paines QC. Like my Lords Pill LJ and Me@&iek LJ, | am satisfied, for the
reasons given by Moore-Bick LJ, that the appelaas unlawfully detained between
20" October and 22 November 2010. | share Pill LJ's view that thepaslent's
decision to include Jamaica in the states listedeiction 94(4) of the Nationality,
Immigration and Asylum Act 2002 (‘the Act’) was amiful.

| need say no more on the subject of detentionusgt explain my reasoning for my
conclusion in relation to the other issue. | amejtd to my Lords for relieving me of
the need to set the scene before going to the bé#ne question. Where | reiterate
what they have said, | do so merely for conveniemcdollowing through the
argument. As no question of the designation of qdyt of Jamaica arises, | will
ignore that possibility in what follows.

The starting point is obviously the Act. Section®4provides that the Secretary of
State may add a State to the list of states incse8d(4):

“if satisfied that —

() there is in general in that State .... no seridgk of
persecution of persons entitled to reside in thaieS...., and

(b) removal to that State .... of persons entitledetside there
will not in general contravene the United Kingdom’s
obligations under the Human Rights Convention.”

In R (Javed) v Secretary of State for the Home Demantf2001] EWCA Civ 789,
the provision in question was an earlier one (paaty 5 of Schedule 2 to the Asylum
and Immigration Appeals Act 1993). Paragraph 5¢2¢nmred to countries “designated
in an order made by the Secretary of State by tetgtunstrument as a country or
territory in which it appears to him that there ifts general no serious risk of
persecution”. The Secretary of State had desigriagddstan and the question for the
Court of Appeal was “whether or not the order wasidvin so far as it identified
Pakistan as a country in respect of which there \wageneral no serious risk of

m

persecution’.

In 856 of the judgment (quoted by Moore-Bick LJ8atl above), Lord Phillips MR
followed the words of paragraph 5 when he stated tihe question of fact for the
Secretary of State was whether “Pakistan was atgoimwhich there was in general
no serious risk of persecution”. In 857, he refoiated the question as whether “there
was in general a serious risk of persecution”. Thight not be quite the same as the
guestion set out in paragraph 5 but | doubt thatdLBhillips meant to suggest
anything different from the natural meaning of treginal provision. The purpose of
857 was to set out, in the light of the margin ppreciation that would have to be
afforded to the Secretary of State in judicial eswi what the applicants would have
to establish in order to show that the designatibRakistan was illegal, namely that
the evidence clearly established “that there wasemous risk of persecution in
Pakistan and that this was a state of affairswlaasta general feature in that country”.
Lord Phillips expanded on this formulation sayihgtt “[flor a risk to be serious it
would have to affect a significant number of th@ylace”.
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In R (MD (Gambia) v Secretary of State for the Hompddenent[2011] EWCA Civ
121, Elias LJ (with whom Ward LJ and Tomlinson Lgreeed) was dealing with
section 94(4) as we are. He reminded himself oftvidoad Phillips MR had said in
857 ofJaved then said:

“It is not, therefore, enough to demonstrate oaradibreaches

of human rights standards even where they amount to
persecution. The persecution must be sufficienyistesnatic
[sic] properly to be described as a ‘general festim that
country, and this in turn requires that it shoulfec a
significant number of people.” (§22)

The evidence about Gambia made “bleak reading”)(888 Elias LJ commented that
there was “no doubt that there are certain passadése] reports which suggest that
the degree of human rights abuse is extensive fiactsanumerous different groups”
(829). He encapsulated the thrust of the Secratér$tate’'s case as being “that
notwithstanding that there are human rights abo$dke kind outlined in [various
reports], when one looks at the detail of thesemeg abuses provided in the reports,
they do not suggest that they are so widespre&ol e@smpel the conclusion that they
constitute a general feature of life in Gambia”d83Having examined seven aspects
of human rights infringements upon which the agpelfocussed and the Secretary of
State’s observations on them (8834 — 49), Eliasdrkluded that “the Secretary of
State was entitled to conclude ..... that the humghtsiinfringements were not so
systemic [sic] or general as to compel the conolushat as a matter of law Gambia
could not properly be designated under section)94§50).

Assistance can be gained from what Elias LJ sagkireral terms at 822 which | have
quoted above but | am doubtful whether the actwadision in relation to the

designation of Gambia is of much help to us in @ering the designation of

Jamaica, given that it turned on the particulatsfaabout Gambia available to the
Secretary of State.

In contrast to the diffuse problems in Gambia,amadica the situation is much more
focussed and, it seems to me, clearer. It is aedegpiat one whole sector of society,
the LGBT community, is at serious risk of persemutiThere can be no certainty as to
what proportion of those entitled to reside in Jamahould properly be viewed as
part of that community so it seems to me that ttopgr approach for a Secretary of
State considering the inclusion of Jamaica in tatign 94(4) list would therefore be
to assume a figure at the top of the postulatedeaf 5 — 10%. Accordingly, 10% of
the population must be taken to be at risk. Tharéig quoted in the deputy judge’s
judgment suggest that this is in excess of a quafta million people. Pill LJ has
referred to some of the material in which the ratfrthe risk is identified. It includes
violence, including rape and murder, and in gent#itate is no effective protection
provided by the authorities.

To consider the implications of this, | first ratusnce more to what Lord Phillips said
in Javed remembering of course that unlike the Act, then€of Appeal’s judgment

in that case must not be construed as if it westatute. Lord Phillips contemplated
that a risk would be serious if it affected a siigaint number of the populace.
“Significant” is a flexible word but it is usefubtremind oneself that it is defined in
the Shorter Oxford Dictionary as “important, notgghtonsequential”. It seems to me
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therefore that 10% of the population of Jamaicalingagualifies as “a significant
number of the populace”. Is the state of affairsgé@neral feature” in Jamaica?
Nobody has suggested that it is confined to a@dar geographical area in Jamaica
so we can take it that it is generalised geogratlgicFor persecution to be a general
feature it does not have to be generalised amahgstntire population as opposed to
affecting a particular identified sector of Javedwas concerned with persecution of
particular groups in Pakistan. The only questioargfore is whether persecution
throughout Jamaica of a group making up 10% ofpthygulation should be described
as “a general feature” of Jamaica or, to use Hliis words in the Gambian case,
whether the persecution is sufficiently systemébic systemic) to be described as a
general feature.

These alternative formulations provide useful ihsdout ultimately it is to the words

of the Act that one must return. The question igtlvar the Secretary of State was
entitled to conclude that “there is in general lamaica] no serious risk of

persecution of persons entitled to reside” theesarg in mind the proportion of the

population affected, the fact that the entiretythaft sector of the populace is at risk,
and the failure of the state to offer sufficienbtection, even making full allowance

for the margin of appreciation to be afforded te tBecretary of State, | do not

consider that she was. It follows that in my vieamaica should not have been
designated.

| would add in conclusion that | share Pill LJ’swillingness to be reassured that
proper claimants such as the appellant are notisdaaged by the designation of
Jamaica because of the Secretary of State’s pansdiine to certify their claims as
clearly unfounded. The designation of a state chaiige complexion of the analysis
of the claim and, as Pill LJ says, this case itatss the difficulties that may be
involved in establishing certain claims.

Lord Justice Pill :

45.

46.

Section 94 of the Nationality, Immigration and Asyl Act 2002 ("the 2002 Act")

empowers the Secretary of State to certify thaluasyclaims and human rights
claims are clearly unfounded. If she does so,tétins are placed on the right of
appeal against relevant immigration decisions (@ec®4(2)). The purpose of the
provision is clear, to relieve the appeal systemthd burden of dealing with

unmeritorious cases.

Consistent with that purpose is the power confewadthe Secretary of State to
designate states as states in relation to whictayt be assumed that a human rights or
asylum claim is clearly unfounded unless the Sacyedf State is “satisfied that it is
clearly not unfounded” (section 94(3)). Designastates are listed in section 94(4)
and include Jamaica. Section 94(5) provides:

“The Secretary of State may by order add a Statpad of a
State, to the list in subsection (4) if satisfibdltt-

(a) there is in general in that State or part moogs risk of
persecution of persons entitled to reside in thateSor part,
and
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(b) removal to that State or part of persons editio reside
there will not in general contravene the United dgiam's
obligations under the Human Rights Convention.”

As Moore-Bick LJ states, at paragraph 8 of his jodgt, the two most important
phrases for present purposes are “in general indiae” and “no serious risk of
persecution” in subsection (5)(a).

That there is a serious risk of persecution of hegwaals, together with bisexual and
transgender people (referred to as the LGBT comtylum Jamaica is plain and is
not disputed on behalf of the Secretary of Stahe jlidge considered the question in
detail citing decisions of the Immigration and Asyl Tribunal, the Upper Tribunal
and Operational Guidance Notes issued by the $aygret State. I'6W v Secretary
of Statgf2011] UKUT 251, a case involving lesbians, thepepTribunal stated:

“Jamaica is a deeply homophobic society. Therehggh level
of violence, and where a real risk of persecutionserious
harm is established, the Jamaican state offersialesbno
sufficiency of protection.”

It was also stated that “lesbianism (actual or @eex) brings a risk of violence, up to
and including ‘corrective’ rape and murder”.

The Guidance of May 2011 described Jamaica as t¢pavan aggressively
homophobic culture”. The Guidance of February 2@bBsidered the size of the
LGBT community (3.7.10), stated at 3.7.12 that general the Jamaican authorities
do not provide gay men, lesbians, bisexuals andsgendered persons or those
perceived as such with effective protection” andateded at 3.7.13:

“As gay men, lesbians and bisexuals in Jamaica inay
considered to be members of a particular socialgrahey
should be granted asylum.”

The judge stated at paragraph 21.:

“As to the number of gay and lesbian people in Jema
Mr Knafler referred me to an e-mail from the JFlag
organisation that has been referred to containmgstimate of
5 per cent of the population, equating to some A5 people.
He also referred me to a report prepared for thealza
Ministry of Health in 2003, which estimated thattween
100,000 and 120,000 men in Jamaica engaged in lexmals
activity. The report referred to the internatiomatimate of the
prevalence of male homosexuality as between 5 @mkf cent
of the male population. Paragraph 3.7.10 of theN@&which

| have read refers to an estimate of 270,000 LGB@pje in
Jamaica. That would equal 10 per cent of the cglsntr
population.”

On the designation issue, the judge concludedaraigoaph 31:
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“In maintaining as she has done the designatialaofaica, the
Secretary of State has been faced with evidenca gk of

persecution affecting a group which, insofar as dan
estimated, probably accounts for 5 to 10 per centhe

population. It does not seem to me possible to e raore

precise than that. The issue for me is whetheSt#wxretary of
State could rationally maintain, in late 2010, to@clusion that
there was, despite that evidence, in general nouserisk of

persecution of the population of Jamaica. It does m my

judgment, assist my task to weigh nicely percergage a

population. Quite apart from the difficulty of esfating the
size of the LGBT Community in Jamaica, | do nonkhit can

be said, at the estimated percentage levels tharevelealing
with, that a percentage level of say 5 per cemeiBcent or 10
per cent, represents a level such that no reassradison
could fail to find that the risk of persecution edfed a
significant percentage of the population. It isfeliént when
one gets to percentages in the region of 50 per seah as the
entire female population of a country, aslaved | also bear in
mind that the reference in paragraph 5damedto a significant
number of the populace is not part of the statutest, but
rather a judicial description of the test's impiicas, in any
event not laying down a precise numerical threshold

52.  Following a review in April 2007, that is long beéothe case and Guidance cited, the
Secretary of State maintained the designationmiilza. The policy opinion referred
to gay men and other groups and provided:

“The discrete groups identified above are relayive@hall and,
even when taken together, are not such a signtfigartion of
the population that it could be argued in a degignachallenge
that the “in general” test is not met.”

53. In R (Javed) v Secretary of Stgg901] EWCA Civ 789, Lord Phillips MR stated, at
paragraph 57:

“Thus on analysis, the challenge made by the apmiscto the
inclusion of Pakistan in the Order was to its lagahther than
to its rationality. However, the language definithg state of
affairs that had to exist before a country coulddesignated
was imprecise. Whether there was in general asenigk of
persecution was a question which might give risa genuine
difference of opinion on the part of two rationddservers of
the same evidence. A judicial review of the Secyetd State's
conclusion needed to have regard to that consitéeraargin
of appreciation. There was no question here of gotiy a
rigorous examination that required the SecretarySti#te to
justify his conclusion. If the applicants were toceeed in
showing that the designation of Pakistan was illetpey had
to demonstrate that the evidence clearly estalulishat there
was a serious risk of persecution in Pakistan hatlthis was a
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state of affairs that was a general feature in toantry. For a
risk to be serious it would have to affect a sigaifiit number of
the populace.”

Mr Barnes, for the Secretary of State, in seekingphold the judgment, relies on the
considerable margin of appreciation allowed to $leeretary of State and submitted
that persecution is not a “general” feature ofdtete as contemplated Javed The
persecution was directed to a specific sectionnddfby sexual orientation, the very
opposite of the 'general’ test required by se@#(®)(a). The section of the population
concerned was insufficiently large to require aislen that the serious risk existed 'in
general' in the state. From the perspective optiilation as a whole, there was no
serious risk.

Mr Knafler QC, for the appellant, submitted thathem there is a serious risk of
persecution, the words “in general” were intendecxclude only cases such Rs
(MD) (Gambia) v Secretary of Staf@011] EWCA Civ 121, where instances of
persecution were low in number or occasional andanceflection of any systemic
problem. In Jamaica there was routine and systeemsecution of the LGBT, where
persecution of that community is tolerated and esmetouraged by state agents. Mr
Knafler went as far as to submit that, where persea is systematic, it need only be
applied to 1% of the population for persecutioméoa feature or characteristic of that
state preventing designation. He gave historicedn®gles. Lord Phillips, at
paragraph 57 oflaved did, however, contemplate a quantitative as vedl a
gualitative test. If his first submission is reatcepted, Mr Knafler submitted that
persecution of an entire section of the commursitygstantial in number and defined
by sexual orientation, prevented a state from dlagnthat in general there was no
serious risk of persecution.

| do not accept the argument on behalf of the $agreof State that it makes no
difference whether or not a state is designateduss; in either case, the Secretary of
State must give anxious scrutiny to a claim. Deslign has been introduced for a
purpose, the admirable purpose of speeding up inatndgn procedures but where
time and other constraints are to be applied, cavst be taken in making the
decisions, including designation, which achieve To permit a relaxed approach to
designation would be to defeat the underlying stayuintention. The facts of the
present case also illustrate the difficulties thaty be involved in establishing a
claim, particularly when the risk of persecutionedonot arise from an easily
recognisable physical characteristic.

My conclusion is that a state in which there iseaaas risk of persecution for an
entire section of the community, defined by sexoaéntation and substantial in
numbers, is not a state where in general ther® isenious risk of persecution. As
Lord Hope stated iilJ (Iran) v Secretary of Staf@010] UKSC 31 at paragraph 11,
the group is defined by “the immutable charactesstof its members' sexual
orientation and sexuality”. It does not follow finothe absence of risk to the much
larger heterosexual community that in general ther@o serious risk in section
94(5)(a) terms where an entire section of the comiyuwf significant size and
defined by its immutable characteristics, is atoser risk of systematic persecution. |
add that | do not consider that the repetitionhaf &xpression 'in general' in section
94(5)(b) gives it a broader meaning in subsect(aj.
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58. In support of that conclusion, | refer to Ministdrstatements on the subsection, not
on Pepper v Hartgrounds, but respectfully to adopt the view exgeds Having
acknowledged that universal safety is not a preis#g® of designation, Ministers
have repeatedly stated that designation is rulédvahere there is a significant level
of persecution, even if it is targeted at minostie | agree with that approach to
section 94(5)(a) and it precludes a constructiothefexpression “in general”’ to cover
a state that permits systematic persecution ofmifgiant minority of its population
defined by sexual orientation.

59. On the detention issue, | agree with the conclusibMoore-Bick LJ and with his
reasoning. | would allow the appeal on both greund



