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[1] The petitioner seeks judicial review of a demisof the Secretary of State for the
Home Department ("the Secretary of State") takeBlodanuary 2010. The
respondent is the Advocate General for Scotlandedvalf of the Secretary of State.
The petitioner is a citizen of Jamaica who arriwrethe UK in June 1998 when he
was aged eight years. He arrived as a visitor apeoied by his older sister and step-
sister. They were each granted leave to enter tiged)Kingdom for a period of six

months. His mother had previously arrived in thetéthKingdom. Neither the



petitioner nor his mother made contact with the igration authorities thereafter and
the petitioner attended both primary and seconselngol in the United Kingdom. His
father now also resides in the United Kingdom. phagtioner lived with his mother
until 2006 in Birmingham when he moved to his ulsckome, also in Birmingham.
On 23 October 2008 the petitioner was sentence@sipect of possession of drugs
with intent to supply, to a period of three yeand ¢hree months imprisonment. In
May and again October, both of 2009, the Secreth8tate wrote to the petitioner
asking that he state any reasons why he shouldendéported. In the light of the
responses, the Secretary of State considerednatformation before him
constituted a claim to remain in the United Kingdomarticle 8 ECHR grounds. On
21 January 2010 the Secretary of State wrote tpetigoner explaining his reasons
for rejecting the application. On the same date@odation order was signed in
respect of the petitioner and the Secretary oeStettified the decision in terms of
sub-sections (2) and (3) of section 94 of the Nhatiity, Immigration and Asylum Act
2002. The effect of those certificates was to reentne right which the petitioner
would otherwise have had to appeal the SecretaBtaié's decision on the
substantive matter to the Asylum and Immigratiotbdinal whilst he remained in the
United Kingdom. The petitioner now seeks reductibthe certification decisions so
that before he is deported he might appeal to thrumal as to whether his removal
from the United Kingdom would be in breach of hisn@ention rights.

[2] The petition explains that in both section 944R2d (3) of the 2002 Act the test to
be applied by the Secretary of State is whethecldien made is "clearly unfounded".
Section 94(3) of the Act is colloquially known &et'white list". The purpose of the
white list is to prevent asylum seekers from certauntries who in general, it is said,

make unfounded claims for asylum, from appealirgrag the refusal of their claim



whilst in the United Kingdom. The provision mayalse applied to persons who seek
to remain on human rights grounds. It requiresSberetary of State to certify a claim
to remain on human rights grounds (such as thaerbgdhe petitioner) by persons
from certain countries as clearly unfounded ungedisfied that it is not clearly
unfounded. Jamaica is listed as such a countryid®e®4(2) permits the Secretary of
State to certify a human rights claim as beingrgyjaanfounded, regardless of country
of origin. In the assessment of human rights clamthe United Kingdom the courts
have defined such claims as either "foreign case®lomestic cases". The
distinction is that in foreign cases the events #na said to constitute a breach of the
person's rights are events that will occur overdeagxample that the person subject
to removal will face torture, inhuman or degradirgatment on or after arrival
abroad. In domestic cases the issue is whethelgibertation gives rise to the alleged
breach of human rights, for example because iths@aroportionate interference in
the UK established family or private life of thaichant. In foreign cases the applicant
has to establish a very grave state of affairs,uannog to a flagrant or fundamental
breach, which in effect constitutes a complete aesfihis rights. The petition
continues by submitting, under referenc&RO v Secretary of State for the Home
Departmen{2009] CSIH 30, that the test that requires to le® im respect of

domestic cases is different and less stringent.

[3] The petitioner's claim is a domestic case. léws that the family and private life
which he has established in the United Kingdom b&llinterfered with in a
disproportionate manner by his deportation. Théipetcontinues by indicating that
the process of certification under the white lssthat a person from the specified
countries should not be able to appeal whilst emtinited Kingdom because, in

general, such claims are "clearly unfounded”. Tét#tipner avers that, whilst that



may be true in respect of foreign cases, in dealitlg domestic cases, such as the
present one, no such general conclusion can bendive obligation upon the United
Kingdom to show respect for the family and privigie of foreign nationals is not
altered by the state from which the person origisgéexcept in the case of enemy
aliens in time of war). The quality and extentafily and private life established in
the United Kingdom of persons from states on thaenllst is unaffected by their
state of origin. The petition avers that, in copsiklg it appropriate to certify the
petitioner's case, which is a domestic case, obdies that the petitioner originates
from a white list country, as described in sec®di(3), the Secretary of State's
decision was unreasonable and irrational. Nonetbelethe Secretary of State was
entitled to certify the petitioner's case in tewhsection 94(2), it is accepted on
behalf of the petitioner that the Secretary of Stabuld also be obliged to certify
under the other provision. However, the petitiocantends that the Secretary of State
was not entitled to certify the petitioner's caséerms of section 94(2) and therefore
the certification under both provisions was unlawfu
[4] In all of these circumstances it was a matteagreement at the hearing before the
court that the operative decision for present psepgas the Secretary of State's
decision to certify under section 94(2). That secprovides that:
"A person may not bring an appeal to which thigieaapplies in reliance on
section 92(4)(a) if the Secretary of State cedifleat the claim or claims
mentioned in sub-section (1) is or are clearly unfiled. Section 92(4)(a)
relates to appeals whilst the appellant remairiseriJnited Kingdom and sub-
section (1) refers to asylum and/or human rigrasrs."”

The decision letter of 21 January 2010 set oufdahewing conclusion:



"You have failed to show that you have establistrechaintained any family
life under article 8 of the ECHR. You are remindledt relationships between
an adult applicant and adult siblings or wider figrmembers are not accepted
as amounting to family life, for the purposes dicée 8, in the absence of any
dependency beyond normal emotional ties. You haWed to demonstrate
any such dependency. As your human rights clainae haen certified as
clearly unfounded, you may not appeal while inltinited Kingdom.
Therefore it is hereby certified under section 94f2xhe Nationality,
Immigration and Asylum Act 2002 that your claime atearly unfounded.
The effect of this certificate is that an appealemsection 82(1) against this
immigration decision may not be brought by you frerthin the United
Kingdom."
[5] A flavour of the reasoning which preceded thesision can be gained from the
following summary of earlier passages in the deaisetter. It was stated that "the
Secretary of State regards breaches of the Unitegddm's laws by a person subject
to immigration control as extremely serious." Itswveoted that at the time of the
petitioner's conviction the sentencing judge magefdllowing comments:
"Any degree of involvement in the supply of classlifigs, especially over a
period of time, is something of which this coursha take a serious view.
Without the willingness of people like you to coengte life would be made
very much harder for those at a higher level wieohemndling and dealing
drugs.”
In considering whether removal to Jamaica wouldltes a breach of the petitioner's
rights under article 8 of the ECHR, consideratiaswiven to whether he had

established a family or private life in the Unitésthgdom; whether the decision to



deport would result in interference with his rigbitfamily or private life; and, if yes,
whether that interference would be, amongst otiiegs, proportionate in pursuit of
the legitimate aim of removal from the United Kimga. The petitioner was 19 years
of age, single with no children, in good health &iad been resident in the UK for

11 years and 5 months, of which 17 months had bpent in custody due to his
conviction for possession of drugs with intentup@ly. The Secretary of State
continued that, for the purposes of article 8, &ehships between an adult applicant
and adult siblings or wider family members do nmstitute family life without
evidence of further elements of dependency beyonchal emotional ties.” No
evidence had been provided which demonstrated lanmyeats of dependency
between the claimant and his sisters, and it wesdrthat prior to the custodial
sentence he was not residing with either of hiessNonetheless it was accepted
that, for the purposes of article 8, he had esthbli a private life in the UK. He had
established friendships with various people, howdwvere were no reasons apparent
which would prevent him from continuing these fdships from Jamaica through
modern means of communication. Thus the UK Bordgeny did not accept that
any private life which might have been establistisdlosed any significant or
compelling factors, or that it may not be contind@tbwing his return to Jamaica.
Therefore it was not accepted that the decisialefmrt gave rise to any interference
with his private life. It could not be said thagvng arrived in the United Kingdom at
the age of eight years, he had spent the majoiopars childhood in this country. His
first social relationships had been establishethmaica. English is the national
language of Jamaica, therefore he would have flicwltly in establishing himself in
that country. There was no evidence to suggesthiatas now estranged from his

country of origin to the extent that re-integratiato family or private life in that



country would amount to undue hardship. For theasans the Secretary of State did
not accept that the decision in question would gise to any interference with the
petitioner's private life, nor that he would be bileato establish and maintain a family
life in his own right on return to his country aigin. Unlike the circumstances in the
case oBeoku-Betty SSHD[2008] UKHL 39, no evidence had been submittedhfro
the petitioner's relatives in the United Kingdondemonstrate any significant
relationship with, or dependency upon the claimaat,that his removal would
impact upon them. Neither was there any indicatat they were dependent upon
him for their day to day health and wellbeing. ddaion, unlike the circumstances in
the case ofezerv Netherlandg2006) 43 EHRR 30, it could not be found that the
petitioner formed part of "a functioning family amvhere the parents and children are
living together."

[6] As indicated above, the petitioner's purposthase proceedings is to challenge
the decision to certify his claims as "clearly wnided". The intention is to allow the
petitioner to challenge the decision to remove bymway of an in-country appeal
prior to any removal from the UK. At the first hewy of the application, there was
much common ground as to the legal framework agaihgh the Secretary of
State's certification requires to be consideredb@malf of the petitioner, Mr Caskie
drew attention to the decision of the Court of Aglga AK (Sri Lanka)2009] EWCA
[Civ] 447, and in particular the judgment of Lawd &t paragraphs 30/34. Mr Caskie
submitted that in order to avoid a decision thatdi@im is "clearly unfounded”, a
more than fanciful prospect of success is sufficienthe petitioner. On behalf of the
respondent, Mr Lindsay readily accepted that& isw hurdle. In the petition,
reference is made to case law which indicates bidibre certification, the Secretary

of State has to be satisfied that the claim isat/Bolly lacking in substance that the



appeal would be bound to fail". In another caseSberetary of State was
unsuccessful because he had failed to considehehtte petitioner's human rights
claim was "hopeless". In the light of such decisiMr Lindsay accepted that it was
for him to satisfy the court that, on the knowrcamstances, the Secretary of State
was right to conclude that any appeal by the jpet#r in respect of his human rights
claim was bound to fail. There was no room for itradal judicial review concepts
such as "Wednesbury unreasonableness”, nor forgima discretion or deference
to be afforded to the Secretary of State as thisidecmaker. Rather Mr Lindsay
invited the court to review the circumstances asidvahether it agreed with the
Secretary of State's decision. The outcome of pipdication for judicial review
would turn upon the answer to that question. Ifdbert was not satisfied that the
Secretary of State came to the correct conclusiothe "clearly unfounded" test, the
certificates should be quashed.

[7] With that introduction Mr Lindsay turned to ¢&in decisions upon article 8 of the
ECHR which he submitted would demonstrate that#réfication was lawful. His
ultimate position was that the case law showstti@petitioner's claim is hopeless.
Mr Lindsay addressed the court on the basis tludyithstanding certain parts of the
decision letter, removal would interfere with thegiponer's private life, but that it
was quite clear that this would not amount to dagion of a Convention right.

[8] Mr Lindsay developed his submissions underdhymad themes. Firstly, in the
case of a foreign national criminal, the articlartalysis is different because of the
public interest in the prevention of crime. Itletefore necessary to be cautious when
drawing any conclusions from case law which dog¢smmlve the deportation of a
criminal. Secondly, the cases demonstrate thatgdesadult male is treated

differently from a child or a married person withldren. In such a case deportation



would be refused only in exceptional circumstanéesther, simply having been in
the United Kingdom since the age of eight is noeaceptional circumstance.
Thirdly, if the subject entered the host countlggally, then again, unless exceptional
circumstances pertain, the deportee cannot rely agarivate or family life
established on the basis of a precarious presartbe iUnited Kingdom. While the
petitioner entered the United Kingdom legally osixamonths visitor visa, thereafter
his presence has been unlawful.
[9] Counsel then examined the case law with a t@aupporting the above general
propositions. Firstly, he considered the judgenoérst Chamber of the European
Court of Human Rights idoseph Grant The United Kingdon@Application
No 10606/07). Mr Lindsay submitted that Mr Gractam to resist deportation was
stronger than that of the present petitioner. Hevewn the strength of Mr Grant's
criminal record, the court concluded that a faiabee had been struck and that his
deportation from the United Kingdom was proportient® the legitimate aim
pursued, and therefore necessary in a democralietgo
[10] Counsel then discussed a judgment of a Chawifttbe European Court of
Human Rights in the case barren Omoregie & Others Norway(Application
No 265/07). At paragraph 57 the court noted thatstlate must strike a fair balance
between the competing interests of the individual af the community as a whole;
and in both contexts the state enjoys a certaigimaif appreciation. Having outlined
some of the relevant factors, at paragraph 57 ahet said
"Another important consideration is whether fantilg was created at a time
when the persons involved were aware that the imanan status of one of
them was such that the persistence of that fami@ylithin the host state

would from the outset be precarious. ... Whereithtke case the removal of



the non-national family member would be incompatieith article 8 only in

exceptional circumstances."
Mr Lindsay submitted that this passage is veryaiein the present case. The
petitioner's residence in the UK has been precariburthermore no exceptional
circumstances apply in his favour. Mr Lindsay apm@td that, having arrived on
these shores as an eight year old child, the pe¢itihad no responsibility for finding
himself in the UK. However, on reaching majoritysdteuld have attempted to
regularise his residence in the UK, albeit ther@éldd®e no guarantee that he would be
granted permission to remain.
[11] Mr Lindsay then referred & (WJ) (China]J2010] EWHC 776 (Admin), and in
particular the judgment of Beatson J at paragrdghasnd following, again in the
context of the importance of the precarious natfithe petitioner's residence in the
UK. Turning toZB (Pakistan]2009] EWCA Civ. 834, a decision of the Court of
Appeal, counsel noted that, in the context of axclaased upon protection of family
life under article 8, the Strasbourg jurisprudepleees importance upon evidence of
elements of dependency involving more than normmadtenal ties. Counsel
submitted that there was no evidence of anythirthatf nature in the present case.
[12] Under reference tOH (Serbia)[2008] EWCA Civ. 694, and in particular
paragraphs 14 and 15 in the judgment of WilsorMuJl.indsay submitted that in the
present case no weighty factors contradicted thpfications arising from the serious
crime committed by the petitioner when an illegadident. Subsequent decisions in
DS (India)[2009] EWCA Civ. 544 an#D (lvory Coast)2009] EWCA Civ. 934,

confirmed this approach.



[13] In conclusion Mr Lindsay submitted that thdipener's article 8 claim was
clearly unfounded in that it was bound to fail,gtbe certification process was lawful
and should not be quashed.

[14] In reply to Mr Lindsay's submissions, for thetitioner Mr Caskie stressed that
the present issue is not whether the petition&imawill succeed, but whether it has
some merit; in other words, whether it might sudcdée essential task of balancing
the public interest against the rights and interethe person affected is extremely
fact sensitive. In carrying out that assessmenmtnamgration judge would weigh the
factors on both sides of the scales. Inbgeph Grantase the key factor was a
concern about continuing offending, however, tlaatdr does not exist in the present
case. In the Grand Chamber decisiollirer v The NetherlandgApplication

No 46410/99) the court stated that it would hawgare to the special situation of
aliens who had spent most of their childhood awéived their education in the host
country. There was recognition of the potential@amance of a claimant's private life.
In the present case the claimant relies particulgsbn protection of the private life
which he has established in this country. Whilaight be said that deportation for a
ten year period is not disproportionate, the readithat, if this petitioner is deported,
he will never return. Mr Caskie submitted thasitinrealistic to place decisive
importance upon the petitioner's failure to seetetpularise his position. The
Immigration Rules expressly recognise long residaaxa valuable asset.

[15] With reference to the various cases reliednuipy counsel for the Secretary of
State, Mr Caskie submitted that the present casgdworn on issues of fact, not law,
and so little can be determined from the outcomather factual circumstances. For
example, iNOH (Serbig the crime committed by the claimant was of aipalarly

horrific nature. Even so it was stressed that thedacator would require to exercise



his own independent judgment, and not simply rétlee views of the Secretary of
State. The petitioner has been educated here lladmd gamily remain in the United
Kingdom. He is a young man. There is no evidenaelik has any links with
Jamaica, where he would be alone and isolated eTibero evidence of any future
risk of re-offending. In summary, the harshnesthis case is such as to give rise to a

more than fanciful prospect of a finding of a viada of his article 8 rights.

Discussion and Decision

[16] A review of the cited authorities indicateatlthe following general observations
can be made. Firstly, in order to certify undettisec94(2), the claim must, after
anxious scrutiny, be so clearly lacking in subsgathat it is bound to fail. The matter
must be clear cut. If an appeal might succeetieifet is any doubt on the point, there
can be no certificate. Secondly, in many case&elgassue will be whether an
interference with an article 8 right is proportitm#o the legitimate public end sought
to be achieved. (The present case was discusseotihyounsel on this basis). This
will involve an investigation of all the relevaradts, a careful weighing of many
factors (often pointing in opposite directions)dartimately a judgment as to
whether a fair balance has been struck betweeassipg public or social need and
the private interests of the individuals most diseconcerned. This exercise will
always be sensitive to all the specific facts ef ¢hse. As Lord Bingham of Cornhill
said inEB (Kosovo)2008] EWLR 178 at paragraph 12, "The search foara-edged
or bright line rule to be applied to the generatifycases is incompatible with the
difficult evaluative exercise which article 8 rerps." Later in his opinion his
Lordship said that "...consideration of an appealar article 8 calls for a broad and

informed judgment which is not constrained by aeseof prescriptive rules"



(paragraph 21). It follows that a degree of cautsojustified before concluding that

an immigration judge would be bound to reject sadhaim, not least since the
authorities show that, even at the highest levelys on the same set of facts can
differ quite dramatically. Thirdly, in a case o$ettled migrant, and even leaving
aside family life considerations, the totality bétsocial ties between him and a
community constitutes part of his private life viithhe meaning of article 8. The
court will have regard to the "special situatiorabéns who have spent most of their
childhood in the host country...Uger, paragraph 58). In the case of offenders, the
sanction of expulsion should be applied only tdipalarly serious offences affecting
state securityl{ner, paragraph 58). Previous convictions can, anchofiél be taken
into account, since they may point to criminal ogities. .

[17] The question which | must decide is whether Secretary of State was correct to
certify the petitioner's claims as clearly unfouthd€he task entrusted to the Secretary
of State by section 94(2) of the 2002 Act is, immeespects, a difficult and invidious
exercise. It is invidious because, in effect, ha jgdge in his own cause. He is
carrying out a sifting exercise relating to appégtits against his own decision. While
directly a certificate prevents only an in-courappeal, in practice this makes any
appeal very difficult to pursue, and as a reswtinole matter calls for close judicial
scrutiny (Sedley LJ iQY (China),[2009] EWCA Civ. 680, paragraph 12). The task
is difficult because the question is not to consuleether the appeal is unlikely to
succeed, but whether it is bound fail. | suspeat this is a distinction which is easy
to state, but difficult to apply. Against the baokgnd of a claimant's resistance to the
Secretary of State's own decision to remove hiis,ekpecting a lot of the Secretary
of State and his officials always to distinguistviEen these separate questions and

stay on the correct side of line. In the contextvb&ther to certify under section



94(2), the Secretary of State must focus only oathér there is a more than fanciful
chance that an immigration judge will reach a ddfe decision. Since the Secretary
of State will have decided that removal is the ecrcourse, this will be easier said
than done, and all the more so where, as herelgtision on certification is taken at
the same time as the decision to remove, and byaime official (acting on behalf of
the Secretary of State).
[18] In support of the Secretary of State's cedifion, Mr Lindsay relied upon the
various decisions mentioned above for the proposithat the petitioner's claim of
violation of his article 8 rights is totally withbmerit. It is therefore necessary to
consider the authorities relied upon by Mr LindsHye first was the case dbseph
Grantv The United Kingdoma recent decision of a Chamber of the EuropeamtCo
of Human Rights. Mr Lindsay submitted that, on féhee, of it Mr Grant had a
stronger claim than the present petitioner. Howether decision was that there had
been no violation. It is certainly true that, hayiegard to the particular family and
private life circumstances of Mr Grant, they disfgld some positive features which
are absent in the present case. However, on tlee sitte of the scales lay his
previous convictions. In submission the governnstéated that
"Looked at as a whole the nature, number and tiarespthe offences, which
included those of violence, dishonesty and thegsssn and supply of drugs,
demonstrated that the applicant had shown a pretbagd flagrant disregard
for the criminal laws of the United Kingdom, givinige to a compelling
public interest in his deportation. Moreover, itsdékely that if the petitioner
remained in the United Kingdom, he would continigegattern of re-
offending. In reality, there was no prolonged pérsince 1985 during which

the applicant had been out of prison and had noffemded."”



It is plain from the court's assessment that tleessiderations were influential in the
ultimate decision. At paragraph 39 the court shal t
"It cannot, however, ignore either the sheer nundbeffences of which the
applicant has been convicted, or the timespan guvimch the offences
occurred. The applicant was warned in 1990 thia¢ idgain came to the
adverse attention of the immigration authoritieswould be at risk of
deportation. Nevertheless, he continued habitualhg-offend.”
The court then distinguished the case from thatladlovv Austria,where the court
had found a violation of article 8. Masloy, the applicant had convictions for
burglary, extortion and assault, which he had comechiduring a 15 month period in
order to finance his drug consumption. The deciature inMaslovwas the young
age at which the applicant committed the offenbesas still a minor) and the non-
violent nature of the offences. The court continued
"In the present case, although (Mr Grant's) offesrare mostly non-violent, he
has a much longer pattern of offending and thenofe he committed were
not 'acts of juvenile delinquency".
In my opinion, this passage demonstrates the éagive nature of the court's
consideration in every case, and the dangers inhereoo readily drawing
conclusions in one case based on the outcome themo
[19] The next decision relied upon by Mr Lindsays4zamoregiev Norway, which,
according to Mr Lindsay, points to the decisiveunatof the precarious nature of the
petitioner's residence in the United Kingdom. lattbase the court took care to
narrate the specific circumstances of the caseagaoh emphasised the need to strike
a fair balance between the competing interesteeoirtdividual and of the community

as a whole. Iomoregiethe first applicant had arrived in Norway agedy2ars from



Nigeria. He had no previous links to the countrythfe time of the decision he had
lived in Norway for less than three years, parttheftime unlawfully, and after less
than two years he had been warned of expulsionNimeegian High Court had
concluded that his stay in Norway had been verytsira could not have given him
any legitimate expectation of being able to liverth This was not significantly
altered by his marriage to the second applicanigiwhad been entered into shortly
before the disputed decision and in breach of groms on marriage. The High Court
also found that the first applicant's links to Nigewvere particularly strong, and far
more so than his links to Norway. He lived in Nigdrom the age of six months until
the age of 22, had studied at University therddar years, and had three brothers
with whom he was still in contact. At the time bétmarriage both parties must have
been aware of the uncertainty of the first applisastay in Norway. On 20 September
2006 the couple had a child, who became the tipptiGant. The Immigration
Appeals Board concluded that the fact that the éirsl second applicants had had a
child did not render prohibition of re-entry dispaostionate.

[20] In my view, when one reads the court's assessmand in particular the
importance placed upon the precariousness of tsteafpplicant's stay in Norway, all
of this must be considered in the context of thevaldactual background. The court
noted that the first applicant entered Norway orAR§ust 2001, and as from

11 September 2002, when the Immigration AppealsdBogected his appeal, he was
under an obligation to leave the country, and wasrguntil 30 September 2002 to do
so. As from February 2003 the first applicant hpgli@d for a right to stay in the
country on a new ground, namely family reunificatigith the second applicant, but
this request was also rejected and he was ordered\ve the country. The majority of

the court determined that the impact of the impdgmeasures constituted an



interference with the applicants' rights to resperct family life under article 8 of the
Convention. However, it considered that an "impartonsideration” was
"whether family life was created at a time whenpkesons involved were
aware that the immigration status of one of thera stech that the persistence
of that family life within the host state would frothe outset be precarious... .
Where this is the case the removal of the non-natitamily member would
be incompatible with article 8 only in exceptiosatumstances.”
In paragraph 59 the court said this:
"The first and second applicants met in Octoberl2&fd started co-habiting
in March 2002. Already from the beginning of thealationship it must have
been clear to them both that their prospects afgoable to settle as a couple
in Norway were precarious. The first applicant@@as request was rejected,
first by the Directorate of Immigration on 22 Ma@(@2, and then by the
Immigration Appeals Board on 11 September 2002ngihim until
30 September 2002 to leave the country. No judappleal was lodged against
these decisions, which became final. Neverthelessitst applicant opted to
evade his duty to leave and stayed in Norway uniéyf
For my part, | am not prepared to conclude thigtinevitable that a similar need for
exceptional circumstances would arise in the prtesase, based upon the illegality of
the bulk of the petitioner's residence in the Whkengdom. He arrived lawfully with
members of his family from Jamaica when he wastsjigars old. He spent the rest of
his childhood and adolescence in the UK with membéhis family. He did not
establish a family or private life in knowing aneliderate defiance of orders to leave
the country. On the contrary, in the present cas®uld appear that the immigration

authorities did nothing to enforce immigration qotg against the petitioner or his



family until, as an 18 year old, the petitioner coitted an offence. In the overall
balancing exercise it can also be noted that @gpaph 66 irDmoregiethe court said
this:
"It should be further noted that the first applichad lived in Nigeria since he
was six months old until he left the country at #ge of 22, had studied at
University for four years and had three brotherthwihom he was still in
contact. Whereas his links to Nigeria were paréidylstrong, his links to
Norway were comparatively weak, apart from the farinonds he had formed
there with the second and third applicants penthegroceedings."
Neither of these sentiments apply in the presesg.dadeed it is more likely that the
reverse is true, namely the petitioner having wiadds with Jamaica, and strong links
with the UK.
[21] It was with specific reference to all the pewtar facts of the case @moregie
that the majority of the Chamber of the Strasbdiogrt held that the domestic
authorities had "struck a fair balance." | am radts$ied that it flows from this
decision that, in the particular circumstancedhefgiresent case, a similar outcome is
inevitable. Given that the petitioner did comm#eaious crime, it may be a very real
possibility, but that is a different matter.
[22] Before leavingdmoregie the scope for divergence of view or judgmentlese
matters is amply demonstrated by the terms of ibsedting opinion of two judges
who concluded that the competing interests shoale mesulted in the balance
tipping towards granting the first applicant a desice permit entitling him to remain
in Norway, and the concurring opinion of anothetge, who would have held that
the decision to expel the first applicant did mderfere with his right to respect for

family life, thus there had been no interferencthwai protected article 8 right.



[23] The next case relied upon by Mr Lindsay Wa8NJ) (China) The claimant, a
citizen of China, sought to challenge decisionthefSecretary of State to refuse to
regard new representations as a fresh claim arsdue directions for her removal
from the United Kingdom. She first arrived in thaitéd Kingdom in 2001. She
claimed asylum in September 2001, but on 4 Febr2@@2 her application was
refused on third country grounds because she hadgpisly claimed asylum in
France. On 12 February 2002 she was removed ta&r&me subsequently re-
entered the United Kingdom illegally. She claimed&ve done so in July 2008
concealed in a container. She did not come to ¢tieenof the authorities until 29 July
2009 when she was arrested for shoplifting. Shedegsined, served with papers as
an illegal entrant, and then released. She subsdywtaimed asylum. She did not, at
that time, claim that removal would breach hercé&t8 rights. In her asylum
interview she claimed she had broken up with hgfriend a couple of weeks before
the interview. When detained she gave a false nhatdingerprint evidence revealed
her true identity and her previous asylum claimr gecond asylum claim was refused
on 28 August 2009. She did not appeal againstibasion. Beatson J outlined the
procedural history of the case, which he descrasetturious and unsatisfactory”. He
stated that the claim had a number of featuresiwslggested that it wdprima
facieabusive". In paragraph 47 Beatson J said:
"The Secretary of State was entitled to take adcolthe claimant's appalling
immigration history and the fact that effectivelyat the claimant and Mr Lei
are doing is (adapting what was saidDmoregie'scase) to confront the
Secretary of State with the claimant's presentkdrcountry as it
accompliand asserting that removing her was disproporténa

paragraph 64 of the judgment@moregie'sase, the Strasbourg Court stated



that an applicant is not entitled to expect that @ght of residence would be
conferred upon him in such circumstang&sdulazizv United Kingdomand
Omoregiev Norway, and indeed the decision B (Kosovoland other
English decisions, take account of the fact thatrétationship has been
formed when the parties know that one of them re ethout permission and
illegally and that the persistence of family antvate life in the United
Kingdom was precarious."
Again, in my view this reasoning is to be seen asgkssed in the context of the
particular circumstances of the case, includingréiance upon the relationship with
the second party. | am not persuaded that, in &g different circumstances of the
petitioner's residence in the United Kingdom, conseas to its illegal nature would
necessarily have decisive importance against hidea8 claim.
[24] In ZB (Pakistan}he appellant was a 58 year old citizen of Pakigtier husband
came to the UK prior to December 19@® arrived in the UK for the first time on
24 July 1966. She and her husband married in thenU)Xecember of that year. Their
first child was born the following NovembeiB returned to Pakistan. In October
1969 with entry clearance, she returned to the THe couple's son was born in the
UK in December 1970. A second son was born in Ndyei971. In April 197ZB
returned to Pakistan. Between then and 1985 shéemuusband had four more
children, all of whom were born in Pakistan. In 23®e applied for entry clearance
to join her husband in the UK, but was refusedMay 1988 a further son was born in
Pakistan. In about 2002, one4®'sdaughters went to live in Pakistan to caredBr
Thereafter she ardB were supported financially BB'ssons living in the UK. From
24 October 2002 one @B'ssons, who was born in Pakistan in 1973, was gtlaante

entry clearance to the UK as a spouse with leaeater until 23 October 2003. On



22 September 200€B was granted an entry clearance to the UK as towyjisvith
leave to remain until 22 March 2007. She returmedakistan in January 2007. In
September of that year she arrived in the UK uadésitor's visa with leave to stay
until 30 January 2008. She was accompanied byahghder who had moved to
Pakistan to care for her, and since t@&had lived with another daughter who is
married and has 6 childreAB'shusband, all her children and her 19 grandchildten
live in the UK. Seven of her children and all of lggandchildren are citizens of the
UK. The eighth child has indefinite leave to remtia UK. On 11 January 208
applied for indefinite leave to remain in the UKths parent of a person present and
settled in the UK. The application was refusedh®y$ecretary of State on the basis
that the application did not satisfy the requiretaet the immigration rules for an
application by a parent of a person present arittden the UK. The refusal letter
also stated that the Secretary of State was satiiiat the decision to refuse
indefinite leave to remain did not represent a tinezf ZB's article 8 rightsZB
appealed that decision. An immigration judge uplleé&decision, but did not
consider the article 8 issues. Reconsiderationos@dered with regard to those issues.
It was heard by a senior immigration judge and la@oimmigration judge in October
2008. The tribunal said:
"We therefore conclude that, even bearing in mihtha interests of the
family in maintaining family life with the appellato the extent to which they
have one, her removal would not be disproportiobateing in mind that to
the extent of which there is any family life betwdeer and any of them that it
cannot be continued in the same way in which itehasted until September

2007 when she came to the United Kingdom most thcén



Permission was granted to appeal that decisionet@durt. It was considered that the
appeal raised an interesting point as to the coagaroach when someone who is a
parent and grandparent claims that she reliesdaughter and her family in the UK
because of her ill-health. The jurisprudence omhigsae was of a limited nature.
[25] The court held that the tribunal erred in lemvarriving at the conclusion that
there was no family life for the purposes of adi8l That left the question as to
whether interference in the family life of the albgeat would be proportionate to the
public end sought to be achieved by operating imatign controls which were in
place for good administrative and legal reasons. ddurt considered that, on the
facts before it, it was clear that the appellacitse family was in the UK. She was
reliant on her daughter for care and depended padms in the UK for financial
assistance. It was for the tribunal to consides, thnd also whether it was realistic to
consider that her husband, who suffered consideilitiealth, could visit her in
Pakistan were she to be removed there. The trildidalot ask whether it could
reasonably be expected that the life of the faiyld be enjoyed elsewhere.
Secondly, it did not weigh the answer to that goestgainst all considerations in
favour of removal, such as any failure to complyhvimmigration rules, possible
deception on entry in 2007, and so forth. Thirtgrefore, it could not properly
come to a final conclusion on where the balancédayhe purposes of article 8. In
those circumstances the appeal was allowed anahdltter remitted to another
tribunal for reconsideration.

[26] This case was relied on by Mr Lindsay prindiyp#&or the observation that it
turned upon a finding of dependency on the pathefappellant upon other family
members living in the UK, and that this factor & present in the present case. No

doubt that is true, but in my opinion it by no medollows that, absent some similar



element of dependency, the present claim mustified B primarily the claim was
based upon a right to family life, as opposed togbe life, and, in the whole
circumstances it was entirely understandable thatsch emphasis was placed upon
the element of dependency and the unsatisfactargideration of the relevant factors
by the tribunal. At the risk of undue repetitioach case must be given separate
consideration based upon a careful weighing gatsicular facts. No doubt it will be
possible to identify many cases which succeed Isecatian element which does not
arise in the present case. | am not prepared wepbupon the basis that the present
claim must fail in the absence of any similar elabd dependency. | note that in the
hearing before me counsel expressly acceptedtbatdtitioner has a private life
article 8 claim, and that the issue is whethenfatence with it would be
proportionate in all the circumstances.
[27] The last three cases relied upon by Mr Lindsihyaised similar considerations.
They each emphasised the need to carry out a liradpexcercise which gives
sufficient weight and prominence to the nature seribusness of any crime or crimes
committed by a claimant and, as held\irfKenya)[2004] EWCA Civ. 1094, that:
"Where a person who is not a British citizen consraiinumber of very serious
crimes, the public interest side of the balancéindlude importantly,
although not exclusively, the public policy needitger and to express
society's revulsion at the seriousness of the oafity."
Further, it was stressed that an adjudicator shiakiel proper account of the Secretary
of State's view of public interest, given his prigneesponsibility for the public good.
[28] In N (Kenya)the background was thisithad perpetrated horrific crimes against a
woman by abducting, threatening to kill her, fajsehprisoning her and raping her

three times. He was sentenced to a term of 11 y@grssonment. IrOH (Serbia)



under reference to various passages in the deasithre court ilrN (Kenya)
Wilson LJ, at paragraph 15, set out the followinggositions:
"(a) the risk of re-offending is one facet of thépc interest but, in the case
of very serious crimes, not the most importanttface
(b) another important facet is the need to deteidgm nationals from
committing serious crimes by leading them to untdes that, whatever the
other circumstances, one consequence of them miapeveeportation;
(c) a further important facet is the role of a dégton order as an expression
of society's revulsion at serious crimes and ihdig public confidence in the
treatment of foreign citizens who have committediosss crimes;
(d) given that primary responsibility for the pubinterest resides in the
Secretary of State, his view of it is likely to wa&ler and better informed than
that of a tribunal, and accordingly a tribunal eguand appeal against the
decision to deport should not only consider foelftall the facets of the public
interest, but should weigh, as a linked but indeeenfeature, the approach to
them adopted by the respondent in the contexteofabts of the case.
Speaking for myself, | would not however describiesltribunal’s duty in this
regard as being higher than 'to weigh' this feature
The thrust of counsel for the Secretary of Statgfsnission was that any immigration
judge carrying out a proper balancing exercise,g@wdg sufficient weight to the
petitioner's criminal conduct, would be bound todade that deportation did not
violate his article 8 rights, and therefore ther8try of State was correct to grant a
certificate ruling that the claim was "clearly uanfaled", and thereby prevent an in-

country appeal. In this regard | note thaOH (Serbia) Pill LJ at paragraph 33 said:



"l am far from saying thdll (Kenya)imposes a straightjacket upon a tribunal
applying paragraph 364 where a serious criminanaé or criminal offences
have been committed. The tribunal must, howevegnagiriking a balance,
demonstrate its recognition of the broader pullierest considerations which
arise from the consideration of a serious crimoféénce or offences.
[29] DS (India)dealt with a 40 year old citizen of India. He @ed in the UK in 1998
and was given one year's leave to enter on the béakis marriage to a British citizen
whom he had married in India in October 1997. He granted indefinite leave to
remain. In August 2005 he attempted to rob a lgethop while armed with a knife.
He pleaded guilty and was sentenced in the CrownrtGo a term of imprisonment of
four years, three months. In deciding to deport thiemSecretary of State referred to
seven further convictions for dishonesty (datingko® offences committed in
2003/5, before the robbery) for which on 14 Marod 8 May 200@Sreceived
sentences of 12 months imprisonment concurrentWwittheach other and with the
sentence he was already serving for robbery. Heapgo the Asylum and
Immigration Tribunal was dismissed. His appeahi® ¢ourt was likewise dismissed,
the only judgment being delivered by Riggs LJ. Atggraph 30 he said:
"A finding that it was unreasonable to expect aevaf family to accompany a
deportee does not in itself answer the questigrabortionality. Rather it sets
up an important factor on the route to a conclusibout overall
proportionality. If it would be reasonable for af&vto accompany her
husband, then the interference in family life iattmuch the less. If it would
be unreasonable, then the interference would lertbeh the more. However,

where the scales ultimately fall will depend on tiverall evaluation of every



factor in the balance. In the present case, aalitactor is the serious offence
of whichDSwas convicted."
In paragraph 31 his Lordship continued:
"In the present case it seems to me that the t@ibuare well aware that there
was no option facin®S and his family or his wife and her family, whictasv
without evil. Nevertheless, they had to evaluagewiole picture, including
the fact thaDShad, of his own choice, undertaken a serious ¢rand that
the Secretary of State was entitled to represenptiblic interest in the
deterrence and prevention and abhorrence of sudie.tr
It is a common thread of this and similar decisithreg the seriousness of any crime
committed by a claimant, and its whole circumstaneee important factors to be
taken into account in carrying out the necessalgrnuoing exercise.
[30] With that review of the cases relied upon bymsel for the Secretary of State, |
now turn to my decision in the present case. Thestpon is whether | agree with the
proposition that the Secretary of State was cotwecertify the petitioner's claims as
"clearly unfounded". | must apply my own mind tatlssue, and if | disagree with
the Secretary of State's decision then it fallseé@uashed. The main factors relied
upon by the petitioner in his agent's letter ofla@uary 2010 to the Criminal
Casework Directorate of the UK Border Agency (Piddin 6/3) were as follows: (1)
his lawful arrival in the UK at eight years of agleng with his two elder sisters;
(2) his subsequent residence in the United Kingdatim his mother and then his
uncle, during which period he received his forngo®ling in the United Kingdom;
(3) his regular contact with his two sisters arglrbther, and more generally his

close relationship with his extended family in theited Kingdom; (4) his lack of



family connections in Jamaica; (5) in short thaihen "integrated alien" to whom
Jamaica is a foreign country.

[31] The reasoning of the Secretary of State indileg to deport the petitioner and to
certify his human rights claim to remain as cleanyounded has been summarised
earlier. On the certificate aspect, it is, | thifdy to comment that the Secretary of
State's (or rather his official's) reasoning is l#®n satisfactory. The only specific
factor relied upon under this heading is that trefeships between an adult applicant
and adult siblings or wider family members are amtepted as amounting to family
life, for the purposes of article 8, in the abseoicany dependency beyond normal
emotional ties", allied to the petitioner's faildcedemonstrate any such dependency.
It has been accepted on behalf of the Secretabyaté that deportation would be an
interference with the petitioner's private lifeadsished in the UK, a matter which is
separate from his family life. However, it is reaable to proceed upon the basis that,
in certifying the claim as clearly unfounded, trecftary of State was also having
regard to all the factors relied upon in relatioriite decision to deport. It can be
noted that there is no express recognition of #rg different test which must be
applied when considering certification, as oppdsetthe substantive merits of the
article 8 claim. That said, during the hearing befme counsel for the Secretary of
State accepted that the "clearly unfounded" testemts a very low hurdle for the
claimant to clear. The submission was that SegretiaBtate's decision to reject the
claim was clearly correct, and that there is n@peat of a different decision from an
immigration judge. In particular the petitionerssisus criminal conduct, his status as
a single adult male, and the unlawful nature ofdoistinued residence in the United
Kingdom beyond the first six months, demonstraé the petitioner's claim is

hopeless.



[32] For the reasons discussed above, | am notgéesl that an analysis of the case
law upon which Mr Lindsay relied vouches the propos that any immigration
judge would be bound to reject the petitioner'slka8 violation claim. Following the
guidance laid down iUner, the judge would require to have regard to and viig
the balance numerous factors, including the natndeseriousness of the offence
committed by the petitioner; the length of his stathe United Kingdom; the time
elapsed since the offence was committed and hidumbrduring that period; the
applicant's family situation; and the solidity aicgl, cultural and family ties with the
host country and with the country of destinatidrsdems to me that, in the case of a
young man who has lived in this country since the af eight, who was educated
here, whose family is in the United Kingdom, andbvidha stranger to his country of
origin, it is not clear that he would necessargyrbmoved on the ground that it was
justified by his offending behaviour and the lad¢ldependency in his family life.
Further, for the reasons explained above, | doegdrd the precarious nature of the
bulk of his residence in the UK as having the deeisnportance which it did in
some of the cases cited by Mr Lindsay. This issncase where the applicant chose to
enter or remain in the UK unlawfully. He was broughre when he was very young.
He has not chosen to develop a private or fanfiyit flagrant disregard of orders
requiring him to leave the United Kingdom. It igwever, beyond question that his
offence was of a serious nature, and that it wellgdawily against him. In my view,
the ultimate outcome of the present case depentsedmalancing of that element
against the other factors in his favour. Thus teer&ary of State's certificate can be
valid only if the weight attaching to the petitioiseoffending behaviour is clearly

destructive of the petitioner's claim to a violatiof his article 8 rights.



[33] The case law demonstrates that the Secrefé8tate, and anyone else charged
with deciding matters such as these, is entitlduhtige regard not only to the
circumstances of the offence itself, including amtigatory factors, but also to the
need to maintain public confidence in the systenmmfigration control and to deter
others who might otherwise think that they can etiite UK illegally, breach its law
and then remain here with impunity. It is perhap®ttunate that, beyond the bald
facts, | have little information as to the circuarstes of the petitioner's conviction for
possession of class A drugs with intent to suppdy,as to his behaviour in and
subsequent to release from prison. It was a fffshoe, but the sentence itself,
imposed on one so young, shows that the courtacsdeious view of the matter, as
indeed was confirmed in the sentencing remarksegliot the decision letter. | am
persuaded that the serious nature of the petitmpnéence may well justify a decision
to deport him, but that is not the issue. The idsfere me is whether | agree that,
when all the relevant factors have been weighedbatahced, it is clear beyond any
real doubt that removal to Jamaica would be reghbgean immigration judge as a
proportionate response, and thus not in violatioihe® petitioner's article 8 rights. In
any consideration of such questions by an immigngtidge, no doubt something
might depend on whether there are other relevats fand circumstances concerning
the offence itself and the petitioner's subseqbehaviour. However, on the
information before me, my opinion is that thersusficient in the petitioner's favour
to prevent a conclusion that his claim is hopel&ssput it in the words sometimes
used, despite the serious nature of his offenam $atisfied that his prospects of a
successful appeal can be categorised as moredhaeiful. Of course, it by no means

follows that | consider that any appeal should sadc | am only saying that the issue



should be addressed by the appropriate tribunaredie petitioner is removed from
the UK. | express no view on the ultimate meritshaf claim.

[34] In the light of the review and discussion loé tcase law set out above, and
contrary to the submission of Mr Lindsay, | am sf&d that those decisions do not
force me to a different conclusion. | would alsontoent that perhaps the Secretary of
State's reasoning concentrates unduly on the absdmiependency in the petitioner's
family life, to the prejudice of consideration dher factors which weigh in favour of
the petitioner, such as the assertion that he & wslsometimes called "an integrated
alien", who was brought to the United Kingdom gbang age, after which,
apparently, the authorities took no steps, oragtlao effective steps, to enforce
immigration control in respect of him and otherhis family. | am also uncertain that
the comment as to deportation having "a demongtalok of impact" on the
petitioner can, in the whole circumstances, beasstl. | would also expect that in
any reconsideration there would be some focus asaessment of the risks, if any,
which the petitioner is likely to present to theébpaiin the future. The Secretary of
State concluded that it was a fact that he mayessmt a threat to national security,
but it is unclear whether this was based simplynuip@ conviction, or on some more
detailed assessment.

[35] For all these reasons | shall grant the apgibn for judicial review and reduce
the decisions of the Secretary of State dated 2daig 2010 to certify the petitioner's
claim as clearly unfounded in terms of section 941 (3) of the Nationality,
Immigration and Asylum Act 2002. In the meantinghall reserve the question of

expenses.



