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Lord Justice Davis:
Introduction

1. This appeal from a determination of the Upper Tmédupromulgated on ¥3May
2011 raises an issue of interpretation of paragig2D of the Immigration Rules
(HC 395). The issue involves consideration of theeraction (if any) between
paragraph 352D, paragraph 6 and paragraph 309fheflmmigration Rules in
determining the entitlement to entry clearance olitdd seeking entry into the United
Kingdom as a de facto adopted child of a sponsar fads previously been granted
asylum as a refugee.

2. A further issue is whether the respondent was pded, by a policy alleged to be
contained in a letter dated"@\ugust 2007, from refusing to treat the appellast
entitled to entry clearance.

3. The appellant AA was represented on the appeal byEhjit Gill QC and Mr S.
Chelvan. The respondent was represented by MrJam&tall.

The background facts

4, The facts as found by Immigration Judge Hall in Ewest-tier Tribunal were to this
effect.
5. AA was born in Somalia on 21August 1994. She had six sisters and one brother.

One of her sisters was Ms A who was born in Modadisn £' October 1979. She
married a man called Mohamed ori"itanuary 2001.

6. Sadly, the family was torn apart by events in Sendlhe father of AA and of Ms A,
and one of the sisters, had been Kkilled in the 18@0s. In 2002 Ms A came home to
find that her husband (Mohamed) and her daughtdinteaand her step-daughter
Amaani had been abducted. She could not locate. thkA eventually left Somalia
and came to the United Kingdom in October 2002.s8gbently she was granted
indefinite leave to remain, on compassionate cistances grounds.

7. Her husband, Mohamed, had in the meantime escaped His abductors and had
gone to live elsewhere in Mogadishu. As for AAwias said that she had herself
become separated at around that time from her matie other siblings during the
fighting. She was in due course put in touch witbhdmed by neighbours and at
around the end of 2002 went to live with him andife and Amaani. Mohamed left
Somalia in October 2007 and arrived in the Unitedgdom in November 2007. He
was reunited with Ms A. He was granted asylum of &ily 2008. The three girls —
AA, Fadima and Amaani — were left with a maternaitan Mogadishu.

8. At the end of 2008 the three girls went to livehwiieighbours. Thereafter, in order to
escape the fighting, they travelled to Addis Abala were initially cared for by a
former neighbour. Contact with Ms A and Mohamed wasewed in March 2009.
Applications for entry into the UK thereafter werade on behalf of the three girls.
Entry clearance was granted to Fadima and Amaang travelled to the United
Kingdom on 22° January 2010. But entry clearance in respect ofwss refused by
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10.

11.

12.

13.

decision dated'5October 2009 and she remained in Addis Ababa. Mamsintly she
has been living there with a carer, as we were told

The appeal from the decision of the Entry Cleara@fcer eventually was the
subject of a substantive hearing in the First-fisbunal on & September 2010. Ms
A gave evidence. Mohamed also gave evidence, iardance with a short witness
statement, to the effect that from 2002 until He $®malia in 2007 AA had come to
live with him on a permanent basis. He was respbegor her (as well as Fadima
and Amaani) and he came to look upon her as hisdaughter. It was ultimately not
disputed at the hearing that AA had lived with Mateal as a family member in that
period.

There was expert evidence before the Tribunal énféihm of written statements from
Dr Virginia Luling (whose principal field of studywas South Somalia) and from Dr
Shah, a senior lecturer in law at Queen Mary Celldgniversity of London and a
specialist in Islamic law. Neither statement wasllemged by the Home Office

Presenting Officer and the respondent put in noedxpvidence of his own. The
expert evidence was adduced on behalf of AA withieav to establishing that AA

primarily was the de facto adopted child of Mohan(esiwell, of course, as being his
sister-in-law through marriage).

Dr Luling, in the course of her report, stated thiadre was no concept of formal
adoption, in the western sense, under Sharia Isltami because of the fundamental
principle of blood lineage. Children can be paradamily unit in all senses but will
never share the lineage. As she put it: “Thus thepfe who assume the care of a
child are its legal guardians rather than adoppiaeents in the European sense. The
relationship can rather be considered a transfeeggonsibility....” She said that in
Somalia many households contain children of differparentage, particularly in
modern times with so much family disruption andslag life. She said that raising
orphan children is highly recommended in Islam.

In the course of his report, Dr Shah confirmed thate was no adoption as such in
Islamic law but said that there was a system “akm’it. He referred to a legal
institution known as Kafala whereby an individuahyrbecome a protégé (as he put
it) and be part of the household of an adult. Heé 8at the system only falls short of
full adoption in that the individual can have nghi of inheritance under Islamic law
by reason of the primacy given to blood lineageeréhwas no formal state
mechanism giving effect to Kafala but the operatas® was essentially a fusion of
Somalian customary law and Islamic law. He saidt tlisce of circumstances
prevailing in Somalia make it “all the more likellgat the members of a kin group
rely on informal mechanisms to adjust their fanlivyes”. He further stated his view
that improvised mechanisms may extend to adoptweri though it may be frowned
upon from the perspective of the religious lawsdéimn”.

It was common ground before us first that AA’s tielaship with Mohamed fell
within the concept of Kafala and second that AA hatl been adopted by means of
any legal process recognised by the United Kingdsradoption.
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The proceedings below

14.

15.

16.

In the First-tier Tribunal, Immigration Judge HaWY his determination promulgated
on the 8 September 2010 summarised the factual backgromddaasessed the
evidence. Having done so, he concluded that AA thaschild of a parent who had
been granted asylum in the United Kingdom. He awmrsd that AA was clearly a
family member of the family unit of Mohamed andttttze expert evidence indicated
that AA “falls into a specific category of persomgho have been taken into
guardianship or the care of others under a trargfeesponsibility such that Islamic
law would recognise the legal status of the appelia relation to [Ms A and
Mohamed] as their child for all purposes and in tireumstances in which the
appellant was an orphan”. In the alternative, thmnigration Judge in any event
concluded that refusal of entry was, in the circtameses, in breach of Article 8 of the
Convention; and so allowed the appeal on that gt@lso.

In the Upper Tribunal, on the respondent’s appegairest those conclusions, Senior
Immigration Judge Grubb took a different view oe first ground. On the appeal it
was argued on behalf of AA that Mohamed was to dgamded as the (adoptive)
parent of AA. Senior Immigration Judge Grubb notked concession of (different)
counsel then appearing for AA that Mohamed didmegt the requirements of being
a de facto adoptive parent under paragraph 309&heflmmigration Rules. The
argument nevertheless was, in the light of the ex@é@dence, that Mohamed was
AA’s “parent” for the purposes of paragraph 352MeTSenior Immigration Judge
rejected that. He took the view that a transferpafental responsibility was not
enough in itself; that it was far from clear on thadence that a relationship (Kafala)
variously described by the experts as “akin to &dap or “guardianship” connoted
recognition in Islamic law of the relationship odrpnt and child; and that authority
was also against the argument. He thus concludatdtiie Immigration Judge had
erred in his interpretation of the phrase “childagbarent” as used in paragraph 352D.
However, the Senior Immigration Judge upheld thierd@nation of the First-tier
Tribunal on the Article 8 ground. The appeal was¢fore dismissed.

Given that the appellant succeeded on the Artictgd®ind (and the respondent has
not sought further to challenge the findings andctasion reached) it may be queried
what the purpose of this further appeal is. This \wamatter raised by Sir Stephen
Sedley in considering the grant of permission toeah The answer provided is that if
entry is permitted under the Immigration Rules #mitlement of AA to remain
thereafter will in effect align with the sponsogatitiement, whereby indefinite leave
to remain can be expected to be granted afterxpieyeof the 5 year period: whereas
grant of leave to remain under Article 8 is disicrery and not necessarily so linked
to the sponsor’'s position. Permission to appeas thas granted; and it is not now
said by Mr Hall that the points raised are acadenlg.

The Rules

17.

18.

Paragraph 6 of the Immigration Rules sets outpnétations which are to apply to the
Immigration Rules. The opening words “In these Rulee following interpretations
apply” prima facie indicate that such interpretaticare to apply generally to all the
Rules.

The following are the relevant interpretations ffoesent purposes:
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19.

“adoption” unless the contrary intention appears, includde a
facto adoption in accordance with the requiremenfs
paragraph 309A of these Rules, and "adopted" addptave
parent” should be construed accordingly.

“aparent” includes

(a) the stepfather of a child whose father is daad the
reference to stepfather includes a relationshipiragithrough
civil partnership;

(b) the stepmother of a child whose mother is daad the
reference to stepmother includes a relationshgirgithrough
civil partnership and;

(c) the father as well as the mother of an illeg#ie child
where he is proved to be the father;

(d) an adoptive parent, where a child was adopted i
accordance with a decision taken by the competent
administrative authority or court in a country whaasdoption
orders are recognised by the United Kingdom or witzechild

is the subject of a de facto adoption in accordanitke the
requirements of paragraph 309A of these Rules (#xbat an
adopted child or a child who is the subject of a fdeto
adoption may not make an application for leave nitere or
remain in order to accompany, join or remain withaaoptive
parent under paragraphs 297-303);

(e) in the case of a child born in the United Kiagdwho is not
a British citizen, a person to whom there has beeayenuine
transfer of parental responsibility on the groufidhe original
parent(s)' inability to care for the child.

The interpretation applicable to “a parent” thugpressly incorporates, in relation to
an adoptive parent, reference to paragraph 309At paragraph (which is contained
in Part 8 of the Immigration Rules relating to FeniWembers and which is in the
particular group of paragraphs in that Part retptio the immigration of children)

provides as follows:

“309A.For the purposes of adoption under paragra@h@-
316C a de facto adoption shall be regarded as ¢avin
taken place if:

(a) at the time immediately preceding the makinghef
application for entry clearance under these Rutes t
adoptive parent or parents have been living abfoad
applications involving two parents both must haved
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abroad together) for at least a period of time etyuthe
first period mentioned in sub-paragraph (b)(i) amaist
have cared for the child for at least a period iofet
equal to the second period material in that sub-
paragraph; and

(b) during their time abroad, the adoptive parent o
parents have:

() lived together for a minimum period of 18
months, of which the 12 months immediately
preceding the application for entry clearance must
have been spent living together with the child; and

(i) have assumed the role of the child's parents,
since the beginning of the 18 month period, so that
there has been a genuine transfer of parental
responsibility.”

Paragraph 310 then provides as follows:

“310. The requirements to be met in the case dfild seeking
indefinite leave to enter the United Kingdom as #umpted
child of a parent or parents present and settledbeing
admitted for settlement in the United Kingdom drat the:

() is seeking leave to enter to accompany or jam
adoptive parent or parents in one of the following
circumstances;

(a) both parents are present and settled in théetni
Kingdom; or

(b) both parents are being admitted on the same
occasion for settlement; or

(c) one parent is present and settled in the United
Kingdom and the other is being admitted on the same
occasion for settlement; or

(d) one parent is present and settled in the United
Kingdom or being admitted on the same occasion for
settlement and the other parent is dead; or

(e) one parent is present and settled in the United
Kingdom or being admitted on the same occasion for
settlement and has had sole responsibility for the
child's upbringing; or

() one parent is present and settled in the United
Kingdom or being admitted on the same occasion for
settlement and there are serious and compelling
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family or other considerations which make exclusion
of the child undesirable and suitable arrangements
have been made for the child's care; or

(g9) in the case of a de facto adoption one paragstah
right of abode in the United Kingdom or indefinite
leave to enter or remain in the United Kingdom and
seeking admission to the United Kingdom on the
same occasion for the purposes of settlement; and

(i) is under the age of 18; and

(iii) is not leading an independent life, is unniedrand is
not a civil partner, and has not formed an indepand
family unit; and

(iv) can, and will, be accommodated and maintained
adequately without recourse to public funds in
accommodation which the adoptive parent or parents

or occupy exclusively; and

(v) DELETED

(vi) (a) was adopted in accordance with a decisaken

by the competent administrative authority or caarhis

country of origin or the country in which he is icent,

being a country whose adoption orders are recodrbge
the United Kingdom; or

(b) is the subject of a de facto adoption; and
(vii) was adopted at a time when:

(a) both adoptive parents were resident together
abroad; or

(b) either or both adoptive parents were settlethé
United Kingdom; and

(viii) has the same rights and obligations as atheio
child of the adoptive parent's or parents' fanalycl

(ix) was adopted due to the inability of the orain
parent(s) or current carer(s) to care for him dretd has
been a genuine transfer of parental responsitditityhe

adoptive parents; and

(x) has lost or broken his ties with his family afigin;
and
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(xi) was adopted, but the adoption is not one of
convenience arranged to facilitate his admissionoito
remaining in the United Kingdom; and

(xii) holds a valid United Kingdom entry clearanfe
entry in this capacity”

20. Paragraph 352D is contained in Part 11 of the Imatign Rules which relates to
Asylum. It is in these terms:

“352D.The requirements to be met by a person sgd&amwve to
enter or remain in the United Kingdom in order amj
or remain with the parent who is currently a rekige
granted status as such under the immigration mltdse
United Kingdom are that the applicant:

() is the child of a parent who is currently augée
granted status as such under the immigration rmltdse
United Kingdom; and

(i) is under the age of 18, and

(iii) is not leading an independent life, is unnedrand
is not a civil partner, and has not formed an irhejent
family unit; and

(iv) was part of the family unit of the person gieth
asylum at the time that the person granted asykfin |
the country of his habitual residence in order éeks
asylum; and

(v) would not be excluded from protection by virtoe
article 1F of the United Nations Convention and
Protocol relating to the Status of Refugees if leeento
seek asylum in his own right; and

(vi) if seeking leave to enter, holds a valid Udite
Kingdom entry clearance for entry in this capatity.

The Submissions on the first issue

21.  Mr Gill submitted that paragraph 352D was to bestared according to its ordinary
and natural meaning, having regard to the contedtta such purpose as is implicit in
the language used. In this regard, he cited thergasons of Lord Brown and Lord
Kerr in Mahad v Entry Clearance Office Addis Ababa [2009] UKHL 16; [2010] 1
WLR 48 at paragraphs 10 and 51 and Lord Clark&Nh(Afghanistan) v Entry
Clearance Officer [2010] UKSC 21; [2010] 1 WLR 1275 at paragraphst@86. He
further submitted that the rules were to be inttignt on the basis that it is to be
presumed that the Secretary of State would be sgeki comply with international
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22.

23.

24,

25.

human rights obligations and so as to achieve stargty and to avoid discrimination
as between individuals.

Mr Gill went on to submit that there was a stror@iqy objective in promoting
family reunion and in promoting the best interestghildren. He drew our attention
to a considerable number of materials in this r@gdhus in Article 2 (h) of the
Refugee Qualification Directive 2004/83/EC “famitlyembers” is defined so as to
extend to minor children of a couple in the circtemses there provided “regardless
of whether they were born in or out of wedlock alopted as defined under the
national law”. He also referred to Article 23 whigmphasises the obligation to
ensure that family unity can be maintained. It ni@y noted that Article 23(5)
provides that Member States may decide that theéclArialso applies to other
dependent close relatives who lived together as giathe family at the time of
leaving the country of origin.

Mr Gill further referred to the rights of the chiet out in Article 24 of the Charter of
Fundamental Rights of the European Union (2000)Rézommendation B of the
Final Act of the United Nations Conference of Ppetentiaries on the Status of
Refugees and Stateless Persons 1951, wherebyetasnmended that the necessary
measures be taken for the protection of a refugkeisly especially with a view
(among other things) to the protection of refuged® are minors, in particular
unaccompanied children and girls, “with specialerehce to guardianship and
adoption”; and to the UN Convention on the RigHtthe Child 1989. In Article 20 of
that Convention, as Mr Gill noted, it is statedttieare for a child could include
Kafala among other possibilities (which possileltialso expressly included, as Mr
Hall in turn noted, adoption). Mr Gill also refedres, in this general context, to other
materials, including various General Comments orndlisions by various
Committees of the UN or the UNHCR, which emphatisebest interests of the child
and the importance of preserving the family unit.

All these materials and the objectives they exeindtie submitted, should “drive the
construction” of paragraph 352D.

Turning to the wording of the Immigration Rules riselves, Mr Gill made two
overall submissions:

1) First, he submitted that any child who has (prghfly become a child of the family
should be regarded as an adoptive child of thenpamo has been granted
asylum. Thus paragraph 352D relates — apart fratodical children or children
of step-parents — not only to children who havenbadopted de jure and to
children who have been adopted de facto withinatimbit of paragraph 309A,; it
also extends to those who can be styled as “adofsedn if not within paragraph
309A) by reason of having become a child of theiliam

2) Secondly, he submitted that paragraph 6 (whichifesses in this respect uses the
words “includes”, not “means”) was not attemptiogoe exhaustive of the notion
of what a child of “a parent” may be. Set in thentext of Part 11 of the
Immigration Rules (relating to asylum) and the in&gional obligations and
conventions, paragraph 352D is not to be confirreglowerned by paragraph 6 or
paragraph 309A at all; and the (non-exhaustive)ndein of “a parent” in
paragraph 6 is not relevant to paragraph 352D. &Ratfaragraph 352D is to be
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26.

27.

28.

read by reference to a “broader concept of famidg,he put it: to achieve the
objectives of promotion of family reunion and thesbinterests of a child and to
reflect what he says is the modern reality: thtaent” can cover a wide range
of persons. Accordingly, the relationship of Kafakafound on the facts to subsist
here justified the conclusion that AA is the chiidMohamed for the purposes of
paragraph 352D. The Senior Immigration Judge wasg/to conclude otherwise.

Mr Hall, on the other hand, advanced a primary @argnt, by way of respondent’s

notice, to somewhat different effect from the apgto adopted by the Senior
Immigration Judge. Mr Hall submitted that it woudd wrong to allow resort to wider

considerations of policy to subvert the plain andimary meaning of paragraph

352D. On the contrary, the Secretary of State lasubmitted, declared by the terms
of paragraph 352D what the policy is to be. Thdows Conventions and Charters
had left it to Member States to decide how to aa#l such matters; and the way in
which the Secretary of State had elected to del the matter was the way set out in
the Immigration Rules.

Moving on from that, he says that paragraph 6 ipressed to be of general

application to the Immigration Rules. The interptiein to be applied to “a parent”

clearly is not strictly definitional — it does nexpressly mention biological parents —
but otherwise comprehensively covers those whaatee taken as “a parent”. The
reference to “adoptive parent” expressly, in theecaf a child who is the subject of a
de facto adoption, requires the adoption to beaticordance with the requirements of
paragraph 309A of these Rules”. Paragraph 309Aates that a de facto adoption is
to be regarded as having taken place if each ofmétters then set out in (a) and (b)
of that paragraph are satisfied. In this case #neynot so satisfied. There is simply no
basis, he submitted, for not incorporating therpretative provisions of paragraph 6,
and hence paragraph 309A, into the provisions ochgraph 352D which expressly

refer to the situation of the child of “a parent”.

Accordingly, whether or not the Senior Immigratidbudge was right to conclude on
wider grounds that the nature of Kafala was sueh ithcould not amount to adoption
in the sense used in the Immigration Rules, thetgmint in this particular case is
that AA on any view could not satisfy the requirertsefor de facto adoption as set
out in paragraph 309A.

Decision on first issue

29.

30.

31.

| am in no real doubt that the purposive intergretato paragraph 352D advanced
(with care and elaboration) by Mr Gill cannot betsined. It is in my view contrary
to the plain and unambiguous language of the Imetign Rules.

| can see no proper basis for saying there caoine siotion of adoption applicable to
entry clearance applications under paragraph 358ibhacan operate separately from
and outside the meaning otherwise given to it k& other purposes of the Rules.
Indeed, adoption, whether de jure or de facto,Jvsrg serious and sensitive matter. It
cannot readily be expected, for some purposesdiutthers, to be left, in the modern
immigration and asylum context, in an undefinedesta

The interpretation to be applied under paragraph ‘@doption” (and “adopted” and
“adoptive parent”) itself expressly brings into ylaunless the contrary intention
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32.

33.

34.

35.

appears, the requirements of paragraph 309A. lrue that paragraph 352D is
contained in the Part relating to asylum and itselkes no reference to adoption. But
it does refer to the child of a parent: and itnewitable that one then looks back to the
general interpretation provisions of paragraph &de what that connotes — indeed,
absent that, it is difficult to see how de factopigd children could otherwise fall
with paragraph 352D at all. In the context of aro@tle parent that therefore
connotes either (a) adoption in accordance witle@stbn taken by the competent
administrative authority or court in a country waasloption order are recognised by
the United Kingdom; or (b) de facto adoption in@cance with the requirements of
paragraph 309A. That is what it says. There istherccategory.

Moreover, the requirements of paragraph 352D aneutative; and being a part of the
family unit at the relevant time, as required by),(is not in itself enough to give
entitlement to entry: rather, it is just one of #re requirements that have to be met. It
is also to be noted that under requirement (i) afagraph 352D the requirement is
that the applicant “is” the child of a parent gethtasylum in the United Kingdom;
not that the applicant is regarded as or treatetheshild of a parent so granted
asylum. It may further be recalled that, underofethe interpretation provisions of “a
parent” contained in paragraph 6, a “genuine temsf parental responsibility” only
expressly comes into play in the context of a chddn in the United Kingdom who is
not a British citizen.

In all these circumstances, | can see no basithassertion that the interpretative
provisions of paragraph 6 (and thereby the prowmsiof paragraph 309A) do not
apply to paragraph 352D. In my judgment, they ¢tyedo. That paragraph 6, with
regard to “a parent”, uses the word “includes” antl “means” is, in my view, of no
real significance in this context. The interpregatis plainly setting out exhaustively
who is to be regarded for the purpose of the Ratean “adoptive parent”: and there
is nothing either in that paragraph or in paragrapaD itself to indicate a contrary
intention for the purpose of entry clearance ajpibms under paragraph 352D.

Mr Gill objected that paragraph 309A is expressedapply for the purposes of
adoption under paragraphs 310 — 316C. It does anptlst it applies to paragraph
352D. That is so. But the point has no real weightmy view, given that the
provisions of paragraph 309A are expressly brougbtplay for the Rules generally
by the interpretative provisions of paragraph @dekd, the words of exception
contained in brackets in (d) of the interpretatprevision relating to “a parent” in
paragraph 6 would on one view seem to be otiosdMorGill's approach, if this
approach were correct. It is, at all events, treedhat no exception with regard to
paragraph 352D is contained in this interpretagik@vision of “a parent”. Nor do the
interpretative provisions specifically applicable Part 11 under paragraph 352G
indicate any different position with regard to theeaning of “a parent” for the
purposes of Part 11.

The most powerful point advanced by Mr Gill, aseems to me, is the point that if
the requirements of paragraph 309A have to be areagplicants such as AA under
paragraph 352D then it is likely, in practice, ttiagre will be very few cases indeed
(Mr Gill even suggested no cases: although | datimok one can necessarily go that
far) whereby — given realities relating to asylulairas — a child seeking entry into
the United Kingdom as a de facto adopted child ¢@altisfy those requirements. |
would agree that it appears to be likely that nodstuch applicants would not satisfy
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36.

37.

38.

those requirements. But that, as | see i, is tlanze the Secretary of State has
struck. There were and are very difficult issudatieg to entry of children claimed to
be de facto adopted children (as the case — aimgdht amended Immigration Rules
— of R v Immigration Appeal Tribunal ex parte Tohur Ali [1988] 2 FLR 523
illustrates). It was, as | see it, a matter for Sexretary of State as to how to define
“the child of a parent”. Nothing in the various @entions or other materials referred
to us by Mr Gill precluded the Secretary of Statenf adopting such a definition. It
also has to be borne in mind that the Secretargtate will inevitably have had to
consider the possibility of abusive applicationsl @ahe dangers of child trafficking
and the like. To say this is not to set up an eoas policy consideration to support
a restricted interpretation: it is simply to shdvat the natural and ordinary meaning
conveyed by the words actually used does not yeldnseless conclusion; and that in
deciding how to set out the required approach énlthmigration Rules the Secretary
of State will have had a number of differing, armnpeting, considerations to take
into account. The balance struck is thus that esgbyeset out in the relevant
Immigration Rules, in determining who is to be mefgal as “the child of a parent” for
this purpose.

Such a conclusion is supported, moreover, by aiiyhdn AS (Somalia) v Entry
Clearance Officer Addis Ababa [2008] EWCA Civ 149; [2008] Imm AR 510 it was
common ground, in the context of an argument basedbaragraph 352D, that
“parent” had the meaning given to it by paragraplar@ that children by adoption,
including de facto adoption, were included so lagthere was conformity with
paragraph 309A: see paragraph 21 of the judgmdr.argument of Mr Gill (who
also appeared in that case) thus was in that cagbat paragraph 309A did not apply
to paragraph 352D but that it operated so unjukty it should be overridden or read
down (an argument which did not prevail: see paplgr22). The Court of Appeal,
comprising Waller LJ, Sedley LJ and Moore-Bick b not query what was stated
to be common ground; although Mr Gill is beforeaideast entitled to say that the
point was not argued but was conceded.

In MK (Somalia) v Entry Clearance Officer [2008] EWCA Civ 1453; [2009] Imm AR
386 — the case referred to by Senior Immigratiotig@uGrubb — that position was
again assumed to be correct by all the (very egpeedd) counsel involved. In the
course of giving his judgment, however, Maurice Kady with whom Thomas LJ and
Waller LJ agreed, plainly considered the matter laghly considered that to be the
correct approach.

In paragraph 12 of his judgment, he pointed out i question of de facto adoption,
because of its very lack of formality, presentedeaeiving state with obvious
problems of verification; that there was no intéioraal consensus about the problem
of de facto adoption; and that there was no idafli obligation of customary
international law prescriptive of the national apgrh to de facto adoption (points
which have resonance in the present case, in ®iévr Gill’s reliance on the various
Conventions and other materials deployed beforeAir considering the provisions
of paragraph 352D, paragraph 6 and paragraph 309#heo Immigration Rules
Maurice Kay LJ said this at paragraph 17 of higjuadnt:

“In the present case (and, | accept, many oth#rs) test of de
facto adoption is not satisfied because it requttes both
adoptive parents have spent at least 18 monthgglwith the
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child immediately prior to the child's applicatidor entry
clearance, whereas in an asylum case at least brteeo
parental figures will usually be in the United Kdam, having
successfully sought asylum.”

He went on to deal with counsel’'s argument fordkistence of a free standing policy
outside the Rules. He said this (among other thiagparagraph 23:

“These are ingenious submissions, going far beybode in
the not dissimilar case &S(Somalia) v Secretary of Sate of
the Home Department [2008] EWCA Civ 149, and they benefit
from the obvious attraction that, if correct, thewoid
distinctions between formal and de facto adoptaom between
de facto adoption within the meaning of paragrapA3and
other forms of de facto adoption which may appeabé no
less deserving. In this context, | accept that mia¢ure of
asylum will very often mean that the person whdleging
persecution will be unable to satisfy paragraphA30%owever,
in my judgment the submissions are not correceach this
conclusion for a number of reasons. Secondly, when the
issue came to be addressed in the Immigration RA066 and
afterwards, de facto adoption was given a spec#id
restrictive meaning. It would be very odd if thaisted side-
by-side with a vaguer and less demanding polityrdly, and
following from that, | accept Miss Giovannetti'sbsoission
that the amendments to the Immigration Rules in 0200
superseded the previous, more loosely expressedession
and that the DSP and the ECG took the form of guidao
entry clearance officers on how to apply the Immitign Rules,
whilst expressly identifying current concessionsiokhfall
outside the Rules. Thus, the passage dealing wothef
dependant relatives” and “"compelling compassionate
circumstances" is expressed in terms that make thed it
relates to a category of leave outside the Ruteequires an
entry clearance officer to carry out a screenisg te.”

Maurice Kay LJ went on to conclude, in paragraploRfis judgment, that “there is
no free standing policy operating outside the Inmatign Rules which accrues to the
particular advantage of de facto adoptive childubio fall outside paragraph 309A”.

Mr Gill objects that, as iAS (Somalia), the points of interpretation which he now
raises were not argued MK (Somalia): it was common ground in that case that the
appellants could not succeed by reference to theidgnation Rules. But as | see it
Maurice Kay LJ, as part of his reasoning, considéhat was indeed correct and that
de facto adoption had a specific meaning, by refseto paragraph 309A, which
meant that many would not be able to satisfy tts. tln any case, even WK
(Somalia) were not binding on us on this point, | agree vitithnd would follow it as

to the applicability to paragraph 352D of the reguients for de facto adopted
children laid down by paragraph 309A. It seems ®that any contrary conclusion
would involve a distortion of the words actuallyedsn the Immigration Rules.
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Mr Hall, also referred us to, and adopted as péri® Respondent’s Notice the
reasoning in, the determination (post-dating ttigenior Immigration Judge Grubb)
of Senior Immigration Judge Gill in the casemmitry Clearance Office Addis Ababa v
Mohammed [2011] UKUT 00378 (IAC). There, on the basis ofjaments much the
same as — even if not as detailed as — the argsnasivanced before us, Senior
Immigration Judge Gill concluded that there wasyoohe meaning of de facto
adoption under the Immigration Rules and that wees rmeaning given to it under
paragraph 309A, which applied to paragraph 352vel$ as to paragraphs 310 to
316C. It will be gathered that | agree with thahdasion.

Nor, in my view, does this interpretation of thenhngration Rules lead to any great
lacuna. It must not be forgotten that Article &loé Convention is always available to
be relied on in an appropriate case - indeed AAhm present case succeeded on
precisely that ground. Further, it may be, for egban that applicants in
corresponding circumstances may in some casesl®é¢oatiaim eligibility for family
reunion on compelling compassionate grounds.

Each of Mr Gill and Mr Hall — although more partiatly Mr Hall — placed some
reliance on paragraphs 319V and 319X as lending@tigo their arguments. We
were told that those rules were introduced varipisl amendment on Y6March
2011 and 18 June 2011, subsequent to the events and decisigp®stion, and | do
not think they cast any real light on the issuentérpretation before us.

Mr Gill further objected in his written submissiomsreply that if the interpretation
advanced by him on behalf of AA was wrong then tkeult was effectively
discriminatory, did not accord with the spirit et Refugee Convention and unfairly
disadvantaged children coming from Islamic coustrehere there is no system of
adoption as such and/or where there are no funngaelevant state institutions. He
said that there was “clear discrimination” in tinentigration Rules and that the court
should so “declare”. But no claim for a declaratioh incompatibility with the
Convention to this effect was ever pleaded or pnesly argued. In any event, as | see
it, the balance has been struck in the ImmigraRates by the Secretary of State in a
way open to her; and, further, applicants such Asafe able to invoke their rights
under Article 8 in an appropriate case.

In such circumstances, and given my conclusiottsnk that it is unnecessary further
to consider whether in any event (and leaving agatagraph 309A) cases of Kafala,
even if established on the facts, can never fahiwisome broad concept of de facto
adoption (as Senior Immigration Judge Grubb seemisave thought: although cf
Tohur Ali (supra)); or whether they always will (as perhapsnigration Judge Hall
seems to have thought). Because of the requirenodérparagraph 309A the point
will, 1 suspect, arise relatively rarely in a caxttsuch as the present. It may in fact
perhaps be the case that there is a middle postioereby — depending on the
particular facts and circumstances — some casé&fala could constitute what is
said to be de facto adoption and some not (thttink, perhaps being the view to
which each of Mr Gill and Mr Hall ultimately incled). Possibly, too, expert evidence
on this topic will not always take the same formirashe present case, where there
was no cross examination and no exploration of @ample) issues such as the
permanence or revocability of Kafala arrangemdmisefer, for myself, to express no
concluded view on such matters.
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45.

46.

47.

48.

| can deal with the second issue very shortly.

The letter said to contain the policy in questioasvdated ® August 2007 and was
from the Entry Clearance Manager based at thesBriimbassy in Addis Ababa. It
was sent to a firm of solicitors (experienced iyl@a® and immigration matters)
called Wilson & Co, and was in response to a lditem that firm dated 31July
2007 (and there had also been previous correspoajéerhat letter had described the
three Somalian applicants who were the subjecthefdorrespondence as adopted
children of the sponsor. It was asserted that theye de facto adopted children
entitled to entry under paragraph 352D: the padicissue raised was whether it was
appropriate to charge fees for their entry cleagaquplications.

The letter of & August 2007 stated as follows:

“Thank you for your letter of 31 July to UKvisagyped to the
British Embassy here in Addis Ababa. | am replyagyEntry
Clearance Manager here at the Visa Section.

Upon receipt of your letter | consulted the Dipldim&ervice
Procedures (DSPs) chapter 16.2 and | accept tisatjtidance
does not make a distinction between biological addpted
minor children. In light of this, | have sought &k from UK

visas and as a result can confirm that as all thhéldren are
minors, they are entitled to apply under Paragi@®sD of the
Immigration Rules and therefore their applicationdl be

processed gratis.

They should now lodge their applications at thea\V@ction in
order for them to be processed.

| apologise for any inconvenience caused to yoanser or the
applicants but hope that this letter clarifies maitt ...”

This letter was among the materials referred tdrimaigration Judge, as he recorded
in the opening paragraphs of his determination. gutecorded no argument, and no
decision, that the letter constituted a policyhs Secretary of State extraneous to the
Immigration Rules. Mr Gill noted that at the endhef determination the Immigration
Judge had said that the respondent’s decisionfigeeentry was “not in accordance
with the law or the applicable Immigration Ruledr Gill's suggestion was that the
phrase “not in accordance with the law” connoteat tthe Immigration Judge had
accepted that the decision was contrary to theyalilegedly contained in the letter
of 6" August 2007. That is untenable. As the Immigrationige’s remarks in the
immediately preceding paragraph of the determinagiwow, he was ruling the refusal
as “unlawful” because he found that it breachedche8.
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49.  Accordingly, if AA wished to renew the assertedipplargument based on the letter
of 6™ August 2007 in the Upper Tribunal it was incumbenther to do so. She never
did.

50. In any event, the letter of'6August 2007 cannot possibly, in my view, be prazdot
into a statement of general policy intended to a@pitraneously to the Immigration
Rules. It was, self-evidently, the statement ohapi of an Entry Clearance Manager
on the facts of a particular case and where thetoureof fees was being debated.
There was no express reference to paragraph 308Aarindication that the letter
was to be taken as having a wider import other thareference to the particular case
being discussed.

51. Itherefore would also reject the second groundppfeal advanced.

Conclusion

52. I would for my part dismiss the appeal.

53.  Finally, Mr Gill complained that, notwithstandingA/s success on the Article 8

ground, entry clearance apparently still has nenbgranted to AA. Concerns about
this were expressed by Sir Stephen Sedley at timeiggon stage. | am not aware of
any reason why entry clearance should not be giaotghwith, to enable AA to be
reunited with the members of her family in the @diKingdom.

Lord Justice Toulson :

54.

| agree.

Lady Justice Arden :

55.

| also agree.



