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STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantapplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958the Act).

The applicant, who claims to be a citizen of Seraraved in Australia approximately
10 years ago and applied to the Department of Imatian and Citizenship for a
Protection (Class XA) visa approximately 8 yeatsradirriving The delegate decided to
refuse to grant the visa and notified the applicdrihe decision and his review rights
by fax.

The delegate refused the visa application on tkeslihat the applicant is not a person
to whom Australia has protection obligations unitier Refugees Convention.

The applicant applied to the Tribunal for reviewtloé delegate’s decision.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that tqgplicant has made a valid
application for review under s.412 of the Act.

RELEVANT LAW

6.

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Ausialb whom the Minister is satisfied
Australia has protection obligations under the 1@dhvention Relating to the Status
of Refugees as amended by the 1967 Protocol Reglatithe Status of Refugees
(together, the Refugees Convention, or the Coneeti

Further criteria for the grant of a Protection @laA) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

9.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.



10.

11.

12.

13.

14.

15.

16.

The High Court has considered this definition mumber of cases, notabBhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225VIIEA v
Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haiji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR IMIMA v Respondents
S152/20032004) 222 CLR 1 andpplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significarftysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, where such hardship or dahiagatens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court haslaxed that persecution may be
directed against a person as an individual orrasmber of a group. The persecution
must have an official quality, in the sense that afficial, or officially tolerated or
uncontrollable by the authorities of the countrynafionality. However, the threat of
harm need not be the product of government poliapay be enough that the
government has failed or is unable to protect gq@ieant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persesutdowever the motivation need not
be one of enmity, malignity or other antipathy tossathe victim on the part of the
persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besolelyattributable to a Convention reason. However,geergon for multiple
motivations will not satisfy the relevant test 1sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
s.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.



17. In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisesrféar, to return to his or her country
of former habitual residence.

18. Whether an applicant is a person to whom Austtas protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

19. The Tribunal has before it the Department’s filghwhe protection visa application
and the delegate’s decision, and the Refugee ReMmibunal (RRT) file 1000587,
with the review application.

20. The Tribunal also has other Departmental filestirgdgto other applications by the
applicant.

21. Theapplicant appeared before the Tribunal to give@we and present arguments.
The Tribunal hearing was conducted with the assigt@f an interpreter in the Serbian
and English languages.

22. The applicant was represented in relation to tkieeveby a registered migration agent.
Department’s file CLF2009/131059

23. The applicant stated in his protection visa applcathat he was [Applicant Name], a
citizen of Serbia. He indicated that he has livedustralia for approximately 10 years,
under the name of [Alias Name], a citizen of CoyitHe indicated that he used a
false Country 1 passport to enter Australia. Thaiepnt stated the date on which he
was born approximately 40 years ago in LocatiolCéuntry 2.

24. The applicant stated that he previously lived irb&e Croatia, Bosnia, and Country 2.
He indicated that he visited other countries. H¢est that he was granted refugee status
in Country 2 and he lived there for approximatelye@rs until he left for Australia. The
applicant indicated that he has been married amatckd, in Country 2 and Australia.

25. The applicant claimed that he was a membeAd€an’s Tigerq'Serbian Volunteer
Guard’, (‘Srpska Dobrovoljka Garda’ or SDG), commonly known as ‘Arkan’s
Tigers’ (‘Tigers’, ‘Arkanovci’ or ‘Arkanovi Tigrovi) which was established on 11
October 1990 by Zeljko RaZznatéypopularly known aérkar] during the war in
former Yugoslavia. He indicated that he was onAr&hn’s officers. He claimed that
when he realised the “atrocities” Arkan was peragig he fled to Country 2. The
applicant claimed that he was living in Country itwhis wife Person 1 after he left
Arkan’s paramilitary group but when he learned foat of Arkan’s bodyguards and
other associates had been killed he became comtctraiehis wife’s family might
betray him He claimed that he left his wife in th&l 1990s and 4 years later he
assumed the identity of [Alias Name] He indicatieakt the came to Australia as [Alias
Name]. The applicant claimed that approximatelye8rg ago he was told that a relative
in Serbia had been approached by two police offiadro were looking for him. He
stated that he did not know why they wanted him.
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27.

28.

29.

30.

31.

32.

The applicant claimed that he was afraid of “Arlsamien”, because he was considered
a traitor for running away from the group; he fegpersons who may wish to silence
him because he knows what Arkan’s men were doimggduahe war; and he feared
persons who hated Arkan and were opposed to the SBGtated that there may be
people in government, including the police andtimeo positions of power, who will
recognise and kill him. He stated that he was afssominority religion while Serbians
were Orthodox.

The applicant indicated that 2 years after the &rom of ‘Arkan’s Tigershe applied
for and was granted refugee status in Country 2sthied that he served in the Serbian
Special Forces for a few years before Arkan’s Tger

The applicant’s adviser stated that the applicaad advised that he had been granted
permission by the Minister to lodge a further petitn visa application. She submitted
a primary school certificate relating to the apght; photographs of Arkan and his
men,; other photographs taken at “Arkan’s barracksthe Croatian border; articles
relating to Arkan’s Tigers; other articles relatitmgcrime in Serbia and war crimes
investigations.

The adviser submitted a letter from the Municip#ic@ of Public Order of Location B,
Country 2, dated, which states that the applicanfiomed his name to be [Applicant
Name], born approximately 40 years ago, in Locafipountry 2. The document lists
his nationality as “former Yugoslavia” The documstdtes that the applicant lived in
Country 2 for approximately 10 years but he hadlocuments relating to that period
and it is no longer possible to determine the appli's residency status. The letter
states that the applicant returned to Country 2 r@$ugee and he was granted a permit
to remain in Country 2 The letter indicates thatpermit was valid until he left the
country. It indicates that the applicant gave r@bt€departure to the local authorities
approximately 10 years ago. The author stateghleadpplicant’s actual departure date
is unknown.

The adviser submitted a letter from the applicaftsmer primary school in Location
C, Serbia, which states that the applicant attetidedchool and when he ceased to be
a student.

The applicant indicated in a letter to his advibat he was [Applicant Name], born in
Country 2 approximately 40 years ago. He indicélbed his grandparents were from
Country 3, Country 4, and Croatia. He stated tftat &is parents divorced he lived
with his father in Location D, Serbia. He statedtthriefly he was taken by a
grandparent to Country 2 but he was forced to nettmiSerbia by his father. He stated
that he lived with his father and a grandparenil tietwas adult.

The applicant claimed that he served in the YugoBkople’'s Army for one year in the
late 1980s He stated that he was subsequently kesmehen war broke out in
Yugoslavia and he joined the Serbian Volunteer G stated that he served in the
SDG for a couple of years and he was one of Arkafiisers. He stated that he fled to
Country 2 when he no longer wanted to be associaitthdArkan’s criminal activities.
He stated that he was permitted to remain in Cguhtmtil “the situation cleared itself
in Yugoslavia”.
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The applicant stated that he did not want to retar8erbia because he feared reprisals
relating to his involvement with the SDG. He claoithat members of the group
interrogated members of his family and they weeksg to find him so he was forced
to change his name “to escape the group”. He iteticéhat in Country 2 he lived a
“normal” life, he met his first wife, Person 1, atity had a child. He stated that they
married but the marriage ended after a few mondig to family influences” He stated
that he was offended by his wife’s mother who aedusm of not being Serbian and
she referred to him as a “Slovak”. He stated tftat a few years he bought a Country
1 passport and he assumed the identity of the pensahe passport, [Alias Name]. He
stated that he used the passport to come to Aiastiradl he subsequently lived here for
approximately seven years claiming to be [Alias g citizen of Country 1.

The applicant’s adviser made submissions to theafe@nt. She submitted the
original documents referred to above and othermédion relating to those documents
She submitted a birth certificate extract issue@auintry 2 which stated that the
applicant was born in Country 2 approximately 48rgeago. The adviser asked the
Department to refer to [Applicant Name] as [Aliaamk] “given the sensitivity of his
case”.

The adviser submittedMilitary Service Certificatessued to [Alias Name] on a stated
date, and &riminal Records Check Certificgtm the same name issued at
approximately the same time. The applicant toldTthieunal at the hearing that all the
documents relating to [Alias Name] were fabricated.

The Department received a further submission frleenaipplicant’s adviser. She
submitted @estimonium baptisnthen recently issued to [Applicant Name]. The
adviser indicated that the applicant will fully operate with any inquiries the
Department wants to make about him in Country 2hieudlid not consent to any
contact between the Department and the Serbiaw@itigs regarding his case.

The applicant was interviewed by the Departmené Thbunal has listened to the
interviews. The applicant described his backgroamdl essentially repeated his written
claims. He indicated that he lived with his fathretocation C, Serbia, after his parents
divorced and when he finished primary school hetw@secondary school in Location
E. He indicated that he subsequently did his cosguylmilitary service and he was
released from the army

The applicant stated that after he completed hlisamyi service he was unable to get
work and he moved around before he joined Arkardsig. The applicant stated that
he joined the SDG after a personal interview withah. He provided details regarding
his activities with the SDG. The applicant stateat the was a regular member of the
group before he became an officer for Arkan foeaqal. He claimed that he went on
approximately 15 missions with the SDG and durlmgse missions he was involved in
activities to secure territory for Serbia. He sidteat civilians were killed by the SDG
during those missions. He indicated that for th&t frear he was based in Location F
and the second year he was based in Location Bfplecant indicated that he did not
always move directly with Arkan. He stated thadieenot kill anyone during his
involvement with the SDG but he witnessed otheraglthe killing.

The applicant stated that approximately 2 yeaes &i¢ joined the SDG he fled to
Country 2. He stated that he no longer wanted tonipicated with the group’s illegal
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41].

and dangerous activities. He stated that he jdinedjroup at the end of 1990 and he
left it approximately 2 years later The delegateowented that Arkan was in prison
from late 1990 until June 1991. The applicant st#bat the delegate’s information was
incorrect.

The applicant stated that he initially applied éone to Australia approximately 15
years ago using his Yugoslavian passport. He stagdhe application was rejected.
He stated that he then decided to purchase a Goluptassport, adopt the identity of
[Alias Name], and apply for an Australian visa Ads Name]. He stated that by using
the Country 1 passport he was able to obtain atr&lies visa and he came here
approximately 10 years ago.

The delegate accepted the applicant’s claim thatdse[Applicant Name], a citizen of
Serbia. She accepted the applicant’s claims rglatirnis involvement with the SDG
but found that the applicant’s recollection regagdnis involvement with the group
was flawed. The delegate commented that Arkan wasison from November 1990
until June 1991 and the applicant could not hawnhbeorking for him during that
period but she accepted that the applicant had sorovement with the SDG during
the war. The delegate found that the applicantlivay in Country 2 for

approximately 8 years after he left the SDG andhdbtlnat if he was a person of interest
to either the SDG or anyone else they had accdsstduring that period. The
delegate found that the applicant’s claim that farmmembers of the SDG were
targeted and killed was not well-founded. She ntheti persons who were involved
with paramilitary groups during the war turned tganised crime after the war and
they were targeted for their criminal activitiesher than their activities during the war.
The delegate found that the applicant was not wapid in criminal activities or
organised crime in Serbia so he was not at ridkaof for these reasons. The delegate
considered the applicant’s claim that the Serbighaities approached members of his
family in Serbia and asked about his location. 8ag not satisfied that the police
inquiry was related to the applicant’s activitiesidg the war or that it was indicative
of ongoing interest about him by Arkan’s associateanyone else who was supporting
or opposing the SDG. The delegate found that tipéicamt’s fear that he will be
harmed in Serbia because of his involvement wghSBG was not well-founded.

RRT file 1000587

42.

The Tribunal received a submission from the apptisaadviser in which the adviser
submitted documents which were previously submitbetie Department, including
the letter from Country 2 relating to the applicamésidence there; his baptism
certificate; and the extract from of birth certte.

Department files CLF2006/142876, CLF2007/36128, 203+/57961, and
CLF2006/142876

43.

44,

These files relate to previous applications byapplicant while he was using the name
[Alias Name].

The applicant’s sponsor for a spouse visa, Persolaitned that she met [Alias Name]
in Yugoslavia several times over a few years. $&ed that during those visits he
“showed” her “around Yugoslavia”’. The applicanticiad that he had dual Country 1
and Yugoslav citizenship. He provided documentatirgd to his past, including a
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military service certificate from Yugoslavia, issu® [Alias Name]. The applicant
stated at the hearing that the claims made bypussor and the documents he
provided in support of the application were false.

The applicant was granted the temporary spousebvisthe marriage ended before the
permanent visa was granted. The applicant firsli@gfor a protection visa
approximately 4 years ago. He stated in that hean@szen of Country 1 but claimed
that the Country 1 authorities were refusing taggase him as a citizen because he
lost his passport. He stated that under the cirtamass he was stateless. The delegate
refused the application after finding that the agapit was a Country 1 citizen and he
could enter and reside in Country 1.

The applicant’s former wife, Person 2, was intemad by the Department. A summary
of the interview is on file. She indicated that shet the applicant in Australia and the

information she provided in the spouse applicatioduding claims of having travelled
with him in Yugoslavia, were false.

The applicant was interviewed by the Departmergufmary of the interview is on
file. He stated that he was [Alias Name], citizéiCountry 1, of Yugoslav background,
and he had lived in Country 2. He stated at therurtw that he did national service in
Yugoslavia He stated that he went “awol” and herditlwant to return to Serbia. The
applicant submitted various documents relatings¢adentity and Country 1
citizenship.

The RRT, differently constituted, found that th@lkgant was not a refugee. The
Tribunal noted that the applicant did not wishite lin Yugoslavia, but he was willing
to return to either Country 1 or Country 2 The Tnhl stated that the applicant did not
raise any refugee claims relating to either of ¢hosuntries.

The Minister decided in recent months that it wathe public interest for the applicant
to be permitted to apply for a protection visa agster he admitted to being
[Applicant Name] rather than [Alias Name].

Other documents on file relate to unsuccessfulgite by the applicant to be granted a
bridging visa.

The hearing

51.

52.

The applicant attended the hearing with his advideressentially repeated the claims
he provided to the Department. He stated that rse[#aplicant Name], a citizen of
Serbia, born in Country 2 approximately 40 years &tg indicated that he had no right
to enter and reside in any country other than SeHb¢ indicated that he had not
investigated whether he can enter and reside imt®pQ. He stated that he lived there
as a refugee for approximately 8 years until hieftefAustralia. He stated that he was
known agApplicant Namelin Country 2 for 8 years and then he assumeddtatity

of [Alias Name] He stated that the documents he submitted inastippearlier
applications were fraudulent.

The applicant stated that he was involved with8B% and he was afraid that
supporters or opponents of the group will seekiltdim if he returns to Serbia He
stated that its supporters will seek to harm himbfging a traitor and its opponents will
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harm him for being implicated in the atrocitiesgmrated by the group. He was asked
if he feared any particular individuals. He did podvide names of particular
individuals but referred generally to “people inyg” He stated that Arkan’s political
party is still in power in Serbia and his supp@tand associates will seek to kill him
because he is considered to be a traitor for rgnaway from the group. He stated that
they will also harm him because he has damningeende regarding the group’s
activities during the war. The Tribunal commenteat the group’s activities during the
war have already been exposed, documented, anstigatd The Tribunal
commented that it was unlikely that he had anyrmfttion which had not been made
public in either Serbia or Croatia since the watezh

The applicant stated that he knew things which Aikaupporters which had not been
exposed and there were still persons who wouldvaoit the information exposed. The
Tribunal asked the applicant to explain what infation he had which in his view
would incite Arkan’s supporters to kill or harm hiie stated that he knew a lot of
things. The Tribunal asked the applicant if he dadhning information regarding any
specific individuals he could name. The applicatvmled vague responses. The
Tribunal indicated to the applicant that the greugctivities during the war have been
thoroughly examined and documented within Serbéhadroad. The Tribunal
commented that it doubted that he had any infoonatbout the group which was not
already known. The applicant stated that it has lmeany years since he left the group
and his memory is fading.

The applicant repeated his claims relating to imlivement with the SDG. He
indicated that he was homeless and unemployec dintle he was invited by Arkan to
join the group. He stated that he went to Arkatéee in Belgrade and asked to join
the group. He stated that he needed the work. ppkcant claimed that Arkan
interviewed him and then he was invited to join gin@eup as a regular soldier. He stated
that after approximately one year he left the camiprdut and moved on tobe one of
Arkan’s officers. He stated that Arkan was regylat the Erdut camp during that first
year. The Tribunal indicated to the applicant titahe time he was claiming to have
been personally interviewed by Arkan in Belgradel seen him at the camp in , he
was in a Croatian prison (see for example, SvafmeéArkanova ostavstina’ [Arkan’s
Legacy],Vreme 14 January 2010 http://www.vreme.com/cms/view3itip906970;
Pond, E., ‘Kosovo and Serbia after the FreNolm, The Washington Quarterly
Autumn 2005; the references provided to the applisadviser). The applicant stated
that the Tribunal’s information was wrong and hes\alle to accurately recollect that
at the end of 1990 he was interviewed and recriojedirkan and he saw him at the
camp during the first six months of 1991. The Tnalucommented that Arkan’s
detention in Croatia from November 1990 until Ja889 comes from reliable sources
and the applicant must be mistaken.

The applicant stated that he ran away from the @p@oximately 2 years after

joining. The Tribunal asked him whether he “ran @@ he just left the group. He
stated that he was expected to remain with thepgrda was asked if he had a contract
or some other agreement which required him to rewéh the group indefinitely. He
stated that he did not remember what conditionsgneed to when he joined the group
but when he left it he was effectively running away

The applicant stated that two men in official unifiowent to his relative’s house asking
for him in approximately 3 or 4 years ago. He stdtet his relative then told relatives
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in Country 2 and those relatives told him. He stakat when he heard about the
incident he realised that his life was in dangére Tribunal discussed the matter with
the applicant but he could not recall exactly whenvisit took place and he did not
know exactly who was involved. He stated that het déarge extended family in
Country 2 but they could not tell him anything maimut the incident. The Tribunal
asked the applicant if he contacted his relativ@arbia to ask her what happened. He
stated that he did not dare contact her becausedigid and in any event what more
could she tell him. He stated that when the mereweaving his relative’s house they
commented that he might be in Australia or Coubtriie stated that he considered this
statement to be very significant. The Tribunaldrie ascertain from the applicant why
it was significant but he was unable to explain.gtited that they appeared to know
where he was.

The applicant claimed that after he was told altie&itabove incident he realised that
his life was at risk and he subsequently decidad\eal his true identity and seek
protection in Australia. The Tribunal commented tih@ applicant appeared to place
great significance on the visit but he had extrgrislited information regarding the
incident and no information on which to concludattthe persons making the inquiries
were seeking to harm him. The applicant statetithiais view it was proof that he
was still a person of interest and that he coultddrened or killed in he returns to
Serbia.

The Tribunal discussed with the applicant why hiegd the SDG. He essentially stated
that he did it for the money. He indicated thatitenot get involved for political
reasons.

The Tribunal commented that it had consideredrmédion from external sources
regarding the SDG, its activities during the waug avhat has happened to the group
and its members since the war ended. The Tribumad the applicant’s adviser a list of
references which the Tribunal had read and indictitat those references were
available on the Tribunal’s internet site. The iitiluded the following sources:

» The Prosecutor of the Tribunal v Zeljko Raznjat@lgn known as ‘Arkan’
Indictment, 26 September, 1997, IT-97-27-I, Intéioraal Criminal Tribunal
for the Former Yugoslavia,
http://icr.icty.org/frmResultSet.aspx?e=wveb3digatd5d2pnrz55&StartPa
ge=1&EndPage=10

e Prosecutor of the Tribunal v Jovica Stanisic andiko SimatovicThird
Amended Indictment, 10 July 2008, IT-03-69-PTtefnational Criminal
Tribunal for the Former Yugoslavia, pg 2,

* Burg, S. L., Shoup, P. SThe war in Bosnia- Herzegovina: ethnic conflict
and international interventigrM. E. Sharp, New York, 1999

» International Crisis Grouggerbia: the Milosevic Regime on the Eve of the
September ElectionkCG Balkans Report No. 99, 17 August, 2000, pg 7,
http://www.crisisgroup.org/home/index.cfm?id=1738

» Partos, G., ‘Crime and politics meet in Serbid’traR December, 2008BBC
News http://news.bbc.co.uk/2/hi/europe/3340021.stm



Partos, G., ‘Serbia’s elite enemy withiBBC News26 March 2003,
http://news.bbc.co.uk/2/hi/europe/2888943.stm

‘Obituary: Zoranbindi¢’, BBC News13 March 2003,
http://news.bbc.co.uk/2/hi/europe/2844081.stm

Svarme, F., ‘Arkanova ostavstina’ [Arkan’s Legadyieme 14 January
2010 http://www.vreme.com/cms/view.php?id=906970

Encyclopaedia Britannica,
http://lwww.britannica.com/EBchecked/topic/712386jke Raznatovic

‘Delije’, http://en.wikipedia.org/wiki/Delije

Bosnian Institute, ‘Book Review of Vasic, Mitenat na Zorana Dindica
[The Assassination of Zoran DindincPolitica, Belgrade, 2005 translated
and reprinted from Globus Weekly Newspaper, 18 Ma2005, Zargreb,
http://www.bosnia.org.uk/about/bi_books/long_revsestim?book=11723, -

Pond, E., ‘Kosovo and Serbia after the FreNolni, The Washington
Quarterly, Autumn 2005

BBC News, ‘Arkan back in Belgrade’, 26 March 1999,
http://news.bbc.co.uk/2/hi/feurope/304559.stm

Human Rights Watch)orld Report 2010 - Serhi20 January 2010,
available at: Refworld, http://www.unhcr.org/refaidocid/4b586ce3c.html

Simons, M., ‘Mystery Witness Faces Milosevic’, N¥ark Times, April 24
2003 http://www.nytimes.com/2003/04/24/world/mysgtarntness-faces-
milosevic.html?pagewanted=1

http://vukovar.50webs.com/arkanovitigrovi.html (Sian nationalist
website)

Office of the War Crimes Prosecutor, Republic oftte Press releasel6
June 2005,
http://lwww.tuzilastvorz.org.rs/html_trz/DRUGI_O_NAMDON_ 2005 06
16_LAT.PDF

SENSE News Agency, Bosnia Institute, "Arkan’s Mand 'Scorpions' under
state security umbrella’, The Hague, as reportddelsinki Committee for
Human Rights in Serbia, 31 August, 2009,
http://www.helsinki.org.yu/tjbosnia_t04.html

International Criminal Tribunal for the former Yuwgavia,Public Transcript
of Hearing August 2% 2005(English) Witness Examination, Vojislav
Seselj, IT-02-54-T, pg 43089,

Green, P., ‘Belgrade Journal; For Partying Mobstiéies Morning After:
Prison’,New York Times$ May 2003,
http://www.nytimes.com/2003/05/05/world/belgradesjoal-for-partying-
mobsters-the-morning-after-prison.html
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The Tribunal commented that the above sources geovinformation regarding the
formation of the SDG, its activities, what happet@ds members at the end of the
war, the assassination of Arkan and Arkan’s ongpioigical legacy. The Tribunal
commented that these sources indicate that maAykah’s associates were implicated
in criminal activities before the war and they mesdl those activities after the war. The
Tribunal commented that some SDG members havelisemed or killed since the
war and SDG leaders have been investigated byutiherties. The Tribunal
commented however, that there appeared to be nmranpmterest in former members
of the SDG or any targeting of its former membettsee by supporters of the SDG,
opponents of the SDG, or the authorities in Sefle Tribunal commented that any
targeting of former SDG members since the war aggpeshave been related to more
recent activities, and in particular their crimiaativities, rather than what they did
during the war. The Tribunal commented that thdieapt was not a member of a
criminal gang either before or after the war anavlas not implicated in any activities
since the time when he left which would make hipeeson of interest to the SDG, its
opponents, or the authorities in Serbia. The apptistated that the visit to his relative
proves that there is still interest in him. Theblmal commented that he had such
limited information regarding the visit, and noanfation to indicate that the persons
making the inquiries were seeking to harm him, thatTribunal found it difficult to
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accept his conclusion that the visit related toitwelvement with the SDG. The
applicant did not directly comment.

The applicant’'s adviser commented that the appic@s not presenting his claims
properly. She asked if she could offer an opinind then stated that the applicant’s
fear was real. The Tribunal commented that it amsrefhat the applicant was afraid to
return to Serbia but what it had to determine whsther his fear was well-founded.
The Tribunal indicated that information from ext&reources did not support the
applicant’s fear that as a former member of the S@@s an associate of Arkan, he
will be a person at risk of serious harm in Serbia.

The Tribunal referred to the BBC article by Simpsdn ‘Arkan ‘victim of gang
warfare”, BBC News11 June, 2000, and commented that even Arkan appehave
been killed for his criminal rather than his palii activities. The Tribunal noted that
he was murdered on 15 January 2000.

The Tribunal noted that the applicant was permittelilve in Country 2 as a refugee
for approximately eight years. He was asked if laglenany inquiries to ascertain
whether he could return and live in Country 2. ltbgexd that he had not made any
inquiries other than to obtain the documents heigeal to the Tribunal. He indicated
that as far as he knows he cannot live in Country 2

The adviser stated that the applicant had infolmnategarding atrocities conducted by
the SDG while he was member. She asked if the mabwanted hear evidence
regarding those activities. The Tribunal commenked further evidence on the subject
was not required. The adviser stated that he wsetehorrific crimes and he still
suffered nightmares because of the things he sawglhis time with the SDG. The
adviser asked the applicant to talk about thoseesi He provided some details.

The applicant’s adviser stated that the applicadtévidence regarding Arkan and his
associates which could implicate those personsainowmes. The Tribunal commented
that those war crimes have been documented and siotine perpetrators, including
Arkan, were investigated after the war. The Tridwenmented that information from
external sources did not support the applicanésmd that SDG members were either
still investigated by the authorities or targetedtheir activities in the war.

The Tribunal referred to the applicant’s claim thatwas of a minority religion while
Serbians were mostly Orthodox. The Tribunal askedapplicant if he was a religious
person. He stated that he did believe and he wettiurch 7 times since he arrived in
Australia. The Tribunal commented that he was wiigority religion while he lived in
Serbia and that did not appear to lead to anycdities for him. He stated that nobody
knew he was of this religion. The Tribunal refertedwo US Department of State
reports, th&2008 Human Rights Report: Serpib February 2009 at
http://www.state.gov/g/drl/rls/hrrpt/2008/eur/111m andnternational Religious
Freedom Report 200%erbia, 26 October 2009, at
http://www.state.gov/g/drl/rls/irf/2009/127335.htithe Tribunal commented that these
reports provide a reliable assessment regardinggeagment of, and the circumstances
of, this religious minority in Serbia The Tribur@mmented that the information does
not indicate that people of that religion were @itprevented from practicing their
religion or subjected to circumstances which amedo persecution by the Orthodox
majority. The applicant stated that people of thelgyion are snubbed and ignored. He
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stated that they have reduced employment oppoktanithe Tribunal commented that
neither the information provided by the applicanti@ information obtained from
external sources, indicated to the Tribunal thaippe of this religious minority in
Serbia were subjected to circumstances which ameduotpersecution.

The Tribunal asked the adviser if she wanted toneonsider the information and
provide further submissions. The adviser appeansdrne as to whether more
submissions would be forthcoming. The Tribunal canted that it would wait for 2
weeks after the hearing for further submissiornikafapplicant or his adviser wished to
make submissions.

The adviser subsequently contacted the Tribunal.isdicated that she had not had a
chance to consider the information and she wanta@ time to read it and make
submissions. The Tribunal declined her requestiralitated that if any submissions
are received before the Tribunal makes its decifien those submissions will be
considered by the Tribunal. No submissions wereived.

FINDINGS AND REASONS

69.

70.

71.

The applicant arrived in Australia approximatelyyHars ago, claiming to be [Alias
Name], a citizen of Country 1. He has subsequetgiyned that he is [Applicant
Name], a citizen of Serbia, born in Country 2 apprately 40 years ago The Tribunal
has considered the evidence provided by the appliegarding his identity and
nationality, including official letters from Coumt2 and other documents from Serbia
relating to his background, and it accepts thasapplicant Name], a citizen of
Serbia. Accordingly, the country of reference iis tmatter is Serbia.

The applicant claims that he was involved withpheamilitary group the SDG for
approximately 2 years, which was led by Zeljko Reanic who was commonly known
asArkan He claims that during that period he witnessadédmurights violations which
were perpetrated by members of the SDG. He claiaisin the second year of his
involvement with the group he moved from the mijitaamp in Erdut He claims that
he fled from the group and from Serbia becauseohenmger wanted to be involved
with the SDG He claims that he lived in Countrys2aarefugee for approximately 8
years until he left for Australia The applicanticia that he now faces serious harm in
Serbia because of his involvement with the SDGcldens that he will targeted by
SDG members and supporters because he is consalématbr; he will be targeted by
Arkan’s associates because he has information wiiphcates them in human rights
violations during the war; as well as SDG opponémtdeing with the SDG during the
war; and the authorities in Serbia for his involerhwith the SDG. He claims that he
will be further targeted in Serbia by the Orthodoajority because he is of a minority
religion.

The Tribunal has formed the view that some of thieslwhich the applicant has
provided regarding his involvement with the SDG iamrrect. He claims to have met
and worked for Arkan at a time when reliable infatran from external sources
indicates that Arkan was in a Croatian prison. Mhadess, the Tribunal has formed
the view that this can be attributed to the applisgpoor memory and it accepts that he
was involved with the SDG during the war in thenfier Yugoslavia. The Tribunal
accepts his claim that he acted as an ordinary reeoflihe group and as an officer for
its leader. The Tribunal accepts the applicangsnelthat he fled from group and from



72.

73.

74.

75.

Serbia. It accepts his claim that he has not retlita Serbia since he left and that he is
fearful of returning there because he anticipatemtfrom either supporters of the
SDG, its opponents, or the authorities, becausgesahvolvement with the SDG.

The Tribunal has considered information from exaésources regarding the SDG’s
activities during the war, the circumstances ofatsner members after the war, and
whether those former members are being targetékdebgersons which the applicant
claims to fear. The Tribunal is satisfied by theormation from external sources
referred to above that the applicant’s claims is tagard are not well-founded. The
Tribunal accepts that some former members of thé §8ve been targeted since the
war ended. However, the Tribunal has formed thes ¥iet the targeting related to their
activities after the war rather than what theydliding the war or as members of the
SDG

The Tribunal is satisfied by information from extal sources that criminal alliances
and rivalries involving former SDG members hasttethe targeting of some former
SDG members after the war. However, the Tribunabissatisfied that they were
killed for their involvement with the SDG duringethvar. The Tribunal has noted that
some SDG members were investigated after the wat isusatisfied that it was only
the leaders who were investigated. The Tribunaldithat the applicant did not have a
prominent leadership role with the SDG, and hertwadeen implicated in any
activities during the war, or since, which will nawin the reasonably foreseeable
future attract the adverse interest of either far8@2G members, or SDG opponents, or
the authorities in Serbia. Accordingly, the Tribufiads that the applicant’s fear in this
regard is not well-founded.

The Tribunal has considered the applicant’s cldiat he is of a minority religion while
most Serbians are Orthodox. He claims that in &drbiwill be ostracised and
discriminated against for being in a religious nmityo However, after considering
information from external sources referred to ahoghating to the treatment and
circumstances of people of this religious minonityserbia, the Tribunal has formed
the view that despite some tensions between tmsnity and the Orthodox majority,
people of this religious minority in Serbia are notnmonly subjected to treatment
which amounts to persecution for Convention purpo8ecordingly, the Tribunal
finds that the applicant is not at risk of persemutn Serbia because he is of a religious
minority. The Tribunal finds that he will be abtepractice his religion freely and
safely in Serbia.

The Tribunal has considered the applicant’s cldnat approximately 3 or 4 years ago
two officials visited his relative in Serbia He iches that this incident is proof that he is
still a person of interest to the persons he fea8erbia. However, the Tribunal has
formed the view that the applicant’s knowledge rdgey this matter is so limited that
no conclusions can be reasonably drawn from it. Tifteunal accepts that the
applicant’s relative in Serbia was approached @pprately 3 or 4 years ago and
asked about the applicant’s location. However,Tthleunal is not satisfied on the
available information that the inquiries were rethto the applicant’s involvement with
the SDG or that the persons making the inquirie®weeking to locate and harm the
applicant. The Tribunal has formed the view thatdpplicant has insufficient
information regarding this matter on which to camld that the incident supports his
view that he is at risk of harm in Serbia andnt that it is mere speculation on his
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part that he is a person of interest to either ®rmembers of the SDG, or opponents
of the SDG, or the authorities in Serbia, becatisgesanvolvement with the SDG.

The Tribunal considered the applicant’s claim tithas information which can
implicate former SDG members in human rights violad during the war. However,
after discussing this claim with the applicantethme apparent to the Tribunal that the
applicant did not have any information regardingividual members of the SDG
which will implicate them in human rights violati®r any information which has not
already been exposed and investigated since thewdmd. The Tribunal has formed
the view that the applicant greatly exaggeratedrtftemation he has about individual
members of the SDG and the risk he now poses setiembers. The Tribunal is not
satisfied that the applicant has the relevant médron or that he is at risk of harm by
persons associated with the SDG because he hasatfon about their SDG activities
during the war.

The Tribunal accepts the applicant’s claim thatiteessed distressing incidents
during his involvement with the SDG and those ipaitd continue to cause him
distress. The Tribunal accepts the applicant’sickiiat he fled from Serbia and he has
no desire to return there. However, the Tribunalls is limited to determining whether
the applicant faces a real chance of sufferingguertson in Serbia for a Convention
reason and in this regard it finds that there isaa chance that the applicant will be
subjected to persecution in Serbia, by either fonmembers or supporters of the SDG,
or opponents of the SDG, or the authorities in Belilecause of his previous
association with the SDG. The Tribunal further &ritat the applicant does not face a
real chance of suffering persecution in Serbiahey@rthodox majority because he is of
a minority religion.

Accordingly, and in view of the above findings, thebunal finds that there is no real
chance that the applicant will be subjected toguarson in Serbia for reasons of
political opinion or religion or any other Convesrtireason.

CONCLUSIONS

79. The Tribunal is not satisfied that the applicard gerson to whom Australia has
protection obligations under the Refugees Convanfitierefore the applicant does not
satisfy the criterion set out ;:136(2)(a) for a protection visa.

DECISION

80. The Tribunal affirms the decision not to grant @pplicant a Protection (Class XA)

visa.

| certify that this decision contains no informatihich might identify the
applicant or any relative or dependant of the appli or that is the subject of a
direction pursuant to section 440 of tegration Act1958.

Sealing Officers ID: wbaker







