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Key facts (max. 200 words)

The Swedish Migration Court of Appeal (MCA) upheld a decision by the Swedish Migration Court on
21 June 2017 to grant an Eritrean asylum-seeker refugee status on the basis that he had left Eritrea
illegally and evaded national military service. He had initially been granted subsidiary protection by the
Swedish Migration Agency (SMA). The MCA found on the basis of relevant COl that the applicant was
at risk of being perceived as a political opponent and/or enemy by the Government regime and thus had
a well-founded fear of persecution. The Court also referred to the travaux preparatoires to the Aliens
Act, which states that persons risking severe punishment for leaving their country illegally shall be
granted refugee status, as the action to leave must be seen as an expression of a political opinion. The
MCA found that the applicant risked such punishment upon return to Eritrea. He was therefore granted
refugee status in accordance with Chapter 4, Section 1 of the Aliens Act (“Utlinningslagen”).
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The present case concerns the interpretation of relevant provisions of the Swedish Aliens Act, namely
Chapter 4, Section 1 and 2 of the Act, which is based on the 1951 Convention and the Qualification
Directive (recast).

Interpretation of political opinion in Swedish law

The definition of a refugee in the Aliens Act corresponds with Article 1 A (2) of the Convention and
article 2 (d) of the Directive. The current refugee definition in the Aliens Act was revised in the 1980s to
align the definition with Article 1 A (2). As part of the revision process, the Swedish travaux
preparatoires addresses the differences in interpretation of political opinion in the Aliens Act and the
1951 Convention. Inthe Aliens Act, the definition is broader and also includes persecution “based on the
political situation” in the country of origin. This includes situations when a person leaves his/her country
illegally or fails to return within a stipulated period and as a result risks severe punishment. Such a
person may have a well-founded fear of persecution on political grounds. The travaux preparatoires
continues to state that the decision to leave illegally must be seen as an expression of a political opinion,
referring to the fundamental rights enshrined in the UN Declaration of Human Rights (Art 13) and the
Convention on Civil and Political Rights (Art 12). The alignment with the Convention definition shall
not alter the possibility for a refugee to obtain international protection under such circumstances.

Article 10.2 in the Directive states that when it comes to the assessment of whether or not an asylum
seeker has a well-founded fear of persecution, it is irrelevant if the person actually possesses the
characteristics (e.g. political opinion) as ground for persecution, or if it is imputed by the persecutor.

It is not disputed that “A” left Eritrea without an exit visa after he was called to participate in the
National Service. This implies that he left the country illegally and avoided the mandatory national
service. Since he had not started his military service it must be assumed that he will be called back to
participate in the military basic education program upon return. The ill-treatment that he risks upon
return, either by being imprisoned or forced to participate in the military service, is to be viewed as a
severe violation of one or several human rights. Therefore, the treatment that “A” risks upon return is
grounds for being afforded international protection. The next step is to determine the nexus between this
treatment with one of the protection grounds as stated in the Aliens Act.

“A” has not claimed that he is politically active (in Eritrea or in Sweden), or that he holds a particular
political opinion. He has not claimed that he left Eritrea or evaded military service for political or
ideological reasons. However, every act that may be viewed as an act against the regime is to be taken
into account when determining if “A” is a refugee. The question is therefore if, based on his actions, he
will be attributed a political opinion. This can only be determined by evaluating the country of origin
information.

Analysis of relevant COI

Available COl is conflicting and must be assessed with caution. The national service in Eritrea is a
political project, where the overall purpose in not only to defend the country but also to promote and
build a national ideology. Its purpose therefore differs from many other countries. The MCA agrees with
the SMA that the information does not give a definite picture of how the regime will view a person like




“A” if he would return to Eritrea. A majority of the sources, however, indicate that the regime would
view him as a member of the opposition, with the reservation that these accounts were made several
years ago. Additionally, the travaux preparatoires to the Aliens Act states that a person who risks a
severe punishment because he or she left their country illegally shall be considered to be a refugee, since
the acts must be viewed as an expression for a political opinion.

Conclusion

In summary, the MCA finds that existing country of origin information indicates that people who leave
Eritrea illegally and avoid participation in the National Service are at risk of persecution based on their
political opinion as stated in the Aliens Act, Chapter 4, para 1. Since “A” has proved that he left Eritrea
illegally and avoided the National Service, he has also proved that he would have a well-founded fear of
being persecuted upon return. He should therefore be granted refugee status.
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