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I ntroduction

[1] This is an application for judicial review of @decision of the Immigration
Appeal Tribunal ("IAT") dated 12March 2003 refusing the petitioner leave to appeal
against the determination of an adjudicator dismisghe petitioner's appeal against
the respondent's decision in refusing the petitisnapplication for asylum. The

petitioner seeks reduction of the IAT's decision.



[2] The petitioner (DOB 9.11.83) is a national obMova. He entered the United
Kingdom illegally in the back of a lorry with hisoynger sister who is to be treated as
his dependant in his application for asylum. Henaéd asylum on 16 July 2002. The
respondent refused that application for asylum gane reasons for that refusal in a
letter dated 1 September 2002. The petitioner dp@da the adjudicator arguing that
he had a well founded fear of persecution unded 8% UN Convention Relating to
the Status of Refugees ("the Refugee Conventiard)tlhat removal would breach his
rights under Articles 3 and 8 of the European Cative on Human Rights
("ECHR"). The Adjudicator refused the petitioneafgpeal.

[3] In refusing the petitioner's application foale to appeal, the IAT concluded
that there was nothing in the grounds of appeasgmted to it to indicate a real
prospect of success for an appeal.

[4] Parties were agreed that, if the petitionensalienge against the decision of the
IAT was well founded, | should pronounce an ordstucing that decision. It would
follow from such an order that the decision of tAd would by rendered voicb
initio and the petitioner's appeal would be deemed ta pending appeal and fall to

be reconsidered by another tribunal.

Background

[5] The basis upon which the petitioner sought@sytan be shortly stated.

[6] Before leaving Moldova the petitioner lived time area of Balti with his sister
and grandmother. His grandmother died in June 2002tly before he left Moldova.
Both his parents had been killed in a car accide®®87. He worked the family farm.
[7] The petitioner is a homosexual. He kept his bsexuality secret until the

spring of 2002 when he formed a relationship witbther man called Vladimir who



also lived in Balti. On one occasion he and Vladiment into a shop holding hands
having decided that they were tired of keepingrtiseual orientation secret. The
shop assistant, having seen that the petitioner vedding hands with Vladimir,
telephoned the police. On seeing the police cortiagetitioner ran away.

[8] The petitioner was traced by the police. Thpedéicemen came to his home
and took him to a police station accusing him ofilg a sexual relationship with a
man. He was assaulted by the police and told telé&ze town otherwise he would be
killed and his house would be burnt down. Theredfte police arrested the petitioner
at his house on several occasions and on eachiacaitained him for a period of
time and assaulted him. It seems also that thd pmaple in the area turned against
the petitioner once they realised that he was adsexual.

[9] The petitioner's application for asylum wasussefd by the respondent on two
main grounds. Firstly, the respondent took the vibat being homosexual did not
engage the United Kingdom's obligations under te&ugee Convention. That being
so it followed that the petitioner's claim for asyl was not based on a fear of
persecution in Moldova because of race, religioatiomality, membership of a
particular social group or particular political omn. Secondly, the petitioner's
application was refused because the respondemadifind his account credible, and,
in particular did not believe that the homosexuslhtionship that the petitioner
claimed had led to his departure ever took place.

[10] In relation to those two broad grounds of safuthe adjudicator took a
different view. He was of the view the respondedésision that being a homosexual
did not engage the United Kingdom's obligationsanrtie Refugee Convention was
wrong and that a fear of persecution because diadearientation was a fear of

persecution as a result of membership of a pasticstbcial group. Counsel for the



respondent did not seek to resurrect that issueel&tion to the respondent's second

ground of refusal, the adjudicator accepted théigeer's account that he had been

persecuted because of his homosexuality and wastalvshake a number of findings

in fact (paragraphs 7-21 of his determination) daggon the evidence given by the

appellant and his sister.

[11] The adjudicator described the background nedtar the following way:
"26. | shall now deal with the objective backgroundterial. The objective
background material before me in this case is mapeof the Country
Information and Policy Unit Bulletin on Moldova,lengthy report from the
Moldovan Helsinki Committee for Human Rights, a agpfrom Amnesty,
various news reports covering the activities anchroents of GenderDoc-M,
Moldova's only gay and lesbian organisation, a dwnt drawn from the
internet and an article taken from Monthly Reviéwive the greatest weight
to the documents from the Country Information andlidy Unit, the
Moldovan Helsinki Committee for Human Rights, anchesty. Reports from
Amnesty and the Country Information Policy Unit aeeognised as objective
and well sourced. The report from the Moldovan kiéis Committee for
Human Rights seems to me to be extremely compreleenad again strikes
me as objective and well sourced. The articlesinigatith the comments and
views of GenderDoc-M in my view have to be treatd@th greater caution.
GenderDoc-M is clearly a campaigning organisatioorkimg towards the
improvement of the position of homosexuals in MefoThat is of course a
laudable aim but does mean in my view that thesedanger of much of what
that organisation says being partisan and mordenline of advocacy than

truly objective. The document drawn from the inttroontains a number of



comments by homosexuals in Moldova, posted onrtegriet. While these are
useful it seems to me that not much weight canldeed on them. They can
hardly be described as objective. Mr McGlashan kot rely on the article
from the monthly review to establish that the forn@@mmunist Party has
returned to power in Moldova. | am happy to acdbpt document vouches
that."
[12] The adjudicator then discusses the informationtained in the background
material referred to in the preceding paragraphcétecludes that arbitrary detention
and ill-treatment by the police are matters whiohtmue to be reported in Moldova
and that the Amnesty Report in particular repottesdt many criminal suspects were
ill-treated and in some cases tortured. Furthermoeeconcludes that relatively few
complaints are lodged because people feared repashat grievances would not be
addressed effectively. He also concludes that th&dVan Helsinki Committee for
Human Rights makes reference to a large numberasésc where the Police had
abused the detainees with very little being dongeta with those police officers who
had abused their power even although complaintdbad made.
[13] Notwithstanding his reservations about the d&Boc-M material he does
extract the following information from it:
"29. The views and experiences of GenderDoc-M wediin the reports
produced include the following. Although in 199%¢tharticle of the Penal
Code which provided for imprisonment for homosexuadkercourse was
abandoned sexual minorities still live in fear. Hmaxuals keep their sexual
orientation secret. There have been cases wherddhdovan police have
blackmailed gay people. The Moldovan police havenbknown to beat up

and rob homosexuals. One event being organised dyd&Doc-M was



broken up by about 12 policemen accompanied byated commissioner of
police, a Mr Covali who was reported as sayingrdfies that homosexuals are
outside the law, are criminals and should not bene&d to have meetings and
assemblies. Homophobia is deeply routed in Moldas@ariety in general and
among public authorities, politicians and the lavloecement authorities. The
Moldovan Orthodox Church is very influential and shgromised to
excommunicate all homosexuals."

[14] It was in that context that the adjudicatornsidered the petitioner's

credibility. In relation to that he had this to say
"32. The Appellant has given a consistent accddathas given an account
which, when considered in the context of the baskgd material, could be
true. For all that homosexuality is legal in Mol@othere appears to me to be
deep routed feelings against homosexuality in |segions of the Moldovan
population. There have been instances of the pbkeding homosexuals. All
of this renders the Appellant's claim that Vladichidl not reveal his full name,
occupation or home address to him more likely thaght otherwise have
been the case. The Appellant was cross examinedt db® account and
maintained his consistency in cross examinatios. d&ticount was supported
by his sister. While she might well be seen to haventerest in the outcome
of this appeal, her account was consistent with tficher brother and she
maintained that consistency under cross examination

[15] It was against that whole background thatatpidicator was able to make the

findings in fact he made at paragraph 7-21 of kitganination. One of his numbered

findings in fact is in the following terms:



[16]

"8. Neither he nor his sister have been to schdel.worked the family
farm. He was persecuted because of his homosexudhit Moldova
homosexuals are beaten by the police and peoplesrgn insult
homosexuals

It is to be noted that the last sentence at ttumbered finding is in general

terms and consistent with the information he oladjnin particular, from the

GenderDoc-M material.

[17]

Against that background, the adjudicator wamto say:

"34. The appellant has established that he wagihégtthe police on 7 or 8
occasions over a period of a few months. Regulatitgs of the sort

described by the appellant amount to persecutiohaabreach of Article 3 of
the Human Rights Convention. This past ill-treattrienn my view probative

of there being a real risk of the appellant agamg ill-treated in this way by
the police in his home area. It is therefore neags® look to see whether
there is a sufficiency of protection for the apaetland whether internal flight
might provide an answer ...

36. The Country Information and Policy Unit documéglls me that no

pattern of discrimination has emerged in the judisystem and the law on
Parliamentary Advocates of October 1997 createdsiipns of Parliamentary
Advocates (Ombudsmen) who were empowered to exachkm®s of human

rights violations and advise Parliament on humahtrissues. The report
however does not tell me what powers these advecady have.

37. Homosexuality is now legal in Moldova. The pelofficers who were

engaged in beating the appellant were thereforeengaged in any official

action. They are however state agents for all theye not involved in



[18]

persecuting the appellant on behalf of the statexamining whether there is
a sufficiency of protection in place in such a case necessary to see what
mechanisms the state has in place to counter sucibase of power and
whether the state is able to respond quickly togamts of such an abuse of
power.

38. Several factors have led me to the conclugiahih the context of the

ill-treatment the appellant risks suffering at tands of the police in his home
area it cannot be said that there is a sufficiavfcgrotection in place for the

appellant. The first of these is an apparent detayhe part of the authorities
in dealing with complaints about police brutalitigtlighted by the cases
referred to in the report of the Moldovan Helsitkommittee for Human

Rights at pages 16-19. That report also refersdasa (which is also referred
to in the Amnesty Report) where one police offia#ro had been complained
against was in a position to re-arrest the persho had complained about
him and detain him for a period. The second pasnthiat the background
material does support the general proposition ltbatophobic views are held
by senior police officers and judges. The commenhtthe Supreme Court of
Justice and the actions of the Commissioner ofcBaliho stopped a meeting
of homosexuals taking place and his comments theredl strongly indicate

that. On this evidence it does not seem to metligaprotection on offer to the
appellant against the police who abused him ingast can be said to be
sufficient.”

Having arrived at that conclusion the adjutiicghen went on to consider the

issue of internal flight. It is apparent from whhé adjudicator says that that was an

issue which had not been addressed in the submgssiade to him.



[19] The relevant paragraphs of the adjudicatogétemnination on the issue of

internal flight are as follows:
"41. Although there are reports of police commgtimuman rights abuses
against homosexuals | do not read the backgroundriabas indicating that
this is so widespread a problem that homosexuaisatalive anywhere in
Moldova in safety. GenderDoc-M for example exigtdl & operating openly.
It seems to me on this evidence that the appdiacame the victim of a group
of misguided police officers in his local area. Véhi am not satisfied on the
evidence before me that the Moldovan state wolfler @ppropriate protection
to the appellant were these officers to repeat tenduct it seems to me that
were the appellant to relocate to another area ofdda the risk of the
appellant again having to endure conduct of thiswgould be avoided.
42. The next point to consider therefore is whetihenight be unduly
harsh to expect the appellant to relocate in Maddodnemployment is
certainly high in Moldova. He is however a youngnmand would not be
disadvantaged on the labour market. While he wowoldbe able to return to
his home area to resume his relationship with Vadi Vladimir has not
accompanied the appellant to the United Kingdom twedappellant has not
had any contact with him since he arrived here.relstionship with Viadimir
therefore terminated when he came to the Unitedy¢om. While in my view
the evidence does not show that the appellant wbeldat risk of again
encountering treatment amounting to persecuticaréas of Moldova outwith
his home area the evidence does establish in my thiat he would be subject
to discrimination and criticism, at times trencherttecause of his

homosexuality elsewhere in Moldova. The evidencesdestablish in my



judgement that there is a strong anti-homosexuelentiin Moldova. The

discrimination and criticism which the appellansks facing would not
however in my view amount to persecution or a duezcArticle 3. Nor in my

view bearing in mind the United Kingdom's right éaercise immigration

control, would it amount to a breach of any otheicke of the Human Rights
Convention.

43. In the whole circumstances | do not considat thcan be said to be
unduly harsh to expect the appellant to relocatdiwiMoldova. Were he to
do so there would be no real risk of his again dpalhtreated in a way

amounting to a breach of the Refugee ConventioArtcle 3 or 8 of the

Human Rights Convention. Internal flight therefprevides the answer to the
appellant's claim under the Refugee Convention Antidles 3 and 8 of the

Human Rights Convention."

The Relevant Law
[20] Apart from one issue which in large measusoheed itself over the course of
the hearing and to which | shall return later, ¢hevas very little disagreement
between the parties as to the law applicable tase of this kind. It was agreed that
the normal guidance for the legal challenge of @miaistrative decision as set out in
AssociateéProvincial Picture Houses Limited Wednesbury Corporatioi948] 1 KB
223 was to be applied but that, having regard ¢odicision irR v Home Secretary
ex parte Bugdaycay{1987] 1 AC 514 when an administrative decision emd
challenge is one which may put the applicant'sdifeisk "the basis of the decision
must surely call for the most anxious scrutinger( Lord Bridge of Harwich at

page 531G). The standard of proof in deciding wéreeim applicant for asylum had a



reasonable fear of persecution for a Conventiosareavas agreed as being whether
there was a reasonable degree of likelihood of sualell-founded fear. Also, it was
agreed that when fundamental human rights are tdwed the Court should not be
inclined to "overlook some perhaps minor flaw ire thecision making process, or
adopt a particularly benevolent view of the ministeevidence, or exercise its
discretion to withhold relief'"R v Ministry of Defence ex p. Smitt996] QB 517per
Simon Brown LJ at pages 537H-538A). The issue t&riral flight to another location
is one of the issues raised in this case and atioel to that issue there was no dispute
that the onus of proving that it was unsafe to ekpiee petitioner to relocate within
Moldova was on the petitioner. Counsel for the Resignt stressed that the
adjudicator acts as a specialist tribunal and atcoust exercise caution in interfering

with his decision. Counsel for the petitioner dat disagree with that proposition.

Submissions for the petitioner
[21] Counsel for the petitioner advanced three @argpis. Firstly, he submitted that
no reasonable adjudicator, having before him tlekdp@und information in this case
relating to the difficulties facing homosexualdMioldova, would have made a finding
that homosexuals could live throughout Moldova afiesy. Secondly, he submitted
that the adjudicator erred in law in that he equidbee question whether it would be
unduly harsh to expect the petitioner to relocatanother part of Moldova with the
question whether there were substantial ground$étieving that there was a real
risk that the petitioner, if returned to any paftMoldova, would be subjected to
cruel, inhuman and degrading treatment or punishicantrary to Article 3 of ECHR.

Thirdly he argued that no reasonable adjudicatoypgrly directing himself in the



relevant law, could have found that it would novddeen unduly harsh to have
expected the petitioner to relocate within anoteet of Moldova.

[22] In developing his first submission, Counsal foe petitioner argued that the
evidence before the adjudicator did provide a cleasis for the conclusion that
homosexuals living anywhere in Moldova were at riskm police brutality. He
relied, in particular, on the GenderDoc-M materldé pointed to the adjudicator's
conclusion in paragraph 26 of his determinatiornt thare was a danger that much of
what GenderDoc-M might say was partisan and subdhithat notwithstanding that
conclusion the adjudicator ought to have tested thaterial against the other
background material before him. Had he done so t(iddvhave seen that there was
no contradiction in the material in relation to tmanner in which homosexuals were
treated in Moldova. The objective evidence did swwggest that the police brutality
towards homosexuals was confined to any locatiah @ounsel submitted that the
statement made by the adjudicator in paragraplo4he effect that "it seems to me
on this evidence that the appellant became tha&wiot a group of misguided police
officers in his local area” did not mean that thebtem was not widespread.

[23] In developing his second submission counseltii@ petitioner focussed in
particular on paragraphs 42 and 43 of the adjudiisatietermination. The essence of
his point was that the adjudicator limited his adaesation of whether or not it would
be unduly harsh to expect the appellant to reloaditein Moldova to whether there
was a risk of persecution under the Geneva Corwerdr a violation of Article 3.
Counsel submitted that in so doing he erred in lgause something could be
unduly harsh without being contrary to Article 3 BCHR. In this part of his
submission Counsel for the petitioner made detagéerence to the decision lhand

Anotherv Secretary of State for the Home Departnj2@04] 2 B 531. He argued that



the test put forward in that case by the Court ppéal on the issue of internal flight
was too narrow and inconsistent with the broadstrdeen in other authorities. In his
analysis of what was said Ev Secretary of State for the Home Departmaminsel
submitted that the Court of Appeal effectively cided that it would not be unduly
harsh for a person to relocate unless the conditionthe place of relocation
amounted to persecution or were incompatible witHR. He accepted that on that
basis the adjudicator did not err in what he saidasagraph 42 of his determination
but counsel for the petitioner's position was tinat views expressed in other cases
envisaging a broader test were to be preferred.

[24] The third submission advanced by counsel f& petitioner also depended
upon his analysis of the position v Secretary of State for the Home Department
He submitted that on the facts the adjudicator btglhave concluded that it would
have been unduly harsh to expect the petitioneglozate in Moldova. To expect him
to do so would be to have him to return to a regiere discrimination against
homosexuals was widespread and where the policagedgin such discrimination
and did so with apparent impunity.

[25] In developing his submissions counsel for geitioner, in addition to the
cases already referred to, also referred to thlewolg cases and sourceR v
Secretary of State for the Home Department ex pAugdaycay{1987] 1 AC 514,
Rv Ministry of Defence ex parte Sm[ttB96] QB 517 Rv Secretary of State for the
Home Department ex parte Sivakumafd®988] 1 AC 958 Hariri v Secretary of
State for the Home Departmd@003] EWCA Civ. 807 Lahoriv Secretary of State
for the Home Department (IAT) Appeal No. GO@6298), Dumitru v Secretary of
State for the Home Departme@AT) Appeal No. 00TH00943200Q Gashi &

Nikshiquv Secretary of State for the Home Departm@f97) INLR 96 Jain v



Secretary of State for the Home Departm@t00) IMM AR 76, Rv Secretary of
State for the Home Department ex parte Robink@®8 QB 929 Rv Secretary of
State for the Home Department ex parte Sg2000] IMM AR 6, R v Chief
Constable of South Yorkshire Polig2002] 1 WLR 3223 R v Broadcasting
Standards Commission ex parte British Broadcastugporation [2001] QB 885
Karanakaranv Secretary of State for the Home Departm@®00] 3 All ER 449,
Asylum Law and Practice, Symes and Jorro paras.52895.10 and pages 207-225,
Immigration Law and Practice in the United Kingdg8T edition), Macdonald and
Webber para. 12.44, UNHCR Guidelines on Internafid®rotection, Joint Position
(4™ March 1996) of the Council of the European Uniontiee definition of the term
"refugee” and note from the European Council oruBeés in Exiles dated June 1995
and outcome of proceedings from the Asylum Worldtagty of the Council of the
European Union dated $4\pril 2002.

[26] Counsel for the petitioner invited me to sustiais second plea-in-law and to

grant decree of reduction.

Submissionsfor the respondent

[27] Counsel for the respondent emphasised the fogaxhution in interfering with
the decision of an adjudicator because of the apeompetence that he has in the
area of immigration. In particular, matters relgtino the assessment of the
background evidence and the application of the lyntarsh test fell within that
particular special competence. He also emphasisatlthe unreasonableness test
represented a very high standard.

[28] On the issue of onus of proof there was n@uls that the onus is on the

petitioner to establish that the internal flighteahative was not available to him. If



there is no evidence then the issue goes against He submitted that it is not
necessary for the respondent to lead any positikkeece that it is safe elsewhere.
[29] In assessing the potential risks to the pwigr he submitted that it was
important to differentiate between different lifgss and that differences in lifestyle
might give rise to different risks. For example,hamosexual who engaged in
"cruising" or frequented gay bars exposed himseH greater risk of physical abuse
than might be said about the petitioner in thiecas

[30] Counsel for the respondent went on to analyse approach taken by the
adjudicator and submitted that there was no coofusn his approach and no
irrationality. He argued that the adjudicator had misunderstood the evidence and
had not taken into account any irrelevant constamra. At the continued hearing,
counsel for the respondent was able to refer tadd#wsion inJanuziv Secretary of
State for the Home Departmd@006] 2 WLR 397, a decision of the House of Lords
that was not available at the time counsel for gh@tioner made his submissions.
Counsel for the respondent pointed out thaflanuziv Secretary of State for the
Home Departmenthe decision of the Court of Appeal ihv Secretary of State for
the Home Departmentas approved and that showed that the attack tmadeunsel
for the petitioner on that decision was misconagide submitted that in relation to
the internal flight alternative, the adjudicatoidh@orrectly applied the law as set out
in those cases. The fact that western economicaad! rights were not available in
the home country did not mean that it would be Umdharsh to require an asylum
seeker to relocate in another part of that country.

[31] Counsel for the respondent invited me to sndtee second plea-in-law for the

respondents, repel the petitioner's pleas-in-laad,dismiss the petition.



Reply on behalf of the petitioner

[32] Counsel for the petitioner made a short reppgentially to deal with the
decision inJanuziv Secretary of State for the Home Departmétfe submitted that
the observations made by their Lordships in thaecaere not unhelpful to the
position he was adopting in particular in relatimnthe unduly harshness test. He
repeated his submission that in the circumstanceseasonable adjudicator could
have come to the view that there was a place d@tywathere the petitioner could
relocate. He referred ®vazawy Secretary of State for the Home Departnj2002] 1

WLR 1891.

Response on behalf of the respondent

[33] In a short response counsel for the respondstdrated his point that it was
necessary to look at the particular circumstandethe case in order to assess the
level of risk. In assessing risk there was a defifiee between the active homosexual

scene and a participant in a less active scene.

Discussion

[34] In my view there are two questions to be adsed in this application for
judicial review. Firstly, did the adjudicator err concluding that the appellant could
avoid persecution if he relocated to another afddaddova? Secondly, did he err in

his approach to the question of internal flight?

Safe relocation
[35] Itis clear the adjudicator was satisfied timahis home area the petitioner was

at a real risk of being persecuted because of tisosexuality. As he sets out in



paragraphs 34-38 of his determination (see parhg[ap]) he accepted that the
petitioner had been subjected to regular beatirygh® police and that there did not
exist a sufficiency of protection for him. In comgirto that latter conclusion, as
disclosed in paragraph 38 of his determinatiorrefies on material that relates to the
country as a whole and not just Balti. | have st at paragraph [13] the material
from the GenderDoc-M source that the adjudicatoepted when considering the risk
to the petitioner. Again that material is not liedtto the petitioner's home area and
discloses the real risk that homosexuals as a gfagp generally and more
particularly at the hands of the police. Not onig the adjudicator have regard to that
material but he also had before him the written arad evidence of the petitioner. It
was the totality of that material that prompted Hommake the clear finding in fact
that | have set out at paragraph [15] namely thatri' Moldova homosexuals are
beaten by the police and people generally insuthb®exuals That finding is not
limited in any way to the petitioner's local areadaplainly applies to Moldova
generally. In light of that finding the adjudicatreasoning in paragraph 41 of his
determination makes surprising reading. | havetbat paragraph out in full at
paragraph [19]. He says that he dibt' read the background material as indicating
that this is so widespread a problem that homodexgannot live anywhere in
Moldova in safety'and he goes on to conclutien this evidencehat the appellant
became the victim of a group of misguided poli¢eearfs in his local area There is
an apparent contradiction between that reasoningthe clear finding in fact he
makes to which | have already referred. In paréiciis finding in fact does not limit
the attitude of the police to homosexuals to anyiqdar area and, on the face of it,

applies to Moldova as a whole.



[36] In giving the adjudicator's determination tla@xious scrutiny that I am

enjoined to give it, | am of the view that the aligator, in an unreasonable way,
failed to follow through the logic of his own fimdj in fact, based as it was on
background material that he was prepared to a@epthe evidence of the petitioner
and his sister as to general attitudes in Moldd¥aving made such a clear and
unqualified finding in fact, it seems to me thatvéis incumbent upon the adjudicator
if, notwithstanding that finding, he was going tonclude that the petitioner could
relocate safely, to have given clear and cogergoreafor such a conclusion. In my
judgement he has failed to do so.

[37] Counsel for the respondent, as | have alreéadigated, sought to differentiate

the level of risk that might attach to active hoevagls as against the level of risk
that might have attached to the petitioner. Thairegch did not form part of the

adjudicator's reasoning but, in any event, as at ttme of his detention and

maltreatment, the petitioner had decided no lortgekeep his sexual orientation

secret. Indeed it was the fact that he was sedtinigophands with another man that
triggered the police response.

[38] Accordingly, so far as this particular issiseconcerned, | consider that the
approach adopted by the adjudicator was one whigrasonable adjudicator would

not have adopted.

Internal flight
[39] Although the petitioner succeeds in his amilan for judicial review standing
my decision on the first question, should | be vgramrelation to that issue, then it is

also necessary that | set out my view on the is$irgernal flight.



[40] Whatever prior controversy may have existedhanissue of the internal flight
alternative, inJanuziv Secretary of State for the Home Departmérg House of
Lords has provided clear guidance as to how tisakiss to be addressed. In so doing,
the House of Lords approved the decisiorEiv Secretary of State for the Home
Departmentand it is to that case that | shall first turn.
[41] The claimants irE were a Tamil couple who, with their children, |&ti
Lanka to seek asylum as refugees in the United ding The Secretary of State
refused their claims but a special adjudicatorvedid their appeal holding that the
husband had a current well-founded fear of pergacin the North of Sri Lanka, and
that if they were removed to Colombo, although heitclaimant was reasonably
likely to be persecuted, the post traumatic stoéserder from which the wife was
suffering would be aggravated. The special adjudiczoncluded that in such
circumstances it would be unduly harsh to expeetféimily to relocate to Colombo.
The adjudicator made no finding that the wife hadedl-founded fear of persecution
in any part of Sri Lanka. The Immigration Appealblmal allowed the Secretary of
State's appeal against that decision.
[42] In the Court of Appeal the essential focus veasthe correct approach to
internal relocation. In approaching that issue LBtdllips of Worth Matravers MR
says at page 540:

"The Issue

12. Article 1 of the Convention relating to the tB8sof Refugees (1951)

(CMND9171), as amended by the 1967 Protocol (CMNIB39(the "Refugee

Convention") provides:

‘A For the purposes of the present Conventionteha "refugee”

shall apply to any person who ... (ii) ... owingwell-founded fear of



[43]

being persecuted for reasons of race, religionpnality, membership
of a particular social group or political opinias,outside a country of
his nationality and is unable, or owing to suchrfea unwilling to
avail himself of the protection of that country; who, not having a
nationality and being outside the country of hignfer habitual
residence as a result of such events, is unaldevimig to such fear, is
unwilling to return to it"
13. The issue is the manner in which this definitfalls to be applied
where an asylum seeker has a well-founded feaersegution in the part of
his country where he habitually resides, but whkege is another part of the
country where he would not have such fear. Thanisssue which arises quite
frequently in the case of Tamils who live in thethaf Sri Lanka. In that part
of the country government troops are in conflicthwihe LTTE and treat
brutally Tamils suspected of assisting that relmlegnment, which in some
circumstances gives rise, in the case of such stssge a well founded fear of
persecution. Tamils who live in, or who move toJdabo are not, in general,
subject to such danger or such fear."

Having defined the issue that required to #érassed Lord Phillips goes on to

consider the historical background to the issuesayd at page 542:

"19. There is no reason to believe that those whreea the refugee
convention in 1951 gave any thought to the possiihat a well-founded fear
of persecution might exist in relation to one para state but not to another
part. InCanajv Secretary of State for the Home Departm@@01] INLR
342, 349, Simon Brown LJ suggested that the conoépinternal flight

alternative', which we prefer to describe as "tima relocation’, appears to



have originated in para. 91 of the UNHCR Handbook Ryocedures and
Criteria for Determining Refugee Status, which iiest published in 1979.
This read:
‘The fear of being persecuted need not always dxtenthe whole
territory of the refugees country of nationalityhus in ethnic clashes
or in cases of grave disturbances involving civiarwconditions,
persecution of a specific ethnic or national groo@y occur in only
part of the country. In such situations, a persdlh wot be excluded
from refugee status merely because he could hawvghsaefuge in
another part of the same country, if under all gdreumstances it
would not have been reasonable to expect him &pdo
[44] Lord Phillips sets out how the issue of inedrrelocation is to be approached
at page 543:
"23. Relocation in a safe haven will not provide aternative to seeking
refugee status outside a country of nationalityalbeit there is no risk of
persecution in the safe haven, other factors exmsth make it unreasonable
to expect the person fearing persecution to takeyeethere. Living conditions
in the safe haven may be attendant with dangewssoisitides which pose a
threat which is as great or greater than the rigiessecution in the place of
habitual residence. One cannot reasonably expatt dweller to go to live in
a desert in order to escape the risk of persecuiitirere the safe haven is not
a viable or realistic alternative to the place vehpersecution is feared, one
can properly say that a refugee who has fled tah@naountry is 'outside the

country of his nationality by reason of a well folea fear of persecution'.



24. If this approach is adopted to the possiboitynternal relocation, the
nature of the test of whether an asylum seekerdcoedisonably have been
expected to have moved to a safe haven is cleamvdives a comparison
between the conditions prevailing in the place abitual residence and those
which prevail in the safe haven, having regarcheoimpact that they will have
on a person with the characteristics of the asyd@eker. What the test will
not involve is a comparison between the conditiprevailing in a safe haven
and those prevailing in the country in which asylsmought.”

[45] Having set out the general principles in taty Lord Phillips embarked upon

a detailed analysis of case law in this countryndta and New Zealand. He goes on

at page 555 to say:
"64. ... So far as refugee status is concernedgdhgarison must be made
between the asylum seeker's conditions and ciramoss in the place where
he has reason to fear persecution and those thabhiel be faced with in the
suggested place of internal relocation. If that panson suggests that it
would be unreasonable, or unduly harsh, to expecttd relocate in order to
escape the risk of persecution his refugee statestablished. The "unduly
harsh" test has, however, been extended in prait@ve regard to factors
which are not relevant to refugee status, but whach very relevant to
whether exceptional leave to remain should be grhh&ving regard to human
rights or other humanitarian consideratidns

[46] Having defined the test in that way Lord Fp#lgoes on to say:
"67. It seems to us important that the considematal immigration
applications and appeals should distinguish clebdiween (i) the right to

refugee status under the Refugee Conventionh@iyight to remain by reason



of rights under the Human Rights Convention anigl ¢onsiderations which
may be relevant to the grant and leave to remaihdmanitarian reasons.
So far as the first is concerned, we consider twisideration of the
reasonableness of internal relocation should fatuthe consequences to the
asylum seeker of settling in the place of relocatiostead of his previous
home. The comparison between the asylum seekaraisn in this country
and what it will be in the place of relocation istmelevant for this purpose,
though it may be very relevant when consideringitmgact of Human Rights
Convention or the requirements of humanity."”
[47] In E, the applicants did not invoke the Human Right$ 2@98, the appeals
being limited to the contention that the husbanduth be granted refugee status
because it would be unduly harsh to expect hinelimcate in Colombo having regard
to the effect that this would have on his wife'ygbsatric condition. The wife's
psychiatric condition was not attributable to petdmn or a well-founded fear of
persecution on her part, nor did it relate to hasbdand's well-founded fear of
persecution. Accordingly, when considering the tjoesas to whether it would be
reasonable to expect the husband to live in Colgrhis wife's condition was no
more than a neutral factor. What the husband's case to was that if he and his
wife were permitted to remain in the United Kingdtmen that would be likely to be
beneficial to her psychiatric condition, whereamgeeturned to Sri Lanka was likely
to be detrimental to it. That being so, it did oonstitute a reason to find that he had
refugee status under the Refugee Convention.
[48] On the basis of what was said khv Secretary of State for the Home
Departmentthe test as to whether an asylum seeker coulcdomebl/ have been

expected to relocate in his home country involvesoanparison between the



conditions prevailing in the place of his habitualsidence and the conditions
prevailing in the place of relocation having regéwdthe impact that the relocation
conditions on the asylum seeker. It is also cleamfthe passage quoted in
paragraph [46] from what was said by Lord Philligsgt in dealing with an
immigration application it is important to distingh between the right to refugee
status under the Refugee Convention from the rightemain by reasons of rights
under the Human Rights Convention. The internghtlianalysis is only of relevance
to the issue of refugee status under the Refugegedtion.

[49] Although permission to appeal to the Housd.ofds was granted i that
appeal was not pursued because the issues thault wave raised were raised in
Januziv Secretary of State for the Home Departmdittat appeal consisted of two
appeals. In the first appeal the claimant was dmietAlbanian from a Serb
dominated area of Kosovo. Having claimed asyluna asfugee under the Refugee
Convention, the Secretary of State, having accetbtadthe claimant's home was in
an area where the Serb population was in the nigjaoncluded that it would not be
unduly harsh for him to relocate in one of a numtfeother areas of Kosovo where
the Albanian population predominated. On appealattjadicator allowed his appeal
on the basis that the claimant's psychiatric camitesulting from his experiences in
Kosovo would be exacerbated by his return and theel lack of health care
facilities meant that it would be unreasonablexpeet him to do so. The Immigration
Appeal Tribunal allowed the Secretary of Statejseap against that decision, and on
appeal to the Court of Appeal, the Court of Appepaheld the Secretary of State's
refusal of his claim. In the other appeal, the ¢helmimants were Black Africans who
had fled from their homes in the Darfur region ofd&n to Khartoum before arriving

in the United Kingdom. Their asylum claims thatytiead a well-founded fear of



racial persecution which had been sanctioned oniged in by the State authorities
were refused by the Secretary of State. It wasidered that Khartoum would be a
safe area and that it was reasonable to expect tineetocate there. The asylum and
Immigration Tribunal refused their applications faconsideration. The Court of
Appeal dismissed their appeals. In the House ofl§ tine Secretary of State conceded
that the cases of two of the claimants requirdgetoemitted for reconsideration.
[50] The issue that arose in both of the appeals wdether, in judging
reasonableness and undue harshness in the cofitestbaation, account should be
taken of any disparity between the civil, politiGald socio-economic human rights
which the claimants would enjoy under the leadingernational Human Rights
Conventions and Covenants, and those which theyldvenjoy at the places of
relocation. Lord Bingham of Cornhill having refedréo the passages | have already
quoted in paragraph [42] - [44] goes on to setreasons why the approach of the
Court of Appeal irE had to be preferred to the different approach liadtbeen taken
in New Zealand. He says at pages 411-412:
"20. | would accordingly reject the appellants' l@rage to the authority of
E and dismiss all four appeals so far as theyaeshat ground. It is, however,
important, given the immense significance of theiglens they have to make,
that decision-makers should have some guidance hen a@pproach to
reasonableness and undue harshness in this coMalxiable guidance is
found in the UNHCR Guidelines on International Rodibn of 28 July 2003.
In para. 7ll(a) the reasonableness analysis isoapped by asking "Can the
claimant, in the context of the country concernetead a relatively normal

life without facing undue hardship?" and the commienmade: "If not, it



would not be reasonable to expect the person tcertiwere”. In development

of this analysis the guidelines address respedtdaran rights in para. 28:
'Respect for Human Rights

Where respect for human rights standards, inctudin

particular non-derogable rights, is clearly prokd¢ity the proposed
area cannot be considered a reasonable altern@tiieedoes not mean
that the deprivation of any civil, political or soeeconomical human
right in the proposed area will disqualify it frobeing an internal
flight or relocation alternative. Rather, it reqesr from a practical
perspective, an assessment of whether the riglats whll not be
respected or protected are fundamental to the ichaly, such that the
deprivation of those rights would be sufficientlgrinful to render the
area an unreasonable alternative.'

They then address economic survival in paras. 29-30
'‘Economic survival
29. The socio-economic conditions in the proposesh avill be
relevant in this part of the analysis. If the sitia is such that the
claimant will be unable to earn a living or to a&g@ccommodation, or
where medical care cannot be provided or is clemdylequate, the
area may not be a reasonable alternative. ...
30. If the person would be denied access to lamsburces and
protection in the proposed area because he or aé® ribt belong to
the dominant plan tribe ethnic religious and/or twa@l group,

relocation there would not be reasonable'.



[51] Agreeing with Lord Bingham, Lord Hope of Crhagpd also held that the
guestion whether it would be unduly harsh for ancémt to be expected to live in a
place of relocation within the country of his nadity was not to be judged by
considering whether the quality of life in the maaf relocation met the basic norms
of civil, political and socio-economic human rightg page 420 he says:
"46. There is, as Lord Bingham points out, no bésissuch a test in the
wording of Article 1A(ii) of the Refugee Conventionhe principal objection
to it is that it invites a comparison between thaditions which prevail in the
place of relocation and those which prevail in ¢hentry in which asylum is
sought. The conditions that prevail in the countryhich asylum is sought
have no part to play, as a matter of legal oblayabinding on all states parties
to the Convention, in deciding whether the claimargntitled to seek asylum
in that country. The extent of the agreement toctvhthe states committed
themselves is to be found in the language whicly tttese to give formal
expression to their agreement. The language itsetie starting point: see
Adanv Secretary of State for the Home Departn@@99] 1 AC 293, 305D-
E, per Lord Lloyd of Berwick. A successful claimant wilgf course, be
entitled to all the benefits that are set out iticddes 2-34 of the Convention
without discrimination as to race, religion or coyrof origin: see Article 3.
But to become entitled to those benefits a clainmanst first show that he is
entitled to the status of a 'refugee’ as definedrticle 1A(ii). At this stage, if
the possibility of internal relocation is raisetietrelevant comparisons are
between those in the place of relocation and thasieprevail elsewhere in the
country of his nationality. As the Court of Appesdid iInE v Secretary of

State for the Home Departmef2004] QB 531, para. 67, the comparison



between the asylum - seekers situation in this ttgamd what it will be in the
place of relocation is not relevant for this pumpothough it may be very
relevant when considering the impact of the Eurap@anvention on Human
Rights or the requirements of humanity."
Lord Nicholls of Birkenhead agreed with Lord Binghaand Lords Carswell and
Mance agreed with Lords Bingham and Hope.
[52] On the facts the appeal against the Courtdedal's decision in relation to the
claimant who asserted it would be unreasonabléiforto relocate in Kosovo was
dismissed and in relation to the outstanding apipethle other case the Court decided
to remit that case along with the other cases wheremit had been conceded for
reconsideration by the asylum and Immigration Tmidu
[53] The decisions irE and Januzihave clarified the law as to how the test of
reasonableness is to be addressed when interpahtien is being considered as an
option when deciding whether an applicant is todgoanted refugee status. The
conditions prevailing in the place of habitual desice must be compared with the
conditions prevailing in the place of relocatiorurthermore, the conditions in the
proposed place of relocation must be assessedablisk what impact they will have
on the particular asylum seeker, and if under thoseditions he cannot live a
relatively normal life according to the standardshés own country it would be
unreasonable and unduly harsh to expect him to ¢jod in the place of relocation.
[54] In paragraphs [46] and [51] | have set out tmias said by Lord Phillips iB
and Lord Hope idanuziabout the interplay between the right to refugaéustunder
the Refugee Convention and the right to remaingagon of rights under the Human
Rights Convention. Although there may be an overlapparticular between the

circumstances that might engage Article 3 of thendn Rights Convention and the



Refugee Convention, nevertheless in approachingsglum seeker's claim under the
Human Rights Convention and the Refugee Conventiomay be important to
distinguish the two processes. That that may bis stear particularly from what is
said by Lord Hope in that part of his speech | hage out at paragraph [51]. He
plainly envisages that so far as the Refugee Cdioreis concerned, it is in assessing
whether the claimant is entitled to the status @fagee that the possibility of internal
relocation is relevant. It is at that part of thmalgsis that the appropriate comparison
involves comparing the circumstances in the clategolace of habitual residence
with the circumstances in the proposed place afceglon. But the comparison
between the asylum seeker's situation in the Urdieddom and the proposed place
of relocation, in the language of Lord Hopmady be very relevant when considering
the impact of the European Convention on Human tRigih the requirements of
humanity.

[55] The adjudicator addresses the issue of inteatacation in paragraphs 42 and
43 of his determination (see paragraph [19] of @mnion). In paragraph 40 of his
determination he confirms that he was not spedificaldressed in evidence or in oral
submissions on this whole issue of internal flighe does say in that paragraph that
he considered that internal flight was "impliedyjdeessed” by the respondent in his
refusal letter at paragraph 11. In that sectionhef refusal letter the respondent, as
part of his reasoning, concludes that the problent®untered by the petitioner were
of "a localised nature". The adjudicator suggehbtst this was addressed by the
petitioner in his skeleton argument - | have netsihat document.

[56] | consider it to be highly unfortunate thatsthwvhole issue was not properly
ventilated before the adjudicator. The appeal éatljudicator seemed to proceed on

the basis that if the petitioner was found to kedityle, contrary to the view taken by



the respondent, and satisfied the adjudicatorttbatas the victim of persecution with
insufficient protection that he would succeed. Aghink is apparent from the
decisions inE and Januzithe issue of internal relocation is not an easg and |
would have thought one that demanded far greatientain. Although the onus is on
the petitioner in such circumstances to prove thate is no safe haven in his home
country, that does not mean that he has to focusdvidual parts of his own country
and deal with them one by one to show that it wdaddinsafe for him to go there. In
this particular case, as | have concluded whenrdgalith the first issue that | have
focussed upon, the petitioner led evidence whiahtrdmuted to the finding of fact
made by the adjudicator that generally in Moldowanbsexuals are beaten by the
police and people generally insult homosexualsa Asactical matter, if the Secretary
of State considers that there is a city, town, pecdic place in the country which
would satisfy the tests required for the existeoica safe haven, then he should give
notice of that to the applicant. The applicant wiotilen have the task of proving at
the requisite standard that the proposed placelotation was in fact unsafe. Ethe
Secretary of State focussed on Colombo as a satenhand inJanuziPristina in
Kosovo and Khartoum in Sudan were pointed to bySberetary of State as possible
safe havens. The onus was then on the applicanpsotee that the proposed safe
havens did not satisfy the internal flight requiesits. The manner in which this
matter was addressed before the adjudicator (whthmvl have some sympathy when
he came to address it) was wholly unsatisfactory.

[57] Be that as it may, | am quite satisfied theg &djudicator erred in his approach
to the issue of internal relocation in a numberesipects. In paragraph 42 he appears
to conflate the unduly harsh test with the riskpefsecutiorper se Having decided

that the petitioner would be subjected "giscrimination and criticism," at times



"trenchant’, because of his homosexuality elsewhere in Moldowagoes on to say
that "The discrimination and criticism which the appeltarisks facing would not
however in my view amount to persecution or a dunezcArticle 3" Plainly, the risk
of persecution would satisfy the unduly harsh &t indeed render it redundant. It is
clear from what was said it and Januzi that the unduly harsh test is not
circumscribed by the risk of persecution or forttheatter Article 3 of the Human
Rights Convention. For the adjudicator to judgeuhduly harsh test under reference
to the risk of persecutigper sewas an error of law.

[58] Furthermore, although the adjudicator conctutleat the discrimination and
criticism which the petitioner risked facing if lneere to relocate to another part of
Moldova would not amount to a breach of ArticlefEECHR, there is no analysis of
the petitioner's application under Article 8 of ERHAIso, there is evident confusion
in his final remarks when he saystérnal flight therefore provides the answer te th
appellant's claims under the Refugee ConventionAmtidles 3 and 8 of the Human
Rights Conventidh As | have already discussed under referenchdalécisions i
and Januzj the internal flight alternative is a doctrine ttHaas developed under
reference to the Refugee Convention in order terdeghe whether any asylum seeker
is entitled to the surrogate protection of thernmégional community. When ECHR is
engaged, the analysis takes on a different formineg, as pointed out by Lord Hope
in Januzj a comparison between the asylum seeker's situgtithis country and his
situation in the home country. In this case theemrcomparison might have had an
important impact, particularly in relation to Afc8 of ECHR.

[59] Inthe circumstances | am satisfied that th€ eérred in law in rejecting as not

arguable the petitioner's challenge to the adjuditsadetermination. Accordingly |



shall uphold the petitioner's second plea-in-lanthte extent of granting decree of

reduction of the IAT's determination dated 12 Ma2&i03.



