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Application for asylum: lower caste marriage in Pakstan

[1] The petitioner was born on 28 July 1977. She iational of Pakistan. The
respondent is the Secretary of State for the HoegaRment, having responsibility
for immigration and asylum matters.

[2] The petitioner and her family are Shia MuslirAgainst her family's wishes,
the petitioner eloped with and married a Sunni Maglf a lower social caste. As a
result, her family made a report to the police.ifstHnformation Report was issued,
accusing the petitioner's husband of kidnappingg rand abuse. On the basis of that

report, the petitioner's father-in-law and brotiretaw were arrested. Neighbours



managed to secure their release. Further diffesivere experienced by the
petitioner and her husband, as set out in paragrgfielow.
[3] Eventually the petitioner and her husband Rekistan. They arrived illegally
in the United Kingdom in May 2002. On 13 June 2462, petitioner applied for
asylum. Her application was refused. The petiti@ppealed, citing the Geneva
Convention of 1951 and also human rights. The vaseheard by an adjudicator,
Ms. A.C. McGavin, on 13 November 2002.
[4] By determination promulgated on 4 December 2@0€ adjudicator found in
the petitioner's favour. The adjudicator's deteation included the following
passages:
"22. | turn to consideration of the evidence. Irfiduhe Appellant and her
husband to be credible and reliable witnesses. Méthe Appellant's claim
was corroborated by her husband or by documentaaigrece or both. | found
no material inconsistencies in the various accowhish the Appellant had
given of her asylum claim and | found no matem&lansistencies in the
accounts given by her husband. Their evidence wakared by cross-

examination.

29. On &' January 2002, the Appellant and her husband weeahore to
live with a distant relative of the Appellant's basad. Although they knew
that the Appellant's family had lived in Lahoregythad no other friend or
relative living in a different part of Pakistanwdom they could go. They
hoped that Lahore was a sufficiently large citytftem to be safe there. In

addition, they were to be living an hour and a'balfive from the Appellant's



family home which was still in Lahore and in whiwto of her brothers lived.
She and her husband did not intend to leave Pakista

30. On 22 January 2002, the Appellant's husband was fetdiod) from

a market when he was seen by the Appellant's bid¢her, who attacked him
with an ice-pick. The Appellant's husband was takemospital, but left with
only the barest of treatment because the hospisdled to alert the police to
the attack, and the Appellant's husband feareth®oconsequences of their
coming to the attention of the police. The Appdfarelative fetched him
from hospital and arranged for him to be treatedgpely by a male nurse, but
the wound became infected and he was unwell foesmonths. There was no
medical report relating to the Appellant's hospsttion or injury, but

Mr Saeed showed me a healed, considerably indevdadd to his side. The
Appellant's husband took legal advice. He was &dvie go to a police
station, give a statement that he was legally mdnio the Appellant and he
would be then taken to court on the kidnapping ¥Ren he could present his
marriage certificate to the court. However, botrahd the Appellant
considered the course too risky. They thought iteriizely that the Appellant
would be taken by the police and returned to hesiia in order to restore the
status quppending resolution of the kidnapping allegatiibnvould then be
too late, because both the Appellant and her husbaleved that the
Appellant would be killed by her family for bringgrdishonour on the family.
The Appellant's husband's father advised themaieel¢he country and as
soon as the Appellant's husband was well enougiavel, they left Pakistan

on false passports and with the assistance of emt &§' May 2002).



31. In the present case, the Appellant fears dsatine hands of male
members of her family for having married outwithr Feemily and her sect. She
and her husband do not believe that they would baea afforded protection
from the authorities. They feared the police waeldirn the Appellant to her
family if they found either the Appellant or herdliand. They did not believe
that the Appellant would receive protection agathstAppellant's family if
they returned to Pakistan. | consider those featsfaunded as subjectively
and objectively based on the evidence of the case.
32. The objective background evidence lodged bl batties present a
compellingly supportive background to the Appelland her husband's
claims. The CIPU assessment states (R.3.6.51 artd1R9):-
"The class and caste system is a pervasive adpRakistani society.
Inter-caste marriages can cause problems, withdmxarriages
sometimes running a high risk of being killed. Aitigh the legal
system is designed to protect such individualscpand the judiciary
(particularly at the local level) may be unwilliog unable to offer
effective protection from societal persecution.'
33. The Appellant's family are of a higher soctats than that of the
Appellant's husband. They are financially well dfheir family tradition was
against marriage outside the family and outsideSthia sect. They did not
recognise the Appellant's marriage. They consid#ratthe Appellant had
brought dishonour on the family by eloping with Kiam Saeed.
34. The CIPU assessment (paragraph 6) statedtratdre many cases in
Pakistan where women have run away to marry mémeaf own choice and

subsequently lived in fear of their male relatives'enge for dishonouring the



family. It also records that women who marry agaihe parents' wishes may
be charged with extramarital relations. Amnestgidnational reports that
physical abuse and torture of females in detensigife. The tradition of the
family killing those suspected of illicit sexualagons in so called 'honour
killings' in order to restore family honour is faore likely to be carried out in
the case of women. Although the practice has beaedamned by General
Musharraf, no action has been taken. It is a repe@ature of paragraph 6 of
the latest CIPU assessment that huge numbers thfsdefafemalesinter alia
by burning, at the hands of their own families, dnédeen reported, but few
suspects even arrested. Further, domestic violegamst women, whether it
be by a husband or male relatives such as fatihdnothers is a ‘widespread
and serious problem' with a very high rate of ocemge. It is reported that
'police and judges tend to see domestic violen@efamily problem and are
reluctant to take action'. Ms Bree [on behalf @& Appellant] has set out, in
her written submissions, further passages of texh fthe objective evidence
lodged, and | find these support the Appellantsneito fear persecution and
her claim that there was not, and would not b&ahistan, a sufficiency of
protection from such persecution were she to refuransider that the
Appellant's pregnancy would, if it were possiblak®a her position worse.
35. In addition, | accept Ms Bree's submission thatAppellant's well
founded fear was of persecution which was for avahon reason, following
the House of Lords decision 8hah and Islam; R: IAT ex parte Sha{iL999)
INLR 144.

36. It follows that | did not accept Mr Fergusostdmission [on behalf of

the Home Office] that it would have been reasonédii¢he Appellant to go to



[5]

the police, whether or not armed with his marriegeificate and a lawyer.
Further, the background evidence indicates thalaitleof protection afforded
by the authorities is country wide, and not restddo particular parts of
Pakistan.

37. Having considered the Appellant's evidenceregdahe background
country information lodged by both parties, | fithdit the Appellant has
discharged the onus upon her by showing to thesgegwstandard that she is
outside Pakistan owing to a well founded fear abpeution for a Convention
reason and requires international protection.

38. In light of my findings, | do not require toreader internal flight.

39. Accordingly, I allow the asylum appeal.”

The respondent applied to the Immigration Ag@e#@unal (IAT) for leave to

appeal. The grounds for applying for leave wertobews:

"1. The Adjudicator at paragraph 31 of the deteatiam finds that the
appellant's fear is of her family, yet at paragragtthe Adjudicator does not
consider internal flight as an option. This is armeas the claimant did not
exhaust all domestic remedies open to her, asoslageld to the nearest large
city which was formerly her family's home and whtrey still had
connections. Pakistan is a country of 145,000,Gip|e it is therefore
submitted that if the appellant and her husbanewerelocate to another city
without familial connections on return to Pakistiawould not be reasonably
likely that her family would know of their returetlalone manage to track the
couple down. It is further submitted that given tloeiples young age, and
considering the fact that the couple have manageeldcate to the United

Kingdom, relocation in Pakistan would not be undudysh.



[6]

2. The Adjudicator has also confused the questionternal flight with
the question of sufficiency of protection. It idsuitted that these are two
separate questions. The issue of protection fofigidhah and Islam and
Horvath arises when persecution is present (petiseca risk of serious harm
+ failure of state protection). The question oémial flight or relocation
involves whether it would be unduly harsh to reteda a part of the country
where there is no risk of persecution or artictai8treatment."

On 9 January 2003, the IAT granted leave toeahstating that "the question

of internal flight should have been consideredh®yadjudicator”.

[7]

The appeal was heard by the IAT on 29 Noven2®&4. By decision dated 30

November 2004, the IAT allowed the appeal, andctiek that the case be considered

afresh "by an adjudicator other than Ms. A.C. Mci@aun particular, the IAT stated:

7. In the event that we were not with him, Mr Sagy¢counsel for Noreen
Saeed] asked us to remit the appeal to the samelisdjor, for further

findings as the availability of an internal flighption. We expressed our
misgivings about this course of action, given thgears have already elapsed
since the Adjudicator heard the appeal. The Adptdicwould find it difficult

to recall her impression of the oral evidence st teard. We were not aware
whether the Adjudicator was a full time memberhad judiciary. Further
delays can be caused by a remittal to a part-tirelper of the judiciary. The
Adjudicator had already made certain findings of,favhich may cause her
difficulty in considering internal flight. Mr Saydeasked us to bear in mind
the fact that the Claimant had had a positive assest of credibility in her
favour. There has been delay already since theshp@es heard before the

Adjudicator. It was adjourned on two previous ogmas by the Tribunal. The



Claimant and her family have lived with their stioa unresolved for some

time.
8. We reserved our determination.
9. After having very carefully considered the sigsions and the

Skeleton Argument we have concluded that we hawveption but to remit

this appeal for a fresh hearing by another AdjudicaVe have been slow to

reach this conclusion and have done so very reitlgtaVe now give our

reasons for our decision, although we are forcdzbtoircumspect in giving

our reasons in order to avoid giving any indicaidmour views.

10. Initially, we were of the view (as we indicat®dthe commencement of

the hearing) that the Secretary of State's chatlengas too limited. However,

upon reflection and having considered the submissi@fore us, we noted

that:
(@) at paragraph 31, the Adjudicator found tHafpur emphasis)
the Claimant and her husband were found by then@lai's family, the
Claimant would be returned to her family. There wadinding as to
whether it would be reasonably likely that the @lant would be
found. This comes within the terms of paragraplf the grounds of
application, which also asserts that the Adjudicatmuld have
considered whether the Claimant and her family edd able to
safely relocate to another city where they havéanaly connections.
We consider that the Adjudicator ought to have mwared this, since
the place of relocation previously attempted by@emant and her
husband was in fact Lahore city with which the @lant had

connections. Paragraph 29 of the Determinatiorcatds that the



Claimant's family lived in Lahore, that it was 11@urs' drive away
from the family home in Lahore.

(b) we were satisfied that paragraph 2 of the giswf application
was also made out. The Adjudicator had confusedsthee of the
internal flight option with sufficiency of proteatn. It is clear that the
Adjudicator was satisfied that the Claimant hadedl-founded [fear of
persecution] in her home area. She should then ¢gy@ve on to
consider whether the Claimant could relocate soneesvblse in
Pakistan where she would be safe. In answeringjtiestion, the
Adjudicator would have had to consider the likebdaf the Claimant
and her husband being found by the Claimant's famihat ill-
treatment would follow and whether there would b&iciency of
protection. Instead of following this analyticalpapach, the
Adjudicator considered sufficiency of protectiortire event that the
Claimant and her husband were found. Her findirag there would be
insufficient protection throughout Pakistan was mad the footing
that they would be found. It is precisely becauseapproached the
issue from the wrong starting point that she alld\Wwerself to be
deflected from the issue which (in our view) iscaficial importance in
this case - namely, whether there is a real rigk@Claimant's family
finding the Claimant and her family if they werer&docate to another
part of Pakistan. If there is no real risk, it &t nelevant to consider
sufficiency of protection.

(c) it is asserted in paragraph 14 of the Skeldéi@ument that

there are outstanding police proceedings agaiersCthimant's



husband and that this means that internal relat&ioot an option as
a matter of safety. With respect, there is no dieaing by the
Adjudicator as to whether there are outstandingcpgiroceedings
against the Claimant's husband. We are awareltbatljective
evidence makes it clear (and Mr Sayeed did notitdee with this at
the hearing before us) that F.I.R.s are not effeandefinitely. They
can and do in many cases lie on the file, dormEmy can, however,
by re-activated by a complainant. The fact thatAbgidicator had
found that the F.I.R. lodged by the Claimant'sdatias active to the
extent that the Claimant's father-in-law and brothdaw were
arrested by the police in January 2002 does nohrtied the
Adjudicator found that there were outstanding peaiegs as at the
date of the hearing. We appreciate that, whilst Was not specifically
raised in the grounds of application, the Tribumalld have to
consider the likelihood of the F.I.R. being effgetnow (over 21/2
years after its issue) when considering whetheaetlsea real risk of
the Claimant and her husband being found if theyewe relocate to
an alternative location. Accordingly, the effectiess or otherwise of
the F.I.R. was intrinsically connected to the likebd of risk in an
alternative place of relocation, which is covergdbhragraph 1 of the
grounds of application.

11. Since the hearing before the Adjudicator toake, the Claimant says

that her family have placed 'A missing personseaisement in the Daily

Jang newspaper. Clearly this will be relevant miflsue as to whether there is

a real risk that the Claimant and her husbandbeilfound by the Claimant's



family. There are, however, difficulties with thislthough the Adjudicator
had found the Claimant and her husband credibéenéwspaper
advertisement was evidence adduced subsequerd Adjhdicator's hearing.
The Adjudicator's positive credibility assessmeithwegard to the evidence
of the Claimant and her husband could not, in aewybind us to accept the
newspaper advertisement, although clearly we wbealt in mind the
Adjudicator's positive assessment of credibilitg. \de have said above, the
Tribunal's jurisdiction in this case is not limitempoints of law only. Our
jurisdiction is on law and fact. However, we coakk a real possibility of
finding ourselves in difficulty with the Adjudicats positive assessment of
credibility if we had heard oral evidence. Thiather reason why we
concluded that a remittal was the only option.
12. Mr Sayeed's submissions as to the reasonsrémniétal to the same
Adjudicator bore very heavily with us. However, veductantly concluded, for
the reasons we have given in paragraph 7 abouea tleaittal to another
Adjudicator was the only fair course of action.
Decision
This appeal to the tribunal is allowed. We diréetttthe Appellant's appeal be
considered afresh by an Adjudicator other than M3 McGavin."

[8] The petitioner then sought judicial review bétdecision of the IAT. The first

hearing took place in the Court of Session on 2&Rdbruary 2006.

Submissions for the petitioner
[9] Counsel for the petitioner invited the courtrémluce the decision of the IAT

dated 30 November 2004. The petitioner's seconaation was to reduce the IAT's



decision insofar as they had decided to remit #s& ¢o an adjudicator other than Ms.
McGavin.

[10] Counsel made the following submissions. Fitst, IAT had acted
unreasonably and unlawfully in allowing the respemits appeal. Secondly, no
reasonable tribunal would have done other thaeratrto Ms. McGavin. Counsel

developed those submissions under three headings:

(1) The IAT's decision was based on a misundergtgnal a misrepresentation

of part of the adjudicator's determination

[11] Counsel submitted that in paragraph 10(aheflAT's determination, the IAT
misunderstood or misrepresented the adjudicatadefy in paragraph 31 of the
determination. The IAT referred to the petitionedder husband being found by "the
claimant's [i.e. the petitioner's] family". In fathe adjudicator had referred to the
petitioner and her husband being found by "thecgdliThat was a fundamentally
different concept. Whereas it might be possibleherpetitioner to settle in another
part of Pakistan and avoid discovery by her faralbne, it was a very different
matter if the police in Pakistan (a state agenty@countrywide) were interested in
the petitioner with a view to returning her to feemily. Whether the police were
actively searching for her, or whether they mightgdy learn of her whereabouts
through routine activities and contacts with auities, being found by the police
would result in a real risk of persecution in ttie police would return the petitioner
to her family and would take no steps to prevemtratribution which the family

might inflict upon her for marrying a Sunni Muslioh a lower social caste. Such



retribution was acknowledged in the CIPU reporNolvember 2002 to include
beatings, burnings and killings (known as honollnkjs).

[12] Thus the IAT's reasoning was based upon tlmgvconcept. Their decision
allowing the respondent's appeal was flawed, andldibe reduced. The

adjudicator's determination promulgated on 4 Deab02 should be restored.

[13] Estoit was suggested that the IAT had not misundedspavagraph 31 of the
adjudicator's determination, the IAT had failecstate clear reasons satisfying the test
in Wordie Property Co. Ltdv. Secretary of State for Scotlgrtb84 S.L.T. 345. For

that reason also the IAT's decision should be redluc

(i) There was no missing link in adjudicator's detertion

[14] Inresponse to an argument presented by cbtorsthe respondent (set out in
paragraph [21] below) counsel for the petitionanteaded that there had been no
failure on the part of the adjudicator to makerdifng that the return of the petitioner
to any part of Pakistan would result in a "redk tisat the family would come back
into contact with the petitioner". It was an obwsaduaference from the adjudicator's
findings-in-fact (and in particular, the findingaththe police had an interest in the
petitioner with a view to returning her to her fynthat the return of the petitioner to
any part of Pakistan would subject her to a res of being found by the police who
would return her to her family and would fail teegent her family from inflicting
punishment on her. The adjudicator had not theeefas was suggested, leapt to the
stage of adequacy of protection without dealindnlite question of real risk. The
police had a dual role: they were both (i) a staency hostile to the petitioner, in

that they would return her to her family; and {in¢ state agency which should in



theory provide the petitioner with protection. Thihe adjudicator was correct to
make findings about the role of the police, astsdone.

[15] Inthe course of his submissions, counselrretetoR. v Secretary of State for
the Home Department, ex parte AqaA99] 1 A.C. 293; the Country Information and
Policy Unit (CIPU) assessment for Pakistan (208R2); Immigration Appeal

Tribunal, ex parte Shaji999] 2 A.C. 627Hanif v Secretary of State for the Home
Department]1999 S.C. 337.in v Secretary of State for the Home Departm@005
S.L.T. 301;Minister for Immigration and Multicultural Affairs Jang[2000] F.C.A.
1075; and the Court of Appeal decisiorHamid, Gaafar, and Mohammed

Secretary of State for the Home Departn{e605] E.W.C.A. Civ. 1219.

(i)  Esto the case had to be remitted back, itdtide remitted to the original
adjudicator

[16] Counsel for the petitioner submitted thegtothe IAT were entitled to

interfere with the adjudicator's determination &amdemit back, they erred in their
remit to any adjudicator other than the originglidctator. The proper course was to
remit back to the original adjudicator, who hadrdeae evidence and found both the
petitioner and her husband credible witnesses.

[17] Counsel submitted that the IAT's remit (to adjudicator other than the
original adjudicator) was unreasonable in the senslined inAssociated Provincial
Picture Houses Ltds Wednesbury Corporatidi948] 1 K.B. 223. In reaching their
decision, they had taken irrelevant factors intooaat. Counsel accepted that the IAT
had properly taken into account the importancéé¢opetitioner of a positive finding

in relation to her credibility, (a factor which fawred remitting to the original

adjudicator:Symes and Jorro, Asylum Law and Practjg&ragraph 15.46;



Macdonald, Immigration Law and Practi¢gth ed.) paragraph 18.184). Moreover it
was accepted that the IAT were exercising a disgrerthen remitting back. It was

not necessarily an unreasonable exercise of teatedion to remit back to a different
adjudicatorR. v. Immigration Appeal Tribunal, ex parte Sarkisig®01] Imm.A.R.
676. But in the present case, the IAT had takemaetount irrelevant factors as
outweighing other factors. For example, they h&énanto account the possible
delay which might occur because the original adjaitir might be part-time. Counsel
contended that there had been a delay of two yedose the IAT heard the
respondent's appeal. Accordingly it was hardly appate to take into account a
speculative delay on the part of the original acjatbr. Secondly, the IAT took into
account another factor about the original adjugicatamely that she "had already
made certain findings-of-fact, which may caused#iculty in considering internal
flight". That factor was unexplained, not easilydarstood, angrima facieirrelevant.
[18] For technical reasons connected with the re@arganisation of the
immigration and asylum service, both counsel wgreed that, if the petitioner's
argument relating to the remit to the original algator were successful, the IAT's
decision should be reducedtoto (although the court was requested to make clear in
the opinion that the petitioner had succeeded onlthe question of the parameters of

the remit).

Submissions for the respondent
[19] Counsel for the respondent invited the cooigustain the respondent's two

pleas-in-law, and to refuse the petition.



(1) The IAT's decision was not based on a misunderstgndut contained a

typographical error

[20] Counsel for the respondent accepted thatdfexence in paragraph 10(a) of
the IAT's decision should have been a referenttheopolice”, and not to "the
claimant's family". However it was a mere typogragpherror, or an infelicity of
expression. It was not symptomatic of any fundamdentsunderstanding or
misrepresentation of either (a) the petitionersecar (b) the adjudicator's reasons.
Paragraph 10(a) was clearly a reference back tadhslicator's findings in paragraph
31 of her determination, and therefore only madsaéf the words "the police” were
substituted for "the claimant's family". Thus ti#el'lwell understood the concern,
namely that the police were a mechanism wherebpétidoner could be returned to
her family, with all the consequences which migigies. Paragraph 10(b) of the
IAT's decision was perhaps affected to some extgihe same infelicity of
expression. But in that paragraph, it was not aoreand there was no need to read

the words "the police" in place of "the claimafdmily".

(i)  There was a missing link in adjudicator's deténation

[21] Counsel submitted that the IAT were correddentifying a missing link in

the adjudicator' determination in relation to int@rflight. The adjudicator should
have asked herself whether there was a real r&gkhle petitioner and her husband
would be detected by the police anywhere in Pakjsta. whether there was a real
risk that the petitioner would be returned to theds of her family. But that step was
missing. There was thus no finding that if the fpmter settled in any part of Pakistan,

it was reasonably likely that her family would fihdr, or that the police would find



her (and return her to her family). That was tresom for the IAT's correct
observation in paragraph 10 (a) that -

"There was no finding as to whether it would besogeably likely that the

claimant would be found."
[22] There was therefore an error in the adjudicatapproach. Her approach
begged the question whether the risk from whichqmteon was required was going to
be present wherever in Pakistan the petitionerloeaded. For that risk to be present
throughout Pakistan, there had to be a real rigkttre family would come back into
contact with the petitioner, by whatever mechanisinguidance relating to
persecution irfR. v Immigration Appeal Tribunal, ex parte Sh|EI®99] 2 A.C. 629;
Horvathv Secretary of State for the Home Departnj2601] A.C. 489.
[23] Counsel for the petitioner had suggestedithahs a necessary implication of
the adjudicator's findings that the police werevaty looking for her: but there was
no such implication. The adjudicator's findings @idhe risk of the police returning
her to her family were made in the context of aipalar incident in Lahore, which
was the petitioner's home area.
[24] Counsel for the respondent submitted thdtefcourt were of the view that
there had been an error in expression, but hacethat not occurred, the view taken
by a reasonable IAT would not have been differératt would be a finding that the
error in expression was not material. In suchwasivbn, decree of reduction should
not be granted. In any event, in the context oftéisé of adequate reasons set out in
Wordie(as approved ibaljit Singhv. Secretary of State for the Home Department
2000 S.C. 219), counsel submitted that the IATtslen passed thé/ordietest. The
decision left the court and the informed readaranreal doubt as to the reasons for

making that decision. Accordingly the IAT's miscatddn did not represent a



misunderstanding. If there had been a misrepretsemtaf the adjudicator's
reasoning, it was of no effect.
[25] The adjudicator may have been entitled onetfidence to reach the
conclusion that there was insufficient protectionmtrywide, but she should not have
reached that conclusion before considering whettere was a real risk that the
petitioner and her husband would be found by hailfeanywhere in Pakistan (albeit
the mechanism would be the police). There wasmdirfg that the Pakistani police
were actively searching for the petitioner andtesband. Thus the IAT were correct
when they noted at the end of paragraph 10(b):
" ... Itis precisely because [the adjudicator]raghed the issue from the
wrong starting point that she allowed herself talbected from the issue
which (in our view) is of crucial importance in shease - namely, whether
there is a real risk of the claimant's family fingithe claimant and her family
if they were to relocate to another part of Pakisthathere is no real risk, it is
not relevant to consider sufficiency of protection.
The adjudicator had therefore misdirected hersdiw as to internal flight. There
was a gap in her reasoning. She had approachedahtight from the wrong end.
[26] Counsel accepted that the question of inteltigdit and sufficiency of
protection were to some extent interlinked. But thd not detract from the force of
the point about the missing link. The adjudicatoodd have considered what would
be the risk of detection throughout Pakistan. Ginde concluded that there was a
reasonable risk of detection throughout Pakistamlshshe have proceeded to

consider internal flight.



(i)  The IAT had not erred in directing that tbase be remitted back to an
adjudicator other than the original adjudicator

[27] Counsel for the respondent contended thatAfiehad not erred in the sense
defined inAssociated Provincial Picture Houses LtdWednesbury Corporation
[1948] 1 K.B. 223 by remitting the case to any adator except the original
adjudicator. The IAT had not acted as no reasortablenal would have acted; nor
had they taken into account irrelevant mattergfirdut of account relevant matters;
nor had they failed to give clear reasons.

[28] The IAT noted in paragraph 7 that the adjuticdwould find it difficult to
recall her impression of the oral evidence shehesdd". Further, in paragraph 11,
the IAT noted that the petitioner was seeking tduame further evidence (a "missing
person" advertisement relating to the petitionene IAT were correct to have
reservations about that late material, bearingiimdrthat in practice, documentation
might be introduced at a late stage in an attempbtster an applicant's claim. The
IAT were also correct to suggest that an adjudrcatm had made findings about
credibility, and findings in fact based on credtyilmight have difficulty treating
internal flight evidence as a severable issue.

[29] The IAT were also correct to place weight ba fact that two years had
passed since the adjudicator had heard the evidineas accepted that the
adjudicator still had her manuscript notes, butgassage of two years was a factor to
be considered. Anyone being asked to revisit a vaseears later was at some
disadvantage.

[30] Inrelation to the IAT's observations relatitogpart-time members, counsel
invited the court to assume that the IAT, as theme tribunal in the asylum and

immigration system, had acquired experience anavigdge over time which



allowed them to make those perfectly proper obsenva People with other
commitments might have difficulty with availabilifgr their asylum and immigration
work.

[31] As for the IAT's comment that "the adjudicab@d already made certain
findings in fact, which might cause her difficultyconsidering internal flight", the
IAT were correct to approach matters with a degfegrcumspection. The
adjudicator had in the past found the petitionedisle: but new evidence was now to
be led. If the adjudicator was expected to treattbw evidence as severable from the
previous evidence, then she would be in an imptesgissition. If on the other hand
she was not expected to treat the new evidencevasable, then she would have
difficulty altering findings which she had made tywars previously.

[32] The IAT had therefore taken into account ralgvconsiderations. Their

reasons for their remit were clear.

Additional authority

[33] By letter dated 22 February 2006 (copied ®rispondent), the petitioner's
agents forwarded newly-issued opinions in the Haifideords in the cases danuzi,
Hamid, Gaafar, and MohammedSecretary of State for the Home Departn{@bt

February 2006). These cases are now reported 06]Z20W.L.R. 397.

Discussion

0] Whether there was a typographical error oraldity of expression in the
IAT's decision

[34] Applications for asylum involve difficult isgs with consequences of great

gravity and importance for the applicant. It isréfere of the utmost importance that



officials, adjudicators, and tribunals state clgavhat they mean, avoiding ambiguity,
misunderstandings or varying interpretations oirttecisions.

[35] Inthe present case, there is a significaffieince between a reference in
paragraph 10(a) of the IAT's decision to "the ckam's family" and a reference to
"the police". The use of the former phrase canmahy view be regarded as a
typographical error or an infelicity of expressiwhich was intended to mean the
latter phrase a fortiori where the same phrase ("the claimant's familypeaps in a
neighbouring paragraph (paragraph 10(b)) yet cdusdmnitted that there should be
no substituted meaning in that paragraph.

{36] That being so, it appears from paragraph 10{a) the IAT addressed the
wrong issue. The proper focus (as was clear framathudicator's determination) was
the police. That is a significantly different copté&om the claimant's family, for, as
the adjudicator's determination demonstratesh@)molice in Pakistan are state agents
acting countrywide; (ii) in November 2002 there viiastile police interest in the
petitioner (and her husband) because of their inogsised elopement; (iii) if the

police were to become aware of the petitioner'sredigouts in Pakistan, they would
return her to her family and adopt a passive stantee event that her family

inflicted retribution upon her (defined in the CIPé&port as including beatings,
burnings, and killings); (iv) the countrywide pdaitherefore have a dual role in
relation to the petitioner and her husband, nart@lyhat of hostile informant who,

on learning of the petitioner's whereabouts wogldaa a channel of communication
with the petitioner's family, resulting in her ratuo the family; and (b) that of the
protector offered by the state, who would not i& ¢ircumstances give her any

protection.



[37] Whether the IAT's error in paragraph 10(agharacterised as an erroneous
misrepresentation of the adjudicator's reasoningsdahe omission of factors which
ought to have been taken into account such as ke thair decision unreasonabéd. (
Associated Provincial Picture Houses LvdwWednesbury Corporatioji948] 1 K.B.
2123;Wordie Property Co. Ltds Secretary of State for Scotlagri®84 S.L.T. 345),

their decision cannot in my view be sustained, iafalls to be reduced.

(i) Whether there is a missing link in the adpator's determination

[38] Inany event, | am not persuaded that theeergssing link in the
adjudicator's determination. On the basis of hattifigs, the adjudicator was entitled
to hold that there was no part of Pakistan in whihre was not a reasonable
likelihood of persecutiorcf. dictaof Lord Hoffmann at page 653 BYf. v Immigration
Appeal Tribunal, ex parte Shh999] 2 A.C. 629. It was unnecessary for the
adjudicator to make a finding that the police weuwerently actively searching for the
petitioner and her husband. In my view it was sight that there had been hostile
police interest in the petitioner and her husbamd, that the police had, so far as the
petitioner was concerned, the dual role outlinedaragraph [36] (iv) above, as there
are many ways in which a citizen may come to tkenéibn of the police. It cannot
therefore be said that no reasonable adjudicatgreply directed could have
concluded, on the basis of the facts found, thtatmal flight did not present a realistic
option. On the contrary, on the facts found, thedidator's conclusion fell well

within the range of reasonable conclusions opdreto

(i)  The question of any remit back to an adjadar

[39] Lestlam wrong in the conclusion reached a&h@nd it is necessary to remit



back to an adjudicator for further findings aboernal flight, | turn to consider the
IAT's remit to an adjudicator other than the oradiadjudicator. As set out in
paragraph 12 of their determination, the IAT magehsa remit "for the reasons ...
given in paragraph 7 above".
[40] In paragraph 7, the IAT took into account thaet that the adjudicator had
found the petitioner credible. Both counsel agred to do so was entirely proper
and reasonable. However | am unable to accepthbaither factors taken into
account by the IAT should have been taken into @atcdn particular:
(1) The fact that the original adjudicator might be arptime adjudicator:
There is no indication in the IAT's determinatibatithere was available to
them, in some form, information or statistics whaduld justify the
proposition that "[flurther delays can be caused bgmittal to a part-time
member of the judiciary”. Without a clear evidet@esed foundation for such
a proposition, it is, in my opinion, something whighould not have been
taken into account. One could go further and thkevtew that even if
evidence-based, such a general proposition couldenapplied to a particular
adjudicator without obtaining information about thierk-pattern of that
particular adjudicator. But that further step isi@cessary in the present case.
(2)  The fact that the original adjudicator heard evidertwo years
previously and "would find it difficult to recalkh impression of the oral
evidence she had heardlhe adjudicator's determination of 4 December 2002
would be sufficient in my view to refresh the adpador's memory about the
impression made by the oral evidence she had hidawgdever in this
particular case, | understand that the adjudicgtibthas her manuscript notes

made at the time of hearing the evidence, whicthtragve her further



assistance. Accordingly | consider that the "diffig in recalling” factor was a
factor which should not properly have been takém account.
(3) The fact that the adjudicator had already madeaerfindings in fact,
which might cause her difficulty in consideringaimtal flight It is not
uncommon for decision-makers to have to listenreslif evidence or
information, and to issue a second or supplemerkacision or report or
opinion. In the circumstances, the adjudicator \@onlmy view have little
difficulty indicating that the new evidence or infieation cast a different light
on matters (if that were the case), and if necgssauing revised conclusions,
possibly including a revised assessment of craetlibAgain, the IAT in my
view took into account a factor which should notdndeen taken into
account.
[41] Inall the circumstances, | am satisfied thdien assessing the parameters of
the remit, the IAT took into account factors whattould not have been taken into
account, and their decision was unreasonable isghse defined iAssociated
Provincial Picture Houses Ltdr Wednesbury Corporatioji948] 1 K.B. 223. Were |
deciding the present case on the basis only afetimi back to an adjudicator other
than the original adjudicator, | would (for techaliceasons, and on joint motion of
counsel) have reduced the IAT's decision in whidlavever my primary decision is
to grant reduction for the reasons set out in pagdts [34] to [38] above.
Decision
[42] For the reasons given above, | shall repeléispondent’s two pleas-in-law,
sustain the petitioner's first plea-in-law, graatlarator that the 1AT's decision dated

30 November 2004 was unreasonable and unlawfulredwte that decision.



