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Sir Anthony Clarke MR and Waller LJ, V-P:

Introduction

1.

AE, AF, AM and AN are all the subject of non-dertgg control orders. The
Secretary of State for the Home Department (‘thell3'pis the appellant in the cases
of AF, AM and AN, while AE is the appellant in tio¢her appeal. The principal issue
in all these appeals is what principles governghestion whether, in the light of the
decision of the House of Lords 8HD v MB and AF [2007] UKHL 46, [2008] AC 1
AC 440, the controlee has had a fair hearing coilgatith article 6 of the European
Convention on Human Rights (‘the Convention’) ok tissue whether there are
reasonable grounds for suspecting that he is ob&es involved in terrorism-related
activity.

Each of the appeals is an appeal from a diffenatigg. AE appeals from a decision
of Silber J in which he held that AE had had a fearing. The SSHD appeals from
decisions of Stanley Burnton J in AF, Sullivan JAN and Mitting J in AN. All
those decisions were in favour of the controleehe Judge at first instance gave
permission to appeal in all the cases.

The argument ranged far and wide. We will consittst, so far as necessary, the
statutory framework, secondly the general prinamleriving from the decision of the
House of Lords irMB and AF, thirdly the application of those principles irchacase
and finally a number of particular issues which gpecific to particular appeals.

The statutory framework

4.

The control order regime has now been the subjeat mumber of decisions and is
comparatively well-known. The critical provisionsf both the Prevention of

Terrorism Act 2005 (‘the PTA 2005’) and CPR Partaté set out in the speech of
Lord Bingham inMB and AF at [13-14] and [23-24].

As he explained in [13], the conditions for makiawgd upholding a non-derogating
control order under sections 2(1)(a) and 3(10nefRTA 2005 are that the Secretary
of State

“(a) has reasonable grounds for suspecting thaintividual
is or has been involved in terrorism-related attj\and

(b) considers it necessary, for purposes connectét
protecting members of the public from a risk ofraeésm, to
make a control order imposing obligations on thdtvidual.”

It is not now in dispute that the critical issuedansection 3(10) of the PTA 2005 is
whether there are reasonable grounds for suspitiah the controlee is or was
involved in terrorism-related activity: sé&B in this court (in a part of the judgment
not disapproved in the House of Lords) at [&8jeq.

Lord Bingham succinctly summarised the provisiaglating to special advocates and
the relevant provisions of CPR Part 76 at [25-Z6]adlows:



“26.

27.

The Schedule to the 2005 Act provides a ruéddmg
power applicable to both derogating and non-demgat
control orders. It requires the rule-making auttyori
(para 2(b)) to have regard in particular to thednt®e
ensure that disclosures of information are not made
where they would be contrary to the public interest
Rules so made (para 4(2)(b)) may make provision
enabling the relevant court to conduct proceedings
the absence of any person, including a relevany par
the proceedings and his legal representative. Simvi
may be made for the appointment of a person to
represent a relevant party (paras 4(2)(c) and g T
Secretary of State must be required to disclose all
relevant material (para 4(3)(a)), but may applyttie
court for permission not to do so (para 4(3)(bNcls
application must be heard in the absence of every
relevant person and his legal representative (para
4(3)(c)) and the court must give permission forenat

not to be disclosed where it considers that thelaisire

of the material would be contrary to the publiceneist
(para 4(3)(d)). The court must consider requirihg t
Secretary of State to provide the relevant party lais
legal representative with a summary of the material
withheld (para 4(3)(e)), but the court must endie
such summary does not contain information or other
material the disclosure of which would be contrasy
the public interest (para 4(3)(f)). If the Secrgtaf
State elects not to disclose or summarise mat&haih

he is required to disclose or summarise, the coay
give directions withdrawing from its consideratitirte
matter to which the material is relevant or otheewi
ensure that the material is not relied on (par)4(4

Part 76 of the Civil Procedure Rules givesatfte the
procedural scheme authorised by the Schedule to the
2005 Act. Rule 76.2 modifies the overriding objeeti

of the Rules so as to require a court to ensuré tha
information is not disclosed contrary to the public
interest. Rule 76.1(4) stipulates that disclosuse i
contrary to the public interest if it is made camyr to

the interests of national security, the internalon
relations of the UK, the detection or prevention of
crime, or in any other circumstances where discsi
likely to harm the public interest. Part Il of tikule
applies to non-derogating control orders. It is
unnecessary to rehearse its detailed terms. Poovisi
made for the exclusion of a relevant person andelisl
representative from a hearing to secure that indbion

is not disclosed contrary to the public interestlgr
76.22). Provision is made for the appointment of a



special advocate whose function is to represent the
interests of a relevant party (rules 76.23, 76.24,
who may only communicate with the relevant party
before closed material is served upon him, savé wit
permission of the court (rules 76.25, 76.28(2))eTh
ordinary rules governing evidence and inspection of
documents are not to apply (rule 76.26): evideneg m
be given orally or in writing, and in documentaryamy
other form; it may receive evidence which would bet
admissible in a court of law; it is provided th&very
party shall be entitled to adduce evidence anddese
examine witnesses during any part of a hearing from
which he and his legal representative are not eecu

It was argued itMB and AF that those provisions were in part incompatiblenwite
Human Rights Act 1998 (‘the HRA") in so far as thefringed the controlee’s right
to a fair trial of his civil rights and obligationsder article 6 of the Convention and a
declaration of incompatibility was sought on thedund. Lord Bingham was inclined
to grant such a declaration but deferred to thevved the majority, comprising
Baroness Hale, Lord Carswell and Lord Brown, thatrelevant provisions should be
read down under section 3 of the HRA, so that theuld take effect only when it
was consistent with fairness for them to do so: gee Lord Bingham at [44].
Baroness Hale explained the reasons why the realtiwg solution was appropriate
at [70-73]. See also per Lord Carswell at [84] &odd Brown at [92].

The decision of the House of Lords itMB and AF

8.

In MB this court, comprising Lord Phillips CJ, Sir Igardge P and myself, held that,
once it was held that reliance on closed materad permissible, those provisions of
the PTA 2005 and of CPR Part 76 which provide for tise of special advocates
constituted appropriate safeguards for the cordrolen MB and AF Lord Hoffmann
agreed with that view but the majority of the ajgdel committee did not. The
majority concluded that all depended upon the omstances. In referring to the
majority in this judgment we refer to Baroness Halerd Carswell and Lord Brown.
Although (as just stated) Lord Bingham did not digsin the result, his reasoning
seems to us to have been in some respects diffsmntthat of the majority. The
issue which arises in this appeal is in what cirstamces, as a matter of principle, a
controlee will be regarded as having a fair heaahthe case against him and in what
circumstances he will not.

It is convenient to consider this question by refiee to the facts of AF. They are
briefly these. In all, four control orders haveebeimposed on AF. The first,
PTA/6/2006, which was imposed on 24 May 2006, cwdi him to his flat for 18
hours a day. On 11 September 2006 the SSHD revbleedrder in the light of the
decision of this court isSHD v JJ [2006] EWCA Civ 1141, [2007] QB 446, which
had upheld the decision of Sullivan J quashingaitter inJJ on the ground that it
amounted to a deprivation of liberty and could tie¢refore be made as a non-
derogating control order. On the same day the S8h{idsed a second control order
on AF, PTA/33/2006, which was subsequently modibadl8 October 2006. By that
order AF was confined to his flat for 14 hours §.ddle was also subject to other
restrictions.



10.

11.

12.

13.

The question whether the second control order ateduto a deprivation of liberty
was considered in detail by Ouseley J at a triathitasted seven days in February
2007. On 29 March 2007, in anticipation of hisgowent being adverse, the SSHD
made a third control order against AF, PTA/4/20@n 30 March the second order,
PTA/33/2006, was indeed quashed by Ouseley J apravdtion of liberty in a very
detailed judgment at [2007] EWCA 651 (Admin). Thé@d order was served on AF
on the same day. On 17 August that order was meddify Goldring J. The order of
Ouseley J was subject to a leap frog appeal téithese of Lords, where it was heard
with MB andJJ [2007] UKHL 45, [2008] 1 AC 385, together wigtsHD v E, [2007]
UKHL 47, [2008] 1 AC 499. The House of Lords gawegment in all the appeals on
31 October 2007. It allowed the SSHD’s appeal reglahF on the deprivation of
liberty point. As a result further modificationsee made by the SSHD to
PTA/4/2007 on 31 October and 9 November 2007.

The House of Lords remitted botiB and AF to the High Court for further
consideration in the light of the opinions of thgpallate committee. There followed
a diversion before Stanley Burnton J and this catnith is not relevant to any of the
issues in this appeal except standard of proof{2@@7] EWHC 2828 (Admin) and
[2008] EWCA Civ 117 respectively. There then falkd two further hearings before
Stanley Burnton J in which he had before him theceedings under section 3(10) of
the PTA 2005 which had been remitted by the Houskoads. The first hearing,
which occurred on 5 and 25 February 2008, culmaatea judgment handed down
on 10 March 2008, namely [2008] EWHC 689 (Adminn it Stanley Burnton J
considered whether the proceedings before Ouseleglaling to PTA/33/2006
complied with article 6 of the Convention. It hiaglen submitted to him that they did
not on the ground that none of the significantgdteons and none of the significant
evidence relied upon by the SSHD has been discluséd=. He held that they did
not, subject to hearing argument on the questioethrdr what has been described as
the ‘Lord Brown exception’ (to which we return irtdil below) represents the law
and, if it does, whether the caseA#t fell within it on the facts. There was a further
hearing on those questions on 12 March and, irdgnment handed down on 9 April
2008, [2008] EWHC 689 (Admin), he held that the d.@rown exception does not
represent the law but that if, contrary to thatwié does, it was satisfied on the facts,
albeit on what he described in his open judgmerat @sry narrow basis. His reasons
are given in his closed judgment of 9 April 20(08tanley Burnton J also held that the
reasoning referable to PTA/33/2006 applied als®1@/04/2007. In the result he
refused the SSHD'’s application for permission tthihwld closed material from AF in
both cases All his conclusions are subject fmeapby one side or the other.

In the House of Lords there was much discussio®@u$eley J's judgment iAF
because, although he quashed the order, PTA/33/2006e ground that it amounted
to a deprivation of liberty, he nevertheless com®d whether AF had a fair hearing
of the critical issue.

In his judgment at [11] Ouseley J described the @minst AF in the open material
as very short. As appears from [131] and [146)as not contended before him that
the open material, ie that disclosed to AF, pradiceasonable grounds for suspicion.
At [147] Ouseley J recorded the submission of Miy@C for AF that for a hearing
to be fair, even with the assistance of speciabedtes, an irreducible core of the case
against him had to be disclosed. That was saigligito be all the core allegations



14.

15.

in the case but later it was said to be just tladiegations sufficient for the order to be
maintained. Mr Otty’'s submission was that it wias allegations that mattered and
not the evidence which lay behind them. As appbatew, this was in effect Mr
Pannick QC’s submission before us, although thecjpie was put more broadly on
behalf of other controlees.

Ouseley J rejected the submission that the decisfotihis court inMB could be
distinguished: see [155]. He nevertheless consttiéne question of fairness for
himself in some detail: see [167]. He consideredome length the decision of the
House of Lords iR (Roberts) v Parole Board [2005] UKHL 45, [2005] 2 AC 738,
noting the differing views expressed by their Idnigs at [156] to [166]. He noted at
[165] what he described as the real question:

“165. The real question in my view is suggestedLoyd
Rodger in paragraph 111 oRoberts. does the
procedure meet the minimum standards of fairness fo
a hearing of this particular kind in circumstances
where the use of the non-disclosed material (by the
decision maker or court) was necessary and
proportionate? Whether non-disclosure of matesal i
necessary and proportionate will usually involve a
balance being struck either in legislation or ire th
hearing process, between the rights of an individua
and the reduction of risk to a serious public iesefin
order to protect the rights of others.”

Ouseley J then set out his own conclusions at [i6GB]67]:

“166. There is nothing inRoberts which requires me to
conclude that the process laid down by the Actthed
Rules is incompatible with Article 6 as a resulttioé
negligible disclosure of the case against him wiAiéh
has received. Nor do the comments relied on form a
clear statement of principle supporting what MryOtt
submitted. On the contrary, there is nothinghmhal
to suggest that there is a point at which the ssigge
special advocate procedure for legitimately witkdhel
material, becomes unfair. There is no clear basiaf
holding of incompatibility.

167. | have taken time with this argument notwahsing
MB, because it is directed at the Court's own funetio
and duties, and indeed at what could have been a
decision of mine to uphold the Order on a basisctvhi
was said to be wholly unfair. | should add thatiog
at the nature of the issue, namely necessaryatsirs
on movement in an important interest, and at thg wa
in which the Special Advocates were able to and did
deal with the issues on the closed material, | db n
regard the process as one in which AF has been



16.

17.

18.

19.

without a substantial and sufficient measure of
procedural protection.”

The significance of the reference to “a substantadl sufficient measure of
procedural protection” is that that phrase derifresn the important decision of the
European Court of Human Rights (‘(ECtHR’) @hahal v United Kingdom (1996) 23
EHRR 413 at [131], to which we return below. Oagel then considered the
decision of the Canadian Supreme Cour€harkaoui v Minister of Citizenship and
Immigration [2007] SCC 9. He said at [173] that one of theéssconsidered by the
Canadian Supreme Court was whether the restrictiorthe control order (or its
equivalent) were justifiable. He added:

“173. ... As inChahal, the Canadian Supreme Court held that
the restrictions were not justifiable because theyt further
than was necessary. As i@hahal, some form of special
advocate system was commended. In neither casthesgsany
suggestion of an irreducible core of allegatiorewidence that
had to be made available with such a special adeaystem

in place. And both those cases involved detentasher than
restriction on movement.”

It is clear from his [166] that Ouseley J regardiee special advocate procedure as
providing a fair procedure. It is also clear thatconsidered the question of fairness
in addition to, and quite apart frolB and concluded that in all the circumstances
(including the role of the special advocates ondahe hand and the fact that AF had
not been informed of the case against him on therpAF had not been deprived of a
substantial and sufficient measure of procedurategtion. It is of particular note
that, as Ouseley J put it, in neitl@&mahal nor Charkaoui was there any suggestion of
the necessity for the open disclosure of an irrdd@core of allegation or evidence
once a special advocate system was in place. Tdwwsderations are in our view
important in trying to identify what principles theajority of the House of Lords
approved irVIB and AF.

It is important to note that in this appeal we epacerned, not to decide what in our
opinion the relevant principles should be (absenharity), but only what they are

after the decision of the House of Lords. Two poiemerge with absolute clarity
from it. The first is that it is wrong to say thathearing of the critical issue will

always be fair in a case where some or all of flegations and evidence are not
disclosed to the controlee provided that a spedabcate is appointed. That follows
from the rejection of the decision of this courtvB and from the fact that no other
member of the appellate committee agreed with lHwtfmann. The second point is
that it cannot be held that a hearing will neverfae unless all the substantial
allegations and evidence relating to them are aégd. While Lord Bingham was we
think inclined to that view (or something closat)pit was rejected by the majority.

All thus depends upon the circumstances. Ther&t is to try to divine what
circumstances will lead to what result. It is coommground that the ordinary
principles applicable to an ordinary civil dispude not apply. In an ordinary civil
action, it is common ground that (as in a crimipedsecution) a party is entitled to
know the detail of the case against him and to krem& and hear the evidence against
him so that he may prepare a response and addigEneg of his own, which must in



20.

21.

turn be made available to his opponent. Thosdgighe often expressed in ringing
tones: see elyIB and AF per Lord Bingham at [28] to [31] andoberts per Lord
Bingham at [17].

It is, however, accepted that those rights areabsblute. Baroness Hale gave some
examples from our own jurisprudence at [58] and].[59As to the Strasbourg
jurisprudence, Lord Bingham observed at [32] that ECtHR has repeatedly stated
that the rights embodied in article 6 of the Corten are not absolute: see in a
criminal contextJasper v United Kingdom (2000) 30 EHRR 441 at [52] arfeitt v
United Kingdom (2000) 30 EHRR 480 at [45]. However, Lord Binghamphasised

at [33] that the real problem lies, not in casks Jasper andFitt, where the material
not disclosed was not relied upon against the diefety but in cases in which it is.
He said at the end of [33]:

“The real problem arises where material is reliadrocoming
to a decision which the person at risk of an adveniing has
had no adequate opportunity to challenge or rehst,in
Feldbrugge v The Netherlands (1986) 8 EHRR 425, paras 42,
44; Van Mechelen v The Netherlands, [(1977) 25 EHRR 647],
paras 62-65t uca v Italy (2001) 36 EHRR 807, paras 43-45. In
each of these cases the trial was found to beninhfai

Of those cased/an Mechelen andLuca were criminal caseskeldbrugge was a civil
case but it was not a case which was concernedyinvay with national security. As
we see it, it was simply a case in which the ondirwavil principle was applied.

As Lord Bingham observed at [32], the ECtHR hasgedcsed the particular problems
posed to national security by terrorism. He shisl t

“The court has not been insensitive to the spearablems
posed to national security by terrorism: see, fastance,
Murray v United Kingdom (1994) 19 EHRR 193, paras 47, 58.
It has (as it was said iBrown v Stott, [[2003] 1 AC 681, 719]
above, p 704) eschewed the formulation of hard-eédaed
inflexible statements of principle from which no paeture
could be sanctioned whatever the background or the
circumstances, and has recognised the need far adlance
between the general interest of the community aedights of
the individual. But even in cases where article) ®s not been
in issue, the court has required that the subjeat motentially
adverse decision enjoy a substantial measure oredegf
procedural justice: se@hahal v United Kingdom ..., para 131,
Al-Nashif v Bulgaria (2002) 36 EHRR 655, para 97. Tinnelly

& Sons Ltd and McElduff & Others v United Kingdom (1998)
27 EHRR 249, para 72, the court held that any &étiah of the
individual's implied right of access to the courstnot impair
the very essence of the right.”

Mr Sales QC places considerable reliance upon tbases, to which we will return.



22. At [34] and [35] Lord Bingham analysed the speecimeRoberts. He ultimately
concluded this part of his speech thus at the &figbg:

“I would respectfully agree with the opinion of ldbVoolf in
Roberts, para 83(vii), that the task of the court in anyeg
case is to decide, looking at the process as aeydiether a
procedure has been used which involved signifiggostice to
the controlled person (see alBb(Hammond) v Secretary of
Sate for the Home Department [2005] UKHL 69, [2006] 1 AC
603, para 10).”

On this footing, the question in each case is hdrethere has been significant
injustice to the controlee. It appears to us Batoness Hale, Lord Carswell and
Lord Brown approached this question in a way whighs significantly more
favourable to the position of the SSHD than Lorddbiam. This can we think best
be seen from the approach adoptedAto on the facts. Before we consider the
reasoning in the majority speeches, it is convenien summarise briefly the
competing submissions. We should also note inipgdbkat, so far as we are aware,
the House of Lords did not consider any of theatdosaterial in eitheB or AF.

Submissions of behalf of SSHD

23.  Mr Sales’ submissions may be briefly summarisethis way:

)

ii)

While the overall right to a fair hearing cannot ib&inged, its constituent
rights are not absolute and must be balanced dgénes needs of the
community, especially national security: see abamwveBrown v Stott per Lord
Bingham at 704D-G.

It is recognised that the court is faced with diclift and sensitive task. It is
concerned to balance what Mr Sales called a triatign of different
considerations and interests. First, there isrttezest of the controlee to a fair
hearing of the question whether there are groumsstispicion. It is
important in this regard to appreciate that whethere are such grounds is the
question for decision; the existence of such greucahnot be taken as the
starting point. Secondly, there is the positionhaf secret services; both in the
public interest and in the interest of those inedlvon the ground. Their
information requires protection. It is important note that the question is
whether article 6 requires the disclosure of matavhich the court has by that
stage ruled can be withheld on the grounds of natisecurity. Thirdly (and
of great importance), there is the right of the oamity as a whole to be
protected against terrorist activities, which miaseaten the life and safety of
very many people.

The reasons why the material which is gatheredhbyintelligence agencies
and which the SSHD wishes to rely upon in contrdleo proceedings cannot
ordinarily be disclosed are perhaps self-evidertt ibalude: protecting the

lives of agents and their families; maintaining tenfidence of agents and
thus the ability of the security services to recagients, to acquire intelligence
on terrorist operations and to disrupt them; manmg the secrecy of

surveillance operations and their techniques arfiegaarding the agencies’



Vi)

vi)

ability to conduct or continue to conduct such agiens; and ensuring that
other operations are not prejudiced.

Whether a limitation on a particular right undeticd® 6 is permissible
depends upon whether it pursues a legitimate aiin“gpresents no greater
gualification than the situation calls forBrown v Sott ibid. See also
Ashingdane v United Kingdom (1985) 7 EHRR 528 at [57] (restrictions must
pursue a legitimate aim and not destroy the essehdde right and be
proportionate) andR v Shayler [2003] 1 AC 247 per Lord Hope at [69]:
limitations on disclosure “must be rational, famdanot arbitrary, and they
must impair the fundamental right no more thanasessary”. In assessing
these questions it is important to bear in mind dréicle 6 does not impose
unvarying standards; account must be taken of thetegt, facts and
circumstances of the particular case.

The particular context of control orders is exceqmdil. Their purpose is to
place exceptional but necessary restrictions oivioheals whom there are
reasonable grounds for suspecting pose a tertbresit.

As stated above, the ECtHR has recognised the dfustates to take the
measures needed to combat terrorism and the nigcesdialance that duty
against human rights: see eg the two principlabenGuidelines promulgated
on 11 July 2002 by the Committee of Ministers o# tGouncil of Europe
guoted by Lord Bingham at [25] of his speeciMiB and AF.

In particular the ECtHR encouraged the use of specivocates ilChahal at
[131]:

“The Court recognises that the use of confidential
material may be unavoidable where national secisigt
stake. This does not mean, however, that the radtion
authorities can be free from effective control bet
domestic courts whenever they choose to assert that
national security and terrorism are involved. Theu@
attaches significance to the fact that, as therveters
pointed out in connection with Article 13 (see [meph
144 below), in Canada a more effective form of ¢iali
control has been developed in cases of this tyes T
example illustrates that there are techniques wbachbe
employed which both accommodate legitimate security
concerns about the nature and sources of intetigen
information and yet accord the individual a subg#hn
measure of procedural justice."

See alsoAl-Nashif and Tinnelly, referred to by Lord Bingham at [32].
Although Mr Sales recognises that the ECtHR madsgeir in Al-Nashif at

[97] that it was not expressing an opinion on tbaformity of the United

Kingdom system with the Convention, these casesvshat the court was
positively affirming that the state may legitimateely upon closed evidence
in proceedings relating to preventative measureshi® protection of national
security and that a possible (ie legitimate) wayr@fonciling the relevant



interests would be through the adoption of a specigocate procedure. See
alsoCharkaoui.

viii)  The above conclusion is borne out in particulaAb¥ashif at [137]:

“The Court considers that in cases of the expulgibn
aliens on grounds of national security — as here —
reconciling the interest of preserving sensitive
information with the individual's right to an effe@
remedy is obviously less difficult than in the abev
mentioned cases where the system of secret savesll

or secret checks could only function if the indived
remained unaware of the measures affecting him.

While procedural restrictions may be necessarynsue
that no leakage detrimental to national securityuleéo
occur and while any independent authority dealinth w
an appeal against a deportation decision may need t
afford a wide margin of appreciation to the exeaiiin
matters of national security, that can by no mgassfy
doing away with remedies altogether whenever the
executive has chosen to invoke the term “national
security” (see the above cite@hahal judgment and
paragraph 96 above on possible ways of reconcihieg
relevant interests involved).

Even where an allegation of a threat to nationalisty is
made, the guarantee of an effective remedy reqases
minimum that the competent independent appeals
authority must be informed of the reasons groundimey
deportation decision, even if such reasons ar@uioticly
available. The authority must be competent to tejlee
executive's assertion that there is a threat teomeit
security where it finds it arbitrary or unreasomablhere
must be some form of adversarial proceedings, efirse
through a special representative after a secuerance.
Furthermore, the question whether the impugned uneas
would interfere with the individual's right to resgp for
family life and, if so, whether a fair balance isusk
between the public interest involved and the irdirail's
rights must be examined.”

iX) One of the features of the special advocate sysibith enhances the fairness
of the procedure is that there is full disclosufealb relevant material to the
special advocates, however secret or confidertimlnaterial may be. They
can then deploy the material in the way most faablérto the controlee.

X) In these circumstances, it is clear from the apgraz the ECtHR that it will
only be in an exceptional case that the court ghbald that the controlee has
not, in the terms o€hahal at [131], been accorded a substantial measure of
procedural justice or, in the terms of the lastteece of [35] in Lord



24,

Xxi)

Xii)

xiii)

Xiv)

XV)

XVi)

XVii)

XViii)

Bingham’s speech iNIB and AF, that the procedure (looked at as a whole) has
involved a significant injustice to the controlee.

It follows that there is no room for the principleat there is an irreducible
minimum of information, whether in the form of thalegations or the
evidence, which must as a matter of law or prireciplways be given to the
controlee himself. Alternatively, depending updm tcircumstances of the
particular case, that minimum may be expressedeimeal terms or, put
another way, at a relatively high level of gengyali

It may be necessary at a relatively high leveleriayality to protect sources of
information and in some cases (as in the casesB&iMi AF) the gist may not
distinctly indicate an area of the case againstctir@grolee. Nevertheless, as
Mr Sales put it in a written note, this should usude sufficient, after
allowing for the role of the court in scrutinisitite closed material, the role of
the special advocate in scrutinising the closedenatand taking account of
any evidence the controlee is able to give to nthet state’s fair trial
obligations under article 6.

It is however accepted that there may be exceptmases in which this is not
the case, that is where the controlee is deniedvéing essence of the right
under article 6, although this is subject to thertLBrown exception’.

The ‘Lord Brown exception’” was implicitly (if notxglicitly) approved by
Baroness Hale and Lord Carswell and is in any eseuand in law.

If the ‘Lord Brown exception’ applies on the factsd the judge can be sure
that, whatever information were given to the coeeo it would make no
difference to the conclusion that there were realslengrounds for suspecting
that he is or was engaged in terrorist-relatedsiigtithe procedure as a whole
must be regarded as fair both to the controleetanide SSHD. In that event
there would be no infringement of the controleéyhts under article 6 in this
context.

All depends upon the circumstances of the particdae.

These conclusions are consistent with the opinadrtie majority inMB and
AF and, in particular, with the approach of Baronds¢e to the decision of
Ouseley J irAF to which we referred earlier.

There was no infringement of article 6 in any oé tbases which are the
subject of the appeal.

Mr Sales also submits that the effect of his subiors is that cases will be divided
into two broad classes. The first class is themabrcase, where the gist of the
SSHD'’s case can be given at a high level of gegia@hd where the closed material
is comprised of a mosaic of information drawn imi@as combinations, depending on
the particular case, from a variety of sources |agfil) intercept evidence, (2) covert
surveillance evidence and (3) agent reporting. 3éeond class is the exceptional
case, where Mr Sales would accept that the indaliteidenied the very essence of
his rights under article 6. Such a case wouldclpr be a case in which the SSHD'’s
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case depends centrally and predominantly upon sgpeeific allegation of past
terrorist activity.

Whatever the correct conclusion in this appeal whéther or not the submissions
summarised in [23] above are accepted, we do nak that it can possibly be right to

divide cases in such a mechanistic way. It mathbeit is more likely that the court

would hold that the controlee has been denied &g &ssence of the right to a fair
trial in the second class of case but the facth@de cases vary almost infinitely and,
whatever the correct principle, it cannot in ouinogn be defined by reference to a
rigid class of case.

Submissions on behalf of the controlees

26.

The central point made on behalf of the controisethat, while it is accepted that
they are not entitled to full details of both these against them and the evidence in
support of it, they are entitled to an irreducibleimum of information. The case is
not put in quite the same way on behalf of alltegrh, no doubt for good forensic
reasons. Mr Pannick’s submissions on behalf otafbe summarised thus:

)

ii)

The speeches iNIB and AF establish that article 6 confers on the controlee a
core irreducible entitlement to be told sufficiafiout the substance of the
allegations to enable him to make a meaningfulaese unless (which is not
here the case) the special advocates can defeab$D’s grounds for
reasonable suspicion without disclosure to therote#. How much need be
disclosed in order to comply with this requirememill depend on the
circumstances of the individual case. Here thelassire in AF’'s case was
plainly inadequate and the special advocates weteahle to defeat the
Secretary of State’s case without AF being inforrakthe case against him.

Mr Sales relies upon the public interest in comgatierrorism without
disclosing secret information which would cause dgento the public interest,
such as that which would undermine: agents or mémts; surveillance
operations and their techniques; the ability of WHKelligence agencies to
continue to conduct effective terrorist operatiortde also emphasises that a
proper balance of the various public interestsemsused by the use of special
advocates. That approach was, however, that adidgyte¢his court inMB (at
[73], [79-80] and [83-86]), and was the approachd e be wrong in law in
the House of Lords: see eg per Baroness Hale 3t [Athe approach is,
moreover, wrong in law because the controlee’s eotélement to know the
gist of the case against him is fundamental andhaabe balanced against
other public interests and because the role ofsffexial advocate does not
enable the controlee to play a meaningful parha groceedings if he is not
told the gist of the case against him.

It is no answer to the right to procedural fairngss the substance of the case
against the controlee is so strong that there wbealdothing he could usefully
say. The ‘Lord Brown exception’ was approved byatber member of the
appellate committee and is bad in law. The coamhot sensibly or accurately
assess whether the controlee could have somethivgwe to say unless and
until the court knows what his answers are.
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1Y) Although the issue is whether the Secretary ofeSkats reasonable grounds
for suspicion, the standard of proof is a high osee Lord Bingham iB
andAF at [24], with which Lady Hale and Lord Brown agresd56] and [90]
respectively. A suspicion can only be reasonablthis context to the extent
that an adequate substratum of fact has been ptovéd criminal standard,
or at least to the civil standard.

Mr Tim Owen QC put the case somewhat higher on IbeligAN. Other counsel
adopted the submissions made by Mr Owen, and mtt@se were not accepted, they
adopted the submissions of Mr Pannick. Mr Owenmansed his submissions in
writing in the form of three core principles whitle submits were established by
Roberts and adopted iiViB and AF:

“1. Notwithstanding the national security conteryery

subject of a non-derogating control order retainscaxe,

irreducible minimum entitlement to be able effeetw to

challenge/rebut the case against him (see findkesea, para
34, speech of Lord Bingham MB and, accordingly the A6
right to a fair trial demands that every controlezeives
sufficient disclosure to enable him, with or withau special
advocate, to make such a challenge.

2. The appointment of a special advocate is nottsdif a
guarantee of compliance with the A6 right to a faal.

3. Decisions on what must be disclosed to achieveptiance
with A6 are always fact sensitive and, thus, areessarily
incapable of categorisation into “usual” and “exommal”’
cases.”

Mr Owen’s submissions are in essence the samieoas bf Mr Pannick except that
his primary submission is, we think, that the colete is entitled to be told both the
case and the evidence against him, either theaud®sof it or in any event the gist of
it.

Discussion

28.

29.

The question is which, if any, of those submissigrsupported by the majority of the
appellate committee iMB and AF. The test is expressed in much the same way in al
the opinions. The task of the court identifiedlmyd Woolf in Roberts and adopted
by Lord Bingham at [35] is to decide, looking aetprocess as a whole, whether a
procedure has been used which involved significapistice to the controlee.
Baroness Hale at [67] adopted tBkahal test, namely whether the proceedings have
afforded a sufficient and substantial measure otguural protection. She does not
in any way criticise the approach of Ouseley J,cWwhinvolved asking that very
guestion: see his [167] quoted above.

At [81] Lord Carswell too quoted [131] @&hahal and referred to botlAl-Nashif at
[97] andTinnelly, with their references to the role of the speadocates. He also
noted that at [72] idinnelly the ECtHR stated that the limitations to the imdlinal’s
rights under the Convention must not restrict oluce his access to the court “in such
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a way that the very essence of the right is implaird_ord Carswell also referred at
[82] (as Lord Bingham had done at the end of [36]Lord Woolf's reference in
Roberts which he quoted in full:

“What will be determinative in a particular casewhether
looking at the process as a whole a decision hes taken by
the board using a procedure that involves sigmfigajustice
to the prisoner.”

It is important to note the stress placed by Loads@ell on looking at the process as
a whole. He also stressed that the question wa®bpalance. He said at [83]:

“In the present case one has to balance two ingerbst of the
controlee and the public interest, without the adthctor of
protecting the informant. Both interests are claad strong,
but in my opinion it is possible to accommodatehbaith an
appropriate balance.”

For his part, Lord Brown did not express the guestas one of balance but
nevertheless recognised that the ordinary prinsigfglicable to the question whether
there has been an infringement of the right toiatfeal under article 6 must be
displaced by asking whether in all the circumstartbere had been “a fundamentally
unfair hearing”. He put it thus at [91]:

“I cannot accept that a suspect's entitlement tessentially
fair hearing is merely a qualified right capable loéing
outweighed by the public interest in protecting stete against
terrorism (vital though, of course, | recognise tthpblic
interest to be). On the contrary, it seems to menmerely an
absolute right but one of altogether too great irtgrece to be
sacrificed on the altar of terrorism control. By ttame token
that evidence derived from the use of torture nalstays be
rejected so as to safeguard the integrity of tlicjal process
and avoid bringing British justice into disrepufe\ Secretary
of Sate for the Home Department (No 2) [2006] 2 AC 2 AC
221), so too in my judgment must closed materialdpected if
reliance on it would necessarily result in a fundatally unfair
hearing.”

It is plain from the last part of Lord Brown’s [90Which we quote below, that he
equates a fundamentally unfair hearing with sigaiiit injustice to the suspect or his
not being accorded even a substantial measure afeg@ural justice or the very
essence of his right to a fair hearing being ingghir It seems to us that these are
indeed in essence the same test.

There are some striking features of the majorityiops. It is we think clear that the
majority all thought that their opinions would le&ol the conclusion that in the
majority of cases, perhaps the great majority gksatheir approach would lead to a
position in which (without disclosure to the coé® personally of material contrary
to the public interest) the controlee would haveubstantial measure of procedural
protection and would not have been subject to Bggmt injustice. Baroness Hale
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34.

said at [66] that she could not be confident thiasbourg would hold thavery
control order hearing in which the special advogateedure had been used would be
sufficient to comply with article 6 (her emphasisShe added at [68] that there may
still be a few cases in which that is not possibd.[73] she said that there is good
reason to think that Strasbourg will find proceedirronducted as she contemplated
to be compatible with the Convention in the mayjoait cases.

It is we think a reasonable inference that Lords@atl took a similar view from the
last two sentences of [85], where he said this:

“l do consider, however, that there is a fairly Weéurden on
the controlee to establish that there has beerachrof article
6, for the legitimate public interest in withholdimaterial on
valid security grounds should be given due weidhe courts
should not be too ready to hold that a disadvansaffered by
the controlee through the withholding of materiahstitutes a
breach of article 6.”

Lord Brown too thought that, if the approach of thajority were adopted, it was
“highly likely” that the special advocate proceduveuld safeguard the suspect from
significant injustice, although he recognised thawould not invariably do so: see
[90] quoted below.

As to standard of proof, we do not accept Mr Padisisubmissions. We accept Mr
Sales’ submission that the matter is resolved ey dacision of this court iMB,
where it was a live issue between the parties.d [Ririllips CJ, giving the judgment
of the court, said this at [67]:

“The PTA authorises the imposition of obligationease there
are reasonable ground for suspicion. The issuehidm to be
scrutinised by the court is whether there are masie grounds
for suspicion. That exercise may involve consitg@ matrix
of alleged facts, some of which are clear beyorasarable
doubt, some of which can be established on thenbelaf

probability and some of which are based on no ntben

circumstances giving rise to suspicion. The ccuas to
consider whether the matrix amounts to reasonaiolengls for
suspicion and this exercise differs from that ofcideg

whether a fact has been established according gpeaified

standard of proof. It is the procedure for detaing whether
reasonable ground exist which has to be fair itla®6 is to be
satisfied.”

That part of the decision MB was not the subject of an appeal to the Houseoadd.
and is binding on us. Since then this court hélevi@d it in an earlier appeal in this
very case: see [2008] EWCA Civ 117 at [33]. Instheircumstances we accept Mr
Sales’ submission that in [24] Lord Bingham canhate intended to do more than
refer to cases likécCann, which related to an entirely different statutagheme, in
support of a general point that the proceduralgmtains must be commensurate with
the gravity of what is at stake. In any event, here inMB and AF does the House
of Lords disagree with the approach set out at [7his court’s judgment iMB.
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Finally, we see nothing in the EU Citizen’s Rightsective, which was relied upon
on behalf of the controlees, to contradict thatrapph.

We would only add in this regard that whak was before Ouseley J, he, in our
opinion correctly, drew attention to the naturelw exercise upon which the court is
engaged under section 3(10) of the PTA 2005. Ktkthes at [61] in the context of a
ruling he had given that he would not hold a falon the part of AF to give evidence
against him:

“... briefly, the standard of proof upon the SSHDnist high,
and he must have established his case to that bevete there
is anything which calls for an answer, and he caneach that
stage by reliance upon AF's silence or refusal hewar
guestions; ...”

It is important to have in mind that, by contrasthwderogating control orders, in
cases of non-derogating control orders the quessiomot whether the SSHD has
proved on the balance of probabilities that thetrod®e is or has been involved in
terrorism-related activities but, simply, whethéiere are reasonable grounds for
suspicion. This is because the PTA 2005 draws earcHistinction between
deprivation of liberty on the one hand, for whickragation is required and
interference with liberty not amounting to deprigatof liberty on the other hand, for
which derogation is not required: seeJdger Lord Bingham at [12-19]. There has
been no challenge to the statutory test of readergmbunds for suspicion. This is not
perhaps surprising, given thatkiox Campbell and Hartley v United Kingdom (1990)
13 EHRR 137 the ECtHR, when considering a siméat,tsaid at [32] that:

“having a reasonable suspicion presupposes theesge of
facts or information which would satisfy an objgetiobserver
that the person concerned may have committed teaad.”

We return therefore to the question whettdB and AF is authority for the
proposition that an irreducible minimum of infornoet which must be given to the
controlee and, if so, what that minimum is. Theraission that the majority of the
House of Lords has decided that there is such muucible minimum may be
summarised as follows:

)] At [34], after reviewing the speechesRaberts, Lord Bingham said this:

“l do not understand any of my noble and learned
friends to have concluded that the requirements of
procedural fairness under domestic law or under the
Convention would be met if a person entitled tam f
hearing, in a situation where an adverse decisouhdc
have severe consequences, were denied such
knowledge, in whatever form, of what was said agfain
him as was necessary to enable him, with or witlzout
special advocate, effectively to challenge or retat
case against him.”



ii)

Vi)

Lord Bingham had said a little earlier in [34] thaitrd Woolf had accepted in
Roberts at [68] that there was a “core, irreducible minimantitlement” for a
life prisoner to be able effectively to test andaltdnge before the Parole
Board any evidence which decisively bore on thallggof his detention. At
[43] Lord Bingham said that he understood the Holgaséave accepted in
Roberts that the concept of fairness imports a core, ucdzle minimum of
procedural protection. He also said at [44] theainfajority of my noble and
learned friends are of my opinion on the principlelevant to this issue”, by
which he meant the fairness issue.

It is clear from the speeches of Lord WoolfRaberts and Lord Bingham in
MB and AF that the core, irreducible minimum referred to \aaseference to
disclosure to the prisoner or controlee in person.

At [90] Lord Brown said that he agreed with much ladrd Bingham’s
opinion. In particular he said that he agreed Wwithd Bingham’s “convincing
analysis of the authorities at paras 25 to 34” atth his conclusion at [35]
that the court’s task in any given case is to decidhether the process as a
whole has occasioned significant injustice to tirgpect.

Baroness Hale referred at [58] to the basic requerdg being to know the case
against one and to have an opportunity of meetinglthough she was there
stating the general rule in civil cases. As statkdve, she then set out some
limitations on that principle, both at common lamdaunder the Convention.
At [65] and [66] she discussed the likely approatthe ECtHR and the way
she anticipated the process working in a case wharall the information is
disclosed to the controlee. These are importaragoaphs, to which we return
below, but they do not in our opinion provide sfiecsupport for the
proposition that there is an irreducible minimumiaebhmust be disclosed to
the controlee. There may however be some suppmortthie controlees’
submissions in [68] of Baroness Hale’s speech.

In [68] she said this, after referring in [67] toetapproach of Ouseley J (see
below):

“But there may still be a few cases in which, unther
scheme set out in the 2005 Act and rules, thisois n
possible. The material which is crucial to demaatsig

the reasonable basis of the Secretary of State's
suspicions or fears cannot be disclosed in any way
which will enable the controlled person to give fsuc
answer as he may have. What is to happen then?”

By ‘this’ Baroness Hale meant that it was not gusso reach a conclusion to
the effect that the controlee had received a safficand substantial measure
of protection. She then considered a number dafip@rovisions of the PTA
2005 and CPR rule 76 and concluded that, sincePth& and the rules
prohibit an order for disclosure to the controlewen where the judge
considers that it is essential in order to give tbatrolee a fair hearing to
order disclosure, he is on the face of it precluttech doing so. Baroness
Hale then discussed what should happen then: Seg36
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39.

40.

vii) At [74], Baroness Hale said that it was quite palssio provide the controlee
with procedural protection even though “the wholedential basis for the
basic allegation, which has been explained to hamot disclosed”. The
inference is that procedural protection would netpmssible if no relevant
information had been given to him.

viii)  Some reliance is placed on the last paragraphec$pleech of Lord Carswell at
[87]. However, for the reasons given below, ibig view that it does not
support the controlees’ submission.

Against the conclusion that the majority held tttare is an irreducible minimum

which must be disclosed to the controlee and niyt torthe special advocates are two
considerations which seem to us to be to lead @ooffposite conclusion. They are
first the contrast between the approach of the ntgjon the one hand and that of
Lord Bingham on the other to the facts of the tvases and the secondly the ‘Lord
Brown exception’. We take them in turn.

Lord Bingham thought it plain that neither MB noF Aould have a fair trial of the
critical issue. As to MB he said at [41]:

“The Council of Europe Commissioner for Human Rgjhh
paragraph 21 of his report referred to above (Aé)aand the
Joint Committee on Human Rights, in paragraph 76itof
report referred to above (para 16), had difficuftyaccepting
that a hearing could be fair if an adverse decisionld be
based on material that the controlled person hasffeztive
opportunity to challenge or rebut. This is not aecélikeE) in
which the order can be justified on the strengthth&f open
material alone. Nor is it a case in which the thafsthe case
against the controlled person has been effectigetweyed to
him by way of summary, redacted documents or andssan
statements. It is a case in which, on the judgs&essment
which the Court of Appeal did not displace, MB was
confronted by a bare, unsubstantiated assertionhate could
do no more than deny. | have difficulty in accegtithat MB
has enjoyed a substantial measure of procedurtatgusr that
the very essence of the right to a fair hearing ihats been
impaired.”

In the light of those conclusions, it seems vekelly that, left to himself, Lord
Bingham would have held that MB could not have ia fiaal. Yet the majority
decided to remit the case to the High Court. Husits to the conclusion that the
principles adopted by Lord Bingham were not the esaam those adopted by the
majority. There were, however, particular reasfmngemitting the case of MB: see
per Baroness Hale at [75], Lord Carswell at [86§ drord Brown at [92]. The
position is much clearer in the case of AF.

As to AF, Lord Bingham concluded at [43] that hiasnan even stronger case than
that of MB. He had set out at [42] the positiofobe Ouseley J, which we have done
in rather more detail. In short, the essence ef S®8HD’s case was in the closed
material. AF did not know what the case against Wwas because no allegation was
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43.

44,

disclosed to him or even gisted for him. The essari the SSHD’s case was entirely
unknown to him. Lord Bingham’s short conclusiorswiis at [43]:

“This would seem to me an even stronger case M. If, as
| understand the House to have accepteolverts, above, the
concept of fairness imports a core, irreducible imum of
procedural protection, | have difficulty, on thelge's findings,
in concluding that such protection has been afitdeAF. The
right to a fair hearing is fundamental. In the alwse of a
derogation (where that is permissible) it must batgrted. In
this case, as iMB's, it seems to me that it was not.”

Baroness Hale’s approach was very different. @itk [67]:

“The best judge of whether the proceedings haverdéd a
sufficient and substantial measure of procedurategtion is
likely to be the judge who conducted the hearimngs lhighly
significant that, inPAF Ouseley J concluded, at ..., para 167:

“l should add that looking at the nature of theuess
namely necessary restrictions on movement in an
important interest, and at the way in which the ctde
Advocates were able to and did deal with the issues
the closed material, | do not regard the procesmasn
which AF has been without a substantial and seffici
measure of procedural protection.”

That is a judgment with which any appeal court $&thdne slow
to interfere.”

We have set out the approach and reasoning of &udeh some detail at [13] to [17]
above. It is striking that Baroness Hale did reot that, given that nothing of any real
materiality (not even a gist of the allegationspwigsclosed to AF, and, given the fact
that the special advocates had made no progreslkeofacts, it followed from her
view of the principles to be applied that the hegubefore Ouseley J could not have
been a fair hearing. The fact that she did natswlude, whereas Lord Bingham did,
shows that their respective approaches were diffeneprinciple, or at least involved
a different interpretation of a common principlié.the principle which she espoused
led to the conclusion that Ouseley J’'s conclusiofl67] was wrong in principle, she
would surely have said so.

Moreover, Baroness Hale did not say that the pulecapplied by Ouseley J was
wrong. She did not, for example, say that whenefierred in [173] to the fact that in
neither Chahal nor Charkaoui was there any suggestion of an irreducible core of
allegation or evidence that had to be made availaith a special advocate system in
place, and when he thus rejected the submissidnstich an irreducible core was
necessary, he was wrong so to hold. She wouldyshia®e done so had that been her
view.

Not only did she not say so, but the opposite éarcfrom her [74], when read as a
whole. It reads:



45.

46.

“It follows that | cannot share the view of Lord ffoaann, that

the use of special advocates will always comphhwaitticle 6;

nor do | have the same difficulty as Lord Binghamaccepting
that the procedure could comply with article 6he two cases
before us. It is quite possible for the court tovde the

controlled person with a sufficient measure of prhaal

protection even though the whole evidential basistlie basic
allegation, which has been explained to him, isdwetlosed.”

As we see it, Baroness Hale is there clearlyngathat it is possible for a sufficient
measure of protection to be afforded even whereMi@e case is in closed material
and none of the case has even been gisted. dmson ground that was true of both
MB andAF. So, unlike Lord Bingham, Baroness Hale did nateha difficulty in
accepting, as a possibility, that the procedurddcoomply with article 6 even though
the controlee was not even told the gist of the @gminst him. All depends upon the
circumstances.

The same point also appears in the speech of Larsmell. He said at [87]:

“In AF's case Ouseley J accepted at paragraph 146iso
judgment that “no, or at least no clear or sigaifit; allegations
of involvement in terrorist-based activity are dised by the
open material, nor have any such allegations beastedy’
Again, this finding has not been challenged. AMB's case, it
is difficult to see how this could constitute arfaearing, unless
the contribution of the special advocate was sisctoanake a
significant difference. At paragraph 167 the judgéerred to
“the way in which the Special Advocates were ablarnd did
deal with the issues on the closed material”, bist mot spelled
out in the judgment how significant their contrilout was. The
judge has not made a decision on the overall fegr#d the
hearing and its compliance with article 6, and hese
circumstances | would allow the Secretary of Stasgpeal,
reverse the judge's order quashing the controlraadd send
the case back to the Administrative Court for ressd@ration in
the light of the opinions expressed by the House.”

Lord Carswell does not say that, absent at leasesgisting, the procedure must be
unfair unless the special advocate succeeds imatiefethe SSHD’s case. If that were
his view, since Ouseley J held that this was raase in which AF has been without a
substantial and sufficient measure of procedurategtion, it would follow that the
special advocate had failed to defeat the SSHD%e cand, if the controlees’
submission as to what the majority meant were ctritbe issue would have been
decided in favour of AF. Yet it was not but wasitted.

While neither Lord Carswell nor Lord Brown understably used the same language
as Baroness Hale, we do not think that there israagon to think that they disagreed
in any significant respect. Baroness Hale plathbpught that they were in agreement
because at the very beginning of her speech atgaé]said that her approach on the
fairness issue was somewhat different from thatLofd Bingham but was an
approach:
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“which | understand to be shared by my noble aratnied
friends, Lord Carswell and Lord Brown of Eaton-urde
Heywood.”

There is no suggestion in either the speech of IGadswell or that of Lord Brown
that either disagreed with the other or with Bassnélale. In so far as there are
express references to the opinions of others theeyederences of agreement: see per
Lord Carswell at [86] and per Lord Brown at [92kthaugh it is fair to say that in
each of those cases the reference is to partipalés of the debate.

In all these circumstances, it seems to us thamnthprity was not accepting the

controlees’ submission that, in the absence oflaisce or gisting, there will be an

infringement of article 6 unless the special adwaefeats the SSHD’s case. We
should add that, contrary to Mr Pannick's submissithis conclusion does not

involve reverting to the view of this courtMiB. The absence of disclosure or gisting
remains a very important consideration in decidiuigther, viewed as a whole, there
has been a fundamentally unfair hearing with sigaift injustice to the suspect or,
put another way, the controlee has not been acdoedesubstantial measure of
procedural justice or the very essence of his rigla fair hearing has been impaired.
We return below to the importance of disclosure gisting and of what the majority

thought could be done about ensuring that pracstgps are taken to protect the
controlee’s rights under article 6.

We turn to the second consideration which seemsstoto support the above
conclusion. It is what has been described asltbed'Brown exception’, although it
IS not in our opinion correct to describe it in ttheay because, as we see it, it is
simply part of what Lord Brown regarded as the darguestion, which, as appears
from [92], was the question remitted, namely whettieere has been an overall
fairness in the process. The whole of the debaiduding the relevance and
application of the supposed exception is as watgeat of the question whether the
section 3(10) hearing sufficiently complies withi@e 6 in the particular case. Thus
Lord Brown’s [90] to [92] must be read togetherHaving regard to his forceful
endorsement of the fundamental requirement ofrahtzaring in [91], his ‘exception’
cannot have been intended to mean that, despitextieat of open disclosure being
unfair, the case for the SSHD could be so stron asicceed, while being unfair to
the controlee.

Lord Brown put the principles thus at [90]

“With regard to AF's cross appeal on the articls$ues, and
MB's appeal against the Court of Appeal's rulingt thection 3
of the 2005 Act is compatible with his right to a@rfhearing
under article 6 of the Convention, | agree with mwdé Lord

Bingham's opinion. In particular | agree with hasclusions at
paragraph 24 that non-derogating control order gegdings do
not involve the determination of a criminal charget that
nevertheless those against whom such orders apos®d or
made are entitled to such measure of procedurégron as is
commensurate with the gravity of the potential empugences. |
agree too with Lord Bingham's convincing analysfstize

authorities at paras 25 to 34 and his conclusigpaed 35 that
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the court's task in any given case is to decidethenethe
process as a whole has occasioned significantticguso the
person concerned (the suspect). | agree furthérthieaspecial
advocate procedure, highly likely though it is thawill in fact
safeguard the suspect against significant injusticannot
invariably be guaranteed to do so. There may perbeprases,
wholly exceptional though they are likely to be,endy, despite
the best efforts of all concerned by way of redagti
anonymisation, and gisting, it will simply be imgdde to
indicate sufficient of the Secretary of State'sectasenable the
suspect to advance any effective challenge toritegs in these
cases the judge can nevertheless feel quite sateirthany
event no possible challenge could conceivably sageeeded
(a difficult but not, | think, impossible conclusido arrive at
— consider, for example, the judge's remarks irs AN case,
set out by my noble and learned friend Baronesse Hil
Richmond at para 67 of her opinion), he would have
conclude that the making or, as the case may b#ircation
of an order would indeed involve significant injast to the
suspect. In short, the suspect in such a case wmtldhave
been accorded even "a substantial measure of praded
justice” (Chahal v United Kingdom (1996) 23 EHRR 41t
para 131) notwithstanding the use of the specialocate
procedure; "the very essence of [his] right [toag hearing]
[will have been] impaired"Tinnelly & Sons Ltd and McElduff
and others v United Kingdom (1998) 27 EHRR 249, para 72).”

In our view, Lord Brown’s consideration of the ext¢o which open disclosure of

particular aspects of the case will assist a chg#eto the case for the SSHD that
there are reasonable grounds for suspecting teatahtrolee is or has been involved
in terrorism-related activity was all conducted hiit the article 6 debate. The

guestions for consideration include asking whated#ince non-disclosure to the

controlee will make, having regard to the naturehef material and having regard to
the fact that it has been disclosed to the spaciabcates and to the way they have
been able to deal with it. In our opinion it ieat from the last part of [90] and from

[92] that Lord Brown took the view that, where, hwithe assistance of the special
advocate, the judge can be sure that no possilakkenge to the SSHD’s case on
reasonable suspicion could possibly succeed, thizatee will not have been subject

to significant injustice, when the process is cdesed as a whole.

That Lord Brown regarded that question as parhefdverall analysis is, as we see it,
clear from the last two sentences of his [90], Wwhtds worth repeating (omitting the
case references):

“Unless in these cases the judge can neverthadesgtite sure
that in any event no possible challenge could ceabéy have
succeeded (a difficult but not, I think, impossibtanclusion to
arrive at — consider, for example, the judge's man AF's
own case, set out by my noble and learned frientbrigess
Hale of Richmond at para 67 of her opinion), he Mdave to
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conclude that the making or, as the case may b#ircation
of an order would indeed involve significant injast to the
suspect. In short, the suspect in such a case wmtldhave
been accorded even "a substantial measure of praded
justice" ... notwithstanding the use of the specidVazate
procedure; "the very essence of [his] right [toag hearing]
[will have been] impaired” ....”

In those sentences, including the reference torgm®Hale’s [67], where she quoted
[167] of the judgment of Ouseley J (quoted abolkejyd Brown made it clear that he
regarded this question as part of the overall gquesb be answered and that he
regarded it as part of the analysis carried ouB#&npness Hale. Lord Brown certainly
did not think that his analysis was different frafmat undertaken by the other
members of the majority.

It is true that neither Baroness Hale nor Lord @atkexpressly refers to the point,
although Baroness Hale said this at [65]:

“However, it is necessary to go further than thetd ask
whether the use of a special advocate can solveribidem
where the Secretary of State wishes to withholdnfrthe
controlled person material upon which she wishesetg in
order to establish her case. We are all agreedtbkae are not
criminal proceedings for the purpose of articleirépordinary
civil proceedings it is appropriate to give weighthe interests
of each side; nevertheless, the state is seekimgstoict the
ordinary freedom of action which everyone ougheigoy, in
some cases seriously. It seems probable that Stragslvould
apply very similar principles to those applicabie driminal
proceedings, but would be more inclined to holdt ttiee
measures taken by the judicial authorities had Iseéficient to
protect the interests of the controlled personwduld all
depend upon the nature of the case; what stepbdem taken
to explain the detail of the allegations to thetoolied person
so that he could anticipate what the material ippsut might
be; what steps had been taken to summarise thedctoaterial
in support without revealing names, dates or plaitesnature
and content of the material withheld; how effedjvéhe
special advocate had been able to challenge itebalbof the
controlled person; and what difference its disalesmight
have made. All of these factors would be relevanivhether
the controlled person had been "given a meaniragpbrtunity
to contest the factual basis" for the order: démmdi v
Rumsfeld 542 US 507 (2004), 509, col 2, O'Connor J.

Baroness Hale says that one of the questions &shkexd is what difference disclosure
to the controlee might have made. That is in esséme question which Lord Brown
asks when he suggests that one relevant questiaskt®s whether a challenge to the
SSHD’s case on reasonable suspicion could condgiViladve succeeded. We
recognise that Baroness Hale does not spell itrogtite that way but nowhere does
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either she or Lord Carswell express disagreemetit this part of Lord Brown’s
speech.

The essence of Lord Carswell’s opinion is in [85]:

“There is a very wide spectrum of cases in whicbset
material is relied on by the Secretary of StateoA¢ extreme
there may be cases in which the sole evidence selterthe
controlee is closed material, he cannot be told twimne
evidence is or even given its gist and the speciabcate is not
in a position to take sufficient instructions to und an effective
challenge to the adverse allegations. At the athérthere may
be cases where the probative effect of the closaténmal is
very slight or merely corroborative of strong opeaterial and
there is no obstacle to presenting a defence. Tikexe infinite
variety of possible cases in between. The balaeteden the
open material and the closed material and the pik@baature
of each will vary from case to case. The speciabadte may
be able to discern with sufficient clarity how tead with the
closed material without obtaining direct instruogofrom the
controlee. These are matters for the judge to weighand
assess in the process of determining whether thieatee has
had a fair trial. The assessment is, as Lord Waalfl in
Roberts at paragraph 77, fact-specific. The judge who le&h s
both the open and the closed material and hadehefib of the
contribution of the special advocate is in muchlibst position
to make it. | do consider, however, that there faidy heavy
burden on the controlee to establish that theréobans a breach
of article 6, for the legitimate public interest withholding
material on valid security grounds should be gidae weight.
The courts should not be too ready to hold thailsadyantage
suffered by the controlee through the withholdirfigraterial
constitutes a breach of article 6.”

We do not see anything in that paragraph whicésnsistent with Lord Brown’s
approach. It stresses the balance to be struekebatthe competing interests.

It is submitted that the effect of the ‘Lord Browemception’ is that the judge must
first consider whether the controlee has had atfiair and then, even if the answer is
no, may still conclude that the SSHD is entitlecstmceed provided only that he or
she can be sure that disclosure would have madkffiecence. We will refer to that
submission as involving a ‘radical exception’ t@ thrinciple of fairness. We have
already expressed our view that that is not LordwBrs approach because the last
part of [90], [91] and [92] show that his view gt the ultimate question is whether,
viewed as a whole, the proceedings are fair. divgeto us that, if either Baroness
Hale or Lord Carswell had thought that Lord Browaswntroducing such a radical
exception, they would be bound to have dealt witiSuch a radical exception would
have been a point of such importance that it woudtl have gone unnoticed or
unnoted. The inference must be that Baroness &tale_ord Carswell contemplated
that what Lord Brown was saying all formed parttioé analysis of the question
whether there was a breach of article 6.
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What seems to us to have led to an argument thdt Bmwn intended a more radical
exception is his use of the expression “unlesb@sé cases the judge can nevertheless
feel quite sure”, and the inference that the déifee that open disclosure might make
will only be a relevant consideration in decidingether further open disclosure is
necessary in cases where that degree of certaimgise In our view the difference
that open disclosure could make will almost alwdes a factor, as Lady Hale
contemplates in her [65] quoted above. That difiee (if any) has to be assessed in
the context of a number of factors including: whas already been disclosed openly;
the fact that full disclosure has been made togecial advocates; what further
material they have submitted they need from thdrotae in order successfully to
challenge evidence in the closed proceedings; n@y have been able to deal with
the material in the closed proceedings; and howeptulvand irrefutable the material
is in support of what is the low threshold of “reaable suspicion”. One can of
course understand that the more powerful the nahi@nd the more danger there is to
national security if any part of it is disclosedeafy, and thus the less instructions a
special advocate can obtain, the more certain gejudll feel that he or she must be
that open disclosure will make no difference arat #in injustice has not been done.
This is what we believe Lord Brown had in mind ising the language he did. In
these circumstances we are of the view that whad Bsown said is not properly to
be regarded as the ‘Lord Brown exception’, or imtlaa exception at all, but part of
the majority view as to the correct approach.

We recognise that, if Lord Brown were expressingadical view of the kind
suggested, there would be powerful arguments aghissapproach. For example,
Stanley Burnton J took the view that it would betmfuse substance with procedure.
Moreover, experience shows that clear cases sometionn out to be less clear and
that the stronger the case is or appears to bedine important it is that the defendant
has an opportunity to contest it. In his firstgatent Stanley Burnton J referred at
[51] to what he described as the wise words of Mgga in John v Rees [1970] Ch
345, 402:

“It may be that there are some who would decryittiy@ortance
which the courts attach to the observance of thesrof natural
justice. "When something is obvious,” they may sayhy
force everybody to go through the tiresome wastetiok
involved in framing charges and giving an opportyrio be
heard? The result is obvious from the start." Thabe take
this view do not, | think, do themselves justices éverybody
who has anything to do with the law well knows, gia¢h of the
law is strewn with examples of open and shut cagesh,
somehow, were not; of unanswerable charges whitththe
event, were completely answered; of inexplicablendcwt
which was fully explained; of fixed and unalterable
determinations that, by discussion, suffered a ghaior are
those with any knowledge of human nature who pawgkink
for a moment likely to underestimate the feelingsesentment
of those who find that a decision against them been made
without their being afforded any opportunity tolugnce the
course of events.”
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Those are powerful views of great force. Moreoaéthough there are cases in which
a judge admits material which is subsequently bhelde inadmissible and it is held to
have made no difference and, indeed, in a cringoatext there are cases in which a
verdict is held to be safe notwithstanding someenmtirregularity, in all of them the
relevant party, at any rate at the appeal stagew&nwhat the case and evidence
against him is and has had an opportunity of addrgsthe point and adducing
relevant evidence.

We recognise the force of the views to like effegpressed by Sedley LJ in his
judgment, a copy of which we have seen in drafokeefiinalising this judgment.
However, in our opinion this is not a case, asuis fi, of an otherwise unfair hearing
becoming fair as a result of the application of ‘tteerd Brown exception’. Moreover,
that is not a doctrine which we espouse.

In the present context, the authorities show thatuestion whether the controlee has
suffered an injustice must be considered by retarda the process as a whole. It is
well settled that the approach of the ECtHR isagpratic one. It is common ground
that the ordinary rule that a party is entitlekbtmw both the case against him and the
evidence against him must be modified because ef ithportance of national
security. The question is how and to what extém ordinary rule should be
modified. The problem only arises where it is shpand accepted by the court, that
the interests of national security require thatrdevant information is not disclosed
to the controlee. In these circumstances the agprof testing the difference open
disclosure would or might make seems to us to Ipsistent with seeking to ascertain
whether a significant injustice has been done by-disclosure and to be entirely
understandable. Indeed, it seems to us that thelE@ould almost certainly hold
that the nature and extent of that difference atevant and should be taken into
account in deciding whether the controlee has kaeject to significant injustice.

If the question is what the overall justice of ttese requires, then, as Lord Rodger
said inRoberts at [111] in the passage quoted by Ouseley J ahdrasCarswell said

at [85], there is a balance to be struck. If thdge can properly conclude on the
evidence available to him or her, which is of ceuadl the evidence, and with the
assistance of a special advocate, who of courseakthe evidence, that disclosure
would make no difference to the answer to the duestvhether there were
reasonable grounds to suspect that the control@eviss involved in terrorist related
activity, it seems to us to be an entirely propmratusion that, viewed as a whole, the
process is not unfair and that there has beengmifisant injustice to the controlee.

The question is why, in these circumstances LomvBrused the language of being
sure and neither Baroness Hale nor Lord Carswell dOne view is that they

disagreed but there is no other indication thay there other than fully in agreement
as to the correct approach. Baroness Hale treatguestion what difference further
disclosure might make as one of the factors forjuldge to take into account: see her
[65] quoted above. There is no suggestion thad L@arswell did otherwise. It

appears to us that the explanation is that, wherd Brown refers to the case where
the “judge can feel quite sure that in any evenpassible challenge could succeed”,
he has in mind the kind of case in which, a8k nothing or almost nothing has been
disclosed to the controlee. This seems clear fnsreference to Baroness Hale at
[67] and her reference to the judgment of OuseleynJsuch a case all will depend
upon what the special advocates can achieve anchuwse, upon the nature of the
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evidence advanced on behalf of the SSHD. If ngtlon almost nothing has been
disclosed, a judge is likely to be very reluctarttéed to uphold a control order on the
basis that disclosure will make no difference usiles is sure that that is the case.

The weight to be given to a particular factor widipend upon all the circumstances of
the case. As we see it, this will always be somwthe decision involves a balancing
of different factors. Some may have little weigimid some great weight and others
appropriate weight in between. How much weightusthdoe given to a particular
factor is itself a matter of judgment and will omayndepend upon the weight to be
given to other factors, one of which will of course the amount of information in
fact given to the controlee. As we see it, LordBn was simply giving an example
of an approach in a case where little if anythirag bbeen disclosed openly to the
controlee. It is in our view important to havenrind throughout that the question is
not whether he is or has been engaged in term@listed activity, which would be the
usual subject matter for a trial (and would be dhestion in the case of a derogating
control order), but whether there are reasonaldargts for suspicion.

These conclusions seem to us to underline the esiocl we expressed above that the
majority did not contemplate an irreducible minimunThey contemplated that as
much as possible should be disclosed but recogritsstdthere might be cases in
which little or nothing could be disclosed. In kamse all relevant factors are to be
taken into account in order to answer the undeglyguestions identified by Lord
Brown in [92].

In all these circumstances our conclusions basetherecision irMB and AF are
these:

)] The question is whether the hearing under secti¢0)3infringes the
controlee’s rights under article 6. In this contdye question is whether, taken
as a whole, the hearing is fundamentally unfairthie sense that there is
significant injustice to the controlee or, put drest way, that he is not
accorded a substantial measure of procedural gustithe very essence of his
right to a fair hearing is impaired. More broadiye question is whether the
effect of the process is that the controlee is sgddo significant injustice. In
what follows ‘fair’ and ‘unfair’ are used in thigsse.

i) All proper steps should be made to provide the robed with as much
information as possible, both in terms of allegatmd evidence, if necessary
by appropriate gisting.

1)) Where the full allegations and evidence are notvideml for reasons of
national security at the outset, the controlee nesprovided with a special
advocate or advocates. In such a case the folgppimciples apply.

iv) There is no principle that a hearing will be unfairthe absence of open
disclosure to the controlee of an irreducible mumm of allegation or
evidence. Alternatively, if there is, the irredaiei minimum can, depending
on the circumstances, be met by disclosure of te Information as was
provided inAF, which is very little indeed.
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V) Whether a hearing will be unfair depends upon &k tircumstances,
including for example the nature of the case, wdtaps have been taken to
explain the detail of the allegations to the colitecb person so that he can
anticipate what the material in support might beatsteps have been taken to
summarise the closed material in support withoueaéng names, dates or
places, the nature and content of the materialhglth how effectively the
special advocate is able to challenge it on bebfalhe controlled person and
what difference its disclosure would or might make.

Vi) In considering whether open disclosure to the obedr would have made a
difference to the answer to the question whetheretlare reasonable grounds
for suspicion that the controlee is or has beerlued in terrorist related
activity, the court must have fully in mind the ptems for the controlee and
the special advocates and take account of all ticemstances of the case,
including the question what if any information w@senly disclosed and how
effective the special advocates were able to blee dorrect approach to and
the weight to be given to any particular factorlwiépend upon the particular
circumstances.

vii)  There are no rigid principles. What is fair iseggsally a matter for the judge,
with whose decision this court should very rarelgrfere.

We should note that, since the end of the heanmgbefore we were able to prepare
our judgments, on 3 September 2008, the Europeant @b Justice (‘the ECJ’)
delivered judgment in joined cases C-402/05 P antll®05 P, namelKadi and
Yusuf v Council of the European Union. The ECJ annulled Council Regulation (EC)
No 881/2002, which imposed certain measures agapetific persons and entities
associated with the Al Qaeda network and the Talilia so far as it related to the
applicants. As counsel for AF put it, amongst otihéngs the applicants complained
that they could not mount an effective challeng¢her listing as persons to whom
the measures applied.

The Court of First Instance (‘the CFI') held thdiet measures were temporary,
precautionary and restricted the availability oé tapplicants’ property and that,
notwithstanding a strong expression of view to tloatrary by Advocate General
Maduro, held that it was not necessary for thesfactevidence against a person or
entity to be disclosed in circumstances where tNeSécurity Council or its sanctions
committee was of the view that there were grouradating to the security of the
international community that militated against ithe ECJ reversed the decision of
the CFl. It held at [334] that:

“rights of defence, in particular the right to beand, and the
right to effective judicial review of those rightwere patently
not respected.”

In their note counsel for AF submit that the ECJdhimat the grounds and the
evidence relied upon must be communicated to tlevart person or entity in order
for them to be in a position to put forward anyedefe to their listing. Counsel
further set out long passages from the judgme828-353] and submit, in effect,
that the same approach should be applied hereseTpassages certainly support in
strong terms the general rule to which we refeadier at [19] that a person is
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entitled to know the case and evidence against donthat he may respond to it.
However, as explained at [20-22], it is common gebuhat those rights are not
absolute and in this appeal we have tried to amoethe correct approach in the
present context identified by the majority of theude of Lords itMB and AF.

We do not think that, beyond underlining the basiaciples, the decision of the ECJ
is of real assistance in reaching a conclusiomimdase. In particular, it is correct to
observe, as counsel for the SSHD submits, thaEth& was not directly concerned
with the extent to which it is permissible, wheraligial review of a decision to

impose a particular restrictive measure on an iddal is available, to withhold on

public interest grounds evidence or material fréva televant person. The SSHD
relies upon [342-344] as follows:

“342. In addition, with regard to a Community measu
intended to give effect to a resolution adoptedthmy
Security Council in connection with the fight agsin
terrorism, overriding considerations to do withetgfor
the conduct of the international relations of the
Community and of its Member States may militate
against the communication of certain matters to the
persons concerned and, therefore, against themgbei
heard on those matters.

343. However, that does not mean, with regard he t
principle of effective judicial protection, thatstective
measures such as those imposed by the contested
regulation escape all review by the Community
judicature once it has been claimed that the aahda
them down concerns national security and terrorism.

344. In such a case, it is none the less the tdske
Community judicature to apply, in the course of the
judicial review it carries out, techniques which
accommodate, on the one hand, legitimate security
concerns about the nature and sources of informatio
taken into account in the adoption of the act comee
and, on the other, the need to accord the indiVidua
sufficient measure of procedural justice (see, Hat t
effect, the judgment of the European Court of Human
Rights inChahal v. United Kingdom of 15 November
1996, Reports of Judgments and Decisions 1996-V, §
131).”

We accept the submission made on behalf of the S&idDthe ECJ there had very
similar considerations in mind to those considelbgdthe House of Lords in the
context of control orders iMB and AF. In these circumstances, we are not persuaded
that the reasoning iKadi and Yusuf leads to any conclusions different from those we
summarised in [64] above.

Having reached those conclusions, we neverthelésts w stress the importance of
the second of them, namely the importance of timralee being given the maximum
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possible information consistent with the nationaterest. All members of the
majority and Lord Bingham stress the importancéhaf. We wish to stress the fact
that our conclusion that there is no irreducibl@imum as a matter of law does not
mean that there will not be cases in which failtoeprovide a sufficient gist (or
perhaps evidence) will lead to the conclusion that hearing is not fair. All will
depend upon the particular circumstances.

It is in this connection that we wish to stress timportance of the approach of
Baroness Hale to the way the system should worke @ainly thought (and we
respectfully agree) that it is of the utmost impade that all those concerned with the
operation of the control order system should dar titenost to make it work in such a
way that it neither infringes the public interesir rthe fundamental rights of the
controlees. Baroness Hale stressed this aspéut gfystem at [66]:

“l do not think that we can be confident that Stasg would
hold that every control order hearing in which the special
advocate procedure had been used, as contemplgtedeb
2005 Act and Part 76 of the Civil Procedure Rulesuld be
sufficient to comply with article 6. However, witstrenuous
efforts from all, difficult and time consuming thgiu it will be,
it should usually be possible to accord the colgdoperson "a
substantial measure of procedural justice". Evesymvolved
will have to do their best to ensure that the "gipltes of
judicial inquiry" are complied with to the fulleséxtent
possible. The Secretary of State must give asatuppossible an
explanation of why she considers that the groundseiction
2(1) are made out. The fuller the explanation givae fuller
the instructions that the special advocates wilabke to take
from the client before they see the closed mateBath judge
and special advocates will have to probe the cltiat the
closed material should remain closed with greate cand
considerable scepticism. There is ample evidenaam fr
elsewhere of a tendency to over-claim the needéarecy in
terrorism cases: see Serrin Turner and Stepherhdltider,
The Secrecy Problem in Terrorism Trials, 2005, Brennan
Centre for Justice at NYU School of Law. Both judged
special advocates will have stringently to test thaterial
which remains closed. All must be alive to the jjmbty that
material could be redacted or gisted in such a agio enable
the special advocates to seek the client's ingbngtupon it.
All must be alive to the possibility that the s@d@dvocates be
given leave to ask specific and carefully tailompgestions of
the client. Although not expressly provided forGRR r 76.24,
the special advocate should be able to call or hzaleed
witnesses to rebut the closed material. The nattithe case
may be such that the client does not need to kiloveadetails
of the evidence in order to make an effective emage.”

We have a real concern that not everyone seesrtidem in quite the same way.
For example, at [35], after referring to the fdwtt once the special advocate sees the
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closed material, he cannot seek instructions froendontrolee without permission,
Lord Bingham added that he understood that in m&astuch permission is not given.
Lord Bingham was of course there referring to CBRS 76.25, 76.28 and 76.29: see
the summary at his [27] quoted at [6] above. Weehldad the benefit of detailed
submissions and information from the special adtescas to how the system works
and have been told that the obtaining of instrustiovith permission “is a useful
option only in very rare cases” and “is not in piee a significant contribution to the
fairness of the procedure”. By contrast, Silbérqught that it was an important right
available to special advocates and Baroness Halegth that their ability to put
“specific and carefully tailored questions” to tbentrolee had the potential to add
significantly to the measure of procedural protact@fforded to him.

The special advocates have expressed concerrbaise the SSHD has a right to
object, the request would only be likely to be geanin relation to allegations by the

SSHD which are already part of the open case. MesSsubmits that this is too

pessimistic an approach and draws attention tocantecase called AP where

permission was granted to ask such questions. eTibaalso a suggestion that, if the
controlee does not answer the question, his silermegd be used against him and an
adverse inference drawn against him. Mr Salestgefthat suggestion and draws
attention to the approach of Ouseley J to the atfoflSAF to give evidence referred to

above.

Each case of course depends upon its own factghlutioubts expressed by the
special advocates seem to us to be too gloomyciedigein the light of the hopes
expressed by Baroness Hale in her [66] quoted abdves clear that there is in
practice an ongoing dialogue between the specialades and the representatives of
the SSHD in every case which is very encouraging, @énthe flexible approach
contemplated by Baroness Hale is adopted, it seldmaly to us that, with an
appropriately flexible attitude on the part of ®8HD, it will be possible to afford the
controlee with an appropriate measure of procedqurdkction. While we understand
the point that the public interest is of the utmiaogportance, common sense suggests
that there may be more than one view of what thelipunterest requires in any
particular case, especially now that it has bedd hg the House of Lords that the
relevant provisions of the PTA 2005 and CPR Parsif@uld be read down so as to
take effect only when it is consistent with fairedsr them to do so.

Baroness Hale described the position thus at [72]:

“In my view, therefore, paragraph 4(3)(d) of then8&dule to
the 2005 Act, should be read and given effect "pikadere to
do so would be incompatible with the right of thentolled
person to a fair trial". Paragraph 4(2)(a) and rid&29(8)
would have to be read in the same way. This wdugah toring
into play rule 76.29(7), made under paragraph 4@)he
Schedule. Where the court does not give the SegretsState
permission to withhold closed material, she hat@ce. She
may decide that, after all, it can safely be disetb(experience
elsewhere in the world has been that, if pushes atithorities
discover that more can be disclosed than they firstight
possible). But she may decide that it must stilivitaheld. She
cannot then be required to serve it. But if therc@onsiders



that the material might be of assistance to theérotbad person
in relation to a matter under consideration, it rdagct that the
matter be withdrawn from consideration by the cointany
other case, it may direct that the Secretary ofeStannot rely
upon the material. If the Secretary of State camelgtupon it,
and it is indeed crucial to the decision, thendgeision will be
flawed and the order will have to be quashed.”

The principles adopted by Slber Jin AE
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The conclusions of principle which we have exprdsse far seem to us to be
consistent with those of Silber J in his two opedgments in AE. The first, [2008]

EWHC 132 (Admin), was dated 1 February 2008 andsdw®nd, [2008] EWHC 585

(Admin), was dated 20 March 2008. In the first tipeestion was whether the
hearings until then, which had taken place on 1latd 20 June and 4, 5 and 8
December 2007, were compatible with AE’s rights emdrticle 6. Silber J also

produced a closed judgment dated 10 January 20@8ialh the SSHD was put to her
election and on 17 January the SSHD elected tadvéathh some of the material which

she had previously relied upon against AE. Thased judgment in our view shows
the careful approach which was adopted by Sillderalighout.

In his first open judgment Silber J analysed thesien inMB and AF in some detalil,
much as we have tried to do and, as we see igdehed much the same conclusions
as we have done. In addition he referred at [@0ylat was perhaps the first decision
after that of the House of Lords MB and AF, namelyRe Bullivant [2007] EWHC
2938 (Admin), where Collins J said at [11] thateafthat decision it was “the final
picture that needs to be looked at”. We note sspay that Collins J also said at [7]
that on the House of Lords’ approach there is remlircible minimum.

Silber J explained at [32] that as a result ofrdmresentations of AE’s leading special
advocate, Mr Michael Supperstone QC, the SSHD rhatleer disclosure to AE over
and above what she had initially provided. He redld33] that, in the light of the
further disclosure, AE was still able to deal witftbose matters by way of further
cross-examination or by adducing evidence. He teld that there had been no
infringement of his article 6 rights so far buttthe would keep the position under
review at the next hearing. Thus Silber J proceeate the basis of a step by step
approach and held a further hearing between 4 an@el@uary in which he
considered, among other things, whether there wgsrdringement of AE’s rights
under article 6.

Silber J prepared a second closed judgment, wisiallated 10 March, although it
refers to the accompanying open judgment whichatedl 20 March and, as already
stated, is his second open judgment. In his seclwsetd judgment Silber J discussed
the further closed material which had been put deefom on behalf of the SSHD in
February. We refer to this further in our closedgment in these appeals. His
approach was to consider the new material and tbheconsider all the material
together, which he did in very considerable detdilis conclusion was that AE’s
rights under article 6 had not been infringed. fhi¢her concluded that there were
reasonable grounds for suspecting that AE was drh&en involved in terrorism-
related activity.
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Silber J discussed the principles governing thielaré issue post the decision of the
House of Lords in considerable detail between [@4d [52] of his second open
judgment. At [33] to [39] he concluded that theseno minimal level or irreducible
core of material which must be disclosed to thetrobee. As we read them, his
reasons were substantially the same as those wiaele led us to the same
conclusion. At [40] to [43] he analysed the rolayed by the special advocates, both
in a thorough cross-examination of the SSHD’s ppialc withess and in detailed
submissions. Then at [44] to [52] he gave hisarador concluding that AE did not
suffer serious injustice as a result of the systieployed, when viewed as a whole.
We will return to the particular points which ariseAE’s appeal below but, so far as
the principles are concerned, since the princigldepted are substantially those
which we have derived from the reasoning of theomitgjin MB and AF, we do not
qguarrel in any significant way from the way Silldgput them irAE.

The principles adopted by Mitting J in AN and by Stanley Burnton Jin AF

81.

82.

83.

In AF Stanley Burnton J essentially adopted the approéaéhitting J in AN. Unlike
many of the other judges who have considered tlewaet principles, including us,
Mitting J expressed his views as to what was dekcidéviB and AF with admirable
brevity and clarity. At [1] he set out the natofehe open case made against AN and
at [2] he indicated that the SSHD was willing toyade some limited further material
but not much. At [3] he said that for the reassesout in a closed judgment he was
satisfied that

“1) AN has not had disclosed to him a substantiait pf
the grounds for suspecting that he has been ingalve
terrorism related activity and that, without funthe
disclosure, he personally will not be in a positimn
meet those aspects of her case.

i) Disclosure of that material would be contrany the
public interest for one or more of the reasons tifled
in CPR Part 76.1(4).”

The issue was whether further disclosure was naness order to avoid infringing
AN’s right to a fair trial under article 6. At [SWitting J said that the principle
established byIB and AF was clear, namely that the SSHD was not entitlecly
on material not disclosed to the controlee whempdaomit reliance upon it without
disclosure would be incompatible with his rightatdair trial. That proposition is not
of course in dispute, provided that ‘fair’ is givéme meaning attributed to it MB
and AF: see our conclusion at [66i)] above. In the kesitence of [5] Mitting J said
that the practical guidance given upon the appboadf the principle is a good deal
less clear. That is indeed the problem that heedfall the judges (including us) who
have considered this question.

At [6] to [8] Mitting J referred to some of the extts from the speeches to which we
referred earlier. It is of considerable interdsattin the course of his [7], after

referring to a number of passages in the speedBacdness Hale, including those

referable to Ouseley J’s judgmentAR, he said this:
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“AF was a case in which the open material did nstldse to
him grounds for reasonable suspicion. The onlygatien

made openly against him was that he had links lamist

extremists in Manchester, some of whom were aféiito the
LIFG: paragraph 42. It seems, therefore, that Liddle would,

in an appropriate case, accept that reasonablendsofor

suspicion formed on the basis of "better and meleable

sources of intelligence" could be formed and upheitthout

telling the controlled person more than the baoetline of the

nature of the activities of which he was suspedfeithat is the
right test, the Secretary of State's third opetestant satisfies
it.”

However, as we read his judgment, Mitting J did caniclude that that was the right
test. At the end of [8] he said that he was datisthat Mr Andrew Nicol QC, AN’s
special advocate, had conducted a skilful and og®iexamination of the closed case
but did so without AN’s instructions on the undas#d material.

Mitting J then stated his conclusion derived frbiB and AF as follows at [9]:

“The conclusion which | draw from the four speecloéghe

majority in MB is that unless, at a minimum, theecial

advocates are able to challenge the Secretaryatd'Sgrounds
for suspicion on the basis of instructions from twoatrolled

person which directly address their essential featuthe
controlled person will not receive the fair heartbogwhich he
is entitled except, perhaps, in those cases intwhe& has no
conceivable answer to them. In practice, this mdhas he
must be told their gist. This means that, if head&s to do so,
he can give and call evidence about the issuesefiifns

In the first of the two open judgments of Stanlayridon J inAF he does not, as we
read his judgment, expressly choose between timeiples adopted by Silber J and
those adopted by Mitting J: see [13] to [37]. Heer it is we think clear from his

analysis of the facts in the first judgment andlatof his second judgment that he
accepted the approach of Mitting J rather thandh&tlber J.

We have reached the conclusion that there is, sisoisiitted on behalf of the SSHD, a
substantial and important difference between thgragerh of Mitting and Stanley
Burnton JJ and that of the majority MiB and AF. This appears from Mitting J's
rejection of the possibility, which he accepted ha&egn espoused by Baroness Hale,
that reasonable grounds for suspicion formed orb#ses of “better and more reliable
sources of intelligence” could be formed and upheithout telling the controlled
person more than the barest outline of the nattitheo activities of which he was
suspected. Since he accepted that, if that wasighetest, the SSHD’s third open
statement in AN satisfied it, it appears to us thatmust have been accepting the
argument advanced on behalf of AN that there isoee irreducible minimum
information that must be disclosed. As explainbdve, that proposition was in our
opinion rejected by the majority iMB and AF, a conclusion which appears to us to
be supported by his approach to the speech of BasoHale to which he refers in his
[7] quoted above.
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Timing

89.

We will return, so far as necessary, to the pddrcgsues in each case below and will
consider the facts in our closed judgment but gufficient for the purposes of this
part of the debate simply to say that none of thayses ofMB and AF which we
have read has persuaded us to alter the conclusionsnarised in [57] above. It
appears to us somewhat different problems ariskerother case with which we are
concerned, which is the decision of Sullivan J M.A

Before leaving this part of the case we must redemwo further points. The first is
the concern expressed by Mitting J in [10] of hidgment and the second is a general
point about timing. As to the first, Mitting J dahis in his [10]:

“AN does not know the gist of significant groundssaspicion
raised against him. | have already determined, inlosed
Judgment, that the material which | have considesedhpable
of founding reasonable grounds to suspect that dse deen
involved in terrorism related activity. | have ididied in a
closed disclosure judgment what must be discloselirh to
fulfil his right to a fair hearing in accordance tivi my
understanding of the speeches of the majority in. MBo so
with disquiet, because the factors which requirethfr
disclosure in this case are likely to arise in matiyers, with
the result that the non-derogating control ordexcedure may
be rendered nugatory in a significant number oésas which
the grounds for suspecting that a controlled petsas been
involved in terrorism related activities may othesgv be
adjudged reasonable.”

Some of the judges with great experience in thaklfshare this view and there is a
concern that the House of Lords did not look at ¢lesed material before giving

guidance for the future. Mitting J's view is incstent with the expectation of the
majority that on their approach article 6 will ordg infringed in a minority of cases,
perhaps a small minority: see in particular peroBass Hale at [66], [68] and [73]

and per Lord Brown at [90] referred to at [32] abovHowever, assuming (as we
think we must) that the members of the appellateradtee were alive both to the

way the system works in practice and to the effeétshe majority opinions, the

effects spoken to by Mitting J suggest that heihi@spreted the majority opinions in

a less favourable way to the SSHD than the majorignded.

There was some debate at the hearing of the appdalwhen the decision whether or
not the process in a particular case infringesclartt should be made. Mitting J
rejected a submission on behalf of the SSHBNhthat he should not put the SSHD
to her election until the end of the process. Um opinion all depends upon the
circumstances. As we have seen, the authoritiesv shat the process must be
considered as a whole, so that there will be caseghich justice requires that the
decision be made at the end of it. Also, as Cellirsaid irRe Bullivant, the House of

Lords contemplated an iterative process, as materare information is produced to
the controlee: see also Stanley Burnton J's fudgment inAF at [34] and [35]. In

such a case it is important that the decision showt be made too soon. For
example the kind of process referred to at [7Qy4] above may take some time. On



the other hand, if the position is clear, we cae se reason in principle why the
decision should not be made at a comparatively etslge. The question when the
decision is to be made is, as we see it, essgnfialhse management decision for the
judge to take and thus a decision with which tlart should be most reluctant to
interfere. It is important to remember that thasdiction of this court is limited to
correcting errors of law.

The application of the article 6 principles in eaclcase

AE

90.

AN

91.

AF

92.

93.

We have already expressed our view that Silbewojtad the correct principles when
considering the facts IAE. We have explained in our closed judgmenilinthat we
detect no error in principle on the part of Sildan AE’s case. In particular we note
here that the exercise he adopted, which includguloger consideration of what
difference further disclosure would have made, setenus to support the conclusions
of principle we have reached to the effect thathsacconsideration plays a proper
part, according to the circumstances of the pddiccase, in answering the question
whether there has been significant injustice todbetrolee. It follows that, at any
rate so far as this aspect of the case is concepted appeal must be dismissed.

For the reasons already given, which are to somenexamplified in our closed
judgment, it is our view that Mitting J misdirecté@nself in concluding that there
was an irreducible minimum of material which mustdisclosed to the controlee as a
matter of law. For the reasons given in our clgseidment we have concluded that
the matter should be remitted to Mitting J (if beavailable) for reconsideration in the
light of our judgment. Any such reconsideratioodd, however, await the outcome
of any appeal to the House of Lords.

Again, we conclude that Stanley Burnton J misdeddtimself in the same way as
Mitting J. We also conclude that his approachh® Lord Brown exception’ was
flawed. This was through no fault of his becausappears that the parties were
arguing for what we have described as the radigabmion to the principle of
fairness, whereas we have concluded that Lord Bnas not relying upon any such
radical exception. If Stanley Burnton J had begpr@aching the matter as we have
suggested, he would not have divided the questipnas he did. In these
circumstances we have concluded, again subjeciyt@ppeal to the House of Lords,
that the sensible course is to remit the matterjtalge for further consideration in the
light of our judgment.

We should add that, as explained in our closedmedd, we are of the view that the
majority of the House of Lords would ask the questivhat difference disclosure to
the controlee of other material, which Stanley BoinnJ did not rely upon in reaching
his conclusion that the ‘Lord Brown exception’ wsatisfied on the facts, would
make. It will be for the judge considering the taatgain to look at all the material
together and ask himself or herself whether thaseldeen significant injustice to AF.
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AM

95.

To that extent we conclude that the appeal of tBE[3 should be allowed. In these
circumstances it is not necessary for us to rufgsgely on AF’'s appeal against
Stanley Burnton J’s view that the ‘Lord Brown extiep’ was satisfied on the facts.
We explain in our closed judgment how we thinktietter should be dealt with.

Sullivan J only delivered a closed judgment, whiod have considered in our own
closed judgment. We detect no error of principlethat judgment so far as the
approach to article 6 is concerned, or at allfollbows that the SSHD’s appeal must
be dismissed.

Particular issues

AE

96.

97.

98.

The remaining issues are discrete questions whish anly in the case of AE. It was
submitted to Silber J and has been submitted thatshe control order to which AE

was subject at the time the matter came before drimounted to a deprivation of

liberty contrary to article 5 of the Convention dathus unlawful because such an
order cannot be made as a non-derogating contdelrpand, in any event, that a 16
hour curfew was (and is) not necessary or propuatie

The history of the control orders is set out byb&ilJ at [3-5] of his first open
judgment and at [4-5] of his second open judgméinis briefly as follows. The first
control order was served on AE on 18 May 2006 pritvided for a curfew of 18
hours and a number of tight restrictions includimgprohibition on unauthorised
visitors at all times. They were very similar pigns to those which were later held
to be unlawful as amounting to a deprivation otlty by Sullivan inJJ [2006]
EWHC 1623 (Admin) in a judgment which was upheldthig court: see [2007] QB
446. The SSHD then revoked that order and maazansg order on 11 September
2006, which Silber J described as ‘the 2006 condrdeer’. Under that order the
curfew was reduced to 14 hours and restricted tbkilption on unauthorised visitors
to the hours of curfew. Various issues came beSilieer J arising out of that order.
However, they were adjourned pending the decisanie House of Lords ivIB
and AF, JJ andE.

The SSHD made a further order in September 200i¢ @007 control order’) and
subsequently made modifications to it on 31 Octoljghe 31 October
modifications’). The key modifications for presgmirposes were those increasing
the curfew from 14 to 16 hours and extending tluhiition on unauthorised visitors
so that it applied not only to curfew hours bubais non-curfew hours. Two distinct
guestions were raised before the judge. The firas whether the 31 October
modifications were compliant with AE’s rights undsticle 5 of the Convention. If
they were not, the orders would be unlawful becausattempt had been made to
derogate from the Convention. The second questas whether the modifications
were “necessary for purposes connected with piatgchembers of the public from
terrorism”. This is a necessary requirement oba-derogating control order under
section 2(1)(b) of the PTA 2005 quoted in [5] ahov&hese questions were
considered by Silber J both at [70] to [104] of kexond open judgment and in his
second closed judgment. He answered both questioribe affirmative. It is



submitted on AE’s behalf that both his answers war@ng. Since the questions are
distinct, we consider them separately.

Deprivation of liberty

99.

100.

101.

102.

Silber J discussed the decision of the House ofld.arJJ and the relevant principles
at [77] to [96] of his second open judgment. Iorslthe position is as follows. 1Y
the majority thought that, in the context of thase, a curfew of 18 hours amounted
to a deprivation of liberty contrary to article S.ord Hoffmann and Lord Carswell,
who both dissented, thought that it did not. Hergart Lord Carswell made it clear
at [84] that what length of curfew would amountaaleprivation of liberty would
depend upon what he called the overall matrix @& ¢fiven case. The majority
comprised Lord Bingham, Baroness Hale and Lord BrowLord Bingham and
Baroness Hale took the view that a 14 hour curfelvndt amount to a deprivation of
liberty but an 18 hour curfew did. They did notpeess a view as to where the
dividing line ought to be drawn, no doubt becausg dlifficult or impossible to do so
if all depends upon the circumstances of the paeracase.

Lord Brown also took the view that an 18 hour cwrfdid amount to a deprivation of
liberty. He discussed this particular probleml4id] to [109]. He thought that some
guidance was appropriate: see in particular [1(H)6] and [108]. In [108], after

referring to the reluctance of other members of &ppellate committee to give
guidance, he said this:

“Just so that there is no mistake about it, my viethat, taking
account of the conditions and circumstances ithake various
control order cases, provided the *“core element of
confinement” does not exceed sixteen hours a days i
“insufficiently stringent” as a matter of law to feft a
deprivation of liberty. Beyond sixteen hours, hoes liberty

is lost.”

At [80] Silber J accepted the submission on bebfthe SSHD that three out of the
five members of the committee accepted that incgla a 16 hour curfew did not
necessarily infringe the controlee’s rights undeicke 5. However, at [82] and [83]
he also accepted Mr Davies’ submission on behalbfthat, in the light of Lord
Carswell’'s focus on the importance of the factuadtn® and Baroness Hale's
reference in [63] to the fact that situations may‘imany and various”, the appellate
committee was not saying that a curfew of 16 howi$ never amount to a
deprivation of liberty.

In these circumstances we accept Mr Sales’ subomigkat Silber J did not misdirect
himself by focusing only on the period of curfewde took into account all the
circumstances of the case in concluding that tik&® here no deprivation of liberty.
We detect no error of law or principle in his apgoib such as would justify this court
in interfering with his conclusion that AE’s righisider article 5 were not infringed.

Necessity

103.

Silber J considered the question whether the cbmrders and the conditions
attached to them, including the October modificadiavere necessary and, indeed,



proportionate for purposes connected with protgatmembers of the public from the
risk of terrorism. He correctly directed himselfat the court must give intense
scrutiny to the necessity for each of the obligaiamposed under the control order:
see in particular [91], where he set out the pples identified by this court iMB at
[64] and [65]. He concluded that the orders anaddens, including the
modifications were necessary, provided that théiprtton on authorised visitors was
limited to the period of the curfew. He gave hémsons in both his second open
judgment and his second closed judgment. We dateetrror of principle in either
such as to justify this court in interfering withshconclusion on necessity or
proportionality. It follows that we dismiss AE’ppeal under this head.

CONCLUSIONS

104.

For the reasons we have given, the results of thggeals are that the appeal of AE is
dismissed, while the appeals of the SSHD are alliowehe cases of AN and AF but

dismissed in the case of AM. The cases of AN aRdafe remitted to a judge for

reconsideration in the light of this judgment. Wik it desirable that AN should be

remitted to Mitting J if he is available and, if lsenot, to another judge. However, if

there is to be an appeal to the House of Lords lfsé®v), no such remission should
take effect until the appeal is determined.

Postscript

105.

106.

This court rarely gives permission to appeal to Huorse of Lords. However, the
approach to be adopted to hearings under sectib®) 3(here the SSHD seeks to
avoid open disclosure of relevant material to atrad@e under a non-derogating
control order is a matter of general public impoce While we have tried to
interpret the views of the majority iMB and AF, there is undoubtedly scope for
argument on the question whether our interpretateorcorrect. While we will
consider submissions to the contrary, we have cded that it would be in the public
interest to give permission to appeal to the Hafseords inAE, AF and AN on all
article 6 related issues but not otherwise. Agrasent advised, we do not, however,
think that the same appliesAdA.

All members of the court would like to thank courfee their assistance in this case,
which we have found far from straightforward.

Sedley LJ:

107.

108.

In MB and AF the House of Lords had to decide whether the prowiof a special
advocate was an adequate safeguard for an indivichase freedom was at risk from
a control order based in significant part on closederial. The majority (Lady Hale,
Lord Carswell and Lord Brown) considered that itilcobe, but not that it necessarily
would be. Lord Brown, at [91], was perfectly clghat if in any one case a fair
hearing and terrorism control became irreconcilatit one another, the former was
not to be sacrificed on the altar of the lattero Ilember of the House expressed a
contrary view, and Lord Bingham (at [34]) stated tinderstanding that this was the
Committee’s common position.

Lord Hoffmann took the view that the demands ofmf@ss would always be satisfied
by a special advocate; but, although his stancecfwhad also been this court’s)
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would have avoided the need to advance any futtveards the coming impasse, no
other member of the House adopted it. The wathatend of the impasse was the
case which could not proceed because none of tideree on which it was based
could be disclosed for good reasons of nationalir#gc In the cases before the
House, it was held to be a question of balanceahbugh Lord Carswell appears to
have considered that it would be a question ofrzaan every case, Lord Brown
recognised that, where all the material was closaterial, it would be a question not
of balance but of choice: is the case to proceed drnot? Only Lord Hoffmann’s
refusal to embark on the road at all was goingvtmchthis problem.

It was in search of an escape from the impasseLibrat Brown speculated in [90]
(quoted above) that there might be an exceptiaimécexception in cases where the
judge was quite sure that the evidence, althougbucoh sensitivity as to deny the
controlee any access to the case against him, nasswerable. Neither he nor the
House laid down any proposition of law to that effeand for reasons | will give |
consider, with respect, that any such doctrine d@de untenable. Lady Hale and
Lord Carswell sought to meet the undoubted difficlly stressing how flexible the
concept of fairness is within the statutory framewamot — as has been urged on us
by counsel for the Home Secretary - by silentlypohg Lord Brown’s speculation
and giving it the force of law.

The majority of this court finds no such doctrine MB, and to this extent |
respectfully agree with them. Indeed | am dismatfed the argument should even
have been thought viable. Dealing with the cldssase where no disclosure at all is
possible, the main clause of the single sentemd¢sid Brown’s opinion which has
prompted this argument reads: “he [the judge] woliée to conclude that the
making or, as the case may be, confirmation of ederowould indeed involve
significant injustice to the suspect”. The comahfil clause which introduces it
speculates, without purporting to decide, thateghmight be an exception where the
judge was nevertheless quite sure that the matedaalunanswerable. What has set
the present hare running is Lord Brown’s parenth&tiggestion that such an exercise
is difficult but not impossible.

To suggest that the highest court of this countg by two concurring opinions,

neither of which purports to do so, given the fooédaw to what is clearly a third

member’s aside is to go beyond even divination.letgand until the new Supreme
Court changes the mode of giving judgment, lowarrtsoand lawyers ought in my
respectful view to be able to assume that whem tledships, or a majority of them,

intend to make new law, they say so.

The issue is accordingly, in my judgment, free ofharity. The question for this
court is whether, in a case suchA®s where the judge took the view that he could be
sure that the evidence, albeit wholly undiscloseals unanswerable, the law regards
the requirements of a fair hearing as satisfied. my judgment, for reasons both
principled and pragmatic, Stanley Burnton J andiMijtJ were right to hold that the
law did not do so.

Far from being difficult, as Lord Brown tentativeguggested it was, it is in my
respectful view seductively easy to conclude thaté can be no answer to a case of
which you have only heard one side. There caretepractising lawyers who have
not had the experience of resuming their seat state of hubristic satisfaction,
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having called a respectable witness to give applgreast-iron evidence, only to see
it reduced to wreckage by ten minutes of well-infed cross-examination or
convincingly explained away by the other side’'ditegsny. Some have appeared in
cases in which everybody was sure of the defenslgnilt, only for fresh evidence to
emerge which makes it clear that they were wronys Mark Twain said, the
difference between reality and fiction is thatifict has to be credible. In a system
which recruits its judges from practitioners, jusdgeed to carry this kind of sobering
experience to the bench. It reminds them thatogmnot be sure of anything until all
the evidence has been heard, and that even themgglue wrong. It may be, for
these reasons, that the answer to Baroness Hale&ign — what difference might
disclosure have made? — is that you can never know.

This is why Megarry J's celebrated dictum John v Rees about the fallibility of
judgment based on partial evidence matters so mdigtiges are not proof against the
human delusion that one has heard enough to bettsatréhere is no answer. They
have to guard themselves against it, and the washioh the law ensures they do so —
not only the common law but all the systems gowiog the European Convention
on Human Rights and many others beside — is tstinsot that everything must be
known before judgment is given, but that everyoffieckeed must have had a proper
chance (which they may of course forfeit) to adeaas much material as may help
the tribunal in reaching a judicious conclusion.o Member of the House iNB
suggested otherwise. If neither disclosure ndragie enable the controlee to exercise
this right, he is not getting a fair hearing beeauwwever sure the court may feel on
the material his accuser has placed before itmiply cannot know whether there is a
tenable answer, and the special advocate in theenat things cannot tell them. The
recent judgment of the ECJ Kadi v Council of the European Union (3 September
2008) reiterates this principle, and it is rightlgt suggested that a special advocate
can always be depended on to fill the fairness gap.

For these reasons it seems to me that a doctrateathotherwise unfair hearing will
become fair if the material which the party affecteas had no opportunity to answer
is sufficiently convincing is pragmatically unsustble. It is also constitutionally
subversive because, as it seems to me, it nedegsdicial function which is crucial
to the control order system. The introduction dfearing before a High Court judge
to decide whether reasonable grounds for suspeist was Parliament’s recognition
that Lord Atkin’s principled dissent ihiversidge v Anderson [1942] AC 206 was
correct (as the courts themselves had since ackuget: sedk v IRC ex parte
Rossminster Ltd [1980] AC 952, per Lord Diplock), because eveniinet of national
emergency the fiat of the executive was an unaabéptbasis for interfering with
individual liberty. Lord Denning in his memoirs haescribed how the Regulation
18B system worked when he served during the waegi®nal legal adviser to the
Home Office:

“Most of my work in Leeds was to detain people unde
Regulation 18B. We detained people, without trialn
suspicion that they were a danger. The militaryharities used
to receive — or collect — information about anysoerwho was
suspected. If it was proper for investigation, édigo see the
person — and ask him questions — so as to judgeyself if
the suspicion was justified. He could not be regmésd by
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lawyers. ...This power was discretionary. It couldt rime
guestioned in the Courts. It was so held by the gdoin
Liversidge v Anderson. But Lord Atkin gave a famous dissent —
after my own heart — in which he said: “In this nty, amid
the clash of arms, the laws are not silent...”.” (TRamily
Story, p.130)

To emaciate the judicial function in the way thasaproposed would be to move us
back towards the unbridled executive power ovesqmal liberty which Parliament —

absent derogation — has clearly been seeking tml;asand the courts for their part

have no interest in pushing the executive towastsghtion as an escape from legal
oversight. The exception for which the Home Seggetontends would have the

ironic effect that while the guilty would find iefkatively easy to work out what it is

that they need to explain away, the innocent weithain completely baffled and face
an adverse finding without a fair hearing.

| make these observations not by way of dissentesihe other members of the court
have not held the ‘Lord Brown exception’ to be ldwt to make it clear why |
consider that the argument that it is (or shouldthe law is dangerous and wrong.

There is nothing in the nature of a control oraath its potentially devastating effect
on the life of the individual affected and his f&miwhich calls for less than the
maximum judicial oversight before it is confirmedNor, it seems to me, is the
necessary rigour diluted by the fact that what tiealse established is only that there
are reasonable grounds to suspect involvement riorist-related activity. It is
perfectly true that reasonable grounds to suspmoiething can coexist, at least in
theory, with proof of the contrary. But facts hdeebe proved before they can found
suspicion; and if a convincing explanation is agfitiof such facts as are proved the
suspicion may cease to be reasonable.

As | understand itMB decides (see especially [34], [43], [44], per L&uhgham)
that a complete withholding of the grounds for stisp makes a fair hearing
impossible. 1 regret that | am unable to follove thaster of the Rolls and the Vice-
President ([36]ff) along their route, which diffdrem that charted by counsel for the
Home Secretary, to a contrary conclusion. It isessy, and might even be thought
hazardous given that the case is now almost cettaireturn to their Lordships’
House, to spell out in unitary form (see [64]) winais been differently — and not
always compatibly - expressed in four distinct agms. For myself, | am not at all
sure that Baroness Hale’s phrase ([74]) “even thahg whole evidential basis ... is
not disclosed” is intended to mean “even thoughenoh the evidential basis is
disclosed”. As | understand her, she means “etiengh not all of the evidential
basis is disclosed”. In any event, Lord Carsweksinot adopt such a formulation,
and Lord Brown at [91] (subject to his mooted eximey) rejects it. It should take a
great deal more than this to call Lord Bingham’slenstanding of his Committee’s
collective view in question.

Nor am | able, with respect, to adopt the viewhaf Master of the Rolls and the Vice-
President as a freestanding doctrine. It appaaes [64](iv)) to reject the notion that
there is an irreducible minimum of disclosure withavhich a control order case
cannot proceed, when the House, as | underdtéiddhas held otherwise. And it
appears (see [64](vi)) to come close to adoptirgitrd Brown exception’ which it



has earlier, and in my respectful judgment rightiyected. Since, however, the issue
is once more destined for the House, to say morddimze superfluous.

121. It follows that Silber J, in holding that enoughdh@w been disclosed to AE to afford
him a fair hearing, set the bar too low. | woulbw AE’s appeal to the extent of
remitting it for redetermination on the correctnmiple. By the same token | would
not overset the judgments of Mitting J AN, of Stanley Burnton J if\F or of
Sullivan J inAM. The former two reached reasoned conclusions@muality of the
disclosed material which in my judgment are untnby any error of law, and we
are agreed, at all events, that there is no re@sonterfere with the closed judgment
of Sullivan J in AM’s case.



