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failed to exercise jurisdiction — whether Refugesview Tribunal failed to consider integer
of claim

Held: The Refugee Review Tribunal constructively failecekercise its jurisdiction
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GENERAL DISTRIBUTION
IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALES DISTRICT REGISTRY NSD 1313 OF 2005

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUS TRALIA

BETWEEN: NAZH
APPELLANT

AND: MINISTER FOR IMMIGRATION & MULTICULTURAL
AFFAIRS

FIRST RESPONDENT

REFUGEE REVIEW TRIBUNAL
SECOND RESPONDENT

JUDGE: MADGWICK J
DATE OF ORDER: 11 JANUARY 2007
WHERE MADE: SYDNEY

THE COURT ORDERS THAT:

1. The appeal be allowed.

2. The orders made by the Federal Magistrates @outb July 2005 be set aside.

3. In lieu thereof it be ordered that the followwvgts issue:

(a) a writ of certiorari to quash the decision &k tsecond respondent of
2 December 2004;

(b) a writ of prohibition directed to the first mmndent prohibiting the first
respondent from acting upon or giving effect tgoyceeding further upon the
decision of the second respondent; and

(c) a writ of mandamus to compel the second respauindo reconsider the

application according to law.

4, The first respondent is to pay the appellantste of the appeal and of the

proceedings before the Federal Magistrate.

Note: Settlement and entry of orders is dealt wmit®rder 36 of the Federal Court Rules.
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REASONS FOR JUDGMENT
HIS HONOUR:

This is an appeal from a decision of a Federal Btagfie, delivered on 15 July 2005. That
judgment dismissed an application for review ofeaision by the Refugee Review Tribunal

(‘“Tribunal’) refusing to grant the appellant a ction visa.

BACKGROUND

The appellant is a small child, born in Australral® November 2002 to parents who arrived
in Australia as citizens of another country in @en1997. His father brings the proceedings

on his behalf.

His parents soon after their arrival here lodgepliagtions for protection visas. A delegate
of the Minister refused those applications and gasents sought review of that decision
before the Tribunal. The Tribunal affirmed the edglte’s decision to refuse the parents’
protection visas. An application to this Court fadicial review was dismissed by a judge of
the Court. An appeal to the Full Court was subeatiy dismissed. The High Court later
allowed an appeal from the Full Court and issuestqgative writs to the Tribunal on the
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basis that its decision had been affected by appadd bias. In late 2001, the Tribunal
(differently constituted) affirmed the delegate’scision to refuse the appellant’s parents’
protection visas. In early 2003, the then Ministecided not to exercise his power under s
48B of theMigration Act 1958(Cth) (‘the Act’) to allow the appellant’s parerits lodge a

further application for a protection visa, or hisopic interest power (under s 417 of the Act)
to substitute a more favourable decision to theeligpt's parents than that made by the

Tribunal.

During this time, the appellant was born. Howewer could not be included in his parents’
protection visa application, so an application \waged on his behalf and in his own name
in early 2003. A delegate of the Minister refused appellant’s protection visa application,
and the appellant applied to the Tribunal for revieSubsequently the delegate’s decision
was affirmed by a differently constituted Tribunan application was filed in this Court on

the appellant’'s behalf, seeking review of that sieci, was transferred to the Federal

Magistrates Court, and was ultimately dismissedethe

The appellant’s case before the Tribunal

Before the Tribunal, the appellant’s parents lodgelimissions on his behalf which repeated
their own claims for protection. However, theyoalslaimed that a further risk to the
appellant had been generated by the publicatiotherinternet of the earlier Federal Court
decision which exposed the identities of the ajppe parents and the father's name (rather
than using a pseudonym) so that, according to thiéweiy claims for protection were
broadcast to the world at large, and to their cquat origin in particular. They said that the
father's name was unusual in their country of erigiln consequence, members of the
father’s ethnic community in their country of ongivould become aware of the claims made

by the appellant’s parents, and would concludelisaparents were traitors.

The parents’ claims and their second hearing

The parents claimed to fear persecution on thergt®wf race and/or political opinion. The
claim on racial grounds stemmed from the appekafdather’s ethnicity, and his mother’s
mixed ethnicity. It was claimed that the mothemixed ethnicity led to a general perception
that both parents were supporters of an ethnidadlyed anti-government dissident group,

which in turn, also provided the basis for theiarf®f persecution on grounds of political
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opinion.

As a result of their perceived support for the idisst group, they claimed that they had been
subjected to verbal abuse, that their house hadl fteeed and pasted with vindictive posters
which alluded to their purported association whk tlissident group, and that they had had
other harassment from their neighbours. When toayplained to police, they were initially
told that the police could not provide them witldindual attention. When the police were
approached a second time, an officer informed fEelkant’'s father (in unpleasant terms)
that he ought to have anticipated the possibilityuh community hostility before becoming

connected with a family from the ethnic group assted with the dissident organisation.

The parents also claimed that the appellant’s fatlagl been questioned, detained, verbally
abused and physically assaulted by police aftére#t ait his workplace. Two or three days
after this incident the parents’ home was seardhetive people in civilian dress who the
parents suspected were members of the police. eTlWwas another untoward workplace
incident. The father was again questioned by poligerbally abused and physically
assaulted. The assault took the form of sevegdrette burns to his thigh. The police
informed the father that they had received manjtipes from members of the community
complaining that he had helped the dissident grolipe father believed he had been brought
in for questioning on that basis.

Following their departure for Australia, the logadlice broke into the appellant’s parents’

house in their country of origin and destroyeddsatents.

The parents claimed that their fear of persecutinrpolitical grounds also stemmed from
their having in fact assisted the dissident gro@n two occasions in 1997 the appellant’s
mother provided information to her relatives aboahsignments of military goods for the
country’s army that were being handled by the fiomwhich she worked. The appellant’s
mother claimed to have received payment for thisrmation. The appellant’s father also
claimed that a dissident group operative had askedfor his work access permit which

enabled the holder access to a major transpotityaci

In support of their claims, the parents also relipdn the testimony of a male witness. This

witness stated that a rumour was circulating ingheents’ home town that the appellant’s



12

13

14

-4 -

parents had left their country of origin because hikelp rendered to the dissident group had
resulted in their pursuit by the local authorities.

The attitude of the parents’ neighbours and theisigs surrounding the father’s workplace
incidents were said to provide the context in whioh parents feared persecution on political
grounds. They claimed that, if returned to theumtry of origin, they would suffer at the

hands of the local authorities because they eikmew or believed that the parents had
assisted the dissident group. The parents alseddhe capture of certain dissident group
operatives who could potentially reveal the hele tppellant's mother had given the
dissident group in exchange for money. They waalkb be implicated in the dissident

group’s activities.

The parents also claimed that a return to theintgwf origin would see them forced by the

dissident group to assist it in the future.

The Tribunal’s decision in the parents’ second case

The Tribunal Member accepted most of the parenésins about their experiences in their
country of origin. For present purposes, it ievaht that the Tribunal Member found:

‘In particular | accept their evidence regardingetiharassment and hostility
they suffered from their neighbours and peoplehatrtworkplaces because
the Applicant’s wifdis of mixed ethnicity]land because her ... relatives used
to visit their home .... | accept that within abauyear after their marriage
stones were thrown at their house after midnightvem occasions and on one
of those occasions and another occasion posters wasted on the walls of
their house sayindthe dissident group’s namehd using bad language. |
also accept that when the Applicant went to thécpdb complain he was told
that the police could not give him individual atien and on the second
occasion a police officer said to him, using ungke# language, that he
should have thought about these things before hecgoenected with a ...
family [of the ethnicity associated with the dissidertug].’

As to possible relocation to avoid community-baskgtrimination, the Tribunal Member
said:

‘As | put to the Applicant and his wife, this sugiigeto me that, to the extent
that they had problems living in a particular neligfurhood, they could have
avoided those problems by moving to another neigtifmmd. The Applicant
argued it was difficult to compare his situatiorttwa normal mixed marriage
because the rumour had gone aroutde country of origin],around his
community, that he had helped tligssident groupland had taken off. He
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said that in[the country of originjeveryone was connected. There was
always someone who knew you. However while | at¢bepevidence of the
witness, Mr , that it has been rumouredbragst the local
community in[the parents’ home towrthat the Applicant and his wife had
been helping th@dissident group]l do not accept on the evidence before me
that this rumour has gone arouffitheir country of origin] It is not unnatural
that rumours would circulate ifthe parents’ home towngince that was the
home town of both the Applicant and his wife arartparents continued to
live there. Moreover, as referred to above, thees a family fronjthe home
town] living in the housing scheme near tfteansport facility] where the
Applicant and his wife also lived. However, | du accept that the fact that
rumours were circulating in their home town ... me#mst rumours about
them were circulating elsewhere [ihhe country of origin] | do not accept
that there is a real chance that, wherever the &ppt moves irjthe capital
city], for example, he will be identified as a personowhas taken in for
guestioning over four years ago on suspicion ofiiaassisted thédissident

groupl’
Further, it seems that the Tribunal Member imgdiciaccepted that local people had
petitioned the police complaining that the fathasvelping the dissident group.

Only two claims were rejected outright. FirstlhetTribunal Member did not accept the
claim that the parents had been paid a sum of mameseturn for the assistance the
appellant's mother had given to her relatives. o8dty, the Tribunal Member did not accept
that the appellant’s father had been approached tigsident group operative for access to
his work access permit. These claims were doutitedto independent information that the
methods used by the dissident group would not lasleded using ‘amateurs’. However,
the Tribunal Member formed a favourable impressibthe parents’ credibility overall. He
therefore assessed their case on the basis thatpissible, although not certain, that the
events which they have described did occur as ilaeg said’. Nevertheless, he found that,
even viewing these claims in a positive light, tlikg not assist the parents as there was no
evidence that the authorities in the country ofjiorihad ever believed that the parents had

helped the dissident group.

While a number of factors and possible scenariosewaised in relation to the potential
outcomes of a return to the country of origin, Tmdunal Member concluded that the release
of the father following each period of detentiodigated that he was not seriously suspected
of having helped the dissident group. Similarlye fTribunal Member considered that the
search of the parents’ house had to be viewedarctimtext of the father’'s immediate past

employment with a transport company in the camitgl, the proximity of the parents’ home
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to a major transport facility, and the fact thaeé tpolice had informed the father of the
numerous petitions that had been received abouthéhe he had purportedly given the

dissident group.

The Tribunal Member found that, although the pardmad experienced harassment and
hostility from their neighbours and in their resipee workplaces, those problems could be
circumvented by relocation. In particular, the Mmmn found that the appellant’s parents
could relocate elsewhere in the capital city, cti@résed by its substantial community of
people with the ethnicity associated with the disst group, ethnically mixed
neighbourhoods, and tolerance of ethnically mixedptes. In summary, the Tribunal

Member said:

‘I do not accept that there is a real chance, agtidct from a remote chance,
that the[appellant’s parentsyill encounter the same harassment and hostility
which they experienced living near, and workingatnajor transport facility
in the capital city] if they move elsewhere within the Gredigapital city]
area and if they take up employment not conneciédarsecure location like
the [transport facility] | consider that this will be so even if fappellant’s
mother’s] ... relatives continue to visit thgppellant's parentskince |
consider that such visits must be routine in the &b ethnically mixed
neighbourhoods which, as | have noted above, ex{she capital city] | do
not accept, in particular, that there is a real clta, as distinct from a remote
chance, that the[appellant's father]will be the subject of petitions
complaining that he is helping thelissident groupl]if he returns to[his
country of originlnow or in the reasonably foreseeable future andimess
his previous employment as a clerk or sales remtesee rather than
working at[a major transport facility]

The Tribunal Member also found that, because tinas no evidence to suggest that the
appellant’s parents were seriously suspected bgutteorities of having assisted the dissident
group, there would not be a real chance that tipelEmt’'s parents’ departure from their
country of origin would cause any political opinido be attributed to them — anti-

Government, pro-dissident group or otherwise.

Thus, the Tribunal Member was not satisfied thatdppellant’s parents had a well-founded

fear of persecution for a Convention reason.

The publication of the judgment

The judgment published on the internet showed dtigef’s full name in the heading as that
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of the applicant and the judgment itself referqitm by name. The only paragraphs of the
judgment presently relevant were in the followiegns:

‘1. The applicant, who is a citizen ¢ganother country],arrived in
Australia with his wife[in] 1997. They travelled on ... passports
issuedby their country of originjn their own names. The applicant’s
wife was included in the application for a protecti visa. The
applicant husband ifof one ethnicity]. The applicant wife was born
of a ... father and a ... mothpaf different ethnicities] The applicants
claimed that they were at risk of harm [imeir country of origin]
because they were suspected of having assistdxhically based]
terrorists, and because the applicant wighares the ethnicity of the
dissidents]

14.  The applicant husband claimed that he was siiegeof poisoning the
... water supplyof the company he worked forgnd of stealing a ...
computer{from his workplace] Yet he was provided with a reference
from [this former employerwhich stated that he was a person who
bore an excellent moral character; he was a discgd, honest and
dedicated employee who could be considered a “gain” any
organisation which wished to employ him. Viewethat context, it is
perhaps not surprising that the presiding membgressed disbelief
in relation to the male applicant’'s claims as teettheft of the ...
computer. Reaction of disbelief to a claim whishmade is not
sufficient of itself to establish a case of prejodmt when viewed in
the context of the decision making process as alewhdhat is
particularly so when the member indicates that tappses to suspend
final judgment on the issue until after the wife\ddence has been
heard.’

The claims about publication of the judgment

21 In a summary of their ‘claims’ put before the setdmibunal, the appellant’s parents said:

‘When we seeked judicial review at one stage, at Federal Court of
Australia, the decision was published on the inéémmith our real names and
work places and the name of tftessident grouppkupporter who worked at
[the company]. The information | supplied to the government o$tAalia for
the purpose of protection visa application, was vided in the strictest
confidence. ... My name appears not only in tihe it the proceedings, but
throughout the text of the judgment. This has dgeificant damage to my
reputation if | were to go back would have sigifit effect on me and my
family. Especially th¢theft] ... was ... newsworthy.. and this was oijthe
Judge’s]decision with my name on it. ... Whilst the padind ... authorities
have a legitimate right to investigate criminal sieind to detain and question
suspects, we fear that we will be targeted for iommg harassment and we
fear we will face a real prospect of being perseduwhilst in detention.
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If we have in fact been imputed with an associatoothe[dissident grouppr

if there is a real chance that this might occurfuture (even because of our
past actions), the material in the US state departimreport supports a
finding that there is a real chance that may bespeuted if detained again in
the future. Such persecution would not be partlegfitimate criminal
investigations and would be for a convention reas@amely imputed political
opinion. This is sufficient to bring us within igte 1 of the refugee
convention.

We also fear persecution from the local commumitfthie capital city] who
harassed us in the past and whom we believe willimoe to harass us.
The reason for the past harassment and our feafutafre harassment is
because of the fact that we are in a mixed marriagiat of... ethnicity [of
the dissident group] If such persecution were to occur, it would aeléast
in part), for reasons of my wife’s race. Also, badieve that the community
believes that we helped tfaissident groupfor money and this is also a part
of the reasons for persecuting us. This is pesacdor (imputed) political
opinion.’

The Tribunal’s decision in the appellant’s own case

Before the Tribunal, his parents submitted two tentstatements on the appellant’s behalf:
one in support of his protection visa applicatiamd aanother in support of the review
application. The Tribunal Member summarised thateat of those statements in the

following manner:

‘Neither statement makes any claims to refugeaistather than to rely on
the claims advanced by his parents in their owruaosssful protection visa
and review applications. Thgappellant’'s] parents assert only that the
[appellant]is at risk of persecution by reason of their owpeziences prior
to leaving[their country of origin] and on the basis of the publication of the
decisions of the Tribunal and the Federal and Higgurts in relation to their
protection visa and review applications.’

During the course of giving oral evidence at tharhmy, the appellant’s father again said that
the appellant was at risk of persecution in thentguof origin because the Tribunal decision
regarding the parents’ application ‘had been ptblison the internet and had identified him,
and because his name is an unusual one in [thergoofnorigin], people in [the country of
origin] would conclude that both he and the [apg&l]l were traitors’. The Tribunal then put

to the father the fact that independent evidendeated that unsuccessful refugee applicants
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who return to his country of origin do not sufferistreatment on that basis alone. In
response, the father said that his reputation sncbiuntry of origin would be damaged, his
ability to obtain employment would be very poordahat as a result, he would be unable to

support his son.

In determining the matter, the Tribunal Member said

‘This matter is simply resolved. THappellant] advances no claims to
refugee status on the basis of his own circumstmceexperiences, other
than that he is an unsuccessful applicant for retugtatus in Australia. His
claimsrest entirely on the claims of his parents, both of whom havwenbe
determined by this Tribunal, differently constititenot to have a well-
founded fear of persecution for a Convention reds@@mphasis added).
Accordingly, the Tribunal Member considered alltioé material submitted by the parents in
support of their claims to refugee status, a sulbisiigportion of which was also submitted in
support of the appellant’s application. No newenat relating to the parents’ circumstances

was provided.

The Tribunal Member said that she had read théesedntibunal decision in the parents’ case
and concluded that ‘[ljike my Tribunal colleaguearh not satisfiedfor the same reasons
that the [appellant’s] parents have a well-foundiear of persecution in [their country of

origin] for a Convention reason’ (emphasis added).

She continued:

‘I am satisfied on the basis of the independenntyunformation ... that the
fact of having unsuccessfully sought refugee statégistralia will not result
in the [appellant], or his parents, being targeted for harm for thagason
alone if it were to become known to the ... authesifin the country of
origin].’

Accordingly, the Tribunal Member found that the alignt did not have a well-founded fear

of persecution for a Convention reason.

The Federal Magistrate’s decision

His Honour accepted (at [23]) that the appelladiésm was not frivolous:

‘the sur placeclaim made on behalf of tHappellant]could not have been
dismissed as trivial. The publication of the distaif applicants for protection
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visas can have serious consequences, which wasdken for the enactment
of s.91X of the Migration Act.’

His Honour was unable to accept that there had hemmstructive failure by the Tribunal to
deal with the appellant'sur placeclaim. His Honour reached that conclusion bynegiee to
the passages in the Tribunal's reasons set outeadbf23] and [27]. His Honour took the
view that there was a clear indication that thelipabon of the parents’ case on the internet

had been considered at the hearing.

His Honour held that no error attended the Tribgnfahding that the appellant’'sur place
claim was insufficient to establish a well-foundedr of persecution. His Honour noted that,
in reaching that conclusion, the Tribunal placetlanee on country information which
addressed the fate of failed asylum seekers on ttéteirn to the parents’ country of origin.
His Honour observed that it was not ‘as clear asight be, in that it does not make clear
whether failed asylum seekers who shared ethnidgity the dissident group returning to the
parents’ country of origin had had their detail®lpised prior to their return’. However, His
Honour considered that, regardless of the detaiatf country information and the degree of
reliance placed upon it, it was nevertheless ‘ctbat the applicant'sur placeclaim was
considered and dealt with by the presiding memberrdierence to that information’.
Accordingly, his Honour held that: ‘[tjhgur placeclaim was neither ignored nor dismissed
simply on the basis of the dismissal of the [amyals] parents’ claims by the Second
Tribunal’. His Honour concluded that the Tribunémber had legitimately found that the
appellant lacked a well-founded fear of persecufiorhis parents’ country of origin by
reference to his parents’ claims, or by reasonheffublication of the appellant’s father’s
details, or both. Accordingly, there was no juigtidnal error in the Tribunal Member’s

decision.

ISSUES

At a general level, the question is whether thédmal had properly exercised its jurisdiction
in determining whether the appellant had a welkiied fear of persecution for a Convention
reason. More specifically, the issue is whetherTthbunal had in fact considered the totality
of the appellant’s circumstances, had in Allsopplisase irPaul v Minister for Immigration
& Multicultural Affairs (2001) 64 ALD 289 at [79], considered all the égers of the claim’.

That question might also involve whether the issamplained of by the appellant as not
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having been addressed was sufficiently clearlyedatsefore the Tribunal.

SUBMISSIONS

Appellant’s submissions

Counsel for the appellant argued that the Tribdhatl not completed the exercise of its
jurisdiction’. This error was said to arise frohetTribunal Member’s failure to address the
totality of the appellant’s circumstances in deteing whether his fears were well founded.
The appellant relied upon the decisiondimister for Immigration and Ethnic Affairs v Wu
Shan Liang(1996) 185 CLR 259 at 294-295 per Kirby J (coneg)j Minister for
Immigration and Ethnic Affairs v Gu@d997) 191 CLR 559 at 577-578 (majority judgment);
Sellamuthu v Minister for Immigration and Multiaudal Affairs (1999) 90 FCR 287 at 292-
293 per Wilcox and Madgwick JJ; adABE v Minister for Immigration and Multicultural
and Indigenous Affairs (No 22004) 144 FCR 1 per Black CJ, French and Selway [EB].

It was submitted that, although a separate findwag made to the effect that the appellant
would not face a risk of persecution based sol@lgnuhis and his parents’ status as failed
asylum seekers, the Tribunal had not addresseddhe that the combination of his parents’
experiences and the effect of the internet pubtipabf information concerning those
experiences would expose the appellant (and hislyfjamo persecution for a Convention

reason should he travel to his parents’ countryrigfin.

The appellant submitted that the learned Federglidtate erred in finding no jurisdictional
error in the Tribunal's decision. In referencénte Honour’s reasons for dismissing the claim

of jurisdictional error, the appellant submittedtth

‘[slimply because the fact of the publication on therimet was raised at the
[Tribunal] hearing and recorded in the reasons of {fielbunal] does not
mean that thgTribunal] considered the effect of that publication when it
adopted the earliefTribunal’s] reasoning. If that information was in fact
considered in this context by th&ribunal] then [at] least some findings
would be expected in respect of the likelihood that information on the
internet had come to the attention of the ... comiyunithe capital city]or

the wider ... communifyn the country of origin]

In this regard, the appellant argued that the giracof the Tribunal's reasons indicated that it

had not in fact considered the likely effect of thernet publication on the substance of the
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parents’ claims. The Tribunal made separate fomlion thesur placeclaim and yet adopted
the conclusion of the earlier Tribunal ‘for the sameasons’ in relation to the parents’ claims.
It was submitted that the Tribunal’'s treatmenthef tssue was insufficient. That the decision
of the Federal Court Judge was in the public domaig a fact to be regarded as having been
before the Tribunal. Nevertheless, the only bapen which the Tribunal addressed Huz
placeclaim, in response to the issue of the internétipation being raised by the appellant’s
father, was that independent information was abbgldhat unsuccessful refugee applicants
who return to the parents’ country of origin weret rsubjected to adverse attention or
persecutionfor that reason alone The appellant submitted that this exchange ditd n
constitute a proper consideration of the effecthef internet publication on the substance of

the parents’ claims.

Further, the appellant argued that the contentsamutture of the written statements provided
by the parents to the Tribunal demonstrated thamntatter had been sufficiently articulated
before the Tribunal in the parents’ case. Whethematter had bedully articulated is not
determinative: rather, because the matter wascsertly significant the Tribunal in the
present case was required to make a finding oavinly regard to the material before it. The
decision inNABE mandated such a response, and contrary to thaor#yt the Tribunal
Member had failed to make findings as to the cantérthe Federal Court Judge’s decision,
what relevant material had appeared on the inteho#t long it had been on the internet, and
who might have accessed it. As a matter of logne] as a matter of necessary fact finding,
the implications of the publication on the interietd a very significant role to play in
determining whether the rumour about the parentsdcbave gone further than their home
neighbourhood, a suburb of the capital city, aretdfore whether relocation by the parents
was a viable option. In light of the failure to do, the Tribunal had not considered the
totality of the appellant’s circumstances as it weguired to do by the decisions@uo (per
the joint judgment of the High Court at 577-578da&Ju Shan Liandat 294 per Kirby J,

concurring).

The appellant also pointed to an issue of an addhitictual error that his parents had made
in their claims to the Tribunal. In their writtestatement to the Tribunal, the appellant’s
parents said:

‘When we seeked judicial review at one stage, at Federal Court of
Australia, the decision was published on the intémmith our real names and
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work placesand the name of the [dissident group] supporter who worked at
[the company]’ (Emphasis added.)

While that name did not actually appear in the Fald€ourt Judge’s decision, it remained
significant that the parents had claimed the coyntraThe significance arose from the
Tribunal’'s conclusion in the parents’ case thatrhture of their contact with the dissident
group supporter — who was in fact named by theuhdb — had not been brought to the
attention of the authorities in the country of amig In the light of the parents’ (mistaken)
claim that that dissident group supporter’s nandpeared in the Federal Court judgment,
it was submitted that the Tribunal Member was rexuto determine whether that person had
in fact been so named, and if so, whether theezafliibunal’'s reasoning (in the parents’
case) in relation to that person remained valie Tribunal Member’s failure to identify the
mistaken claim, despite the extensive considerdtiat was given to the dissident group
supporter’s role in the earlier Tribunal decisiargs said to show the lack of consideration

that the Tribunal Member gave to the substanchefppellant’s claims.

Whether the publication on the internet was likedyhave been accessed by the father’s
ethnic community in the capital city was not a mativith which the Court should be
concerned. The appellant argued that the majatdgision in SAAP v Minister for
Immigration & Multicultural & Indigenous Affairg2005) 215 ALR 162 held that, once a
jurisdictional error has been established, themeocisequirement that the error be shown to
have caused actual unfairness or otherwise be iaajger McHugh J at [82]-[84]; Kirby J at
[175]-[176] and Hayne J at [211].

Respondent’s submissions

The respondent submitted that it was misleadingotatend, without qualification, that the
appellant’s parents’ case had in fact been puldisire the internet. The only publication
capable of identifying the appellant’s parents, Heeleral Court judgment, simply recorded
the Tribunal’s reasons for not accepting one ofclaans made by the appellant’s father.

Nevertheless, the respondent rejected the arguthanhtthe Tribunal failed to address the
substance of the appellant’s claim about the patiia of his parents’ case on the internet. It
was questioning by the Tribunal Member that prompgtee appellant’s father to raise the
claim about the internet publication. Furthermadering the course of the hearing the

Tribunal Member responded to the internet publacatilaim by referring to the independent
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information available to the Tribunal, and it whasstindependent information that formed the
basis of the Tribunal Member’s rejection of therdla It was unnecessary to make a finding
on the internet publication issue, because thepiad@ent information and the Tribunal's
findings were to the effect that there would be persecution even if the published

information became known in the country of origin.

The respondent further submitted that the intematter was not sufficiently raised, and
similarly, rejected the assertion that the Tribudia not consider the effect of the internet
publication on the parents’ claims. Relying BIABE the respondent claimed that a
considerable amount of constructive or creativeghtswould be required on the part of the
Tribunal to isolate these matters. The basisH assertion arose from the absence of any
indicia in the materials that this claim was puttb@ Tribunal, or that there was ever a
suggestion that the effect on the parents’ claeggired separate or specific attention by the
Tribunal. Instead, the claim put on the appel@ritehalf had simply been that the
publication would come to the attention of the é&éamth ethnic community who would

conclude that the appellant’s father and the appeWere both traitors.

In this regard, the respondent submitted thatfathe material that was before the Tribunal in
the parents’ case should not be treated as halsngoaen before the Tribunal in the present
case. However, it was argued that even if allhef material had been before the present
Tribunal, there was still no suggestion from thattenial that the publication on the internet
would result in exacerbation of the problems theep&s had faced as a result of, among other

things, the mixed marriage.

The respondent also argued that the internet mthdic has nothing to do with the parents’
claims of community persecution. Indeed, the claims of community ¢arson were

precisely made and deliberately distinguished frdaims of fearedofficial persecution

which were in part based on the internet publicatin this context, it was submitted that the
parents’ mixed marriage was obvious to their neighb without the aid of the internet. As
such, there was no basis for the Tribunal to unidedsthat the internet was a factor in the
claim of feared community persecution. In otherdgp the specific reference to the internet
claim was made in the context of fear of persecubyg the authorities and the appellant’s
father had failed to link the internet publicatmmcommunity attitudes. The Tribunal dealt

with the claim in that way.
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CONSIDERATION

At first sight, given the seemingly innocuous natof what the Judge wrote and which was
published on the internet, there is much to be &aidhe view taken by the learned Federal
Magistrate. However, in my opinion, the appellarfather sufficiently clearly asserted a

claim that:

* the appellant would suffer harm at the hands of besiof the community in his

parents’ country of origin (through harm that tlaegnts would suffer); and

* by reason of his father acquiring a reputation &sitor from what had appeared

on the internet.

This was materially different from a mere possipilthat the fact of their unsuccessful

application for refugee status here would alonesedhe parents difficulties.

It was that latter possibility alone that the Tmlal Member negatived. He negatived it by
reference to ‘independent’ materials (actually frime Australian government itself). The

information cited was, so far as relevant, as fedlo

‘QUESTIONS: [25/06/03]

Q.5 Does the ... Governmdint the country of originfadequately protect
... [those who share ethnicity with the dissident gijGu

ANSWERS: [09/07/03]

The response to this request for information onctlmeent treatment dithose
who share ethnicity with the dissident group]the country of originjshould
be read in conjunction with CX... which addressesaome detail the current
treatment offvarious ethnic and religious groups)] [the country of origin]

In preparing this response we sought informatioanfr ... police[in the
country of originjland a reliable senior ... journaligivho shares ethnicity
with the dissident group] [Those who share ethnicity with the dissident
group]who return tothe country of originjare not usually persecuted by the
... Government or its agents. There are no restm&iprohibiting[those who
share ethnicity with the dissident groufstbm resettling in the ... of the
Country. Manyfof such ethnicity](and Muslims) living in the ... are subject
to extortion and forcible recruitment by tfaissident group]

A.1  Since the signing {d] ceasefire agreement ..., the incidence of human
rights abuses againgthose who share ethnicity with the dissident giicop
the ... Government has decreased dramatically (r€éfer..). ...[R]eturnees
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[who share ethnicity with the dissident groapg unlikely to be persecuted by
the Government. We have no information indicatlhtyeatment of failed
asylum seekers by government authorities on thegurn to[the country of
origin] (refer CX...).

This entirely deals with unsuccessful claims fofugee status by returnees who share
ethnicity with the dissident group general. There was no consideration of {harticular
claims made by the appellant’s father on his behdlfis to be assumed (and hoped) that
there were very few other cases of publicatiorhefdetails of applicants who share ethnicity
with the dissident group that identified them antkéd them with allegedly well-known
incidents, such as the theft of a computer fromagontransport facility.

Even exercising due charity towards the TribunahiYer’s stated reasons, it is not, it seems
to me, reasonable to read them as including a deration of the actual and specific claims
made as part of the consideration of the less Bpéand of claim that the Tribunal did deal

with. Rather, the impression is that the Tribumésed the potential force of what the father

was saying, and the separate and distinct way keputting thesur placeclaim.

Nor was that specific claim so manifestly hopelessidiculous that no reasonable criticism
could be made of the Tribunal Member for not digimi§ it with a few specific words. In
saying that | express no further view on what miiynately be adjudged to be the merits of

the claim.

It appears to me that the Tribunal indeed did matl dvith the matter.

As such it appears that what may fairly be regardedan integer of the claim was not
considered. That, it is well established, amouotsa constructive failure to exercise
jurisdiction. Whatever its strengths or weaknesies appellant was entitled to have his
claim fully considered. | adhere to what | said@bNABE and othercases inSZAIXv
Minister for Immigration and Multicultural and Ingenous Affair2006) 150 FCR 448 at
[50]-[52]. The considerations discussed theregareerally relevant here.

Accordingly, the decision of the Tribunal will beiaghed and the matter remitted for further

consideration according to law.

| add that, given what has been made of the puldicaf the earlier judgment of this Court,
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| have taken reasonable steps to speak in gemesalit

| certify that the preceding fifty-three
(53) numbered paragraphs are a true
copy of the Reasons for Judgment
herein of the Honourable Justice

Madgwick.
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