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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to be a citizen of Smka, arrived in Australia [in] July 2005 and
applied to the Department of Immigration and Citgtl@ip for a Protection (Class XA) visa
[in] May 2009. The delegate decided to refuse tmgthe visa [in] December 2009 and
notified the applicant of the decision and his egwrights by letter [on the same date].

The delegate refused the visa application on teestbathe applicant is not a person to
whom Australia has protection obligations underRiedugees Convention.

The applicant applied to the Tribunal [in] DecemB@09 for review of the delegate’s
decision.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafRg to the Status of Refugees as
amended by the 1967 Protocol Relating to the StaEt&efugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it
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The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdéteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s céyp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemfiainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
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stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal also
has had regard to the material referred to in tlegéhte's decision, and other material
available to it from a range of sources.

According to the protection visa application, tipplecant is a Tamil Christian male who was
born on [date of birth deleted: s.431(2)] in ColamBri Lanka. He lived in [Suburb A],
Colombo [in] June 2003 to May 2009, however fromel@003 to April 2005 he was
residing in [City 1] in [Country A]. He receiveditteen years education and is fluent in
English and Sinhala and can speak and read Tahelapplicant described his occupation
before coming to Australia as [Profession 1/Protes2]. He worked as a lecturer at
[Education Provider A] in Colombo [in] March 2002 May 2003 and from June 2003 to
August 2004 he worked [in Profession 1] in [City ih] [Country A]. The applicant departed
Sri Lanka legally [in] June 2003. He began a déofaelationship in Australia [in] February
2006 and his de facto partner was initially incldidie his protection visa application as a
member of his family unit. At the time of makingetprotection visa application, the
applicant’s mother and father were residing inLanka.

In a statement attached to the protection visaiegtn, the applicant claimed that he had a
well founded fear of returning to Sri Lanka on thesis of his ethnic and racial background
and because of the political conflict and stregsdéisat country.

The applicant claimed that he was the older of $aas born to his Sri Lankan parents who
reside in Colombo and who are Tamil in ethnic arigie claimed that his family was certain
that his brother was kidnapped, captured or otlsendealt with by Liberation Tigers of

Tamil Eelam (LTTE) agitators and activists in ColwmmHis family resided in [Suburb A], a
Colombo suburb which is a largely Tamil area. Tpgligant discussed his family’s
experience of being a Tamil family living in ColomtHe detailed the decision to leave Sri
Lanka and to work in [City 1] and discussed his trieeback to Sri Lanka in July 2004 to
celebrate a 25wedding anniversary. The applicant claimed thahiattime he learnt that his
father had been subjected to threats and demaisifatHer was seen to be a successful
business man who could and should support the LWitliEmoney and also contribute his
oldest son to the movement. His father receiveatiyfeegular and routine demands usually by
anonymous phone calls. The applicant claimed tisdfather reported these demands to
various police stations without any success andwmtered what appeared to be
indifference, or racism in those formal organisasiovhen his reports were made to the
official Sinhalese authorities. This was one reasbg he could not expect any protection or
any security from such official organisations désphe propaganda. The applicant discussed
the decision for him to come to Australia to study.

The applicant claimed [in] June 2006 his youngether went missing when he went to a
nearby supermarket and has never been seen sifm@n&l searches were conducted for a
few days after he went missing but his family krtbat their worst fears had eventuated. His
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father told him he had spent whatever money hedctmulry and find ways to locate and
rescue his brother including a review of his broghmobile phone which he had left when

he went out that day but no useful informationeads ever turned up. The applicant claimed
that the police suggested they had no informati@had that time there were many young
men being abducted and going missing so they amtldonduct reliable or useful
investigations. He claimed that after his brothentunissing his father still received calls as
to his whereabouts. People would call his father@@mand from him information as to
where his eldest son lived. The applicant clainted kis family, including close relatives,

still conduct a prayer meeting each week at themnd for the safe return of his brother
although the hope of finding him is extremely slim.

Also attached to the protection visa applicatiors @atatement made by the applicant’s
father in which he reiterated many of the detaitduded in the applicant’s statement; a letter
from Reverend [name deleted: s.431(2)] from [EdocaProvider B] dated [in] April 2009
stating that the applicant’s brother stopped attendchool after [a date in] June 2006 and
that he had been advised by the applicant’s patkeatdis brother had been abducted [in]
June 2006 while shopping for groceries in the [SblA] area; a letter from Pastor [name
deleted: s.431(2)] dated [in] March 2009, declatimat he was a witness of the applicant’s
family’s loss of the applicant’s brother [in] Jua@06 and that since his brother’s abduction,
whom they suspect the LTTE of being responsibletfernas gathered with the applicant’s
family every Thursday at their home; and two phaapys of the applicant with his brother
and parents The applicant also provided a numbdoaiments relevant to his de facto
relationship.

[In] February 2010, the Tribunal received a submis$rom the applicant’s adviser which
included the following detailed statement madehzyadpplicant:

In providing details, | would like to request thiotinal to give serious consideration
to my claims and assess them according as thernatodthis application will
significantly change my life and my future forewvenether it be for the best or the
worst.

The decision-maker did not give appropriate comsaiaen to the main fact that my
fear is because of my race and not because of mishipeo a particular social
group. My claims are relevant as | fear abductiodVar harassment or being
persecuted simply because | belonged to the Tacd Fwould not be running away
from my home country leaving my parents and feannygife for any other reason
but for the only fact that | am a Tamil. As throutle conflict in the country for
decades the common factor of my fear is that dimace of Tamil descent and as a
Tamil as my race has been subject to over the ykeaosv fear persecution for this
reason.

My brother was abducted also because of being al aoth and | don't want to end
up in the same way. | would also like to elabothsg in consideration with my
brother's abduction, our family is unsure as totappened to him. My parents are
also receiving constant threats to reveal my wheres. Young Tamil men are still
being reported missing despite the end of the wdrdefeat of the LTTE. These are
being carried out by the Sri Lankan military wittetauthority of the government as
there is no action taken no explanation giventerdetention of Tamil men gone
missing nor given answers as to whether they &t for questioning or whether
they are alive. The government says that thesbeang looked into, but the state of
emergency is still being extended in order to fiaté this nature of abductions and to



keep detainees/suspects without explanation andtanaing power to arrest,
guestion and detain anyone under these laws.

After my brother disappeared, during the time tle@areng of LTTE members both in
LTTE strongholds and in Colombo, my parents hawnhasited by the police about
myself and my brother despite our constant appedtse police that my brother may
have been abducted by the LTTE, they came to tmkeahd myself in for
guestioning with connection to involvement with tHETE. This was very

frightening for my parents as they were given thpriession that we are involved
with the LTTE. Later there were constant unknowneds about my whereabouts
which kept coming to my parents from about endyasir, my parents have been
pleading with me not to return back to Sri Lankarato the fear of having to face
the agony and trauma of losing me too. | have e¢aled these threats and suspects
of my involvement with the LTTE as | am scared eing targeted by the LTTE
members and supporters in Australia and this isg¢hson | have not revealed this to
the Case officer who interviewed me at the Depantaidnterview. Later my current
migration agent asked me to reveal everything wittniding as my life depends on
this application and that the members are protdayetie privacy act and that all
information will be kept confidential. | have naid this to anyone because | feared
that | will be captured by the Sri Lankan authesthere from Australia and taken to
Sri Lanka as they did arrest an LTTE leader (KtP)railand Although the Sri
Lankan government says that K.P was arrested héttassistance of the Thai police,
the Thai authorities deny this. This reveals hoav$hi Lankan authorities can arrest
people overseas and | even fear that they woulcecomd take me. | understand that
KY was a very corrupted and most wanted persomtsrpol. Although, | fear that
and dread to even digest whether my younger bretfisappearance and the constant
harassment to my family is because my younger brattd or had any involvement
with the LTTE or had any friends who was involveihwthe LTTE and gave his
name or had his name involved. This is very dishgrleven to assume whether he
had anything to do with the LTTE as to my knowledlyere was nothing | could
gather to put him in such a situation. My pareatstdive to see my life taken away.
Whilst to others who haven't experienced such &figiorg ordeal, it is just abduction
and a statistic, but for my parents it is unbearalpld for one, it is the denial of my
life and a future. The agony and heartbreak isssd to bear that my mother prefers
not to have me living with her than not knowing Wiex | am dead or alive.

My parents received constant threats since engdastasking for me and
guestioning them as to why | haven't returned ladigk finishing my studies.
(Because they always say that | have gone ovetsesisdy) Also threatening my
arrest and making suggestions that | am involvddlnE activities overseas. This is
not true and | have not been involved in any LT Ekvéties in Australia.

Our family was constantly harassed and intimidétethe Sinhalese and we were
constantly stopped at checkpoints and thoroughdyched because we were Tamils. |
understand this as authorities suspected us of liriolved with the LTTE as being

a Tamil. We were subject to constant investigaéind interrogation by the
government authorities as it is hard to identityTd E supporter because all LTTE
persons are Tamils but all Tamils are not LTTE sutgps. It gives me shivers to
think that my brother may have been subject tanhigary interrogation and may
have lost his life ending up in a pile of burntegror thrown in a river as they do after
being questioned and interrogated by the policeo Af the suspect is not co-
operating or be outspoken, (even if he is genuinetya LTTE member and believes
that his arrest is unnecessary) whether they firythéng on him or not, he gets
harassed or dealt with the harsh way. This is ane@mnature of the conduct with the



powerful authorities in a country with governmentaolitical corruption with state
emergency regulations protecting them.

Given the recent so called "end of war" defeatmgltTTE by the Sri Lankan
government. my life would be significantly in dang this point of time with the
corruption going on with the recent elections @reldpposition leaders arrest and the
political violence that has taken place in the d¢oun

Our family has faced significant and constant haresit and have been subject to
threats from the LTTE as my father is a businessamahwhilst active the LTTE
demanded funds as they did over the years frormidnal population in Colombo

and other countries especially from those Tamitpes who had relatives in Sri
Lanka by threatening and harassing the relativiggiin Sri Lanka. On the other
hand, any involvement or suspicion with the LTTEoamted to significant
consequences being subject to investigation orrodation by the authorities and the
police.

I would also bring the kind attention of the trilalito consider recent reports of the
political violence in the country that has brousiginificant personal revenge, un-
investigated violence, disappearances and humhtsngplations that has been
ignored with no justice to the victims. A large riagn of human rights violations are
not investigated as not only because of the lacksdurces and manpower to deal
with a large number of complaints but largely diegause of the corruption by
higher authorities.

Another reason | fear to return back to Sri Larskthat even if | survive to live in Sri
Lanka given the fact that we are left alone witHoatassment by the LTTE (Since
officially defeated), and if the government autkies don't arrest me for questioning
or interrogation for suspicion to have links orahxement with the LTTE because |
am a Tamil. | am very fearful for the following szms.

It would be very impossible or extremely difficétr me to find employment because
I am a Tamil, given the fact that | would be subjecdiscrimination of being a Tamil
and suspicions as to concerns of identifying meeafig an LTTE member as | have
no continuous employment history in Sri Lanka dmeldenial of a normal life

without fear as many young Tamil men face at tiie tof cleansing of any left over
LTTE members in order that the LTTE would not tigeagain.

| will be under constant harassment by fellow Slesa anti-LTTE civilians for being
a Tamil as | would be suspicious for being a LTT&mber.

| cannot go about living a normal life as my pasambuld be under tremendous
stress as they have faced in the past not knowiregher | would come back home
every time | leave the house as they have bad iexperin the past.

Also another reason | would like to mention is thiadve been living together with
my partner [name] for a period of 4 years and weeldarted life together in
Australia as she has finished her studies and ksngapplication to stay in Australia
permanently to join her only [sibling] who is an gttalian citizen having lived here
for a significant time. | would have to leave hadayo back to Sri Lanka and my
relationship cannot continue. We plan to have aljaamd settle down in Australia
My partner and | would be very devastated to haseparation as she cannot go to
Sri Lanka and live with me in fear. This is anotpesblem that | would be facing as |
care for my partner very much and upon refusal yhpplication by the tribunal our
lives would be devastated.
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| request consideration to the above all factsthadattached documents before a
decision is made on my application as the outcoinlei® application determines my
life and my future.

Also provided with the submission was country infation in support of the applicant’s
claims, including Human Rights Watch, 20&&curring NightmargAugust, Section V and
VII; Human Rights Watch World Repo®yi Lanka UK Home Office, 2009, Country of
Origin Information Bulletin Sri Lanka 13 October, p7; Human Rights Watch, 2088,
Lanka: Tigers under the bed8 June; Amnesty International, 2018 Lanka: Time for a
new start — An appeal to Sri Lanka’s presidentmhdidates 18 January; and a number of
articles from BBC online and Yahoo news.

Theapplicant appeared before the Tribunal [in] ApfILD to give evidence and present
arguments.

The applicant was represented in relation to thiveby his registered migration agent.

The applicant stated that he was born on [daterthf Beleted: s.431(2)] in Colombo. He
lived at [Address 1], in Colombo 13 for a periodookr ten years. He did not live anywhere
else in Sri Lanka; he always lived in [Suburb Ag Heceived approximately twelve years
education, completing both his GCE O levels anéVels. He finished studying in 1999. He
is fluent in English, Sinhala and Tamil. He worlasla trainee lecturer at [Education
Provider A] in [City 2] from 2001 for one and a hgéars and he continued as a lecturer for
another one year. After working as a lecturer applicant claimed that he did [Profession 1]
at home and was also studying [Profession 2]. Feokyhe gave private classes in various
places in [Suburb A]. The applicant confirmed thatworked in [region deleted: s.431(2)], in
[City 1], doing [Profession 1]. He went in 2003 lmauld not remember when. He worked
there for a period of one and a half years, fimghwork in February 2005. The applicant
stated that he lived in [City 1] until February 308nd then went back to Sri Lanka to
complete the IELTs test to come to Australia Theliapnt stated that he returned to Sri
Lanka only once whilst working in [City 1], in Ju2€04, to attend his parents’™&edding
anniversary. He stayed in Sri Lanka for only thdegs on that occasion. When he returned to
Sri Lanka in February 2005 he was there until igaded the country for Australia in June
2005. The applicant confirmed that he departed &nka legally. The applicant stated that
his parents were living in Sri Lanka. They livedAtldress 2]. He stated that his brother was
abducted in June 2006. His grandmother lives im{@ A]. His father has two younger
brothers living in Sri Lanka also in [Suburb A]. Has two cousins living in Sri Lanka and
two studying in [Country B]. His mother has ondesisvho sometimes lives with his parents
and sometimes with her daughter. The applicanédtidat he calls his parents once a week.
The applicant confirmed he was in a de facto retethip in Australia and had been in this
relationship for nearly four years now.

The Tribunal asked the applicant when his fathst fitarted receiving threats. The applicant
stated it was in 2005, towards October or Novenibeis was the first time. When asked if
his father had ever received any threats befosg tihe applicant stated that his father had
received a few phone calls but they were not verypas. They would just ask his father
about his two sons but no direct threats were mHade . Tribunal asked the applicant when

his father received these not so serious phong. ¢4dl stated in August or September 2005; a
few months before he received the serious threatTribunal asked the applicant if his

father received any threats in 1999. He statedrram his knowledge the first time his father
received threatening phone calls was in 2005. &ttseir did not tell him anything until the
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first serious phone call. His father did not reaéif him what happened because he was in
Australia and concentrating on his studies sodtiselr did not want to concern him or put
any pressure on him.

The Tribunal asked the applicant if he recalledfaiker receiving any threats before he went
to [City 1] The applicant stated that he did. Therere some people calling and asking his
father for money but he did not respond to anyhose demands His father just thought that
someone was trying to scare him off so he did s the threats very seriously. When asked
if his father knew who was calling, the applicatatted that his father never got a name from
the person who called. First, they asked his fditremoney because his father had a
business and then they were enquiring about himhanbrother specifically because he was
in Australia. The applicant stated that he couldramember when his father was asked to
pay this money.

The Tribunal asked the applicant what happenedciolégr 2005 when his father received
the serious threat. The applicant stated by tha tis father had received a few phone calls
asking about him and his brother; they would askmneltihey were and what they were doing
and threaten that his father would never see Ims again unless he paid money. His father
did not take much notice of these phone calls bexaithough they were Tamil they were
not LTTE supporters so his father believed theyewwt in danger His father reported these
threats to the police. The police just made a tteglaout it but did not follow it up. The police
did come to their home a couple of times but theais nothing they could do. The Tribunal
asked the applicant how often his father receithedé calls. He stated every other day and
sometimes every day. This went on from October 2086oming worse in December 2005,
and until early May 2006 his father received theslés. The applicant stated that the calls
were not received on a consistent basis. They waaelive a call one day and then not
receive another one until three days later or ekwElee applicant stated that his father had
mentioned to him once that he was asked to pay0B80dupees in October 2005. His father
did not know who these calls were from.

The Tribunal asked the applicant what happened higather did not pay the money in
October 2005. The applicant stated that after thlabever was calling his father started
making threats in relation to him and his brotAdrey would ask about the whereabouts of
him and his brother. The Tribunal noted that histher was living with his parents at this
time so why would the caller be asking about hiemhbouts. The applicant stated that the
person wanted to speak to his brother sometimesiarfdther would say his brother was not
at home but at class or tuition and they would warkinow where the class was. The
applicant confirmed that these calls continuedl aftbut May 2006. The caller would ask
about him and his brother and would threaten tlsatather would lose his sons They would
ask his father where his elder son was and whatasedoing. When his father would ask
who was calling and why they wanted this informatithe caller would just hang up and not
say anything.

The Tribunal asked the applicant if anything elapgened between October 2005, when his
father was asked for the money, and May 2006, dpmart the calls. The applicant stated as
far as he could remember a stone was thrown thrthegfront window of his parents home.
He could not recall when it happened but it wasveenh October 2005 and December 2005.
His parents were home at the time as it occurremhglthe night. His parents rang the
[Suburb A] police and the police came to their haand made a report. The police said they
would follow it up but nothing was done about ihelTribunal asked the applicant if his
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father went back to the police to find out if tHegd investigated the matter. He stated always
but the police in Sri Lanka always told his fatliezy had bigger matters to deal with.

The Tribunal asked the applicant what happenedag B006. The applicant stated that at the
start of May threats were made not to send hidbraiut of the house and to give him up.
His father did not know who was calling, from wherefor what reason they wanted his
brother to be given up. When asked if anything bggpened in May, the applicant stated
that was as far as he could recall.

The Tribunal asked the applicant if his father nee@ any further requests for money after
receiving the demand for 150,000 rupees in Oct@bB6b. The applicant stated that he could
recall his father told him once that there was & stipped under the door saying that we
called you for money and this was another demaadhé pay the money Whenever his
father tried to find out who they were so he cdeltl the police to them, they never gave
him the information. The Tribunal asked the appitoahen the letter was left under the door.
He stated that he could not remember exactly laitauld have been in December 2005 The
letter asked for between 250,000 and 500,000 rupételse was not sure. His father took this
letter to the police. He did not pay the money.

The Tribunal asked the applicant what happened hitfather received the threats in May
2006 that his brother should not go out of the kolisie applicant stated that he remembered
his parents stated that his brother would not bétseschool or even to the shops because of
the threat that his brother may be abducted. Atithe a lot of Tamil youth were going
missing so for that reason his brother was keptonglall the time. Although his father had
not shown his brother threats in the past, in Ma@&2his brother was told that he could not
go out because of these serious matters. The apptionfirmed that his brother was aware

of what was going on from May 2006.

The Tribunal asked the applicant about the circanmts#s surrounding his brother’s
disappearance. The applicant stated that theydatithot know up to today who or for what
reason his brother was abducted [in] June 2006bkdither was not supposed to go out but
[in] June 2006 he slipped out of the house to gii¢oshops. His family believed that there
was someone watching and waiting. The Tribunatadhat in his father’s statement he
claimed that he did not allow his brother to gowhgre unless accompanied by him and
assumedly his mother. Given that he had claimednhday 2006 his brother was told about
the threats made, why would his brother have wal&etlie shops by himself. The applicant
stated that his brother was under a lot of pressadesometimes when he spoke to him his
brother would say that he was like a prisoner atéand he always advised his brother that
they did not know who was threatening him and foatweason they wanted him.
Unfortunately [in] June 2006 his brother decidechbyself to walk to the shops and after
that he did not return home.

The Tribunal asked the applicant what his parelt®dce his brother did not return from the
shops. The applicant stated that they waited thail night and went straight to the police
station to report him missing. The police filedeport and came to his parents home. The
police told his father there were a lot of youtlssng missing at the moment so they would
have to investigate. The Tribunal asked the appiiadout the efforts made by his parents or
anyone else to find his brother. The applicanest#hat they went to the surrounding areas of
[Suburb A] with a photo of his brother and askedpe if they had seen his brother. They
had gone to the shops and questioned them but@&damhseen him. His parents believed
that his brother had been abducted by a certampgmaybe the LTTE, because they were
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Tamil and at that time they were abducting Tamiutato fight. Otherwise it could have
been government officials who harassed Tamils.

The Tribunal asked the applicant if anything hagokto his family after his brother went
missing. The applicant stated that his mother becaeny ill and was close to breaking
down. After his brother went missing, his fatheat dot receive any phone calls for a month
or two but after that his father received callswerigg about him and his whereabouts. This
was around August 2006. His father would receiis cace in two weeks and the caller
would ask to speak to him. His father would teirthhe was not home and when asked
where he was, his father would tell them he didkmatw. His father did not know who these
calls were from. The calls had been continuingefaery month until now. The applicant
explained that he was supposed to return to Srkkd.amce he finished his studies so there
was someone who knew he was due to go back andviwglg call and ask where he is and
what he is doing. The last time his father recei@eall about his whereabouts was a couple
of weeks ago.

The Tribunal asked the applicant if he or his fgrhid had any issues with the authorities or
the police. The applicant stated no. When ask#teipolice had come to his home in the past
looking for either him or his brother, the applitatated no. The Tribunal noted that in his
most recent statement, he claimed that followirsgnother’s disappearance the police had
been looking for him and his brother in order t@spion them about their involvement with
the LTTE. The applicant stated that the police wWiadme home and try to help find his
brother but they can not locate or give an answéo avhat had happened to him. Whenever
his parents get these threatening call they arnecsagal to report them to the police. They go
and report and the police just write the detailsrimihing is done about it. The Tribunal put
to the applicant that in his recent statement ¢oTthibunal he suggests that the police are
interested in him and his brother because thegbelihey are LTTE. The applicant stated
that this is correct. The Tribunal asked the ajliavhen this happened given that he had
not previously claimed any past interest in either or his family from the authorities
because of the LTTE. The applicant stated that brecbrother disappeared and his parents
persisted going to the police station to reportdhiés about him and his brother’'s
disappearance, the police thought that becauseatieefjamil they have some link to the
LTTE and because his father is a businessman hswpg®rting the LTTE with money. The
Tribunal put to the applicant that this did not maky sense; if his father was associated
with the LTTE why would he continually present hetigo the police about the threats he
received for years and the abduction of his soe. apiplicant stated that the police in Sri
Lanka handled things very differently. The Tribuaaked the applicant what the police had
done since his brother’s disappearance. He stag¢dhtey would come to his parents’ home
and ask questions about what time his father reddive call, what the person said and what
it was regarding and make a useless report. Theeplohd questioned his father once or
twice about the phone calls for money and why bisnger son had disappeared. This
happened two or three months after his brotherakdsicted. They suggested that maybe he
had some links but his father denied this.

The Tribunal asked the applicant why he failed sntion in his statement attached to his
protection visa application or in the interview lwthe delegate that the police had been
guestioning his father about association with tl@E or had been looking for him and his
brother to question them about their involvemerihwhe LTTE. The applicant stated that he
was scared about the entire scenario after whatemegal to his brother. The Tribunal noted
that in the interview with the delegate he had Bpatly stated that his family had no
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attention from the security forces and asked hing indawould say this when he was now
claiming that the police had actually been lookimighim and his brother and had questioned
his father. The applicant stated that he was veayesl. The applicant confirmed that he had
assistance with making his protection visa appbcatHe stated that his former adviser did
not explain properly to him the process or the ingoece of providing all his claims. The
Tribunal noted that his father had also failed &ntion in his statement the visits from the
police which he had mentioned in his statementi¢oltribunal. The Tribunal put to the
applicant the fact that his father had failed tontien this raises doubts about the veracity of
these claims. The applicant stated that his fatlaera very reserved person and since the loss
of his brother, his parents were scared to speakite Tribunal put to the applicant that
given the loss of his brother and the continuingrghcalls and enquiries about his
whereabouts it can be assumed that his father woutd provide all relevant information to
make the strongest case possible for him to saystralia.

The Tribunal put to the applicant the fact he dethin raising this claim regarding attention
from the authorities until after receiving the dgan refusing his protection visa application
raises serious questions about the genuinenebsaiaim. The applicant stated that he did
not say anything because he was still scaredfthatgoes back the same thing that happened
to his brother will happen to him. They did not i it was the LTTE. He stated that
Tamils are stopped at checkpoints without any goesthen the war was going on. Tamils
would be put to the side and other people wouldllmsved to go. The LTTE are Tamil but
not all Tamils, like his family, are LTTE but thisme of mind was always with the Sri
Lankan police. If a person is Tamil they are alwhsanded as LTTE or an LTTE supporter.
The Tribunal noted that the information provideohirhis father and the letters of support
provided from the school and a pastor all iderttiy LTTE as being responsible. The
applicant stated at that time there was a lot efsihat the LTTE was abducting people and
that they wanted Tamils to join their movement.

The Tribunal noted that in his recent statemennkationed the constant harassment and
intimidation he was subjected to by the Sinhaleskauthorities because he was Tamil and
asked the applicant what sort of intimidation aadalssment he was subjected to. The
applicant stated as he explained before if a pas®amil they are assumed to be LTTE. The
Tribunal asked the applicant how he was harassg@ahéimidated because he is Tamil. He
stated at any checkpoint “they” went through “theyduld be asked if “they” had any

siblings and if “they” said yes “they” would be askwhere they were, and if “they” did not
know the police would think “they” were supportitige LTTE. The applicant stated that he
was never investigated by the authorities. Whewd® asked if he had ever been
interrogated by the authorities, the applicantestatt checkpoints or when travelling on buses
people would be stopped and asked for their ideatibn. As the war was happening and
they were angry with the Tamils the authoritiesstal all Tamils as LTTE. The Tribunal
asked the applicant about the harassment and @#tran he was subjected to by Sinhalese
people. The applicant stated that at the timeemiws there would be reports of how many
people were killed by LTTE bomb blasts and it wke &ll Tamils were responsible even
though they did not have any involvement with tAE'E

The Tribunal asked the applicant why, if his brotiwent missing in June 2006 and he claims
his father continued to receive threats from thpesgple and inquiries about his whereabouts,
he waited until May 2009, two and a half yearsrdfteceased studying, to apply for
protection. The applicant stated that his familyést hope was that some day, in a couple of
months or years, that his brother will turn up @mg news of him will be received. He
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thought if he returned to Sri Lanka the same thibhappen to him and his mother begged
him not to come back because they did not wartdge another son.

The Tribunal asked the applicant his brother’s nahhe applicant provided the Tribunal
with his brother’s full name and confirmed thatdie not know anyone else with his
brother's name. The Tribunal put to the applichat it had found a person by the same name
as his brother on Facebook and that he (the app)iaas listed as friend on this person’s
Facebook page and similarly this person with trecerame as his brother was listed on his
(the applicant’s) Facebook page as a friend. Thteuihal also noted that the Facebook
photograph looked similar to the photograph oftitisther taken at his parent’s'25
anniversary, which he submitted to the DepartmBEme Tribunal presented the applicant
with the photographs, in addition to a photograpthe applicant and his de facto partner
taken from this person’s Facebook page. The Tribaisa gave to the applicant documents
from Facebook which showed that this person wighekact name as his allegedly missing
brother was chatting on his Facebook page [in] M&@10. The Tribunal put to the
applicant in light of this information the Tribunahd serious doubts about his claims that his
brother has been kidnapped. Rather, it lookedHikérother is living and working in [region
deleted: s.431(2)] and recently attended a barbegj&ty 3]. The applicant stated that he
had not gone into Facebook, however confirmedtti@picture from this person’s Facebook
page was of him and his de facto partner. The fiabput to the applicant that it was clear
that he was a friend of this person and this pev&ma friend of his and given that he had
told the Tribunal that he did not know anyone &l the same name as his brother, the
Tribunal had serious doubts that this person wasisdrother. The applicant stated that he
would have added his brother as a friend but hadhad contact with him since he went
missing. The Tribunal put to the applicant thatdkamok was not available to everyone
before June 2006 when his brother went missingapipéicant agreed. The Tribunal noted
the fact was that they were on each other’s pageshas person has the same name as his
brother. The Tribunal noted that this informatideacly raised serious concerns regarding his
overall credibility and doubts about the veracityte claims that he has made. The applicant
stated that he just knows that his brother wensimgs The Tribunal put to the applicant this
information suggested that his brother was notimgsas claimed. The applicant reiterated
that his brother went missing in 2006 and aftet ligahas not had any contact with him The
Tribunal explained to the applicant that it woudshd this information to him following the
hearing to respond to, as well as a number of isistencies in his evidence in the hearing
and evidence provided by him earlier in the procEes example, in relation to the claim that
a stone was thrown through the window of his padmdame, the Tribunal noted that
according to his father’s statement this incidestuored in October 2003 and no-one was
home at the time because they were attending &pnageting, whereas he had claimed in
the hearing that this incident took place some ti@sveen October 2005 and December
2005 and his parents were home at the time. Thruital noted that his father had claimed in
his statement that there were a number of otheathimade over the years and that he had
been receiving phone calls since 1999. In addhisrfather claimed he was asked to pay
200,000 rupees in 1999 and that the family movdédaress 2] in 2000, however he had
not claimed to have lived at this address at tlggniméeng of the hearing. The applicant stated
that his family lived in [Address 1] and then mowedAddress 2] but he could not recall
when. He confirmed that he also lived at [AddregssThe Tribunal reiterated that there were
a number of inconsistencies in his evidence irhdgexing and earlier evidence provided by
him and his father in his statement and that it waite to him and ask for his comment if the
Tribunal was to rely on this information
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he returned to Sri Lanka. The applicant statedtti@job situation in Sri Lanka was not very
good. When asked if there was a particular reasonhe believed he would be unable to
find employment, the applicant stated “once a pesays they are Tamil... the opportunities
were given to the Sinhalese and Burghers”. Theuhabnoted that he had worked in Sri
Lanka in the past and his father is a successf&ihbasman which suggests neither he or his
family have been denied employment because of Traemil ethnicity. The applicant stated
that he got the job at [Education Provider A] tlgbwa friend of his father, who was the
Director of [Education Provider A] The Tribunal potthe applicant it had some difficulty
accepting that he would be denied employment in&nka because of his ethnicity. As he
himself had stated, [Suburb A] is a predominantynll area and there is a large population
of Tamils living in Colombo and there is no infortioa available to suggest that Tamils are
denied employment because of their ethnicity. Tg@ieant did not respond.

The Tribunal put to the applicant in terms of th@@rmas made in his statement attached to his
protection visa application and in the interviewwhwthe Department, which was a fear of
being abducted by the LTTE or remnants of the LTd&ording to the latest country
assessment of 11 January 2010 by Internationalks@i®up, there has been no evidence of
recent LTTE militant activity since they were ddagzhby the government forces in 2009.
The same report also provides that disappearamckabaluctions — whether for ransom or to
target those suspected of working with the LTTEe-rauch less frequent that in 2006-2008
though there have been reports of such casesthieaears end primarily from the Northern
and Eastern provinces. The Tribunal noted thatrgikie situation has changed in Sri Lanka,
that is the war is ended and there has been no Iaiilitant activity since the end of the war,
his fear of being abducted by the LTTE now, if Beurned to Sri Lanka, does not appear
likely. The applicant stated that the LTTE or tlowgrnment takes people and interrogates
them. The government has underworld people wheemeout to capture Tamil people and
interrogate them for LTTE information.

The Tribunal put to the applicant the independentses suggest that the most likely people
to come to the adverse attention of the Sri Lardhorities are young Tamil males
originating from the north and east of the countitye Tribunal noted that he was born and
raised in Colombo, his family are well establisie@€olombo and he has not had any
problems with the authorities in the past so difcult to accept he would be of any interest
to the authorities on his return to Sri Lanka ie tiay he suggested. The applicant stated if a
person is Tamil and they have been overseas,yifrétarn there will be someone waiting.
The Tribunal noted that he had been absent frorh&8rka since 2005 but he had left the
country to work in [region deleted: s.431(2)], asny Sri Lankans do, and he subsequently
came to Australia to study, as many Sri Lankanartbas his cousins are currently doing in
[Country B]. The Tribunal put to the applicant tila country information does not suggest
that working or studying overseas and returnin§rid_anka would result in him being of
adverse interest to the authorities. The applistated after his brother was gone, the next
person is him so whoever was calling home will knelaen he touches down in Sri Lanka.

The Tribunal asked the applicant if there are ahgroreasons why he fears returning to Sri
Lanka apart from what he has already discussedthéf ribunal. The applicant stated that
the only reason, the way his mother has told hénthat there is still someone who has
interest in him and his parents do not want to &sather child. He believes if he goes back,
whoever is interested in him will come into actgiraight away and he does not know what
will happen to him.



The applicant’s adviser referred to her writtenmaigsion and suggested that there was no
evidence to prove the applicant’s claims apart flosnparents calls to him. She submitted
the applicant’s claims have become more severatigdeecause of the shut down of the
LTTE. She did not think that earlier there wasradhto the applicant personally but of
recent, his mother has been receiving phone aadlstas time for the applicant to return, so
if his brother was involved in anything, the auities might be looking for the applicant now
because of the clean up of the LTTE.

[In] May 2010, the Tribunal wrote to the applicamtiting him to comment on the following
information which the Tribunal considered wouldtbe reason or part of the reason for
affirming the decision under review:

- In the hearing you claimed that your father fatstrted receiving threats in 2005 in
October or November. Prior to this, you claimedjiyiather had received a few
phone calls in August or September 2005 but these wot very serious. When
asked if your father had received threats in 19893aid no, from your knowledge
the first time your father received threatenindgscadas in 2005. In contrast, in your
father’'s statement which was attached to your ptimte visa application, your father
claimed that he first received calls in Februargd.and on [date] March 1999 he was
asked to pay 200,000 rupees and threatened thatrdoen of his family would be
abducted. He also claimed that by the end of 2@0@nd your mother were at the
brink of falling apart because of the nuisancescaitld that as a result you were
intimidated if someone even came up and spokeo yo

This information is relevant because the inconsisten the evidence you provided

in the hearing as to when your father first startsgbiving threatening calls and your
father’'s evidence in his written statement raismsotks that your father ever received
such calls in the past either enquiring about yadiyoour brother, requesting payment
of money or threatening your family and subjecg@ar comments, could lead the
Tribunal to find that you do not face a real chaotpersecution if you returned to

Sri Lanka for reason of your Tamil ethnicity or aster Convention reason.

- In the hearing you discussed with the Tribunalgbrious threat received by your
father in October 2005 and the demand that he $&y000 rupees. In the statement
made by your father which was attached to yourgatain visa application, your
father claimed that he was asked to pay 200,008esipn [date] March 1999 and
500,000 rupees on [date] May 2006. Your father mraxdmention in his statement of
any threat or demand for money made in October 2005

This information is relevant because the differeimcgour evidence as to when your
father was asked to pay money by these allegedawrkipeople and when this
alleged “serious threat” was received by your fatheses serious doubts that your
father in fact received such demands for money fuoknown callers or that any
threats were made against him or your family asneld and subject to your
comments, could lead the Tribunal to find that gounot face a real chance of
persecution if you returned to Sri Lanka for reasbyour Tamil ethnicity or any
other Convention reason.

- In the hearing with the Tribunal you claimed thagtone was thrown through the
front window of your parents home sometime betw@etober 2005 and December
2005 and your parents were home at the time. Howiaweur father's statement
attached to your protection visa application hawtal that this particular incident
occurred on [date] October 2003 and no-one was fadrtiee time because they were
attending a prayer meeting.



This information is relevant because the discrejeario your evidence as to when
the stone was thrown through the window of youepts home and your father’s
evidence in his written statement raises doubtsttigincident did in fact occur and
subject to your comments, could lead the Tribuadind that you do not face a real
chance of persecution if you returned to Sri Laftkaeason of your Tamil ethnicity
or any other Convention reason.

- In the hearing you were asked what happened yn 2086 and you claimed that
your father received threats not to send your lerotiit of the house and to give him
up, and that was all you could recall. Howevewoar father’s statement attached to
your protection visa application he claimed thafaate] May 2006 he received a call
requesting 500,000 rupees. In contrast, you tadrtiibunal that your father received
a request for between 250,000 and 500,000 rupeeteiter slipped under the door
sometime in December 2005.

This information is relevant because the inconsstén your evidence and your
father’s evidence in his written statement as tatvdtcurred in 2006 in regard to the
request for money from these unknown people raisaserns about the credibility of
your claim that your father received such threats @emands for money and subject
to your comments, could lead the Tribunal to ddbbse claims.

- In your protection visa application and in theemiew you failed to mention that
the police had questioned your father about hisaason with the LTTE or that the
police were looking for you and your brother to sfien them about your
involvement with the LTTE. In fact, in the interwawith the delegate you
specifically stated that your family had no attentfrom security forces. Your father
also did not discuss any interest the authoriteakih either him or you and your
brother in his written statement attached to yaotgetion visa application.

This information is relevant because the discrepamthe statement you submitted
to the Tribunal prior to the hearing and your earévidence provided in your
application and interview with the Department relgag the authorities interest in
you and your family because of suspected links WiéhLTTE raises serious doubts
that there have been any enquiries made by thewigk either regarding you or any
member of your family as you claimed.

- In the statement you submitted to the Tribunadro the hearing you claimed that
you were subjected to constant harassment anddaiiion by Sinhalese and the
authorities because you are Tamil. However, ydedao mention this in your
protection visa application and neither did youhéa raise this issue in his written
statement attached to your protection visa apjpdicat

This information is relevant because the delayising these claims of constant
harassment and intimidation because of your etfynicises serious doubts that you
were in fact subjected to such treatment by eifreauthorities or the Sinhalese
population.

- The Tribunal located on the internet the Facelqage of [Mr A]. The photograph
of [Mr A] which appears on the Facebook page baatsiking resemblance to the
photograph of your brother taken at your parerf8\@edding anniversary which
you submitted to the Department. Your name andogoginaph of you with your de
facto partner also appears on [Mr A]'s Facebookepagjone of his friends and
similarly, [Mr A]'s photograph appears on your Facek page on your list of
friends. Information on the Facebook page of [Mrs@iggests he is living in [Country
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C] and currently working at [company]. (RelevaatEbook pages are attached for
your information)

This information is relevant because given you coréd in the hearing that you do
not know another person with the same name ashyotiner, the Tribunal finds the
existence of this Facebook page and the fact yamnerand picture (with your de
facto partner) appears as a friend of [Mr A], angkwersa, raises serious doubts that
your brother was abducted on [date] June 2006 aadben missing since then. This
information also raises serious concerns about geerall credibility and subject to
your comments, could lead the Tribunal to doubtryzaims.

[In] May 2010, the Tribunal received the followingsponse from the applicant to the
Tribunal’'s s424A letter:

Firstly whilst | do believe that relying on infortman, statements and oral evidence in
regards to my claims are the only ways the tribumainber has to understand my
situation and consider as to whether my claimgyareiine and realistic to be
considered as a refugee, |1 would like to stateithegsponse to the latter dated [date]
May 2010, for invitation to comment and responéhformation, | would most

humbly request that the tribunal consider grantirganother opportunity to appear
before the Tribunal in person.

I make this request understanding that the Tribisnahder no obligation to do so but
I request this given the complex explanation | Wwile to provide to the tribunal in
regards to the contradicting statements and tlie issmy credibility that has come
as a matter of attention.

Nevertheless, | would like to still make some erpl#ons below as to the reasons
behind the contradicting information within my ctes.

Responding to the differences between the datesranttames of the threats my
father received and the amounts of money he waswiéed, actually | still have no
exact idea of these timeframes as my father didetlatis about these incidents in the
first and most of the information came out as isweucial and we were hit by both
sides, the LTTE demands because my family had mandyhey wanted us to
support them with their war. This is a well knovactthat fellow Tamils were
supposed to support the LTTE at the time of thdlicbor we were threatened. We
were scared of both parties as the government waiasmnty very harsh on LTTE
supporters and sympathisers but had and still hewsvn gangs and thugs so called
special task forces that are responsible for alimhgtnd disappearances.

We were so scared of this situation and | honekilyt specifically remember the
demands and threats in detail as our parents kaptiah as information away from
us. Although I got the statement from my fathdrphestly did not study the contents
therein as | had my own fears and | did not thivék it would make a big difference.

In regards to the information | gave at the heasntipe department, | would say that
at that time | was not confident to say much asi$ wot certain as to whether | still
could be detained and handed over to the Sri Laaké#morities.

No matter what the government portrait to the woflds building up the country
and safety for all Sri Lankans including Tamilsjtas evident, some Tamils risk
their lives coming here paying thousands of mooeyet on a boat to come to
Australia because of the harm they can face fraratithorities just because of their
ethnicity. No one understands the fear of haviniget@t the receiving end of the
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authorities or its task forces as we are well awara day to day basis of the military
and so called task forces tortures and inhumaaéntient to their suspects.

Further, In respond to my claim of my brothers dsgarance, | would like to say and
confess that because of the significant fear mgmiarhad of losing him to the LTTE
or the authorities at the time, he were sent awdZountry C] and he was asked not
to come back. As a matter of fact my travel to Aaig was also purely to be away
from home so that no harm can come to me from TEEL_or the authorities.

| take responsibility for the serious claims abiwytbrother being abducted and the
false information provided leading to verify th&im. Please do understand my
desperate reasons as | fear for my life returnaklio Sri Lanka.

Whilst | do understand that my credibility is quesed in this regards, Please do try
to understand the reason behind as to why | woalteh ghis lengths to stay away
from Sri Lanka. | trust that this should not bechafjainst me but in favour of the
well founded fear.

Please consider that my brother or | have nevee pack to Sri Lanka after we left
the country which would bring explanation as toék&ent of our fear of returning
back.

Finally, 1 would like to once again request for ttves hearing by the tribunal to
provide further evidence in this regards and Ittthis request be considered in the
light of my desperation.

COUNTRY INFORMATION
Tamils in Colombo

Sources indicate that those most likely Tamilsdme to the adverse attention of the Sri
Lankan forces and authorities are young Tamil mat&gnating from the north and east of
the country. However, according to UNHCR, “Tamilsowvere born in the North or the East
and are outside of the region, in particular thoke reside in or seek to enter Colombo”, are
also among those most likely to be suspected offL&ffiliations, and are, therefore, at
significant risk of suffering serious human righitslations (p. 22). UNHCR further states:
“Given the wide range of profiles of the victimsreported incidents, it is not possible to
identify particular categories of Tamils from therth who would not have a reasonable
possibility of experiencing serious harm” (p. 2NHCR notes that human rights violations
against Tamils in and from the North have affectesh and women of all ages (p. 28).

The UK Home Office fact-finding mission report iodtes that in general young male
Tamils originating from the north and east of tbemtry are most likely to come to the
adverse attention of Sri Lankan authorities. (UMdHCommissioner for Refugees 2009,
‘UNHCR eligibility guidelines for assessing theemational protection needs of asylum-
seekers from Sri Lanka’, UNHCR website, April
http://www.unhcr.org/refworld/docid/49deOb6b2.hitdK Home Office 2009Report of
Information Gathering Visit to Colombo, Sri Lankd-29 August 20QQugust, p. 6 —
Attachment 2).

The country of origin information that UNHCR hassalered indicates that Tamils from the
North of Sri Lanka continue to face a significaiskrof suffering serious human rights
violations in the region (and elsewhere in the ¢ogrbecause of their race (ethnicity) or



(imputed) political opinion (UN High CommissionerfRefugees 200®ote on the
Applicability of the 2009 Sri Lanka Guideling$NHCR Refworld website, July
http://www.unhcr.org/refworld/docid/4a6817e22.html

While the occasional arrest of LTTE suspentd the monitoring, by police, of Colombo’s
Tamil residents continues to be reporfétbusehold checking by police in Colombo
reimposed’ 2009, SriLankaTruth.com website, soli@eil Net, 10 November
http://srilankatruth.com/news/newspublish/news. plep®s_id=4815&start=0&category _id=2
3&parent_id=23&arcyear=&arcmontkthere have been no reports in 2010 of the masstarr
of Tamils in Colombo as a consequence of cordonsaadch operations of the kind that were
being reported a year agéSLA arrests 66 Tamils in Colombo, Ampaa’rai, Vawaa’

2009, SriLankaTruth.com website, source Tamil N&tApril
http://www.srilankatruth.com/news/newspublish/nghg?news_id=3386Ihe most recent
Colombo cordon and search operation to be notékeineporting of Tamil advocacy groups
occurred in December 2009 in the Maligawatte HaySioheme; and while residents
complained about the inconvenience caused by teebpn there were no reports of arrests
or of harassmen{:SLA, Police cordon, search Maligawatte housingescths’ 2009,
SriLankaTruth.com website, source Tamil Net, 24 édaloer
http://srilankatruth.com/news/newspublish/news. pigp®s_id=5211&start=0&category_id=2
3&parent_id=23&arcyear=&arcmonith

57. In August 2009 the UK Foreign and Commonwealth @f{iFCO) undertook a substantial
survey of the views of a number of commentatorthefsituation on Sri Lanka in a number
of regards; consulting with representatives from i Lankan government, UNHCR, human
rights groups, other western embassies, and a meshtiee opposition United National
Party (UNP), Mano Ganesan MP. With regard to Colommost of the sources consulted by
the UK FCO reported an improvement in the secwittyation of Tamils while also noting
that Tamils originally from the north could facev®® problems in finding residence in
Colombo as well as some inconvenience at checkpaimd the possibility of some
harassment and/or extortion. With regard to coramh search operations during the period
June to August 2009, the following comments arethvooting:

2.8 The representative from Centre for Policy Altgives (CPA) had not heard of any
arrests. However, they were aware that in somesarfdaw-income Tamil residence, such as
Wellawatte and Kotahena, there were operations ontgice a week. In other areas, such
operations were less frequent; but every day, séraemin Colombo was raided. In general,
cordon and search operations were ‘easing offshllithappened.

...2.12 Professor Wijesinha said that recently tihack been no complaints about cordon and
search operations, but there were some in thelgastias not aware of the total number of
people arrested/detained in such operations. Ipdkg the evidence suggested that a lot of
people were questioned during such operationgeiedsed on the day itself or shortly
thereafter. He said they used to keep track of swmtients in the past when there had been
some large-scale operations (e.g. 2007) and hiadkanto complaints related to those. Such
large-scale operations had not been seen in rgears.

...2.13 Mano Ganesan MP thought that around 50 psiisat been detained by TID since
June 2009(UK Foreign and Commonwealth Office 2009, Reporinddrmation
Gathering Visit to Colombo, Sri Lanka 23-29 Aug809, August, p,20

58. With regard to problems faced by Tamils at check{soduring the period June to August
2009, the following comments are pertinent:



4.39 The representative of the Swiss Embassy ior@lmd said that people, who could not
identify themselves, lacked an ID card or had IBdsdrom Jaffna or northern districts, were
likely to be detained briefly and then releasedrathecks on their identity had been carried
out. However there had been examples when apmiddntho applied with the Embassy
stated, mostly with proof, that they were arrestecheckpoints, detained with detention
orders (under ER and to a lesser extent under Bfidsome even sent to Boosa. However,
the Swiss representative added that since the fethe avar the Embassy had not received any
asylum applications[1] where a person had beemstadet checkpoints and sent to Boosa.
However, the official thought it was far too soorldok at trends.

...4.42 Staff of a non-governmental organisatiorestdlhat Tamils felt they got worse
treatment at checkpoints and feel discriminatednasgaHowever, they received brusque
treatment but not necessarily harassment. An abdicommunicate with police made a
difference. Some Tamils from Colombo were tri-liaggGTamil, Sinhala and English) and
speaking fluent Sinhalese helped. Tamils from tr¢hrwere vulnerable at checkpoints,
especially those seeking employment and/or stapii@plombo on a temporary bas{slK
Foreign and Commonwealth Office 2009, Report obimfation Gathering Visit to
Colombo, Sri Lanka 23-29 August 2009, August, p.35

59. An overall decline in abductions, in recent monthasnoted by the International Crisis
Group in a previous January 2010 report:

The human rights situation has slightly improvettsithe end of the war, with very few
reports of extrajudicial killings, abductions andfarced disappearances received in the final
months of 2009. Nonetheless, the structures tladlerviolations and impunity — chiefly the
anti-terrorism regulations promulgated under tlagesdf emergency and the Prevention of
Terrorism Act — remain in place.

...Disappearances and abductions — whether for ransamtarget those suspected of
working with the LTTE — are much less frequent thm8006-2008, though there have been
reports of such cases since the war’s end, prignirain the Northern and Eastern Provinces.
To date, no one has been prosecuted for any ehthusands of enforced disappearances and
extrajudicial killings known to have taken placerfr late 2005 onwards. In addition to the
11,000 or more alleged LTTE members held in speaaips in the north, another 1500-2000
suspects continue to be held under emergency dwtarders or other anti-terrorism
legislation, some for years without charg@dsternational Crisis Group 2018yi Lanka:

A Bitter PeacgAsia Briefing no.99, 11 January, p.18.

Returnees to Colombo

60. In August 2009 the Australian High Commission inddabo advised the UK Foreign and
Commonwealth Office (FCO) that “there were no pchges in place to identify failed
asylum seekers”; and that: “The only way that thiharities were alerted to a failed asylum
seeker returning was if the airlines or IOM notifitnem that a person was a deportee or was
being escorted(UK Foreign and Commonwealth Office 2009, Reporinddrmation
Gathering Visit to Colombo, Sri Lanka 23-29 AugR609, August, pp.8-18A Tamil
returned to Colombo after seeking asylum in Austrabuld therefore be under no more
scrutiny than any other Tamil returning to Colonamal would be subject to the same
screening procedures with the same risk critendéing perceived as having an LTTE
association (for a list of these criteria see thegraphs below). In August 2009 an officer of
the Colombo office of UNHCR replied that while UNRGad “little involvement with this
type of issue”, “they were aware that some retuifaddd asylum seekers were interviewed
with CID. If there was any suspicion there wouldabguick, and usually non-problematic,
interview with CID who would ask things like whyaleft and how long they were away
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for. High profile cases, such as those suspectéawihg involvement with the LTTE, would
be taken away for further questioning, usuallylg police”, see: UK Foreign and
Commonwealth Office 2009, Report of Information I@aitng Visit to Colombo, Sri Lanka
23-29 August 2009, August, p)9.

FINDINGS AND REASONS

The applicant travelled to Australia on a valid Sankan passport and state that he is a
national of Sri Lanka Therefore, for the purposkthe Convention the Tribunal has assessed
his claims against Sri Lanka as his country ofarelity.

In order to satisfy the Convention definition afedugee, the applicant must have a well-
founded fear of persecution. He must have a stibgefear, and that fear must also be well-
founded when considered objectively. There must bl chance that the applicant will be
persecuted for a Convention reason if he retur@&itbanka The Tribunal accepts the
applicant does not want to return to his own counirhe question for the Tribunal is
whether the applicant’s fear of persecution is clibyely well-founded within the criteria of
the Refugees Convention.

The Tribunal is aware of the importance of adoptngasonable approach in the finding of
credibility. In Minister for Immigration and Ethnic Affairs and Miblatton v Guo Wei Rong
and Pan Run Jua(l996) 40 ALD 445 the Full Federal Court made comis@n
determining credibility. The Tribunal notes in pautar the cautionary note sounded by
Foster J at 482:

...care must be taken that an over-stringent apprdaek not result in an unjust exclusion
from consideration of the totality of some evidemdeere a portion of it could reasonably
have been accepted.

In the decision oMinister for Immigration and Ethnic Affairs v Wu&@hLiang & Ors

(1996) 185 CLR 259, the High Court also made conimen the correct approach to

determining findings on credibility. Kirby J sait 20:
First, it is not erroneous for a decision-makeesgnted with a large amount of material, to
reach conclusions as to which of the facts (if d/d been established and which had not. An
over-nice approach to the standard of proof togmied here is not desirable. It betrays a
misunderstanding of the way administrative decisiare usually made. It is more apt to a
court conducting a trial than to the proper perfance of the functions of an administrator,
even if the delegate of the Minister and even ifdwgcting a secondary determination. It is not
an error of law for a decision-maker to test theéemal provided by the criterion of what is
considered to be objectively shown, as long atherend, he or she performs the function of
speculation about the “real chance” of persecutagjuired byChan

With these points in mind the Tribunal now turnsatoassessment of the applicant’s claims.

The Tribunal does not accept the applicant’s birotvees kidnapped, captured or otherwise
dealt with by the LTTE, the authorities or anyotseen June 2006 and has been missing
since. The Tribunal has taken into considerati@ennformation it located from the internet
site “Facebook”, namely the Facebook page of agpensth the exact same name as the
applicant’s brother. The Tribunal notes that thpligant’'s name appears as a friend on this
persons Facebook page and there is a picture oiitimhis de facto partner confirming the
applicant’s identity. Similarly, the person witreteame name as the applicant’s brother is
listed as a friend on the applicant’s Facebook p@gethe basis of the applicant’s
confirmation in the hearing that he did not knowame else with the same name as his
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brother and the fact the photograph of this pelszars a striking resemblance to the
photograph of the applicant’s brother with him d&islparents during his parents™25
wedding anniversary in 2004, the Tribunal find4 this particular Facebook page is in fact
the applicant’s brother’'s Facebook page The Triboates that in the applicant’s response to
the Tribunal’'s s424A letter, dated [in] May 2010e tapplicant confessed that he had
provided false information regarding the disappeegzof his brother and that in fact his
brother was sent away to [Country C] by his parefte Tribunal therefore does not accept
that the applicant’s brother has been missingeféabducted since 2006, as the applicant
claimed. As a result of the applicant’s admisstae, Tribunal places no weight on the
documentary evidence the applicant submitted ipsupf this claim, namely the letter from
Reverend [name deleted: s.431(2)] of [Educatiorvidey B] and the letter from Pastor
[name deleted: s.431(2)].

The Tribunal does not accept that the applicaatlsdr has been subjected to threats and
demands from unknown person in the past. The Tabootes that the applicant claimed in
the hearing that his father first started receitimgats in 2005, around August or September.
However, in his father’s statement attached tghagection visa application, his father
claimed to first receiving calls in February 19%9®ldeing asked to pay 200,000 rupees in
March 1999. Although the applicant indicated inti@sponse to the Tribunal’'s s424A letter
dated [in] May 2010 that his father did not telirh@about these incidents, the Tribunal notes
that the applicant’s father suggested in his staterthat the applicant was aware in at least
the end of 2000 that he was receiving these thesatise applicant was intimidated if
someone even came up and spoke to him. Howeveapgleant claimed in the hearing, that
from his knowledge the first time his father re@g\threatening calls was in 2005.

The applicant also raised with the Tribunal a sexithreat made against his father in October
2005 and a demand made for his father to pay 1801@8ees. However, the applicant’s
father’'s detailed statement does not mention argattor demand being made of him in
October 2005. In regard to extortion demands, gpdi@ant’s father claimed in his statement
that he received two, the first for 200,000 rupg@gsMarch 1999 and the second for 500,000
rupees [in] May 2006. Yet the applicant claimed tha father received a letter, as opposed
to a call as his father claimed, demanding 50010p@es sometime in December 2005.

The applicant also claimed in the hearing thabaestvas thrown through the front window
of his parents’ home sometime between October 20@5December 2005 and that his
parents were home at the time. However, the apglgéather claimed in his statement
attached to the protection visa application thist plarticular incident occurred [in] October
2003 and that no-one was at home at the time be¢hayg were attending prayer meetings.

Given the numerous discrepancies between the appbooral evidence to the Tribunal and
the written evidence he submitted from his fathehis protection visa application, the
Tribunal does not accept that the applicant’s fatbeeived the regular and routine threats
and demand for money or alcohol between 1999 afid @bich were claimed by either the
applicant or his father. The Tribunal has taken cansideration the applicant’s response to
the Tribunal's s424A letter but does not acceptagyglicant’s explanation for the
inconsistency in his evidence was due to the faathhof the information regarding these
incidents was kept from him. The Tribunal noteg tha applicant submitted to the
Department a detailed statement made by his faiiealthough it does not expect the
applicant to have studied the contents of this dwnt, it does not consider it unreasonable
that the applicant would be familiar with theseegd important events.
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As the Tribunal does not accept that the applisaiather has been threatened or extorted in
the past and does not accept the applicant’s brathe abducted in 2004 as claimed, the
Tribunal does not accept that the applicant’s fatfas continued to receive unknown threats
and calls inquiring about the applicant’s whereabamntil present.

Given the Tribunal does not accept the applicamigher was abducted as claimed in 2004,
the Tribunal does not accept the applicant’s cdrmrror that of his adviser, that the
authorities were anyway involved in his allegedagigearance because his brother was
suspected of being associated with the LTTE. Thieuhial does not accept the applicant’s
claim made in his statement to the Tribunal thatgblice had questioned his father about his
association with the LTTE or that the police weayekiing for him and his brother to question
them about their involvement with the LTTE. Theblmal notes that the applicant failed to
mention this in his interview with the Departmentianstead specifically stated that his
family had no attention from the security forcebeTTribunal does not accept the applicant’s
explanation that he failed to mention this eaiiecause he was scared. Nor does the
Tribunal accept the applicant’s explanation proglidehis response to the Tribunal's s424A
letter, that he was not confident to say much siierview because he was fearful of being
detained and handed over to the Sri Lankan auiksrithe Tribunal notes that the applicant
had an adviser assisting him throughout the proaedsvould have been aware of the
importance of providing relevant and reliable enick2 The Tribunal also finds that the
applicant’s fear of being handed over to the Srikam authorities to be far fetched and
implausible given his profile. The applicant al$aimed initially in the hearing, when asked
if he or his family had any issues with the auttiesi or the police, that they did not. It was
only after the Tribunal expressly put to the aptichis recent claims regarding the
authorities interest in him and his family that #pplicant claimed when investigating the
alleged abduction of his brother, the authoritieggested his father and brother may have
some links to the LTTE. Given the vague, confuging contradictory nature of the
applicant’s claims regarding the authorities indére him and his family because of their
Tamil ethnicity and the lateness in which this esstas raised, the Tribunal does not accept
that the applicant’s father has been questionetidputhorities either about his own
involvement with the LTTE or the applicant and histher’s association with the LTTE.

The Tribunal does not accept that the applicamisfamily were subjected to constant
harassment and intimidation from Sinhalese peamdetiae authorities because they are
Tamil. The Tribunal found the applicant’s evidemteespect to this claim to be vague and
lacking in detail. The applicant was unable tocaitaite what sort of harassment or
intimidation he was subjected to by Sinhalese pedplregard to the authorities, the
applicant discussed Tamils being stopped and askedentification at checkpoints.
Although the Tribunal accepts that this may haveuoed to the applicant in the past, the
Tribunal does not accept that being asked to skewtification constitutes interrogation, let
alone persecution. The Tribunal notes that theiegop claimed in the hearing he was never
investigated by the authorities. Based on the agptis evidence, the Tribunal does not
accept that either the applicant or his family wavastantly harassed, intimidated,
investigated or interrogated by the authoritieSimhalese people because of their Tamil
ethnicity.

The Tribunal does not accept that if the applicatirns to Sri Lanka he would be of interest
to the authorities because of his Tamil ethniclitye Tribunal notes that the applicant was
born and raised in Colombo and is the son of aessfal Colombo businessman. The
country information suggests that the most likedpjple to come to the adverse attention of
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the Sri Lankan authorities are young Tamil malegiioating from the north and east of the
country. The Tribunal finds that the applicant hashad any problems in the past with the
authorities and given that he hails from a fantigttis well established in Colombo, the
Tribunal does not accept on the basis of the cguntormation, that the applicant would be
of any interest to the authorities if he returne®ti Lanka because of his Tamil ethnicity.
Nor does the Tribunal accept that the applicarii®ace from the country would result in
him being targeted by the authorities on his ret&sathe Tribunal noted in the hearing, the
applicant left Sri Lanka in 2003 to work in [regideleted: s.431(2)] and then again in 2005
to study in Australia, as many other Sri Lankansdd the country information cited above
does not suggest that working or studying overseagd result in the applicant being of
adverse interest to the authorities on return.

The applicant also raised a fear of being abduayettie LTTE or remnants of LTTE. As the
Tribunal does not accept that the applicant’s falfas been threatened or extorted in the past
or that his brother was abducted in 2006, the Tabdinds the applicant’s fears to be
fanciful. The Tribunal also notes that the situatiio the country has changed considerably
since the applicant departed, with the war endin2009. The Tribunal notes the latest
country assessment of 11 January 2010 by Intemadt{@risis Group, which stated that there
had been no evidence of recent LTTE militant attigince they were defeated by the
government forces in 2009 and that disappearamzkalzductions, whether for ransom or to
target those suspected of working with the LTTErearauch less frequent than in 2006-
2008. In light of this information and the fact thiae Tribunal finds that the applicant’s
family have not been targeted by the LTTE in thstpdne Tribunal finds that the applicant’s
fear of being abducted by the LTTE to be far-fetthe

The applicant also raised in his statement to titaumal his belief that he would be unable to
find employment if he returned to Sri Lanka becanfdais Tamil ethnicity. The Tribunal

notes that the applicant worked in Sri Lanka priocoming to Australia and that his father is
a successful businessman in Colombo Even if theufial accepts that the applicant obtained
his position at [Education Provider B] through i@ifid of his father, the Tribunal does not
accept that the applicant would be denied employmecause of his Tamil ethnicity on his
return to the country. As the Tribunal noted in tlearing, there is a large Tamil population
living in Colombo, particularly in the area whidmetapplicant’s family are living, and there

is no independent information available to sugtfest Tamils in Sri Lanka are denied
employment because of their ethnicity.

The Tribunal finds the applicant is not a credivlness and that he has intentionally and
blatantly provided false information in an effastéstablish a claim for refugee status. For the
reasons provided above, the Tribunal does not aticapthe applicant or his family have
been threatened and his father extorted in thelpeitte LTTE because of their Tamil
ethnicity Nor does the Tribunal accept that theliappt or his family have been targeted by
the authorities or investigated and interrogatezhbse of their Tamil ethnicity. The Tribunal
does not accept that the applicant or his familyeh@een constantly harassed by Sinhalese
civilians The Tribunal is satisfied that the apgafit has never experienced any problems in
Sri Lanka in the past because of his Tamil ethpi®ased on the country information before
it, the Tribunal does not accept that if the agpiicreturns to Sri Lanka he would face any
difficulties, let alone a real chance of serious/mamounting to persecution, either from the
authorities or the LTTE or anyone else, becaugesot amil ethnicity or any other
Convention reason. The Tribunal therefore finds the applicant’s fear of persecution is not
well-founded.
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The Tribunal notes that the applicant requestedpp®rtunity to attend a further hearing
with the Tribunal in his response to the Tribunal®4A letter. The Tribunal finds that the
s424A letter which was sent to the applicant dfierhearing did not raise any new issue
requiring a further hearing. In such circumstantes,Tribunal does not accept that it is
obliged to hold a further hearing.

CONCLUSIONS

The Tribunal is not satisfied that the applicard {gerson to whom Australia has protection
obligations under the Refugees Convention. Theeefue applicant does not satisfy the
criterion set out ir$.36(2)(a) for a protection visa.

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.



