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Judgment

The Honourable Mr Justice Stadlen:

1. This is an application for judicial review of a @@on made by the Secretary of State
for the Home Department on 15 June 2006 to cethify Claimant’s asylum and
human rights claims under Section 96 of the Natignenmigration and Asylum Act
2002 ( “the 2002 Act”) on the grounds that theyeaklon matters which could have
been raised in the Claimant’'s appeal against alieedecision to refuse entry and
should have been raised in a statement made innsesgo an earlier one stop notice
and that in the opinion of the Secretary of Staerd was no satisfactory reason for
those matters not having been raised in the eappeal or in response to the one
stop notice.

2. The effect of the decision to certify the Claimantlaims under Section 96 of the
2002 Act in the form in which it was in force atttime the decision was made was
to preclude the right which the Claimant would otfise have had by virtue of
Section 82 to appeal against the Secretary of 'Stdézision, also made on 15 June
2006, to reject the Claimant’s application for pesion to remain in the United
Kingdom on asylum and human rights grounds. Cemtrahe issues arising on this
application is the fact that at the same time a$ motwithstanding certifying the
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Claimant’s claims under Section 96, the Secretdr$tate also accepted that they
amounted to fresh claims pursuant to Paragraplo88& Immigration Rules.

The application raises important general questionsthe relationship between

section 96 of the 2002 Act and paragraph 353 ofitimeigration Rules as amended
which defines a fresh claim as submissions whosgeod had not already been
considered and, taken together with the previousigsidered material, created a
realistic prospect of success notwithstanding efeation by the decision maker. In
particular in what circumstances if any is it laifor a claim to be certified and for

the right of appeal to be precluded in respectutingssions which the Secretary of
State has determined amount to a fresh claim amsl ¢reated a realistic prospect of
success?

The Facts

4.

The claimant is a Sri Lankan national who was kw8 May 1980 and is thus now
28 years old. He arrived in the UK on 30 June 280d claimed asylum immediately
at the airport. He was served with a one stop agpigrsuant to section 74 of the
Immigration and Asylum act 1999,(“The 1999 Actfetprecursor of section 120 of
the 2002 Act. The notice required the Claimanttédesany additional grounds which
he might have for wishing to enter or remain in thated Kingdom. In particular it
stated that he should then put forward any hunglrtgiarguments he might have and
warned him that if he raised additional groundsratte period allowed he might lose
the chance to have any decision on them revieweathbigdependent adjudicator, and
that it might be concluded that they were put fadMate to delay his removal from
the United Kingdom.

On 7 July 2001 the Claimant was requested to campled return within ten working
days a Statement of Evidence Form in support ofapigication for asylum. By a
letter dated 24 July 2001 the Claimant’s then golicsent a statement of additional
grounds together with a Statement of Evidence Fétawever this was not received
until 6 August 2001.

On 31 July 2001 the Secretary of State refusedtamnant’s application for asylum.
The Statement of Evidence Form not having beenvedan time the Secretary of
State found that the Claimant had failed to estabtiis claim and concluded in the
light of all the evidence available to him (of whithere did not appear to be any) that
he had not established a well-founded fear of petgE and did not qualify for
asylum. His application was refused under paragraBB6 and 340 of the
Immigration Rules (as amended) and was recordetkttesmined on 31 July 2001.
The Secretary of State also indicated that he vedissatisfied on the information
available that the Claimant qualified under anytlé articles of the European
Convention on Human Rights (“‘ECHR”).

The Claimant was served with a further one stopcacand required to state any
additional reasons for staying in the United Kingdaoot previously disclosed in a
statement of additional grounds which was attactte@ Notice of Appeal form
served on him. On 12 August 2001 the Secretary tateSformally refused the
Claimant leave to enter the United Kingdom andfigatihim of his right to appeal on
the ground that his removal would be contrary ® thnited Kingdom’s obligations
under the 1951 United Nations Convention Relatmghe Status of Refugees (“The
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11.

12.

Geneva Convention”), notice of which appeal hadbeoreceived by 1 September
2001.

On 6 August 2001 the Secretary of State receivednapleted one stop notice and
Statement of Evidence Form. The former submitted it addition to seeking leave
to enter as a Geneva Convention refugee the Claihehbeen tortured by the state
authorities in Sri Lanka which was evident from fiypaphs filed with the Statement
of Evidence Form and that removal directions wduldach Article 3 of the ECHR.
The latter contained declarations both by the Chaitrand by his then solicitors,
Ratna and Co. The Claimant declared that the irdtion he gave was complete and
true to the best of his knowledge. His solicitocldeed that she had assisted the
Claimant in completing the form, that the responpesvided were all based on
information provided to her by the Claimant andt tthee completed form had been
read to the Claimant in his native language forification before he signed his
declaration in her presence.

In the Statement of Evidence form the Claimant igpiplor asylum on the basis that
he feared persecution if returned to Sri Lanka dmson of his race ethnic origin or
nationality and political opinions. This was sugedrby the account he gave in his
signed statement of his alleged involvement inlfh€E (Liberation Tigers of Tamil
Eelam (“the Tamil Tigers”)).

In his statement the Claimant alleged that hetam@lder brother had been forced by
the Tamil Tigers through the use of continued harest and pressure to work for
them. In May 1995 he stated that his elder brofiaer been pressurised by the Tamil
Tigers to work for them. The Claimant and his p&sdned unsuccessfully to locate
his elder brother to persuade him to return hontewmre unsuccessful. In January
1998 during a Tamil Tiger attack on a governmenmngain Puliamkulam the
Claimant’s brother was killed. The Claimant and asents were informed of this via
the Voice of Tigers, a radio operated by the Tamgers. The Claimant and his
parents were requested to contact and leave tbdness with the National Heroes
Office which they later did. They were then visiteg some Tamil Tigers who said
that the elder brother's body had been taken by ShelLankan authorities. A
remembrance stone for his brother was plantedealttional Heroes Resting House,
a large space allocated for planting remembraraeestfor those who died in the war
with the Sri Lankan authorities.

On 30 December 1999 the Claimant stated that heawasted in a night-time raid on
his parents’ house by the Sri Lankan army. Thesdmg soldiers said they had
confirmed information that the Claimant’s fathersagheltering sons who had close
links with the Tamil Tigers and asked for detailghe Claimant’s elder brother. They
disbelieved his father’'s claim that he had diedrsonths earlier and that the family
had no contacts with him. They asserted that ttier dorother was still alive and
working for the Tamil Tigers. As soon as they\ad at the house and spotted the
Claimant they shouted “Koddiya”, a Sinhalease wiordTiger. While doing so they
pointed their guns at the Claimant and an offieéd $Shoot! Shoot!”.

Having kicked the Claimant’'s father with their bsothe soldiers dragged the
Claimant into a van and took him to a Sri Lankamyabase where he saw a human
skull as he was led in. At the camp the Claimamnd $hat he was interrogated to
reveal his brother's whereabouts and tortured.s#&lé that he was held upside down
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and beaten on his feet with heavy boots and shagpans. He was also beaten on
the forehead with sharp weapons. Later they tisdapping bag soaked with petrol

over his head and beat him again. In the coursatefrogation he was asked to

identify Tamil Tigers who attended his brother'siéwal but did not do so. He was

also taken to a sentry point and asked to ideft#yil Tigers who passed it. When

he failed to do so the interrogator said he must Bamil Tiger himself.

After being held in the army camp for many days @laimant said that it was
overrun by Tamil Tigers whom he told that he wam@pdeld by the Sri Lankan army
as a Tamil Tiger. He claimed that he was draggedhb Tamil Tigers out of the
camp and driven to a Tamil Tiger camp and thenceVémni where he was
investigated by the Tamil Tigers. He claimed tthey told him to join the Tamil
Tigers but that he refused, citing the death oftnsther after he had joined them.
They then told him to work for the Tamil Tigers timeir camp and since he had no
way of going back to Jaffma and knew no-one in Vdmaagreed to do so, doing all
the odd jobs in the camp starting with cleaning emaoking.

In March 2000 the Claimant said that the Tamil Tsgeld him to join their spying
wing, which he initially refused to do. Howeveedause they said that provided he
agreed to spy for them he would not be forced ttigipate in their fight against the
authorities, the Claimant stated that eventuallyabeeed, fearing that otherwise he
would be forced to participate in the military gfgle. He then attended classes
where he met other members of the spying wing aasl sent to the Vanni border to
spy for the Tamil Tigers. On 6 June 2000 he da&d he was one of five spies who
were taken to a different base where they werereddt® go to Puttalam to spy for
the Tamil Tigers and to pass a message to Tamir3igvho would introduce
themselves in Puttalam. They were shown campsg;epstations and CID offices in
the Puttalam area and given two addresses of Taigr supporters there, one of
whom was a very prominent Muslim businessman. Thege told that he would
employ them in his business and that they woulel éitvhis house.

The Claimant then stated that around 5 June 2001h@ and five other Tamil Tigers
arrived at Puttalam having been escorted there8oyammil Tiger militants in a four-
day journey through the jungle. They were met uslim and stayed at his house,
spying for the Tamil Tigers. On 20 June 2001 ther@ant said that whilst spying at
a place near the Sri Lankan authority’s base heamasted by CID officers. Soon
after his arrest the Muslim businessman contadtedD officials and paid a bribe
to secure his release in order, so the Claimanenstabd, as to avoid the Claimant
informing the authorities about his help for themila Tigers. The Muslim
businessman arranged for the Claimant to stayarhtiuse of a relative from where
he was taken in a lorry to Colombo. In Colombosteyed at the house of an agent
who assisted him to leave the country on 30 Juflge agent escorted him through
checkpoints where he spoke with the police and gremgonnel.

The Claimant appealed against the Secretary oe’Stdecision by letter dated 22
August 2001, also enclosing a further completed-siop notice setting out a
Statement of Additional Grounds. In the NoticeAgfpeal the Claimant explained
why his original Statement of Evidence Form wayegrout of time. The Claimant
stated that he filed the Statement of Evidence RaoyrRecorded Delivery on 25 July
2001. Prior to that, he tried soon after seekisguan on 7 July 2001 to contact
various solicitors who could speak the Tamil largguand provide free legal advice
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and assistance. He was only able to see Ratna é&nQal July 2001. They had then
assisted him to draft a statement which was fiadlis less than ten working days.
He said that he had great difficulties in findirayviyers who could converse in the
Tamil language and see him at short notice to assisomplying with the strict
deadline given by the Secretary of State. Accalgihe contended that the Secretary
of State’s decision to refuse him asylum on theugdothat he did not receive the
Statement of Evidence form in time was a contragandf the UK’s obligations
under the Geneva Convention. In addition the Caitmeferred to evidence which he
enclosed by way of photographs and “paper cuttimgstonfirmation of his torture at
the hands of the State authorities and appealedagjainst the Secretary of State’s
refusal to consider human rights issues in higrclai

By letter dated 20 September 2002 the Claimantinfasmed that even though the
Statement of Evidence form had been received onlg dugust 2001 the Secretary
of State had carefully considered the basis ofakium claim as contained in that
form but was not satisfied that he had a validneléor asylum. Furthermore, in the
absence of a reasonable explanation for failingtiorn the form within the stipulated
period the Secretary of State was not persuadedhthahould reverse his previous
decision to refuse the Claimant’s claim for asylamnon-compliance grounds under
paragraph 340 of the Immigration Rules which wass tmaintained.

The letter set out the reasons for maintainingéfesal in the light of the Claimant’s
Statement of Evidence form. First, it was consdethat the authorities would not
have released the Claimant if they had any reastelteve that he was of continuing
interest to them. Second, and of critical impactato this application, the Secretary
of State did not think it was likely that someonawilling to fight for the Tamil
Tigers would be given the job of spying and thatoalld be introduced to high-level
members whose identities he could reveal if cabgtihe authorities.

In addition it was considered that members ofdilkidian population, whatever their
religion or ethnic origins, have nothing to feaorfr routine actions and enquiries
made by the authorities in Sri Lanka in pursuarfaher efforts to combat terrorism
and to maintain law and order. Reference was nbade press release of 29 June
2002 in which Amnesty International recognised tthet ceasefire agreement had
made a significant impact in reducing human rigifigses in Sri Lanka. In the light
of those changes in Sri Lanka it was consideret dtian if the Claimant’s account
were true the Tamil Tigers and the authorities inL&anka would have no further
interest in him. The Secretary of State considé¢hatl the Claimant did not qualify
for recognition as a refugee because there wast®fp&ri Lanka in which he did not
have a well-founded fear of persecution to whichauld be reasonable to expect him
to go irrespective of the Secretary of State’s ottmnments regarding the merits of
his claim. Finally it was stated that the Claimdwatd supplied no new evidence
regarding his asylum application in his groundsappeal which would cause the
Secretary of State to alter his original decismnefuse the claim for asylum.

The Claimant pursued his appeal and was represégtébunsel (who was not the
same Counsel who appeared on the application bafejeand gave evidence before
an Adjudicator on 29 November 2002. The Adjudicatgected the appeal on both
asylum and human rights grounds. He found thaetivas no serious possibility of a
risk of the Claimant facing treatment in breachhisf rights under Articles 2 and 3 of
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the ECHR and was not satisfied that the Claimaneatly had a well-founded fear of
persecution for a Geneva Convention reason inwaetef his return to Sri Lanka.

The Adjudicator allowed the appeal in so far aselated to paragraph 340 of the
Immigration Rules on the basis that the Secret&iState was not entitled to rely on
non-compliance with the deadline for submitting ®B&atement of Evidence Form.
He was satisfied that the form sent by RecordedvBsi letter dated 24 July 2001
must have been received at the Home Office some Iiefiore a 6 August 2001 date
stamp was affixed to it and concluded that it wiadbpbly received about ten days out
of time. Of some significance in the context & girincipal issues on this application
the Adjudicator accepted the Claimant’s explana@snto the delay which he was
satisfied constituted a reasonable explanation.rt &athat explanation was the
Claimant’s assertion that, between 7 July 2001,neewas issued with a Statement
of Evidence Form and 14 July 2001 when he first Ratna & Co, he had tried
unsuccessfully various solicitors who might be aloleprovide him with free legal
advice and assistance and who could also convetisdim in Tamil.

On the substantive grounds of appeal, the Adjudicatcepted part but not all of the
Claimant’'s account in his Statement of Evidencentaus elaborated in oral
testimony. On the credit side, he accepted thatGlaimant had been taken by the
army, detained for a period of about two monthsernegated and subjected to
treatment which was sufficiently severe to amountarture. He recorded that the
Claimant’s claim to have been beaten on his feet ba@ne out by the evidence of
scarring on his feet and supported by a short tdpmn a doctor. He thus accepted
that the Claimant was tortured during this peridadietention and that his detention
having been prompted by his suspected Tamil Tigembership or association, the
detention and torture amounted to persecution fGeaeva Convention reason. He
further accepted that the Claimant had been redefisen army detention when the
Tamil Tigers attacked the army base. He accepidaffter the Tamil Tigers released
him the Claimant made his way to the premises efMluslim businessman who was
a known sympathiser of the Tamil Tigers. He alscepted that the Claimant had
been arrested on 20 June 2001 and that thereh&ekuslim businessman paid a
bribe to secure his release. His conclusion was$ the Claimant had suffered
persecution as a result of his arrest, detentiontarnure between December 1999 and
February 2000 which was as a result of his perdesyenpathies for the Tamil Tigers.

On the debit side the Adjudicator had great resema as to the plausibility and

credibility of the Claimant’s claim. Thus he s#t if the Claimant’s brother’'s body
had been taken by the army, as he claimed to heee told by the Tamil Tigers, he
could not believe that the army would not have makeps to identify it. Nor could

he believe that the army would not have listenetheo Tamil Tiger broadcasts and
thereby obtained every piece of information whichd hbeen obtained by the
Claimant’s family. Thus the Adjudicator did notliege that nearly four years later
the army would have called at the family home itigasing the whereabouts of the
Claimant’'s missing brother. He thus concluded ti&t raid by the army on 30

December 1999, which he accepted took place, hagh ke routine security

investigation and that the Claimant exaggeratedabeount of what took place that
evening. In particular he did not accept thatfdraily had been targeted specifically
as a result of the Claimant’s brother's membersiiiphe Tamil Tigers and his death
in combat.
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Of central importance to this application the Adgaador recorded that he was unable
to accept that if the Claimant did no more than ialetasks for the Tamil Tigers and
had refused to be an active participant he woule lieeen considered with sufficient
confidence to have been trained for spying acésiti He thus rejected that aspect of
the Claimant’'s claim. He therefore concluded thiaen the Claimant left the Tamil
Tiger camp it was merely because the Tamil Tigenssiclered that he was of no
further use to them and simply released him. Hmdiothe Claimant’s account of the
events on 5 June 2001 when he suggested that hex ded other Tamil Tiger
members had had an escort of 18 Tamil Tiger milstavhen making their way to the
Muslim businessman in Puttalam to be totally lagkin credibility. He concluded
that when, as he accepted happened, the Claimanamested in Colombo, he was
merely waiting at a bus stop and that the arred imdially as part of a general
security check and then because his identity dootsneere not in order. That
finding coupled with the Claimant’s almost immediaélease on payment of a bribe
did not indicate to the Adjudicator persecution nioat the Claimant was of any
continuing serious interest to the authorities.

Based on these findings the Adjudicator was nasfead to the necessary standard
that the Claimant currently had a well-founded feérpersecution for a Geneva

Convention reason in the event of his return to ISmka. The one period of

persecution in the past to which he found thatGlemant had been exposed was of
relatively short duration and nearly three yeamiera He rejected the Claimant’s

claim that it was due to association with his beotHinding that it was as a result

solely of suspected Tamil Tiger involvement on pe&t or as a result of routine

security checks. He could not believe that the ¢ddhe Claimant’s brother having

been killed in fighting between the Tamil Tigersdatme army nearly seven years
earlier would result in any continuing attributibg the authorities to the Claimant of
close Tamil Tiger associations. He was satisfieat the Claimant’s more recent

arrest in June 2001 was as a result of routinergga@iecks and not as a result of any
perceived affiliation.

In addition the Adjudicator referred to a dramatiange in the country situation in

Sri Lanka in the 18 months since the Claimant3eitLanka. Because the Claimant’s
scarring was in an area where it would not normialynoted on casual inspection he
considered that it was not of such a nature a¥f iseive rise to a risk of adverse

interest or attention. In view of the circumstaoé the Claimant’s release from his
last brief period of detention he was satisfied ti@ would not be on record. If he

had been on record as a result of his earlier gasfadetention that would no doubt

have come to light when he was arrested for therseime. He therefore concluded
that the Claimant was not on record and would retob adverse interest to the
authorities upon return to Sri Lanka.

For the same reasons as led him to reject the hppeaasylum grounds the
Adjudicator found that there was nothing to engageles 2 or 3 of the ECHR.

On 31 January 2003 the Claimant’s application fernpssion to appeal to the
Immigration Appeal Tribunal (IAT) against the Adjadtor's determination was
refused by a vice president of the IAT on the gbtimat in his view. none of the
grounds of appeal had any real prospect of success
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By letter dated 19 February 2004 new solicitordrutded by the Claimant, Messrs
Lawrence Lupin, wrote to the Secretary of Stateppuing to make a fresh asylum
and human rights claim. The letter asserted treaCilaimant had been given very bad
and misleading advice by his previous solicitorair® and Co. In particular it was
asserted that the draft statement prepared byrkigoos solicitors had never been
read back to the Claimant until the day before likaring of his appeal, at which
point he had found that it was full of errors whislkere never corrected, with the
result that the adjudicator had serious problenesrreling the information in the
statement with the information that the Claimantegim oral testimony.

In addition and critically it was asserted that tlaimant had been advised by his
previous solicitors to suppress a lot of crucidbimation, such as his very serious
and deep involvement with the Tamil Tigers Intadhge Unit. The letter enclosed a
new 23 page unsigned statement which was saidtim@the Claimant’s very deep
involvement as an Intelligence Operative for thenf&igers, to establish that he had
access to internal files of the Tamil Tigers anak tthaving escaped from them, if he
were to return to Sri Lanka the Tamil Tigers womnldst certainly apprehend him and
severely punish him since they were extremely touigh Intelligence Operatives and
paranoid about information leaking. Even thouglas accepted that this information
had been available to the Claimant before, it wesered that he had concealed the
very sensitive and controversial position that hesvin as an escaped Intelligence
Operative from the Tamil Tigers. It was asserteat thhen he had begun to tell his
former solicitors about his involvement they hadiseld him that since the Tamil
Tigers were a proscribed organisation he shoutddnalge too much information
about his involvement with them as he would be wewed a terrorist. It was
submitted that the new statement showed that tla@m@ht had been involved in
“unsavoury practices” such as detaining peopleetady by the Tamil Tigers for
punishment and interrogation.

It was further submitted in the letter from his @ed firm of solicitors that the
Claimant’s surviving brother had been sought by #re Lankan Intelligence and
called in for questioning about his brothers inaghgdthe Claimant even though he
had never shown any kind of link with the Tamil &ig. He had been detained on 15
November 2001 and kept at Mount Lavinia Policei8tatonfirmation of which was
said to be shown by a receipt that had been emtil¢lde Claimant. The solicitors’
letter enclosed a letter from a doctor said to hlagen caring for the Claimant’'s
mother who was said to be seriously traumatisedhieydeath of her son and the
position of the Claimant. The letter further enelds report by Dr. Anthony Good, a
copy of which was not before the Court but whichsvgaid to be a generic country
situation report.

In the enclosed new statement the Claimant stai@dhie had been wrongly advised
by people he knew and in particular by Ratna andvBo told him that he should not
in anyway say that he worked for the Tamil Tigefshis own volition. They had
advised him that the Tamil Tigers were proscribethe UK and that any support for
them would be seen as support for a terrorist asgiion. They had also advised the
Claimant that he should say that the army becaneeeisted in him because he was
supporting the Tamil Tigers unwillingly. He regesttfollowing their advice because
what they had advised him to say was not true.
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In the new statement the Claimant gave an accolmthwwas in many respects
similar to the original account but in materialpests different. Thus for example he
now said that his whole family had been heavilyolwed with the Tamil Tigers
which was known by the whole of the village whereyt lived. The date of his elder
brother's death in a battle with the Sri Lankan yamvas said to have been January
1996. (In the earlier statement it had been givedanuary 1998, although that had
been corrected in oral testimony). From 1996 th&r@nt said that he continued to
help individual members of the Tamil Tigers buyittem food and finding safe
houses to hide in. He also helped individual Tahgler cadres by reporting to them
on army movements and helping them to find the edilgouts of other cadres.

In relation to his involvement with the Intelligemtnit of the Tamil Tigers after they
overran the army camp where the Claimant had betangd, the Claimant now gave
a different account from that in his earlier stad¢@m So far from being reluctant, he
said that he had been very moved by reading bobkstahe history of the Tamil
Tiger heroes and when he started working in thiedfof the Intelligence Unit he
was very enthusiastic about everything he did. He suffered at the hands of the
army and wanted to pay them back.

Part of his work involved sorting out all the Tanlilgers’ intelligence files, which
gave him access to a great deal of information wimolividual Tamil Tigers. He also
said that he interrogated many people in conneaiiith his intelligence work. He
had been punished by the Tamil Tigers for intertiogapeople roughly and for not
spying properly. He said that when he first joirleel Tamil Tigers after his detention
he joined in the beatings of informants who hadnb&eacherous enthusiastically
because he was angry and bitter and hated all I8sehgeople. He said that he
interrogated two to three people a week. He saad ki@ carried out these duties
loyally and with a sense of duty. He fully believiedhe Tamil Tigers and felt that the
mission of the Intelligence Unit in identifying andleeding out traitors and bad
elements was a correct one. The Claimant assdrédf he went back he would face
severe punishment at the hands of the Tamil Tigérs are very suspicious of any
Tamil Tiger member who has been detained by theedrforces because they had
experience of detainees returning and spying onr#mail Tigers for the army. He
said that having been released in Puttalam he era$idd to return because those
who had been punished by him before would be waitnnterrogate and torture him
fiercely. He even feared for his life.

The Claimant stated that the reason why the arndydome to his family house in
December 1999 was not because his brother hadfdigdyears earlier but rather
because it was known locally that his family ha@rbéong term supporters of the
Tamil Tigers. The Claimant reiterated that his prvas solicitors had advised him not
to say that he had willingly joined the Tamil TigeHe said that the reason the
Muslim businessman had secured his release froenti@h was that he was afraid
that he would divulge information which he had at¢a while working in the Tamil
Tiger Central Intelligence Office in Vanni. For emple he knew which cadres had
been ordered to carry out the murders of many prenipeople and how girl suicide
bombers operated in Colombo.

In answer to the Adjudicator’s finding that the grmould not have a record of his
detention because of the manner of his escape [thm&ht stated that the army had
come to arrest him identifying his home specificdlecause they had records about
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him and his brother. He also said that the autiesrivho detained his other brother
who was later questioned by the CID in Colombo Ispécifically come to his
dwelling place which was a lodge owned by a distafdtive and not as part of a
mass raid. During the course of his questioningpdame apparent that the police had
connected the Claimant’s detention in June 200iigearlier detention in December
1999. In response to a finding by the adjudicatat tthere were inconsistencies
between the Claimant’s evidence and that contaimeth affidavit of his father, the
Claimant stated that his father’s affidavit was trothful, the reason being that his
father had been reluctant to state that the Clairhad been involved in a terrorist
organisation and that the JP had been frighteneectard that the Claimant had been
detained by the army.

In a letter dated 15 June 2006 to the Claimantisl thet of solicitors, Birnberg Peirce
and Partners, the Secretary of State refused then@ht's application for leave to
enter on the basis of asylum which was recorddoeasy determined on that day. In
addition the Secretary of State certified undertiBec96(1) of the 2002 Act (as
amended) that the Claimant’s application reliedaomatter that could have been
raised in an appeal against the old decision aatl ith his opinion there was no
satisfactory reason for that matter not having beenraised. The Secretary of State
further certified in accordance with Section 95 ¢22002 Act (as amended) that the
Claimant’s application relied on a matter which @dohave been but had not been
raised in a statement made in response to a onerdtae served under part IV of
the 1999 Act and that in the opinion of the Secyetd State there was no satisfactory
reason for that matter not having been so raised. éifect of both certificates was
stated to be that an appeal under Section 82(hea2002 Act might not be brought.

The Secretary of State’s letter did not expressftesthat he was treating the
Claimant’s new representations as a fresh asyluArtarle 3 ECHR claim. Given the
importance to this application of his having scateel them that is a curious and
potentially important lacuna. In oral argument Mraghan, counsel for the Secretary
of State, told me that for the purposes of thesegedings the Secretary of State was
treating the decision letter of 15 June 2006 ascaiohg an acceptance that the
representations made in the letter dated 19 Fepb2@G04 were a fresh claim with a
real prospect of success. That he said was imphcithe Summary Grounds of
Defence in the Acknowledgement of Service which dat deny the assertion in
paragraph 12 of the Statement of Facts in the Glaii® judicial review Claim Form
that the Secretary of State “has accepted thaCthenant has a fresh asylum and
Article 3 ECHR claim and that that is clear fronetfresh immigration decision
issued to the Claimant on 15 June 2006.” (Confugiagd inconsistently with the
assertion in paragraph 12, the Claimant in pardgrawf the Statement of Facts
asserted that the Secretary of State had refusé@db his representations as fresh
asylum or Article 3 ECHR claims.) In this regard Blrachan further pointed out that
a certificate under Section 96 of the 2002 Act wlooihly arise in a case where the
Secretary of State was treating submissions assh filaim.

The lack of an express determination that the CGlaite submissions constituted a
fresh claim complicates an already difficult issme& number of ways. First it leaves
open the question of which was the aspect of tleen@nt’s representations that the
Secretary of State determined had a realistic pispf success. In particular was it
the Claimant’s new factual account in his secoratedtent of Evidence Form or was
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it the new country report by Dr. Good or a mixtofethe two? Second it means that
there is no indication in the letter dated 15 J2666 (“the Decision Letter”) as to
whether the Secretary of State took into accounexarcising his discretion on
whether to certify under Section 96 the fact ofdesermination that there was a fresh
claim with a realistic prospect of success andfttre reasons which led to that
determination and if so what weight, if any, he @&y those matters. | refer to this in
more detail below.

The Decision Letter set out the reasons for theeSay of State’s conclusion that the
Claimant did not qualify for asylum or HumanitariBrotection, which latter question
had also been considered because the Claimantaiseti issues under Article 3 of
the ECHR.

Having drawn attention to the marked differencesvben the Claimant’s factual
account contained in the Statement of Evidence Feuimitted on 23 July 2001 and
the unsigned statement enclosed with the lettesddd® February 2004, the Decision
Letter stated that the Home Office was not prep#éoegiccept the claim in the latter
document that the Claimant had been working endistisally in the Intelligence Unit
of the Tamil Tigers, that he had had access to fies and that he had been involved
in interrogations.

The reasons given were as follows. First referemae made to the fact that although
the Adjudicator had accepted some of the Claimandisn as likely to be true he was
said to have been scathing as to its central pacond if the Home office were to
accept the Claimant’s new statement as the unveedigruth it would mean that he
had knowingly lied to the Home office and the Adgador. Third in light of his
behaviour the Home Office was not prepared to pktg weight at all on further
uncorroborated claims. Fourth the enclosures Wiéhl¢tter dated 19 February 2004
did not in any way support the Claimant’s latesiirok. In relation to the report on a
fact finding visit to Sri Lanka by Doctor AnthonyoGd of the University of
Edinburgh, it was not specific to the Claimant aindl not establish that either of the
accounts he had given was true.

On 27 June 2006 Birnberg Pierce submitted furthatemals. First there was a
detailed report from Dr. Chris Smith, an expert ®m Lanka. Doctor Smith is a
visiting fellow of the Department of Politics atiBiol University and formerly deputy
director of the International Policy Institute aihf’s College London. He advises the
Foreign and Commonwealth Office, the Ministry off@®e and the Department of
International Development on Sri Lanka and advibesSri Lankan government on
weapon smuggling and decommissioning.

Dr. Smith’s report commented on the Claimant’'s mlaand on certain of the
Adjudicator’s findings. A number of those commentse to a greater or lesser extent
supportive of the Claimant’s case. Thus in pardgrip6 of his determination, the
Adjudicator noted that the Claimant was never cbdrgith any offence during his
period in detention. In paragraph 55 of his refr&mith commented: “The fact that
he was released without charge does not meanhbahppellant was not of further
interest to the authorities when he was releasegayment of a bribe or that the
appellant's details were not recorded and placed aomational data base.”
Acknowledging that the Claimant’s overall credityilis a matter for the Court and
not for him, Dr Smith said that nothing in the @bant's account of events was
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intrinsically implausible to him or inconsistentttviobjective evidence of which he
was aware.

Dr Smith commented on the Adjudicator’'s finding tthlae Claimant’s account of
events on 5 June 2001 when he suggested that hex ded other Tamil Tiger
members had an escort of 18 Tamil Tiger militantemthey were making their way
to the Muslim businessman in Puttalam was totadlgking credibility. Dr. Smith
commented that the Claimant’s activities for theligence wing of the Tamil Tigers
were very detailed. He found the Claimant’s tnagniand activities for the Tamil
Tiger intelligence wing and the details relatinghie team’s mission to government
controlled Puttalam to be entirely consistent with background evidence of which
he was aware.

The Adjudicator drew attention to inconsistenciestween assertions in the
Claimant’s evidence and the contents of his fatheffidavit and found that the

absence of any reference, in a letter from the Mubusinessman which was before
him, to the Claimant's alleged Tamil Tiger actiggi further undermined his
credibility as to the circumstances in which he eata be released. Dr. Smith
expressed the opinion that it is reasonably likeélgt the Claimant’'s father and the
Muslim businessman who secured his release froentieh in Puttalam would not

have been able to make a full and frank disclosilreut the information they had
about the Claimant in their statements. He poimted that they were living in

government controlled areas and said that duectonate of fear Tamil civilians and

Tamil government officials were reluctant to detaitidents involving the security

forces and police. He concluded that it is perjepthusible that the Claimant’s father
and the businessman who secured his release caukl failed to provide details

involving the security forces and police in theéatements due to fear.

The Adjudicator stated that the fact that the Cmimwas released after a very short
period of detention and on payment of a bribe iatdid to him that he was not of any
serious interest to the authorities. Dr Smith canted that he has prepared expert
witness reports on other Sri Lankans who have sectglease from detention who
are of approximately equal and in some cases eatgrénterest to the authorities. He
referred to the case of a named asylum seeker filmmahe had written an expert
report on his successful appeal against refusasgfum and whose evidence was
found entirely credible by the immigration judgéheTappellant in that case worked
for the Tamil Tigers in an auxiliary junior role.eHvas detained by the Sri Lankan
army and tortured in 1997 which left him with scars his arms and legs. He was
released through payment of a bribe despite whigh duthorities continued to
maintain his records and retained an adverse sitare him. The Sri Lankan
authorities had continued to seek information aldoot and members of his family
had been detained and tortured 5 years later. et appellant’s release in that
case through payment of a bribe the Tribunal fotivad he would be of continuing
interest to the Sri Lankan authorities.

The Adjudicator found that in view of the circumstas of the Claimant’s release
from his last brief period of detention he wass&d that he would not be on record.
If he had been on record as a result of his egpleiods of detention that would no
doubt have come to light when he was arrestedhfersecond time. Those factors
drove him to conclude that the Claimant is not @cord and would not be of adverse
interest to the authorities upon return to Sri Llanke was able to leave without
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encountering problems and there was nothing abisutdse which persuaded the
Adjudicator that there is anything so exceptiortabw his claim as to put him at a
real risk of adverse attention, detention andaatment upon return.

Dr. Smith commented that in light of the fact thhe Claimant’'s brother was

guestioned about him after his second release heid@red that the Claimant’s
release through payment of a bribe in June 2001reasonably likely to have been
recorded as an escape. He further expressed timeomphat, irrespective of the

manner of release, the facts that the Claimantdesained twice, once by the army
and the second time by the CID, that during thgt filetention he was tortured and
interrogated about his suspected involvement inilfamger activities and that his

brother was subsequently detained in Colombo aedtmned about him would have
required records to be drawn up.

Thereafter he concluded that it is reasonably yikkhat the Claimant’s details would
have been entered onto the central database wieravill remain “for the duration”
and that it is reasonably likely that the Claimentecorded as an escapee. Again in
this context he referred to the case of the asybemker who was found by the
immigration judge to be someone who would be oftiooing interest to the Sri
Lankan authorities. Dr. Smith concluded that thaifGant's previous status as a
recorded and detained Tamil Tiger suspect mearishthas almost certain to be of
interest to the authorities and as such will autocally have been placed on one of
the two lists that are provided to the immigratsamnvices at the airport by the security
services. The first is a stop list which the Nasibmtelligence Bureau provides to
ensure that those in whom the authorities haventanast are detained upon arrival.
The second is a watch list which alerts the autiesrito the return of a person in
whom there is an interest and is used to triggeetsurveillance.

The Adjudicator referred to the Claimant’s scarrimg found that it was in an area
where it would not normally be noted on casual @$ion and was not in his view of
such a nature as of itself to give rise to a riladverse interest or attention. Dr.
Smith expressed a contrary view. Referring to alCt#®untry report which asserted
that many of the NGOs and the police in Sri Lan&andt regard scarring as a reason
for arrest or suspicion, Dr Smith said that thas wadirect contradiction to his own
information gained directly from a senior policdicdr in Colombo in May 2004
when he was consultant to the Metropolitan PolieeviSe. He said that he was
advised that scarring had long been considerechéypblice in Sri Lanka to be a
significant indicator and expressed the view that$ri Lankan authorities would use
scarring as an indicator and that the Secretartate would appear to have been
provided with inaccurate information on scarring shid that he was prepared to ask
the police officer in question to corroborate higdence. He added that it appeared to
be routine that when people are detained for atbasons they are stripped to their
underwear during interrogation and torture and $laéd he had encountered this in
the accounts given by many asylum seekers. Hereeffdo a 2002 report by the
Medical Foundation which said that “some clientporéed that when they were
arrested the security forces examined their bosigeifically for scars...lawyers in
Sri Lanka....agreed that any sort of scar can leasupicion, surgical scars being
also regarded by the security forces as evidenaajudy sustained fighting for the
Tamil Tigers”.
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In relation to the Claimant’s expressed fear ofu@ or worse at the hands of the
Tamil Tigers, Dr Smith commented that as a Tamgefiintelligence officer and
former interrogator the Claimant was almost certaibbe on the Tamil Tiger wanted
list. If he were to be detained by the Tamil Tigbeswould be extremely vulnerable
to ill treatment and torture. If he were returnedCiblombo the Tamil Tigers would be
reasonably likely to make an attempt to kill himinterpolate that this comment of
course assumes the truth of the Claimant’s clairhisnsecond unsigned statement
that he had been an intelligence officer and iogator for the Tamil Tigers.

Dr Smith’s report also contained detailed referetucéhe unravelling ceasefire and
deteriorating security situation in Sri Lanka aheéit implications for the Claimant
were he to be returned. He concluded that it isaeably likely that the Claimant’'s
whereabouts would quickly become known to the sictorces if he is returned to
Colombo and on balance he found it extremely likidgt he would come to the
attention of the security forces if he based hifmseColombo.

The Birnberg Peirce letter dated 27 June 2006 afsdosed a statement from a
former Tamil Tiger who stated that his own asylulairo had been refused by the
Home Office but allowed on appeal by an immigrafimige who he stated had found
him a credible witness. He stated that he escaaa $ri Lanka with the help of an
agent and came to the UK on 23 March 2003, fronclwvlit follows that if that is
correct his statement would not have been avail@btbe claimant at the time of his
original Statement of Evidence Form in July 200Xhar appeal hearing in November
2002.

The asylum seeker stated that he knew the Claimdm@n he worked in the

intelligence section of the Tamil Tigers. He spdkehim to get briefings on the

background of businessmen in government contra@bleas from whom he was sent
by the Tamil Tigers to collect taxes. He claimedh&ve met the Claimant on two or
three occasions, each meeting lasting between wthéveo hours. At these briefing

meetings he said that the Claimant was able tolgiwefull details on the background

of the businessmen from whom he was going to daite®s.

The letter from Birnberg Peirce also enclosed #estant from a Sri Lankan who
stated that his asylum claim had been refused éyHitime Office in January 2001
mainly he stated because he did not set out tleeltasis of his asylum claim in his
statements to the Home Office in particular by redérring to his involvement with
the Tami Tigers. He stated that he had not mentidghe fact that he was once the
deputy leader of the Tamil Tigers Sea Tigers Sadtiecause he had been advised by
his previous solicitors that he should not revaalrhembership of the Tamil Tigers
and the activities he carried out for them becabselamil Tigers was considered a
terrorist organisation by the UK government and ynailner governments. When he
changed solicitors for the appeal hearing his neleitors advised him to give a true
account including the details regarding his trusmimement with the Tamil Tigers at
a senior level and the actual activities he caraetifor them. Accordingly he stated
that in his statement to the adjudicator he settbattrue account of his actual
involvement with the Tamil Tigers and explainedttha had failed to file a true
account to the Home Office because of the bad adhi had received from his
previous solicitors. He stated that the immigrafisaige hearing his appeal in January
2005 found him a credible witness and acceptedrtiee account he claims to have
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provided to her in his evidence and allowed hiseapmgainst the Home Office
decision to refuse his asylum and human rightsrclai

The Birnberg Peirce letter also enclosed backgrauatkrial on the changed security
and human rights situation in Sri Lanka in 2006.

The Birnberg Peirce letter was also a letter befacton which requested the
Secretary of State to reconsider the decision tobtdaohe Claimant’'s account as
provided in his second statement and the decisioaftise the Claimant’s fresh claim
and to certify his claim as clearly unfounded.

On 6 September 2006 Birnberg Pearce sent the 8pciaft State a report from the

Claimant’s treating consultant physiatrist, Dr shvhich stated that the Claimant
was suffering from post traumatic stress disorahet i@ported a series of then recent
inpatient admissions.

In the absence of any response from the Secrefé®yate to the representations and
letters dated 27 June 2006 and 6 September 200&dime for judicial review was
lodged on 14 September 2006. The claim for judi@alew challenged the Secretary
of State’s decision of 15 June 2006 to certify @laimant’s asylum and ECHR
claims under Section 96 of the 2002 Act and theeéary of State’s failure to make a
decision on or respond to the further representatand fresh evidence submitted to
him on 27 June 2006 and 6 September 2006.

The following relief was sought: first a mandatamder requiring the Secretary of
State to consider and make a decision withi@g on the fresh representation and
fresh evidence submitted to him on the Claimanglsaif; second and alternatively an
order quashing the Secretary of State’s decisiorl®fJune 2006 to certify the
Claimant’'s asylum and ECHR claims under Section 86 the 2002 Act and a
declaration that the decision was unlawful.

On 12 March 2007 Fulford J granted permission tplyafor judicial review on
ground two but refused permission on ground onermvbyy as follow;

“Ground One

It is not for the Claimant to dictate the date blieh the
defendant must consider any further representafEm$ong as
the timetable adapted by the defendant is reasenabhe
defendant had undertaken to consider the reprdsmrgahat
were made on 27 June and 6 September 2006 ane icoduse
the Claimant will no doubt be informed of the defant’s
conclusions. However, given my decision on grouwad, tit
would be helpful if the defendant were able to abeisthese
further representations in advance of the hearifigthe
application for judicial review as regards groundodt
Accordingly | decline to grant permission as regatide first
ground.

Ground Two
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| consider there is a tension between the decisibthe
defendant that the Claimant had a fresh asylummcland
Article 3 ECHR claim (that meant he consideredlanlasis of
significantly different material there was a retdigprospect of
success) on the one hand and the decision that tkeno
satisfactory reason for that matter not having beésed in an
appeal against the old decision (thereby justifyeegification
under section 96) on the other. | consider it righgive leave
so that the court can consider whether those desisare
inconsistent and whether the decision to certify is
unreasonable.”

On 19 May 2008 the Claimant sought the Secretarytate’'s agreement to an
adjournment of the hearing of the application whicks scheduled to be heard on 17
June 2008 to enable to Secretary of State to centie representations and evidence
submitted on the Claimant’s behalf in June and &aper 2006 ,which appeared still
not to have been done. This was on the basis thatewer the outcome of the judicial
review on Ground Two the Secretary of State wotildreed to give consideration to
those representations and that evidence and the&lts solicitors were concerned
whether it was a proper use of court time to carsithis case before those
representation had been considered by the Secretar$tate. The Claimant’s
solicitors proposed a draft consent order for @&p stay and indicated that they were
amenable to the Secretary of State’s suggestionsmeetable. The letter indicated
that absent agreement the Claimant would seek psionito amend his grounds so as
to restore the issue of whether the Secretaryaib3tas acted reasonably in failing to
consider the 2006 representations and evidence.

By letter dated 2 June 2008 the Secretary of Slatdined to agree to a stay on the
basis that it would be unfair to other applicargsptioritise those applications in
which judicial review proceedings have been ingthover those applications where
they have not and that the Claimant should not drenjited to “jump the queue”.
Accordingly in her skeleton argument Ms Dubinskybahalf of the Claimant sought
permission to amend his grounds to include the esdidn that the Secretary of
State’s failure to review the Section 96 certifecah the light of the additional
evidence submitted by the Claimant in 2006 is wsoRable.

Ground Two: The challenge to the decision to certif

66.

67.

The lion’s share of both oral and written submissiavas directed to this ground and
it is convenient to address it first. Before doisg, however, | would make the
following introductory observations. When consideri the lawfulness of the
Secretary of State’s decision taken on 15 June 200g&ertify the Claimant’s new
claim, it is not legitimate to take into accoune tavidence and submissions which
were subsequently advanced by the Claimant on 2 2006 and 6 September 2006.
Nor is it permissible to take into account the ggjpent change in the general country
conditions in Sri Lanka and in particular the detetion in the security situation and
its impact on the assessment of risk faced by tlagseciated with the Tamil Tigers
who return to Sri Lanka.

In particular on 8 August 2007, as is well knovthe Asylum Immigration Tribunal (
“the AIT” ) issued new country guidance on Sri Lank LP (Sri Lanka) [2007]
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00076.This noted that a state of emergency was declar&diiLanka in August 2005
and that the parties to the ceasefire had repgatedfaged in open conflict. The AIT
considered a list of 12 factors which might makpeason’s return to Sri Lanka a
matter which would cause the United Kingdom to hebreach of the Geneva
Convention or the ECHR. The AIT stated that thes¢ors should be considered both
individually and cumulatively. The factors are:

(

(i)  Previous record as a suspected or actual LTTE meantsaipporter.

)  Tamil ethnicity.

(i)  Previous criminal record and/or outstanding anestant.

(iv)  Bail jumping and/or escaping from custody.

(v)  Having signed a confession or similar document.

(vi)  Having been asked by the security forces to beamiaformer.

(vii)  The presence of scarring.

(viii)  Returned from London or other centre of LTTE atyiwr fund-raising.

(ix)  lllegal departure from Sri Lanka.

(x) Lack of ID card or other documentation.
(xi)  Having made an asylum claim abroad.
(xii)  Having relatives in the LTTE.

Ms Dubinsky submitted that factors (i) (ii) (iv)iv(viii) (ix) (x) (xi) and (xii) apply

to the Claimant even on the account accepted bydpedicator in his case. Without
in anyway prejudging the issues which the Secrat&i§tate will have to consider in
her re-determination in the light of the 2006 reeragations and evidence, | observe
that there appears to be considerable force institanission in relation to most if not
all of those factors. Similarly, while it is a mattfor the Secretary of State, the
statement of the asylum seeker who states thahéw khe Claimant when he worked
in the intelligence section of the Tamil Tigersaaly rate taken at face value, appears
to corroborate the Claimant’'s revised account af thile role in the Tamil Tigers
intelligence unit which was rejected by the Secyetat State as untruthful in the
Decision Letter. There are also other aspecth@fGlaimant’'s account which the
Adjudicator found implausible or rejected which appto derive some support from
Dr Smith’s report, again at least taken at face®al

In these circumstances | wholeheartedly endorsefell’s prescient comment that it
would have been helpful if the Secretary of Stasel been able to consider the
Claimant’s further representations in advance ef lilearing of the application for
judicial review as regards Ground Two. It is hasdavoid the feeling that there is an
air of unreality about deciding Ground Two and tbegality or otherwise of the

Decision Letter in the knowledge that whateverdbé&come the Decision Letter has
been overtaken by subsequent events which maymrangedecision on Ground Two
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of academic interest only. Whatever may be the tsx@rfi the Secretary of State’s
general submissions on queue jumping, on the pé#atidacts of this case it is a
matter of regret that the Secretary of State chusteto respond to Fulford J's
invitation.

The legislative framework

70.

71.

In order to consider the central issue in this cdss necessary to have in mind the
legislative framework as it relates to the inte@actbetween the power of the
Secretary of State to certify and the principlegdfgrence to which (s)he determines
whether any further submissions amount to a frdaimc Some of the relevant
statutory provisions and Immigration Rules havenbemnsidered by the courts and in
order to understand the relevant decisions and dic$ necessary to trace the history
of the statutory framework which has evolved.

The provisions by reference to which the Secretdrtate’s decision of 15 June
2006 falls to be considered are those which weferite on that date. They are to be
found in the relevant sections of the 2002 Acthe form in which they were in
operation on that date (they had been amendedebtfat date) and Rule 353 of the
Immigration Rules in the form in which it was in eption on that date (it has
subsequently been amended). Similar but matergiffgrent provisions are to be
found in the precursors to the 2002 Act and Rul@, 3%at is to say the 1999 Act and
the former rule 346 of The Immigration Rules.

The Statutory Provisions in force at the time ef Erecision Letter on 15 June 2006

72.

73.

74.

75.

Immigration decisions made by the Secretary ofeStaay be subject to rights of
appeal. Provision for rights of appeal was mad@adrt V of the 2002 Act.

Sections 82 (1), (2) and (4) of the 2002 Act sdtaught of appeal for a person in
respect of whom an immigration decision has beedemaubject to the exceptions
and limitations set out in Part V.

Section 82(1) provides:

“Where an immigration decision is madeespect of a person he may appeal to
the Tribunal.

Section 82(2) defines what constitutes an immigratiecision for the purposes of
section 82(1). It includes the following :

“In this Part "immigration decision"” means —
(a) refusal of leave to enter theted Kingdom,...

(d) refusal to vary a person's éetventer or remain in the United Kingdom
if the result of the refusal is that the personmaseave to enter or remain,.....

(g) a decision that a persotoibe removed from the United Kingdom by way of
directions under section 10(1)(a), (b) (ba) or ¢)the Immigration and
Asylum Act 1999 (c.33) (removal of person unlawfuln the United
Kingdom)”
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Section 82(4) provides that the right of appealfeord by Section 82(1) is subject to
the exceptions and limitations contained within témainder of Part V of the 2002
Act. Thus:

“(4) The right of appeal under subsection (1) ijsct to the exceptions and
limitations specified in this Part.”

The present case concerns the operation of onkosttexceptions and limitations
which is set out in Section 96 of the 2002 Act whig also in Part V of the Act.

Where a right of appeal does exist, Section 84 agtshe grounds on which such an
appeal may be brought, which include grounds rajatto the Geneva Convention and
the Human Rights Act 1998. It includes the follogin

“(12) An appeal under section 82(1) against an inmatign decision must be brought
on one or more of the following grounds —

(a) that the decision is not in accordandh wie immigration rules;...

(c) that the decision is unlawful under sectiorf he Human Rights Act 1998
(c 42) (public authority not to act contrary to HamRights Convention)
as being incompatible with the appellant’'s Conwentights;.....

(d) that the appellant is an EEA national or a mends the family of an EEA
national and the decision breaches the appellamglts under the
Community Treaties in respect of entry to or resade in the United
Kingdom;

(e) that the decision is otherwise not in accordamith the law;

(H that the person taking the decision should heaxercised differently a
discretion conferred by the immigration rules;

(g) that removal of the appellant from the Unitetigtlom in consequence of
the immigration decision would breach the Uniteschgdom's obligations
under the Refugee Convention or would be unlawhder section 6 of the
Human Rights Act 1998 as being incompatible witle thppellant's
Convention rights.”

Section 85 sets out matters to be considered oappeal made under Section 82.
These include any matter raised in a statement imadeperson under Section 120 in
response to what is commonly known as a one stopenehich constitutes a ground
of appeal of a kind listed in section 84(1). Sat®® includes the following:

“(1) An appeal under section 82(1) against a denishall be treated by the
Tribunal as including an appeal against any deeisio respect of which the
appellant has a right of appeal under section 82(1)

(2)If an appellant under section 82(1) makes astant under section 120, the
Tribunal shall consider any matter raised in theteshent which constitutes a
ground of appeal of a kind listed in section 844gainst the decision appealed
against.
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(3)Subsection (2) applies totatesnent made under section 120 whether the
statement was made before or after the appeal ovasenced.”

80.  Section 120 makes provision for service of a "otog-si0tice” upon a person who has
applied to enter or remain in the United Kingdonm, im respect of whom an
immigration decision has been taken or may be tak@movides as follows:

“120 Requirement to state additional grounds for aplication
(1) This section applies to a person if —

a) he has made an application to enter or remain én Uhited
Kingdom, or

b) an immigration decision within the meaning of saeti82 has
been taken or may be taken in respect of him.

(2) The Secretary of State or an immigration effimay by notice in writing
require the person to state —

(@) his reasons for wishing to enter or remain in thaitéd
Kingdom, and

(b) any grounds on which he should be permitted toresrteemain
in the United Kingdom, and

(c) any grounds on which he should not be removed fsonequired
to leave the United Kingdom.

(3) A statement under subsection (2) need not tepaaons or grounds set out
in-
(@) the application mentioned in subsection (1)(a), or

(b) an application to which the immigration decisionntiened in
subsection (1)(b) relates.”

81. Pursuant to the transitional provisions in Schedul® the 2002 Act, notices served
pursuant to sections 74 and 75 of the 199& are to be treated as notices served
under section 120 of the 2002 Act for the purpasfesection 96 of the 2002 Act
Paragraph 4 of Schedule ® the 2002 Act provides:

“Earlier Appeal
In the application of section 96 -

(@) areference to an appeal or right of appedkr a provision of this Act
includes a reference to an appeal or right of dppealer the
Immigration and Asylum Act 1999,

(b) a reference to a requirement imposed undgrAttt includes a reference
to a requirement of a similar nature imposed uriaigr Act,
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(c) a reference to a statement made in pursuaneerefuirement imposed
under a provision of this Act includes a referemzeanything done in
compliance with a requirement of a similar natunder that Act, and

(d) a reference to notification by virtue of thAst includes a reference to
notification by virtue of any other enactment.

82. Section 96 of the 2002 Act (as amended by SectibnoB the Asylum and
Immigration (Treatment of Claimants, etc.) Act 200the 2004 Act")) sets out a
certification procedure which in the circumstantiesrein specified precludes any
right of appeal under Section 82 against certaim memigration decisions. Section
96 as amended (which was applied by the Secretar§tate in certifying the
Claimant's February 2004 claim and is still in &rprovides:

“Earlier Right of Appeal

(1) An appeal under section 82(1) against an imatign decision ("the new
decision™) in respect of a person may not be broifgihe Secretary of
State or an immigration officer certifies —

a) that the person was notified of a right of appewlar that section
against another immigration decision ("the old deri")
(whether or not an appeal was brought and whetherob any
appeal brought has been determined),

b) that the claim or application to which the new demi relates
relies on a matter that could have been raised eppeal against
the old decision, and

c) that, in the opinion of the Secretary of Statehwm immigration
officer, there is no satisfactory reason for thattter not having
been raised in an appeal against the old decision,

(2) An appeal under section 82(1) against an immignadiecision (“the new
decision") in respect of a person may not be broufgihe Secretary of
State or an immigration officer certifies —

(a) that the person received a notice under sectionbl2@rtue of
an application other than that to which the newiddex relates or
by virtue of a decision other than the new decision

(b) that the new decision relates to an applicatiorclarm which
relies on a matter that should have been, but babeen, raised
in a statement made in response to that notice, and

(c) that, in the opinion of the Secretary of Statehm immigration
officer, there is no satisfactory reason for thattter not having
been raised in response to that notice.”

(5) Subsections (1) and (2) apply to prevent a persagist of appeal
whether or not he has been outside the United Kingdince an earlier
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right of appeal arose or since a requirement ur@kstion 120 was
imposed.

The precursors to Section 96 of the 2002 Act andigration Rule 353

83. The 1999 Act contained provisions for certificatialbeit in different terms to those
set out in section 96 of the 2002 Act. Section v@viled for service of a one-stop
notice and section 73 gave the Secretary of Staliecaetion to certify (a) that an
appellant’s claim could reasonably have been ireduith a statement required from
him under section 74 but was not so included an@hhat it could reasonably have
been made in the original appeal but was not sceraad in either case (c) that one
purpose of such a claim would be to delay the reaxhdvom the United Kingdom of
the appellant or any member of his family and (@ttthe appellant had no other
legitimate purpose for making the claim. Section fdBher provided that on the
issuing of such a certificate the appeal so faekding to that claim was to be treated
as finally determined.

84.  Thus Section 73 of the 1999 Act provided:

“(1)This section applies where a person (“the dppél) has appealed
under the Special Immigration Appeals Commissiort 2@97 or this
Act and that appeal (“the original appeal”) hasrbénally determined.

(2) If the appellant serves a notice of appeal n@ka claim that a
decision of the decision-maker was in breach ofappellant's human
rights, the Secretary of State may certify thatigiopinion —

a) the appellant’s claim -

(i)  could reasonably have been included in a stateregnired
from him under section 74 but was not so incluaed,

(i)  could reasonably have been made in the origina¢apput
was not so made;

(b) one purpose of such a claim would be to ddi@yremoval from
the United Kingdom of the appellant or any membérhis
family; and

(c) the appellant had no other legitimate purpfisemaking the
claim.

(3)On the issuing of a dexéite by the Secretary of State under subsec#in (
the appeal so far as relating to that claim, isbeo treated as finally
determined.

(4) Subsection (5) appliesaifnotice under section 74 was served on the
appellant before the determination of his origiappeal and the appellant
has served a further notice of appeal.

(5) The Secretary of State moaytify that grounds contained in the notice of
appeal were considered in the original appeal.
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(6) On the issuing of a cestife by the Secretary of State under subsectipn (5
the appeal, so far as relating to those ground$ ise treated as finally
determined.

(7 Subsection (8) applies @in the application of the appellant, an
immigration officer or the Secretary of State makedecision in relation to
the appellant.

(8) The immigration officer, as the case may be, the Secretary of Stateay
certify that in his opinion-

(a) one purpose of making an the application wadetiay the removal
from the United Kingdom of the appellant or any nbem of his
family; and

(b) the appellant had no other legitimate puepdsr making the
application.

(9) No appeal may be biduginder the Special Immigration Appeals
Commission At 1997 or this Act against a decisionao application in respect
of which a certificate has been issued under stiose@).”

85.  Section 74 of the 1999 act provided, so far as nadte
(1)This section applies if -

(a) the decision on an application for leave to enteremain in the United
Kingdom is that the application be refused; and

(b) the applicant, while he is in the United Kingdom, antitled to appeal
against the refusal under the Special Immigratigpeals Commission
Act 1997 or this Act......

(4) The decision-maker must serve on the appliaadton any relevant member of
his family a notice requiring the recipient of thetice to state any additional
ground which he has or may have for wishing to reoteremain in the United

Kingdom.

(5) “Decision-maker” means the Secretary of Statgas the case may be) an
immigration officer.

(6) The statement must be —
(& in writing; and

(b) served on the Secretary of State before the emslict
period as may be prescribed.
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(7) A statement required under this section must —

(@) if the person making it wishes to claim asylum lude a
claim for asylum;...

(b) if he claims that an act breached his human righ¢tide
notice of that claim...

86. In its original un-amended form, Section 96 of @02 Act contained provisions
which in some respects were more akin to thoseatian 73 of the 1999 Act than to
those of the 1996 Act in its subsequently amended.f Thus section 96 of the 2002
Act in its original form provided:-

(1) An appeal under section 82 (1) against an immignatiecision (“the new
decision”) in respect of a person may not be broumhcontinued if the
Secretary of State or an immigration officer ceztif—

(a) that the person was notified of a right to appewlan that section against
another immigration decision (whether or not aneappvas brought and
whether or not any appeal brought has been deted)in

(b) that in the opinion of the Secretary of State @ ithmigration officer the
new decision responds to a claim or applicationctvithe person made in
order to delay his removal from the United Kingdomthe removal of a
member of his family, and

(c) that in the opinion of the Secretary of State @ ithmigration officer the
person had no other legitimate purpose for makihg tlaim or
application.

(2) An appeal under section 82 (1) against an immignatiecision in respect of a
person may not be brought or continued if the Sagyeof State or an
immigration officer certifies that the immigratiodecision relates to an
application or claim which relies on a ground whilkh person —

(a) raised on an appeal under that section againsth@ndammigration
decision,

(b) should have included in a statement which he wasired to make under
section 120 in relation to another immigration de or application,

(c) would have been permitted or required to raise pnappeal against
another immigration decision in respect of whichcheose not to exercise

a right of appeal...

(3) A person may not rely on any groundan appeal under Section 82(1) if the
Secretary of State or an immigration officer cessf that the ground was
considered in another appeal under that sectiomgbtdoy that person. “

87. Inits original form Section 96 of the 2002 Act aamto force on 1 April 2003. In its
amended form, which was in force at the time of 16eJune 2006 decision, Section
96 came into force on 1 October 2004 by virtue edt®n 30 of the 2004 Act 2004.
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88. On 18 October 2004 paragraph 346 of the Immigrattules was replaced by
paragraph 353 which was in force on 15 June 200#nvthe Secretary of State made
his decision. Paragraph 353 is in these terms:

“When a human rights or asylum claim has been esefuand
any appeal relating to that claim is no longer pegdthe
decision-maker will consider any further submissiand, if
rejected, will then determine whether they amounttfresh
claim. The submissions will amount to a fresh cl#itiey are
significantly different from the material that hg@seviously
been considered. The submissions will only be &ggmtly
different if the content

()  had not already been considered; and

(i)  taken together with the previously considered
material created a realistic prospect of success, n
withstanding its rejection.”

89. Paragraph 346 of the Immigration Rules which wataed by paragraph 353 was in
these terms:

“Where an asylum applicant has previously been sexfu
asylum during his stay in the United Kingdom, tlexi®tary of
State will determine whether any further repres@mashould
be treated as a fresh application for asylum. Téerédary of
State will treat representations as a fresh appicdor asylum
if the claim advanced in the representations idicently
different from the earlier claim that there is aligtic prospect
that the conditions set out in paragraph 334 [thdb say the
criteria for grant of an asylum] will be satisfidd. considering
whether to treat representations as a fresh cldienSecretary
of State will disregard any material which

(i) is not significant; or
(i) is not credible; or
(i)  was available to the applicant at the time when the
previous application was refused or when any

appeal was determined.”

90. Paragraph 346 was introduced on 1 September 128&giRaph 334, which is referred
to in paragraph 346, was in these terms:

“An asylum applicant will be granted asylum in thmited
Kingdom if the Secretary of State is satisfied that

() heis in the United Kingdom or has arrived at
a port of entry in the United Kingdom; and
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92.

93.

94.

95.

(i)  heis arefugee, as defined by the Convention
and Protocol; and

(i)  refusing his application would result in his
being required to go (whether immediately or
after the time limited by any existing leave to
entry or remain) in breach of the Convention
and Protocol, to a country in which his life or
freedom would be threatened on account of
his race, religion, nationality, political
opinion or membership of a particular social
group.”

This application raises issues as to the relatiprisgtween on the one hand principles
contained in Section 96 of the 2002 Act which aguably analogous to those set out
in Ladd v Marshall1954 1WLR 1489 and on the other hand the extethefights
and obligations respectively of applicants andSkeretary of State in asylum and/or
human rights claims which, by virtue of being h&ddconstitute fresh claims under
Rule 353, are deemed to have a realistic prosgettocess on appeal.

As a preliminary observation before considering gaeties’ submissions and the
authorities, | would draw attention to points argsirom the legislative chronology.

First the matters to be certified have evolved. &frection 73 (2) (b) and (c) of the
1999 Act the focus was on the purpose of the nawnclwas one purpose to delay the
removal from the United Kingdom of the appellantobrany member of his family;
and if so did the appellant have any other purgosenaking the claim which was
legitimate? That was also the focus under sect(LP(b) and (c) of the 2002 Act as
originally enacted. Under section 96 (1) (c) any (€ of the 2002 Act as amended
the focus is not on the purpose of bring the cldRather it is on whether there is a
satisfactory reason for a matter relied on in tee glaim not having been raised in an
appeal against the old decision and/or in a statermade in response to a section
120 one-stop notice.

Second until October 2004 the provision which @nféice involved a test analogous
to Ladd v Marshallprinciples was paragraph 346 of the ImmigratiohneRuThat test,
as discussed below, reflected the test as to vamatituted a fresh claim laid down by
the Court of Appeal irR v Secretary of State for the Home Departmentagte p
Onibiyo[1996] QB 768. There was raadd v Marshalltype test either in section 73
(2) of the 1999 Act or in section 96 (1) of the 208ct in its original form. Section 96
(2) (b) of the 2002 Act in its original form diddos on whether a ground was relied
on in a new application or claim which should hdeen included in a statement
required to be made under section 120 in relatoanobther immigration decision or
application but there was no equivalent provisiomelation to a ground which could
or should have been raised in an earlier appealtfzer@ was no provision for the
Secretary of State to certify that in his opinitere was no satisfactory explanation
for the ground not having been included in the oesp to the section 120 one-stop
notice.

In the statutory regime which was in force on 15eJ2006 there was nioadd v
Marshall type test at the stage where the Secretary of Stas determining whether
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96.

there was a fresh claim. That had been removed Wuba 353 of the Immigration
Rules replaced Rule 346 on 18 October 2004. TheRwe reflected (whether or not
it was created as a result of)  criticism by @allJ inR (Gungor) v SSHI2004]
EWCH 2117 (Admin) of theeadd v Marshalltype requirement in Rule 346 on the
Secretary of State to disregard any material whiak available to the applicant at the
time when the previous application was refused bermwany earlier appeal was
determined. However under section 96 of the 2002 ascamended on 1 October
2004 aladd v Marshalltype test was introduced into the statutory meisiman
whereby in certain circumstances an appeal evensigafresh claim with a realistic
prospect of success was by statute excluded. Thdsrwsection 96 (1) and (2) an
appeal under section 82 (1) against an immigradiecision might not be brought if
the Secretary of State or an immigration officertiied that in the opinion of the
Secretary of State or the immigration officer theras no satisfactory reason for a
matter on which the application to which the newisien related relied not having
been raised in an appeal against the old decisnoiioa in a statement made in
response to a notice under section 120.

This is a point of some potential importance. THai@ant relied on a number of
authorities to support his submission thatld v Marshallprinciples have been held
either not to apply or to apply only in a waterexvd form in the context of asylum
and human right cases. In considering that subamssiis necessary to bear in mind
the context in which those dicta and decisions weagle. The context was usually
the construction of a rule or regulation or a commaw principle as to the
admissibility of evidence as distinct from the douastion of a statute. While there is
or may be scope to construe a statutory provisioreference to an assumption that
in the absence of express contrary intention Fadid may be assumed to have
intended not to applyLadd v Marshall principles with full rigour where the
consequence of doing so might be to expose ancapplor claimant to a breach of
his asylum and/or Article 3 rights, it does notidal that if there is an irreconcilable
conflict between on the one hand the clear intentd Parliament on a proper
construction of a statutory provision and on thieeothand a principle thatadd v
Marshall type principles should not apply with full rigour an asylum or human
rights context that the latter should prevail.

The Claimant’s case

97.

On behalf of the Claimant Ms Dubinsky advanced animer of alternative
submissions. In the judicial review Claim Form #ezond ground relied on was that
the Secretary of State’s certification of the Clantis asylum and Article 3 ECHR
claims under section 96(1) and (2) of the 2002 was$ unreasonable. On its face this
ground was confined to a challenge to the exefoyséhe Secretary of State of his
discretion under section 96 (1) and (2) by refeeena Wednesburyprinciples.
However, the submissions advanced in support df ghaund in the Statement of
Grounds went further. It was submitted that:

“There being a realistic prospect of success oreapm the
Claimant’'s Refugee Convention and Article 3 ECHRIirok,
the Defendant’s decision to certify the Claimardiaims and
deny the Claimant a right of appeal to an immigmragudge is
irrational. The common law principle that provissomvhich
restrict right of access to a court must be naryoednstrued
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(see for exampl&SHD v Saleerf2000] Imm AR 529) applies
with particular force where the claim engages Ae¢ti@ ECHR.

It is submitted that the exclusion of a right ofpapl by
certification where there is a valid Article 3 ECHRaim is
incompatible with the procedural safeguards inheirerrticle

3 ECHR. Pursuant to section 3 Human Rights Act 1968tion
96 of the 2002 Act can be read and given effeet way which

is compatible with Convention rights by precluding
certification and the consequent loss of appeditsigvhere
there is a valid Article 3 ECHR claim.”

The practical effect of those two submissions ifreat would be the same. They
would both have the effect that there could be inmumstance in which there could
ever be a lawful certification by the SecretaryState under section 96 of the 2002
Act in any claim based on an Article 3 ECHR clairhene the Secretary of State has
determined that there is a realistic prospect otess on appeal and thus determined
that there is a fresh claim.

Under the first submission it would always be ioa#l for the Secretary of State to
exercise her discretion to certify in such a casesffect there would thus, in such
cases, be no discretion at all. That is despitéatiethat Section 96 does not impose a
duty on the Secretary of State to certify whererédtevant conditions are satisfied and
thus on its face contemplates a discretionary poateer than a duty.

As a matter of analysis the second submissiondoasé is on the requirement under
Section 3 of the Human Rights Act that so far ais ipossible to do so legislation
must be read and given effect in a way which is matible with Convention rights,

appeared to constitute a submission that as a muttetatutory construction the

prohibition on appeals in Section 96(1) and (2) was intended by Parliament to
apply in a case based on an Article 3 claim whée $ecretary of State has
determined that there is a fresh claim and thugadistic prospect of success on
appeal.

However in her opening written submissions Ms Dskynadvanced the second
submission in a different way, namely that in thestplated circumstances it is
incompatible with the Secretary of State’s own elsitinder section 6 of the Human
Rights Act to certify and thereby deprive the clamhof access to a court or tribunal.
It thus appeared that what Ms Dubinsky meant in &&tement of Grounds by
reading and giving effect to section 96 in a wayalths compatible with Convention
rights by precluding certification and the consedguess of appeal rights where there
is a valid Article 3 claim was not that, even whtrere has been a lawful certification
by the Secretary of State, Section 96 (1) and @nhdt have effect to exclude an
appeal because section 96 (1) and (2) do not ap@uch a case. The focus of the
submission appeared not to be on the preclusioanofppeal by the words “an
appeal... may not be brought if the Secretary of eStatcertifies...” as being
inapplicable in an Article 3 fresh claim case. Ratthe focus appeared to be on the
Secretary of State’s act of certification. As itsffarmulated in a subsequent note, the
submission was that in certifying the Claimant'ssti asylum and Article 3 ECHR
claim the Defendant acted contrary to her obligetizander Section 6. However
elsewhere, as appears below, Ms Dubinsky reveotdidet original formulation of the
second submission and contended that Section BeoHtiman Rights Act requires
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Section 96(1) and (2) to be construed in such a agapot to apply to an Article 3
claim. In the course of argument Ms Dubinsky isp@nse to a question from the
court expressly disavowed any alternative submissgiat if her submissions were
wrong then Section 96 of the 2002 Act is incompatikith the ECHR and should be
declared to be so by the court.

In her opening written submissions Ms Dubinsky aumbeal three alternative
submissions:-

€)) Having found that an asylum applicant has naaffesh claim, the Secretary
of State has made a finding that the claim is ‘iicgmtly different” from the
earlier claim and has “realistic prospects of sasten appeal to the AIT. Itis
incompatible with the Secretary of State’s own esitinder section 6 of the
Human Rights Act and/or unreasonable to then dephat person of access
to a court or tribunal. ( “Submission(a)”)

(b) The Secretary of State has discretion oveltindrao certify a claim under
section 96 of the 2002 Act. The Secretary of Statefailed to have regard to
that discretion in the Claimant’s case but hasreoaosly treated the question
of whether the Claimant relied on a “matter” whicbuld have been raised”
earlier as determinative of the question of whetberertify.( “Submission
(b)")

(c) The test of whether there is a satisfactoagoa under section 96(1)(c) or
section 96(2)(c) requires the decision maker tcwhar whether the
underlying claim has merit or conversely is a spusiclaim brought solely to
delay removal. The Secretary of State failed teeh@gard to underlying merit
when determining that the Claimant had no satisfgateason. ( “Submission

(©)")

In the note to which | have referred, Ms Dubinskyfirmed that the challenge under
(a) above has the effect that, if correct, the &acy of State can never lawfully
certify under section 96 (1) or (2) a fresh asylmArticle 3 ECHR claim.

The Claimant’s Submissions (b) and (c):alleged exia the decision-maker’s application of
the Section 96(1) and (2) procedure to the facti®tase

104.

105.

The issues raised in Submission (a) are of greatptexity and even greater
importance. However, in my judgment the disposahefClaimant’s challenge to the
Secretary of State’s decision to certify is not elggent on their resolution. That is
because in my view the claim succeeds on this gtdondifferent reasons referable
to errors in the way in which the decision makertlms case approached the
certification process laid down in Section 96(10l 42).

In my judgment, even if Section 96 (1) and (2) leé 2002 Act applies to an asylum
and/or Article 3 ECHR claim which has been detesdiby the Secretary of State to
have a realistic prospect of success and to besh fclaim, and even if there are
circumstances in which it would not be unreasondbiethe Secretary of State to
exercise the power to certify and such an exemwsaéld not be contrary to her duty
under Section 6 of the Human Rights Act, the deni$o certify in this particular case
was legally flawed.
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Under Section 96 (1) and (2) before the Secretér$tate can lawfully decide to
certify, she has to go though a four stage prodesst she must be satisfied that the
person was notified of a right of appeal under i8add2 against another immigration
decision (Section 96(1)) or that the person recki@enotice under Section 120 by
virtue of an application other than that to whible hew decision relates or by virtue
of a decision other than the new decision (Sec@®(2)). Second she must conclude
that the claim or application to which the new demm relates relies on a matter that
could have been raised in an appeal against thdemlidion (Section 96(1)(b)) or that
the new decision relates to an application or chaimch relies on a matter that should
have been but has not been raised in a statemei# maresponse to that notice
(Section 96(2)(b)). Third she must form the opinibat there is no satisfactory reason
for that matter not having been raised in an appgainst the old decision (Section 96
(2) (c)) or that there is no satisfactory reasantti@t matter not having been raised in
a statement made in response to that notice (®eé#o(2)(c)). Fourth she must
address her mind to whether, having regard tceldlvant factors, she should exercise
her discretion to certify and conclude that it ppeopriate to exercise the discretion in
favour of certification.

No complaint is made by the Claimant in respedheffirst two stages of the process
in this case. He was plainly notified of his rigiitappeal and served with a one stop
notice (albeit under Section 74 of the 1979 Acheatthan Section 120 of the 2002
Act). Nor is it disputed by the Claimant that thewnclaim submitted in February
2004 relied on matters which could have been raisethis appeal against the
Secretary of State’s original decision to refusgyeand which should have been but
was not raised in the original statement made sparse to the Section 74 one-stop
notice.

The third stage of the process required the SegrethState to have formed the
opinion that there was no satisfactory reasonHermatters now relied on not having
been raised in the earlier appeal or in the statémade in response to the Section 74
notice. On its face, in my view the Decision Leseaggests that the Secretary of State
did not take the steps required by the third ortfostages of the process. (More
accurately, since the letter stated that the Clailmaepresentations had not been
considered by the Secretary of State personallypp@n official acting on his behalf,

it suggested that the requisite steps had not tadem by that official.)

Thus the letter stated:

“Your client is seeking to rely on matters that kcband should
have been raised at the hearing of his apg&aisequentlyit
has been decided to apply a certificate to thigrcla.. Your
client is seeking to rely on matters that could ahduld have
been raised in the Statement of Additional Grouhds he was
required to complete as part of the One Stop psoces
Consequentlyit has been decided to apply a certificate to this
claim.” (Emphasis added.)

On its face these statements are susceptible ¢f tard interpretations. Either the

official ignored the third stage of the proces@dther and failed to address the
guestion of whether in his opinion there was nas&attory reason for the matters not
having been raised on the earlier appeal or irBietion 74 statement. Or the official
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formed the opinion that the mere and very factd tha matters could have been
raised in the earlier appeal and should have baewére not raised in the Section 74
statement themselves led inevitably to the conafushat there was no satisfactory
reason for them not having been raised in the dappe&n the statement. Either
explanation would in my judgment plainly vitiateetbecision.

The former would demonstrate that the decision makeitted to take one of the
requisite steps without which the power to certiuld not lawfully be exercised.
The latter would demonstrate a fundamental miswstdieding of the process which
the decision maker is required to go through betteeiding to certify. In effect it
would suggest that he conflated and equated thstiqne whether (a) the matters
could and/or should have been raised in the eapeeal and/or one stop statement
with the questions whether there was in his opimonsatisfactory reason for them
not having been so raised. In reality, as in mywige self-evident, these are two
separate and distinct sets of questions. The asstgethe first cannot themselves
lawfully provide the answers to the second. Wergherwise there would be no need
for the additional requirement for the decision erato certify that in his opinion
there was no satisfactory reason for the mattethaang been raised. It would in
every case be sufficient to certify that they coaitdl should have been but were not
So raised.

In reality the matters which the decision makerldcand indeed should take into

account in forming his opinion as to whether therer is not a satisfactory reason go
far wider than the fact that they could and shdwdsle been raised earlier. Indeed at
the third stage of the process that fact is a gimegvery case. If the matter could not
and/ or should not have been raised earlier orthenohecessary conditions precedent
for the exercise of the power to certify will besaht and the power to certify cannot
be exercised in any event. No question of whetheretwas or was not a satisfactory
reason arises.

This is not, in my view, a technical or arid shorting in the decision making
process. In my judgment it goes to the very hefitt @he point is best illustrated by
reference to Section 96(1). Under section 96(1)t(ls) not necessary in order for the
certification power to be exercisable that the sraghould have been raised in the
earlier appeal but merely that ¢ould have been. Thus in an extreme case the
Claimant might be relying on a matter of whose texise he was unaware but which
had he been aware of it could have been raiset @aier appeal. It could not in my
judgment possibly be lawful for the decision maleecertify that in his opinion there
was no satisfactory reason for the matter not ftaben raised in the earlier appeal
without separately addressing the question whethkeis opinion having regard to all
the circumstances of the case the explanation ahyahe matter was not raised was
or was not satisfactory.

The premise on which this question falls to be @eTed is a new asylum or Article 3

claim which the decision maker has determined haslsstic prospect of success and
is thus a fresh claim. In other words there is @isBc prospect that the Claimant
would succeed if allowed to proceed to appeal nsyseding the AIT that, on the low

test applicable in such cases, there is a rdalbfishe Claimant being persecuted or
facing death or torture on return The propositioat in those circumstances it would
be lawful for the decision maker to certify thathiis opinion there was no satisfactory
explanation for the matters not having been raesaatier with the consequence that
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the Claimant would be deprived of a right he wootlderwise have to appeal without
addressing his mind to the reasons why the matter® not raised earlier and
evaluating those reasons would in my view be whatigustainable.

In a well known passage in the caseNd¥ (DRC)[2006] EWCA Civ 1495, Buxton
LJ emphasised the importance in an asylum casdefconsideration of all the
decision makers being informed by the anxious swrubf the material that is
axiomatic in decisions that if made incorrectly niegd to the applicant’s exposure to
persecution:

“The rule [Rule 353 of the Immigration Rules] oniyposes a somewhat
modest test that the application has to meet befdrecomes a fresh claim.
First the question is whether there is a realipticspect of success in an
application before an adjudicator, but not morenttieat. Second, as Mr Nicol
QC pertinently pointed out, the adjudicator himsides not have to achieve
certainty but only to think that there is a readkriof the applicant being
persecuted on return. Third, and importantly, siasglum is in issue, the
consideration of all the decision-makers, the Sacye of State, the
Adjudicator and the Court, must be informed by #imxious scrutiny of the
material that is axiomatic in decisions that if madcorrectly may lead to the
applicant’'s exposure to persecution. If authorisy needed for that
proposition, see per Lord Bridge of HarwichBogdaycay v SSH[1987] AC
514 at p. 531F “(paragraph 7).

Although the context of Buxton LJ’s dicta was thi®pstage of the Secretary of State
making a determination under rule 353 as to whet@esentations constitute a fresh
claim, they are in my judgment of equal applicatiorthe approach to be adopted in
the first instance by the decision-maker when amreag whether to certify under
Section 96 and then by the Court in consideringapplication for judicial review
challenging the lawfulness of the decision. Bogisions share with those involved
at the fresh claim stage the characteristic thataéle incorrectly they may lead to the
claimant’s exposure to persecution. A fortioriairtase such as this where there is in
addition an Article 3 claim that they may leadle tleath or torture of the Claimant.

In his written submissions on behalf of the Secyetd State, Mr Strachan submitted
that the Secretary of State’s decision containstailéd analysis and anxious scrutiny
of the Claimant’s new representations and why stee the decision was in fact made
by her predecessor) rejected the claims made Im d§the material, as well as why
she was certifying the decision pursuant to Sed@®wof the 2002 Act. The Secretary
of State, he submitted, was entitled to find the &xplanation advanced for the
previous untruthful account and the failures by laimant to have previously

advanced the matters now relied on were not sat@faand therefore such as to
give rise to the power to certify under Sectiondd@he 2002 Act. As to the first of

those submissions, | do not accept it in so fait aslates to the reasons why the
Secretary of State was certifying the decision. miy view, the second submission
begs the critical question of what were the reasamg the Secretary of State found
that the explanations were not satisfactory.

In my view, so far from containing a detailed as&yand anxious scrutiny of why the
decision to certify was taken, the Decision Lettert only failed to provide a
satisfactory account of the third stage of the igtpiprocess but also contained on its
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face no indication that the fourth stage which weguired to be gone through was
addressed at all. On the contrary, the two passs&feout above on their face suggest
that the decision-maker did not address the fastdge at all either. That is to say, he
did not consider whether or not to exercise therdigon to certify. He appears to
have proceeded on the assumption that, having wdedl|that the matters could and
should have been raised earlier, he was entitlédowi more to decide to certify.
Alternatively, even if | am wrong in relation toetlthird stage and the decision-maker
did after anxious scrutiny of all relevant mattargl on reasonable grounds reach the
conclusion that there were no satisfactory reagsontghe matters now relied on not
having been relied on earlier, he appears to haweepded on the basis that that
conclusion entitled him without more to decide #&tidy. In so proceeding, in my
view he erred in treating as automatic what isdality a discretionary decision. |
return to the issue of discretion below.

Returning to stage three of the process, it istrighpoint out that, contained within
the section of the Decision Letter which set o thasons why the Home Office
rejected the claim on its merits and concluded thatClaimant did not qualify for

asylum or humanitarian protection, was a statentiegit the Home Office was not
prepared to accept the unsigned Statement of EsedEarm enclosed with the letter
of 19 February 2004 as the truth. In particuléergton was drawn to the Claimant’s
new assertion that he had been working enthusadistio the Intelligence Unit of the

Tamil Tigers, that he had access to their files #rmat he had been involved in
interrogations.

The Decision Letter referred to the fact that trdjullicator had been scathing as to
the central pillar of the Claimant’s original versi of events and continued as
follows:

“Your client seeks to lay the blame for misleaditige
Immigration Service and the Adjudicator at the daodrhis
previous representatives, Ratna & Co. The Homedc©ff
cannot intrude into the dealings between an appuliead his
legal adviser beyond pointing out that, if he feiat he has
been badly advised, he should make a complainhéoLaw
Society. Your client states that his original etaént was not
read back to him until the day before his appearihg at
which time he found it to be full of errors. Yoclrent attended
the appeal hearing and had a full opportunity tckenany
further statements, amendments or clarificationswighed.
You are referred to paragraph 7 of the Adjudicator’
Determination:

“With the assistance of an interpreter, the appelgave
evidence to me. He dealt with the preparation igf h
statement and corrected some dates in that statemsen
noted on the copy on file. Subject to those ameads) he
adopted the statement as his own evidence-in-chief”

If we were to accept your client's new statement tlas
unvarnished truth it would mean that he had knolyitigd to
the Home Office and the Adjudicator. Your clientasv
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represented at appeal by Counsel who could haveeddnim

of the serious consequences of this. The Home®féikes the
view that your client is responsible for his choict legal

adviser and for ensuring that the claim he advaiscdse truth.
Your client admits at paragraph 5 of his statentkeat he had
not told the truth during the processing of his lasy
application or subsequently at appeal. In lighhisfbehaviour
the Home Office is not prepared to place any weaihall on

further uncorroborated claims. The enclosures wathr letter
of 19 February 2004 have been examined but theyoimway

support your client’s latest claims ....".

The comments and conclusions in that passage WesaiGto be part of the reasons
why the new claim was rejected on its merits. €hgas no suggestion that they also
were the reasons or part of the reasons for thisideemaker reaching the conclusion
that there were no satisfactory reasons for thestéens not having been raised earlier.
A decision letter is not, of course, a statute sinoluld not be construed as if it were.
The Court may be entitled to infer that matteremefd to in the context of assessing
the merits of the claim were still in the mind bktdecision-maker at the stage of
considering the satisfactory or unsatisfactory reatf the reasons for matters relied
on not having been raised earlier.

However, it is also necessary to remind onesetfttimeffect of the Decision Letter is
that, subject to this challenge for judicial revjeand subject to any further
consideration of the later submitted materialsilitlead without further appeal to the
return to Sri Lanka of an asylum seeker whose claiat if returned he faces a real
risk of persecution, death and/or torture has kErrmined in the same Decision
Letter to have a realistic prospect of successppea. It is thus also necessary to
remind oneself of the duties of anxious scrutinpased both on the decision-maker
and on the Court. Finally it is pertinent to dratteation to the dictum of Kennedy LJ
in Balamurali and Sandhu and The Secretary of Statetife Home Department
[2003]EWCA Civ 1806 in the context of a discussairthe statutory power to certify
claims in the 1999 Act: “As with all decisions whiaffect the rights of individuals, it is
important that the reasons for issuing a certdi@at properly explained.” (paragraph 39).

Applying that approach, | do not consider that gessage which | have set out
displaces the conclusion that the decision-makeémdt properly discharge the duty
imposed on him in the third or fourth stages ofghacess.

First, the two extracts first cited contain no refece at all to any of the comments or
conclusions which appear as part of the reasongejecting the claim on the merits.

Second, those passages explicitly state that theside to certify was consequent
upon and only upon the fact that the Claimant weeking to rely on matters that

could and/or should have been raised earlier. dTdmd in any event, even if one were
to assume in the decision-maker’s favour not ohbt the did go through the third

stage of the process but that in doing so he hadind the matters set out in the later
passage, that would not in my judgment demonstitzdé he had addressed with
anxious scrutiny the question whether the reasoese vgatisfactory and had, by
reference to a consideration of all relevant maftiarmed the opinion that they were
not. Still less that he addressed with anxioustsoy the issue of discretion.
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In the first place, there is no explanation in Erexision Letter of the reasons why the
decision-maker reached the conclusion that there aveealistic prospect of success
on the asylum and Article 3 claims and thus thatytkonstituted a fresh claim.
Indeed, as already mentioned, there was not eveneirDecision Letter an explicit
statement that the decision-maker had determiregdhkrewvasa realistic prospect of
success and that themas a fresh claim. As already mentioned, the Defehdathe
Acknowledgement of Service admitted those facts asdVr Strachan accepted, they
are implicit in the fact that the Decision Letteuhd it necessary to go on to address
the question of certification. Had there been atednination that there was a fresh
claim, there would have been no immigration decisaad thus no prima facie right
of appeal under Section 82 subject to certificatinder Section 96.

The lack of any statement of the reasons for theragnation that there was a fresh
claim makes it all the more difficult for the Setemy of State to argue that when it
came to the third stage of the process the propeoas scrutiny was deployed. In
oral argument there was discussion as to whetleeretiison for the determination was
a conclusion by the decision-maker that the Clatrearew version of events had a
realistic prospect of being believed by the IAT wanether it was because of the
contents of the report of Dr Good. Mr Strachangasted it was unlikely to have
been the latter because the Decision Letter refeirat and said that, as it was not
specific to the Claimant, it was of interest onylmckground information and did not
establish that either of the accounts he had givere the truth. There is some force
in that submission. However, since the Good repas not available to the Court, it
is not possible to express a definitive view ong wathe other. If it was the Good
report and only the Good report which led the denisnaker to conclude that there
was a real prospect of success, it is hard to s®e the decision-maker could
reasonably have decided to certify the claim. Bat basis, even assuming that he
considered on reasonable grounds that there wastsfactory explanation for the
Claimant’s second version of events not having lregsed earlier, it is hard to see
how that could justify excluding a right of appe@diose realistic prospects of success
the decision-maker concluded depended on a repdd which there was no finding
that it could or should have been raised earliethat there were no satisfactory
explanations for it not having been so raised.e& that is an example of a matter
which, on that hypothesis of the facts, ought in wsw to have been taken into
account at the fourth stage of considering whetthexercise the discretion.

If one assumes that the reason why the decisioremadncluded that there was a
realistic prospect of success was not the Goodrtregonot exclusively the Good
report but rather the decision-maker’s view thar¢hwas a real prospect of the IAT
believing that the Claimant’s second version ofrésavas truthful, there is nothing in
the Decision Letter to suggest that he took thet account when assessing whether
or not the Claimant’s explanation for not havinged it at the first appeal or in the
one-stop statement were satisfactory. If anthéoextent that the second passage
from the decision Letter set out above constittitesreasoning process by which the
decision-maker reached the opinion that there weresatisfactory reasons for the
new version of events not having been raised eathere are in my view a humber
of unsatisfactory aspects to it.

First, the chain of reasoning appears to have lteat if the new version of events
was true, it followed that the original version rmhgve been a lie. Since, on that
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basis, the original version was a lie, the Homad@ffvas not prepared to place any
weight at all on the uncorroborated new versianml view this somewhat simplistic
approach failed to ask, let alone answer, the alsvguestion whether there might be
a plausible reason for the Claimant having givdalse account in his first statement
and not withdrawn it on the appeal other than thats well as the new version of
events were both false attempts to pursue a banh.cldf the Claimant’'s second
version of events was true and he was indeed drugastic and senior member of
the Tamil Tigers Intelligence Unit who had beendived in brutal interrogation of
suspected informers and had access to secret ifilssnot in my view inherently
implausible that he might well have been genuirfélyhtened that to reveal those
matters would place him in jeopardy and undermiseaBylum claim in the eyes of
the UK authorities.

This aspect is in my view compounded by the appdeginre of the decision-maker
to take into account the circumstances in which dhginal statement came to be
made. (There is certainly no reference to thenhénletter.) It will be recalled that the
Adjudicator accepted the Claimant’s explanationtfe comparatively short delay in
submitting the original Statement of Evidence Fopart of which was the Claimant’s
assertion that between 7 July 2001 when he wasdssith a Statement of Evidence
Form and 14 July 2001 when he first met Ratna & i@ had tried unsuccessfully
various solicitors who might be able to provide hwith free legal advice and
assistance and who could also converse with hinTamil. The Statement of
Evidence Form was itself sent by a letter dated)@¥ 2001 shortly after his first
meeting with Ratna & Co. Further, in the letteteda19 February 2004 Messrs
Lawrence Lupin, the Claimant’'s second solicitorsseated that the draft statement
prepared by Ratna & Co had never been read batketcClaimant until the day
before the hearing of his appeal at which poinh&é found that it was full of errors
which were never corrected. There was thus a gpeviono more than 10 days
(commencing shortly after the Claimant arrivedhe tJnited Kingdom) between the
Claimant having first met his solicitors and thsffistatement having been signed and
submitted.

Next and critically the Claimant asserted through $econd solicitors that he had
been advised by Ratna & Co to suppress a lot a@iarinformation such as his very
serious and deep involvement with the Tamil Tigatelligence Unit. The response
in the Decision Letter to this latter point wassty that the Home Office could not
intrude into the dealings between an applicant laadegal adviser beyond pointing
out that if he feels that he has been badly adwsedhould make a complaint to the
Law Society. If and to the extent that this wass Itlasis or formed part of the basis of
the reason why the decision-maker reached theapfifi he separately addressed the
issue) that there was no satisfactory reason &os#tond version of events not having
been raised earlier, it is in my view deficientf the second version of events is
truthful and the Claimant was indeed advised tqoeegs it by his former solicitors,
presumably on the basis that they advised thabiildvundermine his prospects of
being given asylum, it is not difficult to undenstawhy someone in the position of
the Claimant might, however misguidedly, accept #uvice through genuine fear of
being returned to face persecution death and/turtarlf the Claimant was telling the
truth in his second version of events and was pdea from a right of appeal which
had a realistic prospect of that version of evéeing believed by the IAT, it would
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be scant consolation as he faced the prospectwhréo Sri Lanka to know that he
could then make a complaint to the Law Society.

It is of course the case that the decision-makenéd the view that the Claimant’s
assertions in his second version of events werecowbborated by the documents
which accompanied it. It is also the case thatdsm to have been advised to
suppress that version of events by his first dolisiwas itself uncorroborated. There
is a suggestion by the editors of McDonald’s Immaigm Law and Practice seventh
edition, that a serious failure by a representatoveut forward a vital issue which
will have had a significant impact on the outcomfetle appeal might be a
satisfactory reason for the applicant’s failurepyided that there is evidence to
support the allegation and that the matter is serienough to justify a formal
complaint to the representative’s regulatory bodyoahe Office of the Immigration
Services Commissioner (See paragraph 18.44). ldventlorse that view subject to
the following qualification and observation. The sebvation is that even an
uncorroborated statement by the applicant is ewgelenthe fact that it is
uncorroborated going to its weight rather thareitslential status. The qualification is
that while if the matter is not serious enoughustify a formal complaint that might
on its face point against the failure being a &atisry reason, it does not seem to me
that the question whether it is serious enoughlusafy a formal complaint is itself a
necessary requirement for a reason to be considgatefactory. Rather it seems to
me to be a matter going to weight.

In principle the fact that a statement by a claitrthat a representative failed to put
forward a vital issue which might have had a sigaiit impact on the outcome of the
earlier appeal or advised him to suppress suclssueiis uncorroborated does not
mean that that statement is incapable of suppodirdgmonstrating the existence of
a satisfactory reason. Everything in my view degeow the facts and circumstances
of the particular case. In this particular case ohdhe circumstances is that the
decision-maker concluded, on the current assumptioat there was a realistic
prospect of the IAT believing that the Claimantécaend version of events was the
truth. From that conclusion it might be thoughiv@uld not be a big step to conclude
that there was a realistic prospect that the clatimassertion that he was advised to
suppress that version of events by his former gotcwas also the truth. That in my
view would be one of the matters for the decisicaker to consider, take into
account and weigh in the balance together withother matters to which | refer later
in this judgment when forming the opinion whetheere was a satisfactory reason at
the third stage as well as at the fourth stagesofding whether the discretion should
be exercised to certify even if he formed the amnihat there was no satisfactory
reason.

Finally the response in the Decision Letter to@i@mant’s assertion that his original

statement was not read back to him until the ddgrbehis appeal, at which time he

found it to be full of errors, was to point out tliae Claimant attended the appeal
hearing, that he had an opportunity to make anthéurstatements, amendments or
clarifications that he wished and that he did irtleerrect some of the mistakes in his
statement at the hearing, but subject to those dments he adopted the original
statement of evidence as his evidence.

The letter continued:
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“If we were to accept your client’s statement asdhvarnished
truth it would mean that he had knowingly lied te tHome
Office and Adjudicator. Your client was represengcappeal

by Counsel who could have warned him of the serious
consequences of this.”

| find the latter observation puzzling. It is hdaodsee the relevance of the fact that the
Claimant’'s Counsel could have warned him of theoser consequences of lying.
There is no evidence that the Claimant’s Counsdl wiarn him of the serious
consequences of lying or even that he had any mesbelieve such a warning was
necessary. It was not part of the Claimant’'s caspu forward through his second
solicitors that his original counsel had been p#otthe advice allegedly given by the
Claimant’s first solicitors or that he had beervprio the fact that, as the Claimant
now submits, the version of events in the origi@tement of Evidence Form was
not truthful.

While the decision-maker was undoubtedly entitiedake into account the fact that
the Claimant corrected some errors in the origiftement of Evidence Form

without taking the opportunity to admit that it ¢amed substantial lies and omitted
important parts of the truth, in my view the obsgion in the Decision Letter to

which | have referred did not adequately addresspbssibility that the Claimant

might still have been operating at the hearing e liasis of and in reliance on the
advice he claims he had previously been given bydrmer solicitors to suppress the
truth.

Finally the statement that “the Home Office takbs view that your client is
responsible for his choice of legal adviser andeiosuring that the claim he advances
is the truth” does not suggest in my view thatdleeision maker addressed his mind
to the circumstances in which the Claimant cambet@epresented by Ratna and Co
which, on his account, involved great difficultyy & very short space of time after
arriving as an asylum seeker in a country with Whie was unfamiliar, in finding
solicitors who could speak his language and giver@piate advice and that the
deadline for returning and submitting the Statenoéfividence Form was looming.

A number of authorities were cited in the cours@m@ and written argument to the
broad effect that the principles enunciated.&ld v Marshallare applied, if at all, in
the context of asylum and article 3 claims only anvery watered down and
circumscribed way. | refer to some of them laterthe context of the Claimant’'s
Submission (a) in support of his second ground udficjal review. For present
purposes what is significant is that on the assiompghat the Claimant is wrong in
his submission that the Secretary of State canrrawdully certify under section 96
(1) or 96 (2) a fresh asylum or human rightsrolat must in my view be right that
either in the third stage of the process, thatnisagssessing whether there is a
satisfactory reason, or at the fourth stage, thatisay in addressing whether to
exercise the discretion, anxious scrutiny must ivergby the decision maker to the
consequences of certification.

It is in my view self evident that in Part V of tR@02 Act Parliament has sought to
strike a balance between two important and legienpaublic policy objectives which

are potentially in conflict with each other. On thvee hand is the principle of access
to an independent tribunal for determination ofl@syand human rights claims. On
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the other there is the legitimate public interestthe efficient and cost effective
disposal of asylum claims and the desirability ofality in such disposal. The
Secretary of State submits that Parliament chos#ite the balance by providing for
an unconditional right of appeal against the rdflsyaa Secretary of State of a first
asylum or human rights claim and a conditional righappeal against the refusal of a
second fresh claim, the operative condition belrag tvhere the second appeal relies
on a matter that could or should have been raiseah iearlier appeal or in a one-stop
notice statement there must be a satisfactory neémoit not having been raised
earlier. For the reasons given below in my view Seeretary of State’s submission
on this is correct. However it is in my view imptih that construction of section 96
of the 2002 Act that Parliament intended that thedreuld be a genuine and robust
safeguard against the possibility of a second etfbg the Secretary of State being
erroneous. One safeguard of course is providgtidgxistence of the right judicially
to review the refusal of the second fresh claiimer€é are, however, obvious and well
known limitations to the extent of that right. Ausal of a second fresh claim can be
challenged only owWednesburgrounds and the court cannot substitute its owem vi
of the merits for those of the Secretary of Staler in a case which turns on the
truthfulness or credibility of the Claimant is litet practice for the court on a judicial
review application to test the evidence or assestmf the Claimant.

There are thus obvious and potentially criticalitgnio the ability of the right to apply

for judicial review to act as an adequate safegagainst a wrongful refusal by the
Secretary of State of a second fresh claim on #weshof an erroneous view of the
truthfulness or credibility of the Claimant. In #ecircumstances in my view it is to
be assumed that Parliament intended that the pafensidering whether there are
satisfactory reasons for matters not having bemsedaearlier and deciding whether to
exercise the discretion to certify an asylum oriddet 3 claim which has been

determined to have a realistic prospect of sucskesld involve anxious scrutiny of

all the relevant circumstances and that the anfhiihe relevant circumstances to be
taken into account should be generously wide.

In my view those circumstances would ordinarilglide the fact that the claim is an
asylum claim and/or an Article 3 claim, the riskp&frsecution death and/or torture if
the claimant is returned on the basis of a refudath the Secretary of State has
determined would have a realistic prospect of bewegyrturned on appeal, the fact of
that determination and the reasons for it, whetherSecretary of State rejected the
second claim on the merits robustly or only witffidulty and on balance. In a case
such as this, where the claimant’s professed refsonot raising matters earlier is
integrally bound up in the version of events whistat the heart of the substantive
claim, in my view the Secretary of State should sider the impact of his
determination that there is a real prospect of Wieasion of events being accepted on
appeal as truthful on the question of whether themant’'s reason for withholding it
earlier is satisfactory. If the reason put forw@éda misguided fear that telling the
truth or the whole truth might lead to the claimngerejected or to other adverse
consequences, the fact that the reason involveslaaission that the claimant lied in
his original version of events does not in my vidischarge the Secretary of State
from considering whether, taken together with otlbecumstances, there might
nonetheless be a satisfactory reason. In other svibrdhould not be regarded as
automatically dispositive of the question to bevesred by the decision maker.
Although Section 96 has, in my view, a legitimategose of creating an incentive for
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claimants to be open and honest in their origitehts, the power of certification is
not designed to punish those who lie through masplifear of telling the truth, by
exposing them to a real risk of persecution, deatiorture.

Parliament was faced with two potentially competwogsiderations of public policy:
the prevention of abuse by repetition and delayaoubss to independent scrutiny of
a rejected but arguable asylum or Article 3 claliime structure of Part V of the 2002
Act suggests that it had well in mind both consatiens: see the power to certify in
Section 96(1) and (2) in relation to the former #mel right of appeal in Section 82 in
relation to the latter. Although | reject the Claint's primary submission that
Parliament drew the balance by excluding entirké/ power to certify in asylum and
Article 3 claims, | do so in part because in mywigis to be inferred that Parliament
intended that the third and fourth stages of theti®e 96 (1) and (2) certification
process provided for in Section 96 (1) (c) and i8ac96 (2) (c) should provide a
control mechanism for enabling a proper balancebgostruck between the two
potentially competing policy considerations.

Thus although Section 96(1) (c) and Section 96(¢2) assign to the Secretary of
State the assessment of whether the tendered nexipla is satisfactory, that
assessment was not in my judgment intended byaRsht to be undertaken without
reference to the context or by reference to a matest of what is satisfactory. The
measure of what might be considered unsatisfactotiye context of an explanation
for why a student’s essay has been handed indaialikely to be the same as in the
context of why a full and truthful account of evemtas not originally forthcoming by
a newly arrived senior member of a proscribed degdion acting under pressure of
time, in fear and on bad advice. As Sedley LJ r&esthin F P Iran v Secretary of
State for the Home Departmg@007]EWCA Civ 13, in distinguishing dicta of Lord
Bridge of Harwich inAl Mehdawi v Home Secretaj¥990] 1 AC 876 at 898 : “ For
some of these [asylum seekers], the exercise aigheto be heard may literally be a
matter of life and death: for all of them save bogus ( and even they have to be
identified by a judicially made decision) it is andifferent league from the loss of a
student’s right to remain here.” (paragraph 43).

In assessing the tendered explanation in my vienStcretary of State should do so
among other things by reference to the impact that explanation has on the

credibility of the fresh claim. If the explanatiaon reasonable grounds considered
to be so slight or non existent as to be inconsisteth a genuine fear of persecution

or harm it may well be one which she is entitleday is not satisfactory and lead to
certification even if the claim is an asylum or iéle 3 claim and there is some new

elementin it.

By contrast if there is a credible explanation dgy/wome fact relevant to an asylum
or Article 3 claim was not put forward, which ifwere to be accepted as true might
well result in a successful claim, the balancevben the two considerations of
public policy may shift in favour of the provisiai a right of appeal and point to a
conclusion that the power to certify is not exabis either at the third stage because
there is a satisfactory explanation or at the fosthge because the discretion should
be exercised against exercising the power to gertif
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Although this latter point may be thought not tb éxplicitly from the wording of the
Act it is in my view one which is implicit given ¢hbackground of the two strands of
authorities to which | have referred, namely thegdach emphasise the duty of
anxious scrutiny in Article 3 and asylum claims d@hdse which emphasise both the
flexible approach to be adopted kadd v Marshallprinciples and the need to
construe narrowly provisions which purport to riestaccess to courts in the context
of such claims.

| would add this. As appears below | do not consitlat the absence of an automatic
right of appeal against the rejection by the Sacyedf State of an asylum or Article 3
claim is incompatible with Article 3 or Article 18f the ECHR so as to require
Section 96(1) and Section 96(2) of the 2002 Acb&oconstrued as not applying to
such claims. Although that conclusion results fnmy analysis of the series of cases
which have held that the availability of judicisdwiew is sufficient to satisfy the
requirements of Articles 3 and 13 of the ECHR, (aaslregards Article 13, from the
fact that since it is not a Convention right asirted by Section 1 of the Human
Rights Act even if the application of Section 96éhyd (2) was incompatible with that
Article Section 3 of the Human Rights Act would metjuire a contrary construction),

| am fortified in reaching it by my view that inagfes three and four of the
certification process Parliament has provided wdtaiuld be an effective control
mechanism to enable the Secretary of State (amuaiély the court on a judicial
review of the way she applies those stages) tonbalthe two objectives of public
policy which form the basis of part V of the Actlté&natively if | am wrong in my
view that Section 3 of the Human Rights Act anel itouse of Lords authorities to
which | refer below (which have held that Sectionc& require even primary
legislation to be read and construed in ways thairsthe natural meaning of the
words used if that is necessary to make the lagislaompatible with Convention
rights) do not compel a particular constructiorBettion 96(1) and (2), | would hold
that the construction which | have held is the ecrrone satisfies the requirements of
Section 3 in that the Secretary of State’s obioyest at stage three and four call for a
sufficiently rigorous and extensive assessmenttisfy the requirements of Articles
3 and 13.

Mr Strachan submitted that one of the reasons whghould be inferred that

Parliament intended the certification process ictise 96 (1) and section 96 (2) to
apply in claims based on asylum and/or Article &t there would otherwise be no
incentive in such cases for claimants to tell tdiole story and put all their cards on
the table on a first appeal and in response tociid®e120 one-stop notice and that
there would be no effective sanction for non-coampte with section 120 notices. Ms
Dubinsky’'s answer to that submission was that theentive and sanction are
provided in the risk a claimant takes of not bemdjeved on a second appeal if he
changes his story with no good reason. In my judgrtiere is force in Mr Strachan’s

submission which is not fully met by Ms Dubinskyé&sponse.

Equally in the context of stages three and fouthefcertification process in my view
the Secretary of State is entitled to take intooant the importance of the finality
principle and to treat with scepticism changestofysparticularly where they involve
express or implied admissions of having lied eadi®d also uncorroborated claims to
have been advised to lie on the first appeal. Hawevmy view in the ordinary case
it would be wrong for the Secretary of State toreligrd a new version of events
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purely on the basis that it expressly or implicitiyolves an admission of having told
lies earlier and it would be wrong to disregardaane to have been advised by former
legal representatives to suppress certain infoongburely on the basis that such a
claim is uncorroborated or that a Claimant is resgde for his choice of
representatives or on the basis that the advice twdie and that a Claimant is
responsible for telling the truth. Those are alttera which the Secretary of State in
my view is of course entitled to take into accoumten forming his opinion as to
whether there is a satisfactory reason and whetheertify but they are not in my
view in themselves in the ordinary case determeati

In Balamurali and Sandhu and The Secretary of Statetfie Home Department
[2003]EWCA Civ 1806 Kennedy LJ cited with apparapproval the following dicta of
Mitting J, whose decision was approved by the CafiAppeal, on the correct approach
to be followed by the Secretary of State in the@se of the discretion whether to certify
created by Section 73(2) of the 1991 Act:

“If the Secretary of State is satisfied that theajant's claim
could reasonably have been made in the originaadmt was
not, and that one purpose of such a claim wouldobdelay
removal from the UK, then, save in unusual circamees in
which the claimant had another legitimate purpotee

Secretary of State is entitled to go on to considegther or not
to issue the certificate.

He has a discretion in so doing and his discreigoverned
by administrative law principles. It seems to mattlthe
Secretary of State must take into account two facfirst, the
scheme of this part of the Act, which is intendedptoduce
finality resulting from a single appeal; and sedgnby virtue
of section 6 of the Human Rights Act 1988,the humglnts of
the claimant. Factors which it will commonly be epriate to
take into account are likely to be the strengttweakness of
any new claim and the reason why such a claim was n
advanced in the original appeal.”(paragraph 11).

Although Mitting J’s dicta were made in the contekta consideration of the correct
approach to the exercise of the statutory disanetiocertify in Section 73(2) of the

1999 Act, which involved a different test to thatSection 96(1) and 96 (2) they are
in my view no less apt in the context of the carrggproach to the exercise of the
statutory discretion in Section 96 (1) and (2)ref 2002 Act.

| also consider that in a case where the reasdrthibaSecretary of State determines
that there is a realistic prospect of a new claemgdp successful is that there is a
realistic prospect that an IAT would accept ashtiult assertions which she has
rejected, one of the factors to be weighed in thtarre in considering how to
exercise the discretion at stage four of the pmeeghe obvious advantage to the
claimant of the primary fact finding role of the TAand his ability to submit his
credibility to be tested under cross examinatiorc@spared with the more limited
review function of judicial review proceedings tdieh he would be confined if his
claim is certified. This may not be a large claksases.
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Experience suggests, as referred to by CollimsR (FH and others) v SSHR007]
EWCH1571 (Admin) para 25 that many allegedly fretdims are brought when
removal is at last attempted and that the majofityuch claims are unarguable, being
attempts to delay a justifiable removal. Hence tbguirement that a repeat claim
must be determined to be a fresh claim in ordeyualify as an immigration decision
attracting a right of appeal under Section 82 ef2802 Act. But some, albeit a small
minority, are genuine. Cases where the merits efcthim are not strong enough to
persuade the Secretary of State that it is gernuinare sufficiently strong to satisfy
her that there is a realistic prospect that taér@nt would succeed in persuading the
AIT that it is genuine if he were allowed to prodde an appeal may be infrequent.
Not all of those will be cases where credibilityoiscritical importance. Where it is of
critical importance it will in my view require p&ttlarly anxious consideration by the
Secretary of State as to whether it is appropti@atexercise her discretion in such a
way as to prevent the claimant from subjecting \iew of the merits to the more
intrusive examination associated with an appeal @ndonfine him to the more
limited challenge provided by judicial review. feein this context to my conclusions
as to the rigorous and extensive nature of thesassent which is called for at stages
three and four of the Section 96(1) and (2) pracksshe case ofR v Ministry of
Defence

ex parte Smitil1996] QB517 at 554 Sir Thomas Bingham MR descrittedrole of
the court in assessing an application for judicgaiiew of a rejection of an Article 3
claim as undoubtedly involving “heightened ... resgbitities... in the context of so
fundamental a human right as that at stake here'my view a similar level of
responsibility rests and was intended by Parliamentst on the shoulders of the
Secretary of State when approaching stages thieéoan of the certification process
under Section 96(1) and 96 (2).

In my view it is clear from the terms of the DeoisiLetter that the decision-maker
did not go through either stage three or stage dbuhe process required by Section
96 (1) and (2) to be gone through. . There is altskyl no reference in the letter to
any exercise of discretion and the words “consetlyiesre in terms inconsistent with

any such exercise having been undertaken. Fuiftham wrong about that it is in my

view in any event clear that there is no indicatibat the decision maker took into
account and weighed in the balance in either stdgee or stage four the

considerations and factors which he should haventakto account and weighed in
the balance. Indeed there is no indication thaapmied his mind to the question of
what were the relevant factors to take into accandtweigh in the balance.

For those reasons in my view the decision to geuifder Section 96 (1) and Section
96 (2) was legally flawed and should be set aside.

That raises the question of what should be thesemurence of an order setting aside
the decision to certify. If | concluded that thedeon was unlawful either because no
reasonable decision taker could have failed to loolecthat there were satisfactory
reasons or because no reasonable decision takerltte exercised the discretion in
favour of certifying it is not clear to me that lould have any power to direct the
Secretary of State to take any consequential séspl understand the statutory
scheme the effect of the Secretary of State hageigrmined that the Claimant has
made a fresh claim is that in the absence of a \artification under Section 96 (1)
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and/or Section 96 (2) the Claimant has a rightpgeal under Section 82 which he
would then be entitled to exercise.

| have given anxious consideration to whether | tagitimately on the material
before me reach either of those conclusions. Inviey | cannot. The forming of an
opinion as to whether there are any satisfactaagaes and the exercise of the power
to certify and the decision whether to exercise ffmaver are all matters entrusted by
Parliament to the Secretary of State and not tcCinert. In circumstances where, in
my judgment, the Secretary of State has not yeé gbrough the necessary stages of
the process which is required under Section 6Jlaws in my view that the question
whether the decisions on those two matters aresidesi that no reasonable decision
maker could take does not yet arise.

In my judgment the correct course is for the Sacyeof State now to reconsider the
matter in the light of this judgment. It may bettshe will decide that, in the light of
the unusual circumstances of this case, there iseed to go through the Section 96
process again. There is no obligation on her uSéetion 96 to consider certification
in the case of every rejected fresh claim.

It may be that she will decide that the appropricterse, before embarking on a
consideration of whether her Section 96 powersgegcisable and if so whether they
should be exercised, is to consider the new métearad representations submitted in
June and September 2006 on the basis that theyeittegr persuade her that the
Claimant has a well founded fear of persecutiatf@nbreach of his Article 3 rights
and should thus be granted permission to remairthen United Kingdom or
alternatively that, having regard to the time atichhthey became available to the
Claimant and the fact that her predecessor detedrtimat the July 2004 claim had a
realistic prospect of success, there is no prospiecertifying them, in which case a
re-consideration of whether the July 2004 claincagtifiable would serve no useful
purpose.

Alternatively it may be that she will decide th&etappropriate course is to go
through the process again. If so, she must do adfaliof the need to avoid repeating
the defects in the steps taken and more partigutert taken by the decision maker in
relation to stages three and four of the procesgiioh | have referred.

It follows from the above that in relation to Ms lRasky’s Submission (b) in support
of the Claimant's Ground Two that | accept it |dbjto one qualification. In my
view the Secretary of State does have a discrati@t whether to certify a claim
under section 96 (1) and (2) of the 2002 Act arelSlecretary of State has failed to
have regard to that discretion in the Claimant'sechut has erroneously treated the
guestion of whether the Claimant relies on a mattach could have been raised and
the question of whether the Claimant relies on #enavhich should have been but
was not raised earlier as determinative of the tqpresof whether to certify. In
addition in my view the Secretary of State hasrexously treated those questions as
determinative of the question of whether in hisnaggm there was no satisfactory
reason for that matter not having been raisedezarli

It further follows from the above that in relatiot;m Ms Dubinsky’s Submission (c) in
support of the Claimant’s Ground Two | accept thattest of whether there is, in the
opinion of the Secretary of State, a “satisfacteagson” under section 96 (1) (c) or
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section 96 (2) (c) requires the decision makermtasmer as one of the matters to take
into account whether the underlying claim has meni, in a case where it has been
held to have a realistic prospect of success thgores why it has been held to have
such a prospect of success, and that the decisakemin this case failed to have

regard to the underlying merit when determining thare was no satisfactory reason.

Submission (a): it is incompatible with the Seangtaf State’s duties under Section 6 of the
Human Rights Act 1988 and/or unreasonable eveettfg a fresh asylum or human rights

claim.

(i) The Claimant’s Submissions

162.
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| turn now to Ms Dubinsky’s Submission (a), namiilgt where the Secretary of State
has made a finding that the claim is “significandijfferent” from the earlier claim
and has “realistic prospects of success” on apjetide AIT it is incompatible with
the Secretary of State’s own duties under Sectiah the Human Rights Act 1998
and/or unreasonable then to deprive that persacadss to a court or tribunal.

In a subsequent note Ms Dubinsky refined the sutionan these terms:

“It is inconsistent with the prohibition on refoudent under the
Geneva Convention Relating To The Status of Refd®&s1
(“the Refugee Convention”) and with the absolutehition

on torture contained in Article 3 ECHR to deprivegp@rson
who has a current disputed and arguable asylumAaincle 3
ECHR claim of a right of appeal against an adverse
immigration decision before removal to the courdfyfeared
persecution.”

Ms Dubinsky, rightly in my view, accepted that tlohallenge set out under
Submission (a) has the effect if correct that teer&ary of State could never lawfully
certify under Section 96 of the 2002 Act a fresylas or Article 3 ECHR claim. No
doubt as a result of this realistic acknowledgmaithough Submission (a) is that
certification is incompatible with the SecretarySthte’s own duties under Section 6
of the Human Rights Act 1998, Ms Dubinsky in heetamore detailed submissions
felt compelled to support her argument by subngttinat Section 96 must be read
and given effect to by reading in the words (a)s‘ghrovision is to be read and given
effect in a manner that is compatible with the Pp@an Convention of Human
Rights”; or (b) “this provision does not apply whex person has made a fresh asylum
or human right claim”. In my view (subject to suhsging the words “a fresh Article 3
claim” for the words “a fresh human rights clainthis was a necessary part of her
argument under section 6 of the Human Rights Actvifere to succeed.

Section 6 (1) on which Ms Dubinsky relies is gfiedl by section 6 (2). Together
those subsections provide:

“6(1) It is unlawful for a public authority to agt a way which is incompatible
with a Convention right.
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(2) Subsection (1) does not apply to an act if — (@ghagesult of one of more
provisions of primary legislation, the authority ubh not have acted
differently;.....”

Although Section 96 (1) and (2) do not in terms @ a mandatory duty on the
Secretary of State to certify even if the condiiom section 96(1) (a), (b) and (c) or
Section 96(2) (a), (b) and (c) are met, and eveasifl consider to be the case, Section
96 confers a discretion on the Secretary of Stdtether, assuming those condition
are met, to certify, it would in my view render tpheovisions of Section 96 wholly,
illusory and redundant, assuming that they wereniié¢d to apply to an asylum or
Article 3 claim, if Parliament intended that theree no circumstances in which the
discretion could ever be lawfully exercised in faxvof certification in respect of such
a claim because to do so would be contrary to #ereBary of State’s duty under
Section 6 of the Human Rights Act not to act inaywvhich is incompatible with a
Convention right.

| have already foreshadowed some of the argumehishwwere deployed by the
parties in respect of Submission (a). Ms Dubinskycipal submissions can be
summarised as follows.

The prohibition against refoulement prevents thaaeal of refugees to the country
of feared persecution. See Article 33(1) of theugeeé Convention which provides:
“No Contracting State shall expel or return a refign any manner whatsoever to the
frontiers of territories where his life or freedamould be threatened on account of his
race, religion, nationality, membership of a pae social group or political
opinion”

The prohibition against refoulement applies notydo recognised refugees but to
those awaiting a final determination of their refagstatus: seR v SSHD ex parte
Onibiyo[1996] QB768 at 781 where Sir Thomas Bingham MReathen was held:

“The obligation of the United Kingdom under the firgee]
Convention is not to return a refugee (as defined country
where his life or freedom would be threatened foy eeason
specified in the Convention. That obligation rensabinding
until the moment of return. A refugee (as defined} a right
not to be returned to such a country and a funtigét not to be
returned pending a decision as to whether he efigee (as
defined) or not”

Although the Refugee Convention has not been fdymiatorporated into domestic
law, the British asylum regime has “closely assat@tl” to it. Se R (Roma Rights
Centre) v Immigration Officer at Prague Airpoj2005] 2AC1 at 45 where Lord
Steyn stated:

“Parliament must have intended that the strengtheeference
to the Refugee Convention in primary legislationuldo be
treated by the courts as an incorporation of thdudde
Convention into domestic law...in my view it is clagaat the
Refugee Convention has been incorporated into ouredtic
law”
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However see alsB v Asfaw2008] UKHL31 where Lord Bingham of Cornhill stated

“The appellant sought to address this disparitysbigmitting
that the Convention had been incorporated into damestic
law. Reliance was placed on observations of LordthKef
Kinkel in R v Secretary of State for the Home Department ex
parte Sivakumarar{1988] AC 958, 990G; Lord Steyn iR
(Roma Rights Centre) v Immigration Officer at PragAirport
(United nations high commissioner for refugees rirdning
[2004] UKHL55, [2005] 2AC1, paras 40-42; sectioroRthe
Asylum and Immigration Appeals Act 1993; and pag8 ®f
Statement of Changes in Immigration Rules (HC396)s
plain from these authorities that the British regifar handling
applications for asylum has been closely assindldte the
Convention model. But it is also plain (as | thinkjat the
Convention as a whole has never been formally purated or
given effect in domestic law. While therefore onewd expect
any government intending to legislate inconsisyemilth an
obligation binding on the UK to make its intentigery clear,
there can on well known authority be no ground amdstic
law for failing to give effect to an enactment ierrhs
unambiguously inconsistent with such an obligation.

Article 3 ECHR incorporated into English law by tituman Rights Act 1998
imposes an absolute prohibition on the removaho$¢ who face a real risk of torture
to the country of feared persecution, irrespecti¢heir conduct. Se€hahal v UK
(1996) 23 EHRR 413 at paras 79,80, where the Earoggourt of Human Rights
said:

“...the Convention prohibits in absolute terms togtuor
inhuman or degrading treatment or punishment, pgetve of
the victim’s conduct. .the prohibition provided by Article 3
against ill treatment is equally absolute in exmuscases.
Thus whenever substantial grounds have been shawn f
believing that an individual would face a real rigk being
subjected to treatment contrary to Article 3 if oyad to
another state, the responsibility of the contractstiate to
safeguard him or her against such treatment isgatha the
event of expulsion (see the above mentionNddarajah and
Othersjudgment page 34 para 103). In these circumstatihees
activities of the individual in question howeverdesirable or
dangerous cannot be a material consideration. Tbtgiion
afforded by Article 3 is thus wider than that pbed by article
32 and 33 of the United Nations 1951 ConventiorthenStatus
of Refugees (see para 61 above).”

Where there is a current disputed and arguableumsyr Article 3 ECHR claim,
Article 3 and the Refugee Convention require thaght of appeal will be given by
which the current refusal of international protectcan be challenged. Séabari v

TurkeyApplication 40035/98 where the European Court ofrtdn Rights considered
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the case of an Iranian asylum seeker in Iran degriof a right of appeal before
expulsion (paras 49-50):

“Admittedly the applicant was able to challenge kbgality of
her deportation in judicial review proceedings. Hoer this
course of action entitled her neither to suspend it
implementation nor to have an examination of theitsmef her
claim to be at risk...in the court’'s opinion, givernet
irreversible nature of the harm that might occuthié risk of
torture or ill treatment alleged materialised ahe tmportance
which it attached to Article 3 the notion of anesfive remedy
under Article 13 requires independent and rigorsarsitiny of
a claim that there exist substantial grounds farifey a real
risk of treatment contrary to Article 3 and the gibdgity of
suspending the implementation of the measure imgualign

173. See als&tame v SSHO2008] EWCH 1140 (Admin) where Blake J held:

174.

175.

“It is obviously important that there is an in coynappeal in
asylum and human rights claims at least engagirticlar3
ECHR. A claimant with a current well-founded feaf o
persecution may face irreparable harm on retutmsifor her
claim is dismissed and the claim can only be egettifrom
abroad..Where there is a current and disputed asylum or
human rights claim it would make every sense ferappeal by
which the outcome is disputed to have suspensifextednd
enable it to be brought before removal in ordegit@ practical
effect to the non-refoulement principle reflectachiticle 33(1)
Refugee Convention.”

These obligations apply to fresh asylum and Art8EECHR claims (i.e. those further
representations found to be significantly differéoim previous representations and
to have realistic prospects of success) as thdg doguable initial asylum and ECHR
claims. Sedk v SSHD ex parte on Onibig896 QB 768 where Sir Thomas Bingham
MR held:

“It would in my judgment undermine the beneficidlject of
the Refugee Convention and the measures givingtdfbeit in
this country if the making of an unsuccessful aggilon for
asylum were to be treated as modifying the oblaatf the
United Kingdom or depriving a person of the rigbtrhake a
fresh “claim for asylum (781F).”

See alsdk v SSHD ex parte Kazdi995] ImmAR73 where the question was whether
the Secretary of State was required to make adurnthmigration decision (attracting
rights of appeal) where an asylum application hadnbmade following an earlier
unsuccessful appeal. Dyson J concluded in the aldisfavour:

“It cannot have been the intention of Parliamenat tlan
applicant for asylum should be denied the rightappeal
simply because he had previously made an unsuctessf
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application for leave to enter on another grouhds inherently
unlikely above all in asylum cases that Parliansdmuld have
intended to emasculate the right of appeal invlag.”

It was accepted by Ms Dubinsky that Dyson J wenteomphasise that this
entitlement to a further appealable immigrationisiea would only arise where
the new representations were different from thevipts representations and
amounted to a fresh claim:

“Parliament cannot have intended that immigratidficers
should be required to issue successive refusdéagé to enter
each attracting a right of appeal on the same claim

It was also accepted by Ms Dubinsky thatStane Blake J drew a distinction
between fresh representations which do not underRafugee Convention or
Article 3 ECHR require a suspensive in-country righappeal on the one hand
and fresh claims which do require a suspensiveoimtry right of appeal on the
other:

“...only a first claim to asylum or a fresh claim Wigésult in an
in-country appeal under section 92(4)...where a cldmn
protection has been considered and rejected andejbetion
upheld on appeal there is no violation of the pplecof non-
refoulement in removing the person concerned. Wheepeat
claim is made that is not a fresh claim for pratectthere is
accordingly no need to grant a suspensive righapfeal”
(paras 56-57).

The same anxious scrutiny is required of an asyburarticle 3 ECHR claim even in
the extreme case of an asylum or ECHR claimanb@ati bad faith. See for example
Danian v SSHOJ2000] Imm AR 96 which concerned a repeat and i@buslaimant
where the Court of Appeal found that the same sorumust be applied to a bad faith
applicant as to any other. Brooke LJ stated:

“I do not accept the Tribunal's conclusion thatedugee sur
place who has acted in bad faith falls outwith theneva
Convention and can be deported to his home country
notwithstanding that he has a genuine and welldedrfear of
persecution for a Convention reason and thergeslarisk that
such persecution may take place. Although his biigi is
likely to be low and his claim must be rigorousbriginised,
he is still entitled to protection of the Convemtiand this
country is not entitled to disregard the provisiook the
Convention by which it is bound if it should turmtathat he
does indeed qualify for protection against refoidamat the
time his application is considered.”

The Defendant’s case is that section 96 certificatnay be applied to fresh
asylum and article 3 ECHR claims wherever the fredaim relies on matters which

could have been raised earlier but, without satiefg reason, were not. The effect of
this would be that even an asylum applicant wh@ssis submitted happened in the
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present case) frightened and ill-advised, but wé® fot acted in bad faith in failing
to raise matters earlier, would lose his rightsappeal through certification under
section 96 of the 2002 Act. In light of the ovemigl requirement to safeguard those
facing expulsion from torture or persecution, agssted by the Court of Appeal in
Danian, this cannot be correct.

Section 3 of the Human Rights Act requires legigtato be read compatibly with
ECHR rights where possible to do so. Section 3afiglies even where there is no
ambiguity in the language of the primary legislatiand even where the language
under consideration is inconsistent with a conwentiompliant meaning.

Section 3 provides:

‘(1) So far as it is possible to do so, primaryiségtion and subordinate
legislation must be read and given effect in a which is compatible with
the Convention rights.

(2) This section—

(a) applies to primary legislation and subordiratgslation whenever
enacted;

(b) does not affect the validity, continuing operator enforcement of any
incompatible primary legislation; and

(c) does not affect the validity, continuing operat@renforcement of any
incompatible subordinate legislation if (disregaglany possibility of
revocation) primary legislation prevents removalthedf incompatibility.’

InRv A (2),[2002] 1 AC 45 Lord Steyn stated at paragraph 44:

“The interpretative obligation under section 3o 1998 Act is a strong one.
It applies even if there is no ambiguity in thedaage in the sense of the
language being capable of two different meanirigs.dn emphatic adjuration
by the legislatureR v Director of Public Prosecutions, Ex p Kebilene
[2000] 2 AC 326, per Lord Cooke of Thorndon, atj33; and my judgment,
at p 36@ .The White Paper made clear that the obligatiasdar beyond the
rule which enabled the courts to take the Convantito account in resolving
any ambiguity in a legislative provision: see RgyBrought Home: The
Human Rights Bill (1997) (Cm 3782), para 2.7. Thafidman of the Act had
before him the slightly weaker model in sectionf &h@ New Zealand Bill of
Rights Act 1990 but preferred stronger languagdidPaent specifically
rejected the legislative model of requiring a redde interpretation. Section
3 places a duty on the court to strive to find agilae interpretation
compatible with Convention right&/nder ordinary methods of
interpretation a court may depart from the languageof the statute to
avoid absurd consequences: section 3 goes much further. Undoublg, a
court must always look for a contextual and purposie interpretation:
section 3 is more radical in its effectit is a general principle of the
interpretation of legal instruments that the text s the primary source of
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interpretation: other sources are subordinate to it compare, for example,
articles 31 to 33 of the Vienna Convention on thedw of Treaties (1980)
(Cmnd 7964). Section 3 qualifies this general pringle because it requires
a court to find an interpretation compatible with Convention rights if it is
possible to do soln the progress of the Bill through Parliament tioed
Chancellor observed that "in 99% of the casesviiilbarise, there will be no
need for judicial declarations of incompatibilighd the Home Secretary said
"We expect that, in almost all cases, the courlish&iable to interpret the
legislation compatibly with the Convention": Harg@HL Debates), 5
February 1998, col 840 (3rd Reading) and Hansa€lDidbates), 16 February
1998, col 778 (2nd Reading)....ln.accordance with the will of Parliament
as reflected in section 3 it will sometimes be nexsary to adopt an
interpretation which linguistically may appear strained. The techniques

to be used will not only involve the readinglown of express language in a
statute but also the implication of provisions. A dclaration of
incompatibility is a measure of last resort. It mus be avoided unless it is
plainly impossible to do solf a clear limitation on Convention rights is
statedn terms,such an impossibility will ariseR v Secretary of State for

the Home Department, Ex p Simms[2000] 2 AC 115, 138 -B, per Lord
Hoffmann. (Emphasis added)

180. In Ghaidan v Godin —Mendoza[2004] 2 AC 557 at paragraphs 31 to 33, Lord
Nicholls of Birkenhead stated:

‘On this the first point to be considered is how ¥enen enacting section 3,
Parliament intended that the actual language tdtate, as distinct from the
concept expressed in that language, should bendigiive. Since section 3
relates to the "interpretation” of legislationisitnatural to focus attention
initially on the language used in the legislativeyision being considered.
But once it is accepted that section 3 may requitdegislation to bear a
meaning which departs from the unambiguous meaninthe legislation
would otherwise bear, it becomes impossible to suppe Parliament
intended that the operation of section 3 should degmd critically upon the
particular form of words adopted by the parliamentary draftsman in the
statutory provision under consideration. That wouldmake the application
of section 3 something of a semantic lottery. If #ndraftsman chose to
express the concept being enacted in one form of wis, section 3 would
be available to achieve Convention-compliance. Ifenchose a different
form of words, section 3 would be impotent.

From this the conclusion which seems inescapabletisat the mere fact the
language under consideration is inconsistent with @onvention-compliant
meaning does not of itself make a Convention-complnt interpretation

under section 3 impossible. Section 3 enables larage to be interpreted
restrictively or expansively. But section 3 goes fther than this. It is also

apt to require a court to read in words which chang the meaning of the
enacted legislation, so as to make it Convention-epliant._In other words,
the intention of Parliament in enacting sectiongwhat, to an extent bounded
only by what is "possible”, a court can modify theaning, and hence the
effect, of primary and secondary legislation.
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Parliament, however, cannot have intended that inhte discharge of this
extended interpretative function the courts shouldadopt a meaning
inconsistent with a fundamental feature of legislabn. That would be to
cross the constitutional boundary section 3 seeke tlemarcate and
preserve. Parliament has retained the right to enddegislation in terms
which are not Convention-compliant. The meaning imprted by
application of section 3 must be compatible with ta underlying thrust of
the legislation being construed. [Emphasis addéd

Lord Steyn stated at paragraphs 41 and 44

“Nowhere in our legal system is a literalistic apgch more inappropriate than
when considering whether a breach of a Conventgin may be removed by
interpretation under section 3. Section 3 requarbsoad approach
concentrating, amongst other things, in a purposiag on the importance of
the fundamental right involved.”

“It is necessary to state what section 3(1), and particular the word
"possible”, does not mean. First, section 3(1) apgs even if there is no
ambiguity in the language in the sense of it beingapable of bearing two
possiblemeanings. The word "possible” in section 3(1) issed in a
different and much stronger senseSecondly, section 3(1) imposes a
stronger and more radical obligation than to adoptrposive interpretation in
the light of the ECHR. Thirdly, the draftsman oétAct had before him the
model of the New Zealand Bill of Rights Act whighposes a requirement
that the interpretation to be adopted must be redsle. Parliament
specifically rejected the legislative model of reong a reasonable
interpretation.”

In his dissenting judgment, at paragraph 67, Loitliel similarly stated:

“This does not mean that it is necessary to ideatiambiguity or absurdity
in the statute (in the sense of being open to niloa@ one interpretation)
before giving it an abnormal meaning in order timdpiit into conformity with

a Convention right: se® v A (No 2) [2002] 1 AC 45, 67, 87, per Lord Steyn
and Lord Hope of Craighead. | respectfully agrethwimy noble and learned
friend, Lord Nicholls of Birkenhead, that evenagnstrued in accordance with
ordinary principles of construction, the meanindhaf legislation admits of no
doubt, section 3 may require it to be given a ddifé meaning. It means only
that the court must take the language of the statstit finds it and give it a
meaning which, however unnatural or unreasonabte, intellectually
defensible. It can read in and read down; it cgplumissing words, so long
as they are consistent with the fundamental featafeéhe legislative scheme;
it can do considerable violence to the languagestradch it almost (but not
quite) to breaking point. The court must "strive fmd a possible
interpretation compatible with Convention right&hphasis addedR v_A
[2002] 1 AC 45, 67, para 44, per Lord Steyn. Bus ihot entitled to give it an
impossible one, however much it would wish to dd $emphasis added]
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And at paragraphs 119 and 121, Lord Rodger of tearsstated:
“...where the court finds it possible to read a priovisn a way which is
compatible with Convention rights, such a readiraynmvolve a considerable
departure from the actual words.”

“For present purposes, it is sufficient to noticattcases such aickstone v
Freemans plc [1989] AC 66 andLitster v Forth Dry Dock & Engineering
Co Ltd [1990] 1 AC 546 suggest that, in terms of sec8¢l) of the 1998
Act, it is possible for the courts to supply by irnation words that are
appropriate to ensure that legislation is readwag which is compatible with
Convention rights. When the court spells out thedsdhat are to be implied,
it may look as if it is "amending" the legislatidmyt that is not the cask the
court implies words that are consistent with the deeme of the legislation
but necessary to make it compatible with Conventiomights, it is simply
performing the duty which Parliament has imposed ont and on others. It
is reading the legislation in a way that draws outhe full implications of

its terms and of the Convention rights And, by its very nature, an
implication will go with the grain of the legislat. By contrast, using a
Convention right to read in words that are incaesiswith the scheme of the
legislation or with its essential principles ascthsed by its provisions does
not involve any form of interpretation, by implicat or otherwise. It falls on
the wrong side of the boundary between interpi@taaind amendment of the
statuté [Emphasis added]

Section 96 of the 2002 Act can and, under SectiohtBe Human Rights Act, must
be read and given effect in a manner that is coilpawith Article 3 ECHR. This can
be done by reading in the words {#)s provision is to be read and given effect in a
manner that is compatible with the European Coneendf Human Rights’ or (b)
‘this provision does not apply where a person haslena fresh asylum or human
rights claim.’

Applying the principles set out by the House ofds inR v A (2 and inGhaidan v
Godin-Mendozait is clear that each of the above interpretatisrzossible:

() Itis consistent with the scheme and esseptiakiples of the legislation.
Nothing in this approach renders Section.96 otisg®e certification under that
provision applies to a wide range of situationg/frich a person will have a repeat
appealable decision but no fresh asylum or ArclEeECHR claimFurther this
approach is consistent with an overall legislasgkeme. The appeals structure is
one which, under Section 92 (4)and as discussEthime preserves in-country
appeal rights for those who have made arguablaliaisylum or Article 3 ECHR
claims (i.e. not certified as ‘clearly unfoundedider Section 94 ); and which, as
discussed ifttame also preserves in-country appeal rights foreheko have
made fresh asylum or Article 3 ECHR representatishish, having realistic
prospects of success and not having been maderearket the fresh claims test.
And;

(i) It is ‘intellectually defensible.
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These interpretations beingossiblé, Section 3 of the Human Rights Act requires
that the legislation be given this interpretation.

183. Section 6 of the Human Rights Act prohibits pubhathorities from acting
incompatibly with ECHR rightsThe Secretary of State is for these purposes acpubl
authority and in certifying the Claimant’s freshylasn and Article 3 ECHR claim,
acted contrary to her [sic] duties under Sectidiob6the reasons already set out above
it is incompatible with Article 3 ECHR to certifyfaesh asylum and Article 3 ECHR
claim under Section 96 of the 2002 Act and so takay any right of appeal. Section
6 therefore applies. Nothing in Section 96 complls Defendant to certify any
particular claim or any particular category of piai Thus the Secretary of State does
not have a defence under Section 6 (2) (a) of thedh Rights Act, which provides
that Section 6(1) does not apply to an act if asrédsult of one or more provisions of
primary legislation, the authority could not hawtea differently.

184. Ladd v Marshallprinciples must be flexibly applied in asylum andiéle 3 ECHR
cases. SeHaile v IAT[2002] INLR 283 paras 25-26( per Simon Brown LJ):

“Were the oldLadd v Marshalbprinciples to be strictly applied,
then surely the appellant would fall at this finsirdle. The fact
is however that these principles never did apphctst in
public law and judicial review.Nor am | persuaded that the
House of Lords' decision iAl-Mehdawi precludes this Court
having regard to the wider interests of justiceeherot least
given that this is an asylum case rather thandestueave case
as wasAl-Mehdawi.”

185. See alsadP » SSHD [2007 EWCA Civ 13 para 43 (per Sedley LJ):

“The result inAl Mehdawiwas that a foreign student whose
leave to remain had expired forfeited his entitlatme an
appeal hearing because of his solicitors' erroad.ddly did the
case not concern the possibility of returning somalgbto
persecution, torture or death; it left to the HoBezretary, if he
thought the application had merit, a power to Evin
adjudicator to hear the applicant's evidence apdrtevhether
in his opinion it would have made a differencetie tlecision:
see p.901. Although Lord Bridge's opinion is caltgframed
in terms of principle and not of pragmatism, theechefore the
House was far distant from the kind of case wecarecerned
with. These cases do not only involve asylum—seekdio are
either making a first appeal or have lost theistfiappeal and
are making a second endeavour to establish thaimcithey
include asylum seekers who have won their initgdesal before
an immigration judge and are seeking to hold theisitn
against the Home Secretary's appeal. For someeskthhe
exercise of the right to be heard may literallyabmatter of life
and death; for all of them save the bogus (and &wnhave to
be identified by a judicially made decision) ititsa different
league from the loss of a student's right to rentere. The
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remedial discretion which afforded Mr Al Mehdawfallback
is absent from asylum law.”

See furtheR (Gungor) wSHD [2004 EWHC 2117 (Admin) per Collins J para 17:

“If fresh evidence which was clearly available lz time of an
appeal is put before the Secretary of State aratbepts that it
is both credible and does show that there is ariglalthat if

returned the individual will suffer a breach of k¢ 3 of his

Human Rights, it would then be wrong for the Semetof

State to disregard it purely because it was adailab the
relevant time.”

In the result the Defendant has acted contraryeidi@ 6 of the Human Rights Act
and has acted unlawfully in certifying the Claimanfresh asylum and Article 3
ECHR claim.

Further or alternatively, in certifying the Claimanfresh asylum and Article 3 ECHR
claim, the Secretary has acted unreasonably.

In taking away appeal rights from a person whodraarguable claim that he may
face irreparable harm - torture or death - on retarhis home country, the Secretary
of State has actéed/ednesburyinreasonably.

(i The Secretary of State’s Submissions

189.

Mr Strachan’s submissions on behalf of the SecyetérState in response to Ms
Dubinsky’s Submission (a) can be summarised asvisl A
determination under Rule 353 that further submmssmmount to a fresh claim does not
prevent the Secretary of State from exercisingobiser under Section 96 in respect of
that fresh claim. The existence of such a powsuah circumstances is well-established:
see e.gBalamurali and Sandhu and The Secretary of Statéh® Home Department
[2003]JEWCA Civ 1806 at [34]-[36] per Kennedy L.J.raspect of the predecessor
process under the 1999 Act and, in particular:

“35. If any representations are made after one appes been determined
the Secretary of State will consider them in ordedecide whether
they amount to a fresh claim. If he concludes thay do, but his
decision on that fresh claim is not in favour oé @pplicant, that is a
decision on an application which would normally ejivise to the
possibility of an appeal and appeal notices will demt out to the
applicant. Conversely if he decides that the repredions do not
amount to a fresh claim the applicant can onlyiohtalief by seeking
judicial review

36. Where the Secretary of State makes a decisiwchvdoes give rise to
the possibility of an appeal he can then conteraplegrtification
pursuant to section 73(8)[of the 1999Act] ”

Balamurali, R(Borak) vSSHD[2005] EWCA Civ 110 andR ex parte Khan v
Secretary of State for the Home Departmf@08] EWHC 600(Admin) are all cases
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where the Section 96 power (or equivalent) has lbeasidered by the Courts and no
objection in principle identified to its existenceexercise.

The statutory power to certify would be illusonyititould not be exercised in respect
of new representations that have been determinédeb$ecretary of State under Rule
353 to constitute a fresh claim, because the poaveertify under Section 96 is only
ever material where such a determination has bememf the representations are
determined not to amount to a fresh claim, no nemigration decision will have
been made, there will be no possibility of a rightappeal arising under Section 82
and thus no scope for considering whether suchglat should be precluded by
certification under Section 96.

The proposition (which the Claimant accepted waslicit in his case) that the
Secretary of State could never lawfully exercise plower under Section 96 of the
2002 Act in respect of a fresh claim, on the b#sas it would be incompatible with
Section 6 of the Human Rights Act or otherwise asomable under the common law
to do so, is inconsistent with the clear statutiotgntion in the granting of such a
power. It must therefore be wrong.

Section 96 does not remove an existing right toeappRather it precludes such a
right from arising in specified circumstances fdovimus policy reasons which
Parliament plainly considered to be a legitimatd aacessary restriction that forms
part of the statutory framework to ensure that ignation appeals are comprehensive
and cover every available ground for seeking relied that the system is not abused
by subsequent appeals where the opportunity fappeal has already arisen.(see for
exampleBalamuraliat para 34)

As a matter of statutory construction the languafeSection 96 is clear and
unambiguous: it is unqualified and general in thepg of its application. There is
nothing to suggest that it does not apply to aifiesylum or human rights claim. This
is to be contrasted with Section 92 where expfigtinction is made, in the context of
precluding the right to pursue in-country appeeatween different categories of claim
or claimant, including in Section 92(4) by referertc whether the appellant has made
an asylum or human rights claim (defined in Secfi@8 as a claim that removal from
the UK would be unlawful under Section 6 of the HumRights Act as being
incompatible with the claimant’s Convention rightdhat shows that where the
draftsman intended to draw distinctions betweeffeiht kinds of claims they are
spelled out. The irresistible inference is that smmilar distinction can have been
intended in Section 96 and the Claimant’s conswadis inconsistent not only with
the clear words but also with the structure andexdrof Part V of the 2002 Act. If
the draftsman had wanted to exclude the applicatfo8ection 96 to human rights
claims he could readily have done so using the s#afiaition contained in Section
113. Section 92 thus serves to confirm the spetyifaf the draftsman of Part 5 of the
2002 Act. Where it is intended that there shouldliséinctions in respect of the rights
of appeal applicable to different types of claimmeyt are expressly identified in the
statutory scheme. No such distinction exists inti8ec96, nor could it have been
intended.

In the alternative, even if that is wrong, the agsl with and inference to be drawn
from the wording of Section 92 would lead to thendasion that the category of
claim to which Section 96 was not intended by Rarént to apply was asylum and
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human rights claims generally. That is a wider eget category than that contended
for by the Claimant, whose formulation of the exigdd class is more limited, namely
asylum and Article 3 claims. No argument was soughtoe advanced by Ms
Dubinsky that certification of a non Article 3 humaghts claim was incompatible
with the Convention. Likewise, if the Claimant ight and Section 92(4) is intending
to create a special status for certain appealshntiien precludes the certification
process under Section 96, it would presumably bargament that should also apply
to Section 92(4)(b) which deals with appeals retatio EEA nationals. But there is
no argument advanced at all to explain why suctification should be precluded in
such cases. The Section 92 argument thus falls down

If the construction contended for by the Claimartrevright it would mean that the
One Stop Notice procedure would be effectively retiunt in respect of human rights
and asylum claims since there would be no effecdamction for non-compliance if
the “teeth” in the form of Section 96 certificatioauld never apply.

As a matter of principle the process set up bystiadutory regime does not involve
any incompatibility with Article 3 or the commonwain the ways alleged by the
Claimant. The person making a fresh claim whicbemg certified will already have
had a determination of his asylum and/or humartsigtaim, with an opportunity for
appeal to a Court. That is a pre-requisite forapplication of section 96. There will
have been the opportunity to pursue the claim baseth alleged breach of Article 3,
which will have already been rejected. The contehtthe further submissions
amounting to a fresh claim will itself necessariigpve been considered by the
Secretary of State on its merits pursuant to RER:[8ut rejected. While determination
that it is a fresh claim will mean that the contehthe further submissions gives rise
to a realistic prospect of success on appeal,dbratient will also have been rejected
by the Secretary of State after an assessmerg ofdtits. The Secretary of State will
have carried out an assessment and concludeddhmatach of Article 3 will arise by
the rejection of the Claimant's further submissidriee precluding of a right to appeal
in such circumstances cannot properly be saidftmge Article 3 of the ECHR at all,
nor any alleged procedural content to the Artiali¢h is not specified).

It is clear that it is lawful and compatible withet rights under the Convention to
impose procedural restrictions on such appealsupotsto section 96: see e.g.
Balamurali (Supra) andR(Borak) v SSHD[2005] EWCA Civ 110 at [35] - [37].

Article 3 does not contain any express procedigalts of appeal and cannot properly
be interpreted as requiring that a fresh claim nibgstsubject to a further right of
appeal to an independent tribunal. That propositemmot be extracted frodabari v
UK (Application 40035/98)Jabari establishes that Article 13 of the Convention in
respect of Article 3 requires the provision of am@stic remedy allowing the
competent national authority both to deal with shbstance of a relevant Convention
complaint, and to grant appropriate relief. Jabari itself there had been no such
assessment at all, merely the mechanical applicatica time limit preventing any
further scrutiny of the claim.

Article 13 has not been incorporated into UK donedstw, but that aside, it is clear
that no such complaint could realistically be madainst the UK or in respect of the
Claimant's case. The Claimant's claim does noteronan original claim. There has
been a very thorough assessment of his originahcleoupled with a full right of
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appeal which has been exercised and exhaustedrddls claim has been examined
and scrutinised by the Secretary of State as thgpetent national authority on the
merits, and what is more, the Claimant is not sit of return at all until his further

representations have also been considered. Ini@udite Claimant had the ability to

seek a judicial review of Secretary of State's gleni on the merits if he considered
that decision to have been challengeable undecl&r grounds, but he has not
sought to do so.

Vilvarajah v UKat [88]-[93] and [117)4127] and v SSHD ex parte Turg[2001] 1
All ER 719 at 724-9 demonstrate that decision-mgkip the Secretary of State on an
Article 3 claim, subject to judicial review at thevel of anxious scrutiny by the UK
courts in accordance with well-established priresplsatisfies the requirements of
Article 3.

As to the correct approach to the issue of thelavisity at a previous appeal of
material relied on to support a new claimRnv SSHD ex parte Onibiyj@996] QB
768, the Court of Appeal considered the statusuwther representations made after
the refusal of initial applications and exhaustioh appeal rights therefrom and
whether a person might make more than one ‘asylaimcwithin the meaning of the
then Asylum and Immigration Appeals Act 1993. Thau@@ of Appeal concluded that
more than one claim for asylum could be made duansingle interrupted stay
,provided it was a fresh claim: see Sir Thomas Bamy MR 781F-782G The Court
of Appeal went on to consider what constitutedrasth claim" for these purposes and
identified (at 783H at 784A):

“...the acid test must always be whether comparirg nbw
claim with that earlier rejection aneixcluding material on
which the claimant could reasonably have been exped to
rely in the earlier claim, the new claim is sufficiently different
from the earlier claim to admit of a realistic grest that a
favourable view could be taken of the new claimspite the
unfavourable conclusion reached on the earlier nclai
(emphasis added)

The acid test described by the Court of Appeabmbiyo assumed the exclusion in
principle of material on which the claimant coukhsonably have been expected to
rely in the earlier claim, although clearly ider@d that the existence of a fresh claim
was a matter of judgment for the Secretary of StHtere is therefore no doubt that
the question of availability of previous material which a claimant could reasonably
have expected to rely has always been a relevardideration when dealing with
further representations.

In E v SHDD [2004]JEWCA Civ 49 Court of Appeal stated:

“...we would not it as showing thaadd v Marshallprinciples
have no place' in public law. Rather it shows that tihemain
the starting point, but there is a discretion tpaté from them
in exceptional circumstances”.(paragraph 82)

In GungorCollins J observed at [19]:
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“The effect of all that, as | see it, is that, he tourt said irk,
Ladd v Marshallis the starting point and availability is a factor
to be taken into account and certainly will be give
considerable weight because it is important thatettshould be
finality. It seems to me that in cases of availapithe court
should look with care to see whether in reality #wdence
could have affected the result and if ignored waoulelan that
there was a risk that human rights would be bre&the

The Courts inHaile, E and Gungor were therefore not in any way rejecting the
relevance of previous availability of material irading with further representations
and potential new claims, but articulating the pdimat there should not be an
absolute rule of exclusion of such material in mglkilecisions in this context.

As to Wednesburynreasonableness it is not unreasonable or unldaw/frestrict a
right of appeal in respect of a decision where ezciine relevant criteria in Section
96 has been met and a matter is raised which doaNe been raised in an earlier
appeal and there is no satisfactory reason fodoioig so.

Conclusions on Submission (a)

205.

206.

| have given anxious consideration to the partsegimissions on this issue. Taken in
the abstract the proposition that an asylum seskese claim that if returned there is
a real risk that he would face persecution, deathica torture has been held by the
Secretary of State to have a realistic prospectugtess even though it has been
rejected can without redress be precluded fromogsiag a right of appeal which he
would otherwise have because the matters on wtaaklies should have been but for
no good reason were not raised earlier seems agmtatéve.

In Gungorin the passage relied on by Ms Dubinsky Collissaied:

“...if fresh evidence which was clearly availabletla time of
an appeal is put before the Secretary of Statehe&ndccepts
that it is both credible and does show that thera real risk
that if returned the individual will suffer a brdaof Article 3

of his human rights it would then be wrong for ®ecretary of
State to disregard it purely because it was availah the
relevant time.” (para 17).

That was, as Collins J said, an extreme exampls.dtso materially different from
the present case in that the Secretary of Statedtasccepted that the fresh evidence
is credible or that it shows that there is a resi that the Claimant will suffer a
breach of Article 3 if returned to Sri Lanka. HeshBound the evidence to be
incredible and has only found that there is a s@ialprospect that the claimant might
succeed in persuading the IAT to take a differeenvy Collins J’'s comment was also
made in the context of construing an immigratiole rithe old Rule 346) rather than
primary legislation with which | am concerned instbase. However the dictum well
illustrates why it is that the courts have beerutasto avoid where possible the
application of stricl,add v Marshallprinciples in the context of asylum and human
rights claims. As Collins J said earlier in the saparagraph, referring to the head
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note inThe Queen on the application of Haile v Immignatippeal Tribuna[2002]
INLR 283:

“That approach td.add v Marshallin the context of asylum
cases recognises that there is a conflict betweemeed for
finality and the need to ensure that there is th#ficgent
anxious scrutiny to ensure no-one is returned tegoeition. In
the human rights context it has added importancause both
the court and the Secretary of State as publicdsodave an
obligation to ensure that they do not breach amgdrurights in
a decision that they make and accordingly theeenged to be
satisfied that the decision that is in fact madeasone which
can be said to fall into that category.”

In a later passage Collins J, having referred heroauthority in this field, said:

“There is no doubt that the court does have thegpdaw and
indeed should depart from the strict principles Liadd v
Marshall indeed any strict principles if the interests ddtjce
SO require.”

He then referred to a passage in the judgment ofvzdh LJ inE v Secretary of State
for the Home Departmerz004 QB 1044 at 1076 para 82 in which, referringato
dictum of Sir John Donaldson MR R v Secretary of State for the Home Department
ex parte Momin Alj1984] 1WLR663at 673 he stated:

“However we would not regard it as showing thadd v
Marshall principles have “no place” in public law. Rather it
shows that they remain the starting point but therea
discretion to depart from them in exceptional anstances”

Collins J then concluded:

“The effect of that as | see it is that, as therteaid inE, Ladd
v Marshallis the stating point and availability is a factorbe
taken into account and certainly will be given ddesable
weight because it is important that there shouldiradity. It
seems to me that in cases of availability the cebiauld look
with care to see whether in reality the evidencalc¢dave
affected the result and if ignored would mean thate was a
risk that human rights would be breached.”

It is also pertinent to point out that, althougk tontext of Collins J’'s remarks was a
consideration of whether there was a fresh clagndafined by the former
Immigration Rule 346 as distinct from a statutompyision precluding a right of
appeal where a fresh claim has already been beddist, the practical consequence
of a construction adverse to a claimant could wdtaty in both contexts lead to a
similar result, namely return of the claimant ircamstances where there is a possible
risk of persecution death and/or torture. Howernany view neitheiGungornor any

of the otherLadd v Marshallauthorities to which | was referred compels thevwaar
that Section 96 (1) and (2) must be construed sonoado apply the certification
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process to an asylum or human rights claim. Fimtenof those authorities was
concerned with the construction of a statute whubsar and express terms precluded
a right of appeal in specified circumstances. Sddbere is in my view a material
difference between the situation postulated in i@®l0’s extreme example and the
circumstances in which the putative power to cgifises in section 96 (1) and (2).
In the former the fresh evidence which was cleaxlgilable at the time of the earlier
appeal has been accepted by the Secretary of&&téteing both credible and showing
that there is a real risk that if returned the widiial will suffer a breach of his Article
3 rights. In the latter the fresh evidence whicswavailable at the time of the earlier
appeal has already been rejected by the Secrdt&tate as being both incredible and
not showing that there is a real risk that if read the individual will suffer a breach
of his Article 3 rights.

Third the old Rule 346 was a strict exclusionarguvsion which provided that the
Secretary of State would disregard any materiatlhvas available to the applicant
at the time when the previous application was edusr when any appeal was
determined even if it was significant or credibleimdeed actually believed by the
Secretary of State and regardless of whether tvasea satisfactory explanation for
the material not having been deployed on the ptesvapplication. By contrast section
96 (1) and (2) both explicitly and implicitly cafbr an assessment of the new
material, the reasons why it was not deployed affitist appeal or in response to the
first one stop notice, the circumstances surroundie bringing of the new claim,
and the potential consequences of certificatiorusT lunlike the former rule 346, they
provide a mechanism whereby the potentially comgepolicy considerations of
finality and prevention of abuse on the one harti@ovision of rights of appeal to a
primary fact finding tribunal in the context of &sy and Article 3 claims are
required to be taken into account and given thegpjate weight called for by the
facts of a particular case.

Section 96(1) and (2) thus provide explicitly amdplicitly safeguards against
possible breaches of a claimant’s Article 3 andumsyrights explicitly in that the
right of appeal cannot be precluded where in thieiop of the Secretary of State
there is a satisfactory reason for the materialhaving been deployed earlier and, in
my view ,implicitly in the safeguard that the povie certify cannot be exercised and
thus the right of appeal cannot be precluded witllo&l exercise by the Secretary of
State of a discretion. In my judgment it is in tentext of those two safeguards that
the evolving approach of the courts set out in akghorities to which Collins J
referred can and should be applied.

In Haile’s case the appeal to the Court of Appeal was basdresh evidence which
could have been obtained much sooner had the appslisolicitor's exercised
reasonable diligence at first instance. The appellsas an Ethiopian seeking asylum
from political persecution. Simon Brown LJ as herthwas said:

“It is of course most unfortunate that this mistakas not
uncovered until it was when and plainly it coulddashould
have been. Were the oldadd v Marshallprinciples to be
strictly applied, then surely the appellant wowdl &t this first
hurdle. The fact is however that these principlesyen did
apply strictly in public law and judicial review.sASir John
Donaldson MR said iR v Secretary of State for the Home
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department exparte Ali984 1WLR 663,673: “the decision on
Ladd v Marshall1954 1WLR1489 has no such place in that
context”, although he then added: (c) “howeverihkithat the
principles that underlie issue estoppel and thésaectin Ladd

v Marshall namely that there must be finality in litigaticare
applicable subject always to the discretion ofdbert to depart
from then if the wider interests of justice so regu(para 25).

In E, in the paragraph cited above, Carnwath LJ stated:

“We would respectfully accept the statement of 3ahn
Donaldson MR [in Ali] as accurately reflecting tHaw
applicable in a case of this kind (whether it tattes form of a
direct appeal from the IAT to the Court of Appealcomes by
way of judicial review of the IAT’s refusal of thieave to
appeal). However we would not regard it as showiagLadd

v Marshall principles have “no place” in public law. Rather it
shows that they remain the starting point but therea
discretion to depart from then in exceptional amstances”
(para 82)

In FP (Iran) v Secretary of State for the Home DeparitR007 EWCA CIV 13
Sedley LJ held that the appeals raised the quesfiovhat if anything can be done
where an appellant’s lawyers have failed to ndtfg AIT of a change of his or her
address with the result that the appellant knoviking of the hearing and the appeal
is determined against him or her (para 1). The appEncerned the effect of Rules 19
(1) and 56 of the Asylum and Immigration TribunBrdcedure) Rules 2005. It was
accepted by the Secretary of State that the comeffect of those Rules was that a
party who personally has done nothing wrong mag flmat he has lost an appeal of
which he knew nothing and which he might had henlpresent have won.

Sedley LJ, having reviewed the authorities, hielt the Rules were unlawful:

“For reasons which | have given they forfeit whatir o
constitutional law (consonantly now with Article & the
European Convention of Human Rights) regards as a
fundamental right, the right to be heard on andssuradical
importance to the individual, on grounds which sgewidely

and rigidly prescribed that they shut out partiéwave done
nothing wrong but whose lives and safety may inseguience

be put at risk. In so doing they sacrifice fairnesspeed and
deny the Tribunal any power to hold these two dasith in
balance.” (para 49)

As appears from this review, these authorities veergcerned with the admissibility
of evidence on appeals to the Court of Appeal ojuditial review from the IAT or
with the construction of Rules. In none of them tid court hold that a statute which
on its face explicitly precluded a right of appeeaspecified circumstances did not, by
reason of a principle requiring departure fromcstrtadd v Marshallprinciples, apply
to an asylum or human rights claim.



Judgment Approved by the court for handing down. The Queen on the Application of J v SSHD

215.

216.

217.

However drawing from these authorities, in my viéws incumbent on the Secretary
of State, when considering whether there are satmfy reasons under Section 96 (1)
(c) and 96 (2( (c) and when considering whethezxercise his discretion to certify,

to have well in mind the approach enunciated bycthets in these cases. If | were of
the view that the Secretary of State was entitbethke a strict or blinkered approach
to the question of what constitutes a “satisfact@gson” or that he did not have to
exercise a discretion before certifying or thaexercising that discretion he was not
obliged to take into account the matters to whichalve referred earlier in this

judgment, | would see force in Ms Dubinsky’s sulsioas. It might be possible to

imagine an extreme example where on a strict oonaview of what is a satisfactory

explanation and if there were no discretion notéatify even where there was no
satisfactory explanation, the application of setti6 (1) and (2) to an asylum or
Article 3 claims might lead to a result which it wd be hard to imagine Parliament
intended. However, as already indicated, | am hétat view.

In my view the proposition which lies at the heairthe Claimant’s case, whichever
way it is put, and on which its success or failuitenately depends, is the submission
that where there is a current disputed and argusdyleim or Article 3 claim, Article

3 and the Geneva Convention require that a riglippktal will be given by which the
current refusal can be challenged. According te gubmission the obligation on
contracting states to provide an effective domesgimedy in respect of Article 3
rights is not satisfied by the combination of amscrutiny by the Secretary of State
of new representations, following the rejection tbé initial claim both by the
Secretary of State and on appeal, and the avaijabflthe right to apply for judicial
review of a rejection by the Secretary of Statéhefnew representations. Particularly
in a case where the credibility of the claimannisssue the practical shortcomings of
judicial review do not provide an adequate indepenhexamination of the merits of
the second claim. Nothing short of a right of appeaolving an opportunity for the
claimant to have his factual assertions believedshimitting himself to cross
examination in front of an independent tribunal canstitute the effective domestic
remedy to which the claimant is entitled and dwbreach of the claimant’s Article
3 rights.

In my view the Claimant’s case depends upon thapgsition being correct. Without

it it seems to me clear that as a matter of statuttterpretation, for the reasons
advanced by Mr Strachan, the powers to certify @watl on the Secretary of State by
Section 96 (1) and Section 96 (2) of the 2002 Actadd were intended by Parliament
to apply to asylum and Article 3 claims. The lamggiaised in Section 96 (1) and
Section 96 (2) is entirely general and unqualifiednakes no distinction between
asylum and/or human rights claims on the one hamtather claims on the other.

Still less does it make such distinction by refeeeno the narrower category of
Article 3 claims. In this critical respect it is marked contrast to section 92 (4) which
excludes the prohibition against in-country appealder section 92 (1) in the case of
an appellant who has made an asylum claim or a huigats claim. | accept Mr

Strachan’s submission that the irresistible infeeers that no similar distinction to

that explicitly created in section 92 (4) can h&een intended in section 96 (1) and
(2) and that the Claimant’s construction is onfétse inconsistent not only with the
clear words but also with the structure and contéxgart V of the 2002 Act. If the

draftsman had wanted to exclude the applicatio8eaftion 96 to asylum and human
rights claims he could and would have done so usiagsame definition contained in
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Section 113. Where it is intended that there shdeadlistinctions in respect of the
rights of appeal applicable to different types laiira they are expressly identified in
the statutory scheme. No such distinction existSention 96 nor in my view is there
any warrant for inferring that it must have beetended.

Further and in any event the Claimant’s argumerdrmglogy with Section 92 (4) does
not assist him in supporting a construction of Bec®6 (1) and (2) which excludes
from its operation not all human rights claims(agsl Section 92(4) ) but only those
based on Article 3. In this context | would addtthasee force in Mr Strachan’s
parallel argument based on Section 92(4).That a$ iththe Claimant is right and

Section 92(4) is intending to create a specialustébr certain appeals which then
precludes the certification process under Sectibn i®would presumably be an
argument that should also apply to Section 92(4Miixh deals with appeals relating
to EEA nationals. But no argument was advanceda@mlf of the Claimant to

explain why certification should be precluded wcls cases nor indeed was it
submitted that certification is precluded in suekes.

Further | accept Mr Strachan’s submission thatdonstrue Section 96(1) and (2) as
not applying at all in the case of fresh asyluniheman rights claims is to ignore and
run counter to the obvious policy reasons whicHi&@aent plainly considered to be a
legitimate and necessary restriction that forms pérthe statutory framework to
ensure that immigration appeals are comprehensidecaver every available ground
for seeking relief and that the system is not abusesubsequent appeals where the
opportunity for an appeal has already arisen. is ¢bntext the analysis by Kennedy
LJ of the statutory scheme in the 1999 Act is indtve:

“Part IV of the Act dealsith the various
aspects of appeals and, as it seems to me, ithh@s main
objectives —

(1) to grant specific rights of appeal, for examigehose
who claim that in the context of immigration their
human rights have been infringed (section 65) oo wh
have been refused asylum (section 69)

(2) to ensure that if an appeal is brought it vbk
comprehensive and cover every available ground for
seeking relief (section 74)

(3) to prevent abuse of the appellate system —feee
example section 73, which only operates where one
appeal (the original appeal) has been finally
determined.”

There are material differences between the 19992802 Acts, not least that, as
appears from the passage cited, specific rightgop&al were granted in the former in
respect of claims based on alleged breaches afirasghd human rights and that the
power to certify conferred by Section 73(2) of themer was expressly referable to a
claim that a decision was in breach of the appgfidmuman rights. Nonetheless it
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seems to me clear that in Part V of the 2002 &<in part IV of the 1999 Act, two of
the statutory purposes were to ensure that if goealpis brought it will be

comprehensive and cover every available groundsémking relief and to prevent
abuse of the appellate system.

Accordingly | would, subject to what | have saidab, accept the submissions of Mr
Strachan which | have summarised in paragraphsd 225 above.

It is for those reasons that in my view the Claitisartase depends upon the
contention to which | have referred as to whatequired under Article 3 to be

provided by the United Kingdom by way of an effeetdomestic remedy. Whatever
might otherwise be the correct statutory intergretaof section 96 (1) and section 96
(2) must, so the Claimant submits, yield beforeithperative imposed by Section 3
of the Human Rights Act to read and give effecthiose subsections in a way which
is compatible with Convention rights. Any inter@gbn which meant that Section 96
precludes a right of appeal against the rejectiprthle Secretary of State of a fresh
Article 3 claim or which entitled the SecretaryS&thte to certify such a claim would
be incompatible with the Claimant’s Article 3 right

In my view the authorities to which | was refermal not support the proposition for
which the Claimant contends. Before consideringrthieis necessary to emphasise
that, as Mr Strachan pointed out and as was ndledgad by Ms Dubinsky, Article
13 of the ECHR, unlike Article 3, was not incorpaainto domestic English law by
the Human Rights Act. Nor is it one of “the Convent Rights” as defined in Section
1(1) of that Act so that the requirement under i8ac8 of that Act to read and give
effect to legislation so far as it is possibleltoso in a way which is compatible with
the Convention Rights does not require Section )9&(d (2) to be read so far as it is
possible to do so in a way which is compatible vAtticle 13, at any rate unless that
is required in order to enable those subsectioh® teead in way which is compatible
with Article 3.

That is of importance in the current context beeaitiis Article 13 which guarantees
an effective remedy for violation of other Conventirights and the Claimant’s
contention is that since his only effective reméatythe alleged breach of his Article
3 rights involved in the decision to refuse himmession to remain in the United
Kingdom is an appeal to the AIT under Section 8thef2002 Act, Section 96(1) and
(2) cannot be construed so as to permit his claitvetcertified since that would be to
deprive him of that effective remedy. Article 13pides: “ Everyone whose rights
and freedoms as set forth in [the] Convention actdated shall have an effective
remedy before a national authority notwithstandihgt the violation has been
committed by persons acting in an official capatitly follows that in order to
succeed on his Section 3 construction argumenCtaenant must establish that any
other construction would be incompatible not with Article 13 rights but with his
Article 3 rights.

In EtameBlake J said : “Although the right to an effectneenedy under Article 13 of
the ECHR has not been enacted as a Convention wighin the Schedule to the
Human Rights Act 1998, it is apparent that the d¢aseof the Strasbourg Court as to
the requirements of an effective remedy to preweniolation of Article 3 of the
ECHR would need to be considered and taken intowatdoy any court charged with
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examining whether removal would be a violation ¢fusnan right (see Human Rights
Act 1998 s. 2 (1) and s. 6))” (paragraph 47).

226. Section 2(1) provides that a court determining astjon which has arisen in
connection with a Convention right must take inbtcaunt any judgment, decision,
declaration or advisory opinion of the European i€ofl Human Rights so far as, in
the opinion of the court it is relevant to the ggedings in which that question has
arisen. In this case the trigger for a requiremamier Section 2(1) to take into
account decisions and judgments of the Europeamt@muld have to be Article 3
since Article 13 is not a defined Convention Rightler the Act. It is also in my view
pertinent to repeat in this context that in relatio the construction argument it is
only Article 3 and not Article 13 with which Seatid3 of the Human Rights Act
requires the provisions of the 2002 Act to be read way so as to be compatible in
so far as it is possible to do so.

227. In Soering v UK (1989) 11EHRR 439 a West German national who had
unsuccessfully challenged the Home Secretary'ssaecio extradite him to the US to
face trial in Virginia for Murder, a trial which atd expose him to the so-called
“death row phenomenon”, complained to the Europg@anrt of Human Rights under
Article 3 and Article 13. He succeeded under threnfr but failed under the latter.

“In judicial review proceedings the Court may rtie exercise
of executive discretion unlawful on the ground thas tainted
with illegality, irrationality or procedural improgty. In an
extradition case the test of “irrationality” on thasis of the so-
called “Wednesbury principles” would be that nos@zable
Secretary of State could have made an order foesder in
the circumstances. According to the United Kingdom
government, a Court would have jurisdiction to duas
challenged decision to send a fugitive to a coumingre it was
established that there was a serious risk of inmuroa
degrading treatment on the ground that in all iheumstances
of the case the decision was one that no reasoBSaoietary of
State could take. Although the Convention is natsodered to
be part of United Kingdom law, the Court is sas&dfithat the
English Courts can review the reasonableness efkaadition
decision in the light of the kind of factors relieth by Mr
Soering before the Convention institutions in the contexkt
Article 3 7. (paragraph 21).

228. In Vilvarajah five Tamils complained to the European Court ointdm Rights that
their removal to Sri Lanka was a breach of Artigland that, despite the availability
of judicial review, they had no effective remedytie UK in respect of their Article 3
complaint as required by Article 13. It was comngyound between the parties that
the applicant’s claim under Article 3 was an “argled one on its merits.

229. The applicants submitted that in judicial reviewg@edings the courts do not control
the merits of the Secretary of State’s refusalsylan but only the manner in which
the decision on the merits was taken. In partictiay do not ascertain whether the
Secretary of State was correct in his assessmeheafsks to which those concerned
would be subjected. Moreover the courts have cotligtatated that in reviewing the



Judgment Approved by the court for handing down. The Queen on the Application of J v SSHD

exercise of discretion in such cases they will sudistitute their views on the merits
of the case for that of the Secretary of Statelsee @pplicants accepted that judicial
review might be an effective remedy where, as é@beringcase, the facts were not

in dispute between the parties and the issue wathwhthe decision was such that no
reasonable Secretary of State could have madeowerer this was not so in their

case where the question of the risks to which theyld be exposed if sent back to
Sri Lanka was the very substance of the disputle th# Secretary of State.

230. The Court rejected that submission. It referretheoopassage in tigoeringjudgment
cited above and concluded:

“The court does not consider that there are anyenadt
differences between the present case andStbering case
which should lead it to reach a different conclasia this
respect.” (para 124).

It is of note that in the context of Article 3gtlsourt observed that Contracting States
have the right as a matter of well establishedrimatonal law and subject to their
treaty obligations including Article 3 to contrdie entry residence and expulsion of
aliens. As to Article 13, the Court held:

“Article 13 guarantees the availability of a remeatynational
level to enforce the substance of the Conventightsi and
freedoms in whatever form they may happen to barsecin
the domestic legal order (ibid). Its effect is thasrequire the
provision of a domestic remedy allowing the compete
“national authority” both to deal with the substanof the
relevant Convention complaint and to grant appedprrelief
(see inter alia Soering para 120). However, Artii3edoes not
go so far as to require any particular form of rdme
Contracting States being afforded a margin of éison in
conforming to their obligations under this provisib (para
122).

231. The Court emphasised that “the Court’s examinatibthe existence of a risk of ill-
treatment in breach of Article 3 must necessardyabrigorous one in view of the
absolute character of this provision and the fdwt tit enshrines one of the
fundamental values of the democratic societies ngakip the Council of Europe”
(para 108 guotin@oeringpara 88). It concluded that the procedure of jatlieview
in the United Kingdom satisfies that requirementtfee purposes of Article 13. The
Court quoted Lord Bridge’s dictum Bugdaycay

“...all questions of fact on which the discretionatgcision
whether to grant or withhold leave to enter or rendepends
must necessarily be determined by the Immigratidic€ or

the Secretary of State...Within those limitations ¢bart must,
| think, be entitled to subject an administrativcidion to the
more rigorous examination to ensure that it isawmay flawed,
according to the gravity of the issue which the islen

determines. The most fundamental of all human sightthe
individual's right to life and when an administragi decision
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under challenge is said to be one which may puafpdicant’s
life at risk, the basis of the decision must suredyl for the
most anxious scrutiny” (945,952).

The Court concluded:

“Indeed the [English] courts have stressed theiecsp
responsibility to subject administrative decisiamghis area to
the most anxious scrutiny where an applicant’s difeliberty
may be at risk. Moreover the practice is that ajluas seeker
will not be removed from the UK until proceedingse a
complete once he has obtained leave to apply fdicipl
review. ...While it is true that there are limitat®orio the
powers of the courts in judicial review proceedingke Court
is of the opinion that these powers, exercisabléhag are by
the highest tribunals in the land, do provide deative degree
of control over the decisions of the administra@gwghorities in
asylum cases and are sufficient to satisfy theireoents of
Article 13. The applicants thus had available t@nthan
effective remedy in relation to their complaint end\rticle 3.”
(paras 125, 126 and 127).

It is in my view of particular significance thattlssue irVilvarajah was whether the
fact that the English court in judicial review peatlings is not a primary finder of
fact deprives it of the character of an effectigmedy such as to satisfy Article 13 in
a case where the question of the risks to whiclagpicant would be exposed if sent
back to Sri Lanka was the very substance of theutiss The applicant’s submission
that it did was rejected by the Court. That isuhey submission which underlies the
Claimant’s contentions in this case. It was of seurpen to him to seek judicially to
review the Secretary of State’s rejection on itsite®f his new and indeed fresh July
2004 claim. He did not do so. If the availabilitiytbat remedy is sufficient to satisfy
the Claimant’s Article 13 right to an effective redy in respect of his Article 3 claim,
it follows that it would not be necessary to readtidn 96 (1) and (2) of the 2002 Act
and to give effect to it in such a way as to ensluag it did not deprive him of the
right to an appeal to the IAT against the samesadfby the Secretary of State of his
July 2004 claim. Such an interpretation would n®nlecessary so as to make the
2002 Act compatible with the Claimant’s Conventraghts even if (which they do
not) those rights included Article 13, since thestence of a right of appeal under the
Act would not be necessary to ensure the avaitglafian effective Article 13
remedy.

Ms Dubinsky sought to distinguistilvarajah on three grounds. First she submitted
that credibility was not an issue Vilvarajah, each of the asylum Claimants in that
case having had his account “taken at its highast'refused by the Secretary of State
on the basis that, even on the given account,dflera Claimant would not be at risk
on return to his home country. Thus although theopean Court held that the
Claimants were not entitled to a full merits appaadl could only have their cases
examined on judicial review on Wednesbury groumdiseit with anxious scrutiny by
the Administrative Court, the material examinedtby Administrative Court (going
purely to country conditions and risk on return)swe different to the material that
would have been examined by a tribunal. The pasgite submitted is very different



Judgment Approved by the court for handing down. The Queen on the Application of J v SSHD

234.

235.

236.

where, as in the present case, the Secretary td B&s rejected an asylum claim on
the basis that the underlying account is not belle¥n disputed credibility cases such
as the Claimant’s access to a hearing in whichadial evidence will be heard and the
asylum Claimant has an opportunity to explain éipancies under cross examination
with the court sitting as primary decision makeofizital importance.

This latter submission neatly encapsulates the mahtifferences between the nature
of an appeal to the IAT from a refusal of an imratgyn claim by the Secretary of
State on the one hand and the nature of an apphcér judicial review of that
decision on the other. Indeed it is no doubt besaiighat difference that Parliament
provides in the case of initial claims just suchght of appeal to the IAT in Section
82 of the 2002 Act. If the limited role of judiciegéview was regarded by Parliament
as insufficient protection in respect of an init@im why should it be regarded as
sufficient protection in respect of a fresh claiit#® only difference between the two
situations is that in the latter the Claimant ml@n evidence which he could and
should have deployed on the first appeal and/aoesponse to the one-stop Notice.
How can that fact justify the lower degree of potiten given that the adverse
consequences of an incorrect decision are potbntied same in both cases?

Approached as a matter of general principle, | wofihd it hard to provide a
satisfactory answer to that question not least umaf those authorities which make
it clear that because of the absolute protectitor@dd to Article 3 rights, those rights
are not lost even by Claimants who have acted thfa#ah or whose conduct is in
other ways subject to criticism. However the questn my view begs the question it
seeks to answer, namely whether in Article 3 cas#hing short of a full merits
appeal with a tribunal acting as a primary factt@ncan comply with the Claimant’s
right under Article 13 to an effective domestic eziy. In my view the Court in
Vilvarajah gave a clear negative answer to that questiomoffih Ms Dubinsky is
right to identify as one of the differences betweefull merits appeal and judicial
review the fact that the former but not the laiterolves a hearing with full oral
evidence and the opportunity for the Claimant tplax discrepancies under cross-
examination that is not the only difference. Anotléference is that in the former
the AIT is entitled to make new primary findingsfatt and substitute its own factual
findings for those of the Secretary of State whereathe latter the Administrative
Court is confined to considering whether the Secyebf State’s decision was one
which no reasonable decision-maker could take @& waome other way irrational.
That was a difference of potential importanc&/ilvarajah itself where the facts were
in dispute and findings of fact were required tonb&de as to the risks to which the
applicants would be exposed if sent back to SrikearHowever that material
difference was addressed head on by the Court idnabdl prevent it from concluding
that the powers of the English courts in judicialiew proceedings provide an
effective degree of control over the decisions fg tdministrative authorities in
asylum cases and are sufficient to satisfy the irequents of Article 13. It thus
appears that the Court considered that in so fartade 13 requires anxious scrutiny
by an independent tribunal that scrutiny need mt¢rel to making primary findings
of fact but may instead consist of reviewing dexisiof the administrative authorities
in asylum cases, so as to ensure that they doffestdotheWednesburyrinciples.

In theory there is of course a difference betweerase in which the evidence is
strong enough to persuade an IAT on appeal thabdlceetary of State’s decision was



Judgment Approved by the court for handing down. The Queen on the Application of J v SSHD

237.

238.

239.

wrong but not strong enough to persuade the Adtnatige Court that it was one
which no reasonable Secretary of State could hakent However as appears from
the decision of the Court of AppealTurgutin practice the adverse consequences for
a Claimant flowing from the difference between thgo remedies may be
significantly reduced by the robust approach whioh Court of Appeal held to be
appropriate in judicial review proceedings in sgalses. Moreover to the extent that,
not withstanding such a robust approach, thereiremahe mind of the Secretary of
State or other decision maker when considering ldreb certify a fresh claim under
section 96 (1) or section 96 (2) a question as hether, because of the peculiar
importance in a particular case of the credibilify the claimant and his factual
version of events, as to whether the right to apptyjudicial review would provide
an adequate safeguard against the possibilityvafoag decision having been taken,
that in my view would be a matter to be taken iatcount in considering whether it
is right to exercise the discretion to certify ohether to allow the Claimant to
exercise a right of appeal under Section 82.

Ms Dubinsky’s second ground for distinguishigvarajah was the submission that
its conclusions were modified by the European CofirHuman Rights in its later
decision inChahal v UK(1997) 23EHRR 413. She submitted that the Couthat
case found that judicial review did not constitateeffective remedy for the purposes
of Articles 3 and 13. In that case the Court codetl

“Having regard to the extent of the deficienciesboth the
judicial review proceedings and the advisory patted, Court
cannot consider that the remedies taken togethesfysahe
requirements of Article 13 in conjunction with Afe 3”
(paragraph 155).

The applicant in that case was a Sikh separatistelewho was refused asylum and
whom the Secretary of State proposed to deporintlialas a threat to national

security in the United Kingdom. Following the fauof his judicial review challenge

the applicant succeeded in Strasbourg under bdiblés 3 and 13. However in my

view the reasons why he succeeded do not suppoRugsky’s submission.

The aspect of the judicial review proceedings dredproceedings before the advisory
panel which the Court held to be deficiencies Wwhitevented those proceedings
from being considered effective remedies in respectMr Chahal's Article 3
complaint for the purposes of Article 13 was theitlrer the Courts nor the panel
could review the decision of the Home Secretargéeport Mr Chahal to India with
reference solely to the question of the risk ofr@abh of his Article 3 rights in the
event of return to India. :

“In the present case neither the advisory paneltmerCourts
could review the decision of the Home Secretargdport Mr
Chahal to India with reference solely to the questf risk,
leaving aside national security consideration. @& ¢ontrary,
the court’s approach was one of satisfying thenesethat the
Home Secretary had balanced the risk to Mr Chatphat the
danger to national security (see paragraph 41 abtivfellows
from the above considerations that these cannabhsidered
effective remedies in respect of Mr Chahal's A#icB
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complaint for the purposes of Article 13 of the €ention.”
(para 153).

240. Thus the decision i€hahalwas a comparatively narrow one. In an earlier siegi
the Court had held that in an Article 8 and A#idl0 case which involved national
security, Article 13 required a remedy that onlyl lt@ be “as effective as can be” in
circumstances where national security consideratdhd not permit the divulging of
certain sensitive information. In that casdass and Others and Leandlehe Court
held inChahalthat:

“It must be born in mind that these cases concecoeaplaints
under Articles 8 and 10 of the Convention and tha
examination required the Court to have regard &rtational
security claims which had been advanced by the Bovent.
The requirement of a remedy which is “as effecagecan be”
is not appropriate in respect of a complaint thgbeason’s
deportation will expose him or her to a real riskreatment in
breach of Article 3, where the issues concerningonal
security are immaterial. In such cases given theveérsible
nature of the harm that might occur if the riskilbtreatment
materialised and the importance the court attathésticle 3,
the notion of an effective remedy under Article tERjuires
independent scrutiny of the claim that there esigbstantial
grounds for fearing a real risk of treatment cantri@ Article
3. This scrutiny must be carried out without regaravhat the
person may have done to warrant expulsion or topangeived
threat to the national security of the expellin@t&t Such
scrutiny need not be provided by a judicial auttydout if it is
not, the powers and guarantees which it affordsgelsant in
determining whether the remedy before it is effectiin the
present case neither the advisory panel nor thet€aould
review the decision of the Home Secretary to deplorChahal
to India with reference solely to the question isky leaving
aside national security consideration. On the eonirthe
court’'s approach was one of satisfying themselves the
Home Secretary had balanced the risk to Mr Chaatpainst a
danger to national security (see paragraph 41 abtiviellows
from the above consideration that these cannotobsidered
effective remedies in respect of Mr Chahal's A#icB
complaint for the purposes of Article 13 of the @ention.
Moreover the court notes that in the proceedingerbethe
advisory panel the applicant was not entitled imtiea to legal
representation, that he was only given an outlind® grounds
for the notice of intention to deport, that the @ahad no
power of decision and that its advice to the Horneer&ary
was not binding and was not disclosed (see paragdap 32
and 60 above). In these circumstances the adv=orgl could
not be considered to offer sufficient procedurdegaards for
the purpose of Article 13. Having regard to theeexktof the
deficiencies of both the judicial review proceedingnd the
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advisory panel, the court cannot consider that rdraedies
taken together satisfy the requirements of Artid8 in
conjunction with Article 3 (see para 150, 151, 1533, 153,
155)"

None of these deficiencies in the judicial procagdn the case dChahalis material

in the present case. If the Claimant had applieguidicial review of the Secretary of
State’s decision to reject his July 2004 claim, tbe ground that no reasonable
Secretary of State could have failed to concluad lile faced a real prospect of breach
of his asylum and Article 3 rights if returned ta Banka, the Administrative court
would not have been required to have regard tonatipnal security claims advanced
by the Secretary of State. Nor would the court’gsrapch have been one of satisfying
itself that the Secretary of State had balancedridieto the Claimant against any
danger to national security. The Claimant would ehadween entitled to legal
representation and he was given the reason fordjeetion of his claim in the
Decision Letter. Thus none of the factors which @wurt held rendered the judicial
review proceedings i€hahal such as not to satisfy the requirements of Artic3e
would have been present.

It is convenient in this context to deal with aateld submission of Ms Dubinsky that
the decision irChahalas well as (by analogy) that Banian[1999] EWCA Civ 3000
are authority for the fundamental principle thatlividuals are entitled to the full
protection of Article 3 of the ECHR regardless lo¢it own conduct. That submission
is in my view broadly correct, with the qualificati that, as acknowledged by Ms
Dubinsky, in fact the Court of Appeal Danianwas dealing not with Article 3 of the
ECHR but with an asylum claim.

As to Chahal | have quoted above, in the section summarisireg @haimant’s

submissions, from the extract of the decision @& tiCourt in which it held that
whenever substantial grounds have been shown feviyeg that an individual would

face a real risk of being subjected to treatmemitraoy to Article 3 if removed to

another state the responsibility of the ContractBtgte to safeguard him or her
against such treatment is engaged in the eventxptilgon and that in such
circumstances the activities of the individual inegtion, however undesirable or
dangerous, cannot be a material consideration. faeges 79 and 80). The Court
added: “The protection afforded by Article 3 is shwider than that provided by
Article 32 and 33 of the United Nations 1951 Corti@non the Status of Refugees”.

As toDanianBrooke LJ held:

“For all these reasons | do not accept the Tribar@inclusion
that a refugee sur place who has acted in bad fiithoutwith
the Geneva Convention and can be deported to hiseho
country notwithstanding that he has a genuine aglitifaunded
fear of persecution for a Convention reason ancetigea real
risk that such persecution may take place. Althougs
credibility is likely to be low and his claim mulsé rigorously
scrutinised, he is still entitled to the protectiaf the
Convention and this country is not entitled to egard
provisions of the Convention by which it is bouifdt should
turn out that he does indeed qualify for protectimgainst
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refoulement at the time his application is consdér (page
17)

As a matter of analysis, however, it is not cleame how this submission assists the
Claimant’s case in support of Submission (a)ChmhalandDanian the proposition
laid down by the courts was that where a claimaad Bhown that there exist
‘substantial grounds’ for believing that he wouitté a real risk of being subjected to
treatment contrary to Article 3 if removed to aretistate Chaha) or that he has a
‘genuine and well founded’ fear of persecutionddConvention reason and there ‘is’
a real risk that such persecution may take plaedsmot deprived of the Article 3
rights Chahd) or non refoulement right@nian), which are thereby engaged and to
which he would otherwise be entitled, by reasonhf own conduct, however
culpable.

It is no part of the Secretary of State’s case asderstand it in this application to
argue that the conduct of the Claimant disentitid® to Article 3 or Geneva
Convention rights which have been engaged by tih#erge as to the risk he faces
and to which he would otherwise be entitled und=cti®n 82. It is her case that the
right conferred by Section 82 of the 2002 Act imta#® circumstances to an appeal
against her decisions is a right conferred byuggabut not a right to which he would
,but for his conduct, be entitled by virtue of idleés 3 and 13 of the ECHR or Atrticle
33 of the Geneva Convention. Her case ,in my viswsupported by the decisions of
the Court inSoering, Vilvarajah, Chahand the cases referred to below which held
that the availability of a right to judicial reviegatisfies the Article 13 right to an
effective remedy.

Although it is plainly right that it is the Claim&s conduct in not mentioning the
matters on which he relied in his second claim lom first appeal or the one stop
statement that deprived him of the statutory rigatwould otherwise have had to
appeal under Section 82, that is not a right tochyhaccording to the Court, he is
entitled by Article 3 and/or Article 13. That ie be contrasted with the facts of
Chahalitself where the Court held that because of Hegald conduct the applicant’s
Article 13 right to an effective remedy to protée Article 3 rights had been wrongly
replaced by a remedy which was, in the languagd tsealescribe the approach in
Class and Leandemerely “as effective as can be” because in tlukcial review
proceedings the court was unable to review thesdartiof the Home Secretary to
deport Mr Chahal to India with reference solelythie question of risk, leaving aside
national security consideration. On the contrahg tourt's approach was one of
satisfying itself that the Home Secretary had baddrthe risk to Mr Chahal against a
danger to national security.

The question for decision under Submission (a)hether section 96 (1) and (2) of
the 2002 Act must be read so as not to apply taide@msylum and Article 3
claimants of a right of appeal. In support of thémission that it must be so
construed the Claimant submits that a contrary tcectson would be incompatible
with his Article 3 ECHR rights by confining him jodicial review rather than a right
of appeal under Section 82. On that issue it dotseem to me that eith€hahalor
Danian assists the Claimant. If, as is in my view theecdlse decisions iNilvarajah
and Turgut are authority for the proposition that judiciaview is an adequate
domestic remedy for the purposes of Article 3 amticke 13, a construction of
Section 96 (1) and (2) that confines a personenpibsition of the Claimant to judicial



Judgment Approved by the court for handing down. The Queen on the Application of J v SSHD

249.

250.

251.

review is not incompatible with his Article 3 or 1ights. The fact that he has failed to
deploy the new material on the first appeal oresponse to the one-stop notice will
not deprive him of the right to judicial review atitls will not deprive him of his
Article 13 effective remedy or breach his Articlerihts. What that failure will or
may deprive him of is a right to appeal under sec82. That however, according to
Vilvarajah andTurgut is not something to which he is entitled undeticde 13.

By contrast it does seem to me that there is stmpde application of the principles
enunciated inChahal and Danian in stages three and four of the Section 96
certification process. Whereas part of the purpafsthat section is in my view to
promote finality and efficiency in the disposalasfylum appeals and to to provide an
incentive for Claimants to be open and up frortheir initial claims, it does not seem
to me to be any part of the purpose of Sectiono9punish those who for whatever
reason fail to do so. Thus both at the stage ofidening whether there is satisfactory
reason for the relevant matter not having beeedeadn in the first appeal or one stop
statement and at the stage of considering whetheototo exercise the discretion to
certify, it seems to me that the Secretary of Sthtauld bear in mind that, as pointed
out in those two authorities, an asylum or Arti8l€laimant is no less entitled to full
protection against the risk of a breach of his@sybnd Article 3 rights because of
any failure to deploy material first time round,wever reprehensible that failure
might be in any particular case.

Ms Dubinsky’s third ground for distinguishinglvarajah is that when it was decided
there was no in-country right of appeal at all &mylum claimants in the United
Kingdom whether on an initial or on a fresh claifinat was first introduced by the
Asylum and Immigration Appeals Act 1993. In my vidlat does not justify the
conclusion thatVilvarajah is no longer good law in relation to the adequaty
judicial review proceedings as an effective Artidl@ compliant remedy. | further
note that this point did not deflect the Court gfp&al from endorsing théilvarajah
approach irR v SSHD ex parte Turg[#001] 1ALLER 719 at 724-9, to which | now
turn.

Although the context in which it was consideredthy Court of Appeal was different
from the present case, the first issue raiseéfuingutis of direct relevance to the issue
| have to decide. The applicant was a Turkish Kasglum seeker whose asylum
claim was rejected by the Secretary of State arainagn appeal by the Special
Adjudicator who found him entirely lacking in credity, his evidence being littered
with discrepancies.The matter came before the Gufubippeal as an appeal against
the refusal by Carnwarth J of the applicant's @k of the Secretary of State’s
subsequent refusal to grant him exceptional leaveiain on the ground that there
were substantial grounds for believing there tabeal risk that on return to Turkey
he would face treatment proscribed by Article 3eThist issue considered by the
Court of Appeal was:

“Is it for the Court to assume upon such a chaketing primary
fact-finding role? Must we, in other words, decfdeourselves
whether on all the material before us we for out pegard the
applicant (and those in like case) as subject ® ribk in
guestion? Or are we exercising what still remassestially a
supervisory jurisdiction, heightened though oupaesibilities
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would undoubtedly be in the context of so fundarakerst
human right as that at stake here?”

The applicant submitted that the conventional apgnado a judicial review challenge
on Article 3 grounds of a conclusion by the Secket State that no substantial
grounds exist for believing that an applicant woblkel at real risk of Article 3 ill

treatment would fail to satisfy the UK’s obligatiamder Article 13 to provide an
“effective remedy”. Simon Brown LJ identified whate described as “the
conventional approach” to such a challenge as b#iag set out in Sir Thomas
Bingham MR'’s judgment in R Ministry of Defence ex parte Smifh996] QB517 at

554:

“Mr David Pannick submitted that the Court shouttbpt the
following approach to the issue of irrationalitftfh'e court may
not interfere with the exercise of an administratoliscretion
on substantive grounds save where the court isfigatithat the
decision in unreasonable in the sense that itysrmthe range
of responses open to a reasonable decision-makdr.irB
judging whether the decision-maker has exceededntiargin
of appreciation the human rights context is impdrtdhe more
substantial the interference with human rights, there the
court will require by way of justification before is satisfied
that the decision is reasonable in the sense edtlabove’.
This submission is in my judgment an accurate |@gtn of
the principles laid down by the House of LordSiv Secretary
of State for the Home Department ex parte Bugdayt8§7]
AC514and R v Secretary of State for the Home Departreent
parte Briand[1991] 1AC696. While the court must properly
defer to the expertise of responsible decision-msakié must
not shrink from its fundamental duty to “do rigbtall manner
of people”...” (554,556).

Simon Brown LJ said that on what he called the Brajitproach

“It is clear that the court’'s role even in a caswoiving
fundamental human rights remains essentially sugmmw It
must, of course, as Lord Bridge observed er parte
Bugdaycayreview the impugned decision (certainly in an
Article 3 case) with “the most anxious scrutiny’utBit must
not adopt the role of primary decision-maker.”

The Court of Appeal rejected the submission thatS8mith approach was inadequate
as a means of providing an effective remedy and #atisfying the UK’s Article 13
obligation in an Article 3 case. Simon Brown LJaqudgment with which the other
two members of the court agreed, having revieBedring Vilvarajah and Chahal
cited the following passage from the decision ef Buropean Court of Human Rights
in D v UK[1997] 24EHRR 423:

“70. In its Vilvarajah and othergudgment and itsSoering
judgment the Court considered judicial review
proceedings to be an effective remedy in relatmnhe
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complaints raised under Article 3 in the contexfs o
deportation and extradition. It was satisfied tRaglish
Courts could effectively control the legality ofesutive
discretion on substantive and procedural grounds an
guash decisions as appropriate. It was also aatdpat a
court in the exercise of its powers of judicial iev
would have power to quash a decision to expel pode
an individual to a country where it was establisieat
there was a serious risk of inhuman or degrading
treatment on the ground that in all the circumstancf
the case the decision was one that no reasonatiet&gy

of State could take.

72. The applicant maintained that the effectivenet the
remedy invoked first before the High Court and
subsequently before the Court of Appeal was undexdi
on account of their failure to conduct an independe
scrutiny of the facts in order to determine whetthery
disclosed a real risk that he would be exposedhaman
and degrading treatment. He relied on the reasanitige
Chahal v United Kingdoqudgment. However the Court
notes that in that case the domestic courts werdymed
from reviewing the factual basis underlying theioval
security considerations invoked by the Home Segrdta
justify the expulsion of Mr Chaahal. No such
considerations arise in the case at issue.”

The decision irD v UK was thus a further confirmation by the EuropeamrCof
Human Rights of its conclusion that the availapibf judicial review on grounds of
irrationality satisfies the requirements of Articl8 in an Article 3 case. It also
explicitly confirmed that the decision @hahalturned on the narrow point that the
domestic courts in that case were precluded fromieweng the factual basis
underlying the Secretary of State’s decision arad fpinovided the domestic court has
the power to review the factual basis underlying diecision of the Secretary of State
there is no breach of Article 13 by reason of dufai to conduct a independent
scrutiny of the facts.

It is of interest that the Court ID v UK stated that where it is “established” that there
is a serious risk of inhuman or degrading treatntkeatEnglish Court on a judicial
review has the power to quash the decision to eapeahe ground that the decision
was one that no reasonable Secretary of State ¢akéd There might be thought to
be implicit in that formulation a suggestion thatan Article 3 case the gap between
the powers of a fact finding tribunal on an appsal the power of a reviewing court
in judicial review may be less wide than in othentexts. But the formulation begs
the question of what it meant by “established” uagjion answered by Simon Brown
LJ in Turgut Concluding his review of the Strasbourg jurisgmicke on Article 13, he
cited the following passage from the decision @& tGourt inSmith and Grady v UK
(27" September 1999):

“138...the present applications can be contrastek thi# cases
of SoeringandVilvarajah cited above. In those cases the Court
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found that the test applied by the domestic courts
applications for judicial review of decisions byetBecretary of
State in extradition and expulsion matters cointigath the
Court’s own approach under Article 3 of the Coni@nt

255. Simon Brown LJ stated:

“Mr Nicol's argument runs essentially as followshé Court’s
own approach under Article 3 of the Convention” e(se
concluding words of paragraph 138) is, he saysnplais that
set out in paragraph 108 of its judgmentMitvarajah and in
paragraphs 95 and 97 of its judgmenCimahat the ECHR will
rigorously examine all the material before it andken its own
assessment on risk as at the date of the heargthierefore,
must be the approach of the domestic court tog. tmis will it
have “coincided with” the ECHR'’s approach (as pespg 138
states that it does) and so explain why the cagands judicial
review as an “effective remedy” in Article 3 caqdsave of
course, inChahalwhere the national security aspect of the case
precluded the domestic courts from forming theirnowew
upon it), but not in a case lilkmith and Graditself.”

Plausible though this argument appears, in my juagmt
reads too much into paragraph 138. As the citedgoes from
the court’s judgments show, the ECHR know full wiie
nature of the judicial review process and cannothioeight to
suppose that the reviewing court ever adopts tleeafgorimary
fact finder. It is one thing to say that an adntnaisve decision
to deport will be rigorously examined and subjedtethe most
anxious scrutiny: quite another to say that thertcaull form
its own independent view of the facts which willeth
necessarily prevail over whatever view has beeméar by the
Secretary of State.

Where therefore the court Boering Vilvarajah andD speak
of the domestic court in judicial review having thewer to
guash a decision “where it was established thatethas a
serious risk of inhuman or degrading treatmentt dan only
mean “where it was established that on any reasemabiew
of the facts there was a serious risk of inhumanlegrading
treatment” i.e. where it was established that ntomal

Secretary of State could have reached a differentlasion
upon the material in the case.

....|I therefore conclude that the domestic court’8galtion on

an irrationality challenge in an Article 3 casetossubject the
Secretary of State’s decision to rigorous examamatand this
it does by considering the underlying factual matdor itself

to see whether or not it compels a different cosiolu to that
arrived at by the Secretary of State. Only if iedowill the

challenge succeed.
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All that said, however, this is not an area in etththe Court
will pay any especial deference to the SecretaryState’s
conclusion on facts. In the first place, the humght involved
here — the right not to be exposed to a real ask Article 3 ill-
treatment — is both absolute and fundamental: ihas a
qualified right requiring a balance to be struckthwsome
competing social need. Secondly the court hereaidlf less
well placed than the Secretary of State himsekualuate the
risk once the relevant material is placed beforeThirdly
whilst | would reject the applicant's contentionaththe
Secretary of State has knowingly misrepresentecetence
or shut his eyes to the true position, we mustinki, recognise
at least the possibility that he has (even if uscausly)
tended to depreciate the evidence of risk and,utiirout the
protracted decision making process, may have teiatkm to
rationalise the further material adduced so as &ntain his
pre-existing stance rather than reassess the qosiith an
open mind. In circumstances such as these, whatbbas
called the *“discretionary area of judgment” — theeaa of
judgment within which the Court should defer to Becretary
of State as the person primarily entrusted withdeeision on
the applicant’'s removal (see Lord Hope of Craigfeageech
in R v DPP ex parte Kebilerj@999] 3WLR972 at 993 — 994 is
a decidedly narrow one.

256. In my view the decision infurgut makes it plain that the availability of judicial
review of the Secretary of State’s decision to aija new claim satisfies the
requirements of Article 13 and does not breachcthamant’s Article 3 rights. The
fact that in any particular case the new claim nigyyirtue of a determination that it
has a realistic prospect of success, be deemesl aditesh claim does not in my view
affect that proposition. That being so, the submisghat where a new claim has been
held to have a realistic prospect of success Hutdf itself renders the availability of
judicial review of the rejection of the claim aradequate remedy for the purposes of
Article 13 in the context of an Article 3 claimiis my view unsustainable. It follows
that the interpretation of section 96 (1) and ()he 2002 Act contended for by the
Secretary of State would not be incompatible with Claimant’s Convention rights
under Article 3 and thus one which is prohibitedvinyue of Section 3 of the Human
Rights Act. Accordingly, in my view, the House obrids authorities on Section 3 of
the Human Rights Act referred to above do not adises Claimant. The approach to
statutory construction laid down in those casesimply not engaged where the
interpretation suggested by ordinary canons of tcocison is not incompatible with
Convention rights. It also follows that i the irgestation of Section 96 (1) and (2) of
the 2002 Act contended for by the Secretary ofeStaiuld not be incompatible with
the Claimant’s Article 13 right to an effective redy. In itself that is not a critical
conclusion because,as already pointed out, sintel@d3 is not one of the defined
Convention rights under Section 1 of the Human Bighct Section 3 of that Act
does not require legislation to be read so as todmepatible with Article 13. It is
nonetheless, in my view, of considerable assistdoncéhe Secretary of State in
defeating the Claimant’'s alternative submissiort thaen if the interpretation for
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which she contends is not prohibited by Sections3baing incompatible with
Convention rights it cannot be one which Parliametgnded.

Ms Dubinsky sought to distinguishurgut on three grounds. The first was that in
Turgut there was no fresh claim. As already indicatedegems to me that nothing
material turns on that distinction. If judicial rew is an effective remedy for a claim
that has been determined not to have a realistispect of success why should it be
an ineffective remedy for a claim just becauseas lbeen determined to have a
realistic prospect if success? The differences éetmthe procedure on an appeal to
the IAT and on a judicial review are the same ithbocases. The second was that
credibility was no longer in issue ifurgut so that it was not a case in which there
was a need for oral evidence. As in the caséilearajah, it does not seem to me that
this fact justifies the conclusion that the reasgnof the Court of Appeal ifurgut
was confined to cases where credibility of the imaplt is no longer in issue.

Ms Dubinsky’s third ground for distinguishingurgut was thatTurgut did not
concern appeal rights and that there was no dissuss whether it would be
appropriate, particularly in a case where credibivas an issue, to deprive a person
of appeal rights and thereby of an oral hearingninview, while that is correct, it
does not detract from the powerful support whiah dlecision inTurgut gives to the
Secretary of State’s submissions in this case. Shpport lies in the fact that the
Court of Appeal held that even though the High €wnot required to stand in the
position of primary decision-maker in a judicial/i®v of the refusal of an Article 3
claim, the existence of the right to judicial revies nonetheless an effective domestic
remedy such as to satisfy the requirements of l&rfi8. That being so, in my view, it
follows that a statutory provision which confinegs asylum seeker to the remedy of
judicial review by precluding a right of appealadact finding tribunal cannot be said
for that reason to be incompatible with Article B reason of the fact that the latter
remedy lacks the characteristic of access to difading tribunal.

Ms Dubinsky relied on further authorities in suppof her argument. The first was
the decision of the European CourtJabari v TurkeyApplication 40035/98. Ms
Dubinsky submitted thalabari is authority for the proposition that where a Vgab
asylum claim has been made but refused there neust foll appeal in which that
refusal can be challenged before the asylum cldinsaremoved to the country of
feared persecution. The applicantJabari was a Iranian woman who sought asylum
in Turkey on the ground that she would be subjetbethe real risk of ill-treatment
and death by stoning for adultery if returned tnlrShe was granted refugee status
by the UNCHR on the basis that she had a well fednfkar of persecution if
removed to Iran. However her application for asylhas rejected by the police for
failure to comply with section 4 of the Asylum Réafion 1994 which required
asylum applications to be lodged within five dayk asrival in Turkey. Her
applications to the Ankara Administrative Courtiagaher deportation and seeking a
stay of execution were dismissed on the ground libatdeportation was not tainted
with any obvious illegality.

The Court held that the order for her deportatmiran if executed would give rise to
a violation of Article 3 and that there was a vima of Article 13. The Court held:

“40. The Court is not persuaded that the authsritidé the
respondent State conducted any meaningful assesshen
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the applicant’s claim, including its arguabilityt Wwould
appear that the applicant’s failure to comply witle five
day registration requirement under the Asylum Rafgoh
1994 denied her any scrutiny of the factual basiher
fears about being removed to Iran (see paragra@ibadée).
In the Court’'s opinion, the automatic and mechdnica
application of such a short time-limit for submiti an
asylum application must be considered at variante tive
protection of the fundamental value embodied inchat3
of the Convention. It fell to the branch office dfie
UNCHR to interview the applicant about the backgibto
her asylum request and to evaluate the risk to hwiiwe
would be exposed in the light of the nature of dffence
with which she was charged. The Ankara Administeati
Court, on her application for judicial review, lirad itself
to the issue of the formal legality of the applitan
deportation rather than the more compelling quastiothe
substance of her fears, even though by that sthge t
applicant must be considered to have had more #man
arguable claim that she would be at risk if remotedher
country of origin.

42. Having regard to the above considerations thatdinds it
substantiated that there is a real risk of theieapl being
subjected to treatment contrary to Article 3 if st@uld be
returned to Iran. ...

48. The Court recalls that Article 13 guaranteesatailability
at national level of a remedy to enforce the sulzstaf the
Convention rights and freedoms in whatever formythe
might happen to be secured in the domestic leglroiThe
effect of this Article is thus to require the preian of a
domestic remedy and allowing the competent national
authority both to deal with the substance of thieviant
Convention complaint and to grant appropriate felie
although Contracting States are afforded someeatiscr as
to the manner in which they conform to their obigas
under this provision. Moreover, in certain circuamstes the
aggregate of remedies provided by national law saigfy
the requirements of Article 13 (see tf@dahal judgment
cited above).

49. The Court reiterates that there was no assessnee by
the domestic authorities of the applicant’s clamnbe at
risk if removed to Iran. The refusal to consider asylum
request for non-respect of procedural requiremeotdd
not be taken on appeal. Admittedly the applicans &hle
to challenge the legality of her deportation in igigl
review proceedings. However this course of actiotitled
her neither to suspend its implementation nor teehan
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examination of the merits of her claim to be ak.ri¥he
Ankara Administrative Court considered that the
applicant’s deportation was fully in line with dostie law
requirements. It would appear that, having reactied
conclusion, the court felt it unnecessary to adsdrdse
substance of the applicant’s complaint, even thaugias
arguable on the merits in view of the UNCHR'’s dexigo
recognise her as a refugee within the meaning ef th
Geneva Convention.

50. In the Court’s opinion, given the irreversiblature of the
harm that might occur if the risk of torture ortileatment
alleged materialised and the importance whichtéciied to
Article 3, the notion of an effective remedy undéeticle
13 requires independent and rigorous scrutiny afaam
that there exist substantial grounds for fearingad risk of
treatment contrary to Article 3 and the possibiliby
suspending the implementation of the measure ingaign
Since the Ankara Administrative Court failed in the
circumstances to provide any of these safeguandsCourt
is led to conclude that the judicial review prodegd relied
on by the Government did not satisfy the requireser
Article 13. Accordingly there has been a violat@Article
13 of the Convention”

It is apparent from the foregoing that there wasnaependent and rigorous scrutiny
of the Claimant’s claim that deportation would eg@der to a risk of persecution by
any domestic authority. The role of the Ankara Awistrative Court was confined to
considering whether the late filing of her asylulairm complied with the technical
requirements of the Asylum Regulation 1994. Thitisoagh the application to the
Ankara Administrative Court was described as “jialiceview proceedings”, those
proceedings were of a qualitatively different nattnom judicial review proceedings
in this country, in which the substance of a decighat there is no risk of persecution
can be challenged, albeit applyiligednesburyrinciples. InJabari Article 13 was
breached because the competent national auth@ittyem dealt with the substance of
the claimant’s Article 13 complaint nor was ablegrant appropriate relief. In my
view there is no warrant for suggesting that their€avas laying down a general
proposition that the availability of judicial rewen the sense in which it is available
in the United Kingdom does not constitute an efiectemedy under Article 13, still
less that the reason it does not do so is bechesEnglish Administrative Court is
not a primary fact-finding tribunal. Such a findiwould be wholly out of line with
the other decisions of the European Court of HuR@hts referred to abovelabari
was an extreme case in which there had been ngsasset by any organ of the
national authority of the substance of the clairfsacdmplaint, merely the mechanical
application of a time limit preventing any furthscrutiny of the claim. The
conclusion that that breached Article 13 does nany view assist the Claimant in
this case.

In R v Secretary of State for the Home Departmentagte (5aleenj2001] 1 WLR
443 the issue was whether Rule 42(1)(a) of the uksyAppeals (Procedure) Rules
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1996 was invalid andltra viresas being outside the rule-making power in Seci®n
of the Immigration Act 1971. That Rule deemed nafice served under the Rules to
have been received two days after it was sentydegss of whether it was received.
A notice notifying the Applicant that her appeahngt the rejection by the Secretary
of State of her asylum claim to the Special Adjattic had been dismissed, coupled
with notice that application for leave to appeathe IAT had to be received within
five days, was sent to the Applicant’'s old addrasd not received by her. The
Secretary of State argued that the Applicant wasethy debarred from exercising her
right of appeal from the Adjudicator to the Triblicanferred by Section. 20 (1) of
the Immigration Act 1971, which provided:

“Subject to any requirement of the rules of procedas to
leave to appeal, any party to an appeal to an adjta may, if
dissatisfied with his determination thereon, appgal the
Appeal Tribunal and the Tribunal may affirm theatatination
or make any other determination which could havenbmade
by the adjudicator.”

Roch LJ held:

“In my judgment, the right created by section 2Qha Act is a
basic or fundamental right, akin to the right ofess to courts
of law. If it is correct that the section 20 righta fundamental
or basic right akin to the right of unimpeded asce&sa court,
then there is this consequence, that infringemeatich a right
must be either expressly authorised by Act of Baméint or
arise by necessary implication from an Act of Rament ... ”

(449D-E)

Roch LJ concluded that Rule 42(1)(a) was not extyesuthorised by the 1971 Act.
It went beyond regulating rights of appeal to tm#dnal in that it could deny a party
her chance to appeal where the party had, througfawnlt of her own, failed to
comply with the five-day rule.

Hale LJ agreed that Rule 42(1)(a) was not withim thle-making power granted by
Parliament to the Lord Chancellor under sectiorfl)2f the 1971 Act:

“However | would confine that conclusion to the tparar
context in which it arises in this case: thatasthe notification
of adjudicators’ determinations. It is the combio@ of the
tight time limit, with no discretion to extend wkeaer the
circumstances, with the irrebuttable presumptionredeipt
whatever the circumstances, which has the effectctwh
Parliament cannot have intended to authorise.”

Thus far the decision iBaleendoes not in my view assist the Claimant. It wasse

in which the Court of Appeal held that a delegatdd-making power whose purpose
was to regulate the exercise of a right of appealccnot be exercised so as, in effect,
to destroy the very right of appeal. It did novalve the construction of primary
legislation. The regulation in question was sdexible and draconian in its effect,
with no discretion to extend whatever the circumesés, that the Court of Appeal had
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little difficulty holding that Parliament cannot v& intended to authorise such an
effect. By contrast, Section 96 of the 2002 Acpignary legislation. It does not
permit the destruction of an existing right of aglplkut rather is part of a statutory
framework which precludes the existence of a rightappeal in certain specified
circumstances. Nor does it have the vice ideutifie Rule 42(1)(a), namely an
absolute bar on appeals based on the operationmaichanical time limit preventing
the operation of any discretion in cases whereetheas no fault on the part of the
relevant party. The power to certify is not exsatile unless the Secretary of State is
of opinion that in all the circumstances thereassatisfactory reason for the relevant
matter not having been deployed earlier and ifjrdtavegard to all relevant matters,
he considers it appropriate to exercise the digeréd certify.

265. Ms Dubinsky relied on the following passages frdma judgments of Roch LJ and
Hale LJ respectively:

“A submission made on behalf of the Secretary ateSis that
Rule 42(1)(a) has to be considered in the contéxllothe

procedures available to the asylum seeker. Bectngse are
other remedies open to an asylum seeker, Rule (@2(l5 a
permissible way to secure the timely and effectiigposal of
appeals. The alternative remedies referred tdud®j ... the
remedy of judicial review of the decisions of thec&tary of
State or a special adjudicator where, these besglyim cases,
the courts give anxious consideration to applicegtidor

judicial review. | accept Mr Nicol's submissionaththe

existence of these alternative remedies does namgeh the
nature of Rule 42(1)(a). These alternative rensedie not as
effective as an appeal to the tribunal.... Althoughasylum
seeker can apply for judicial review of the deaisioof the
Secretary of State or of a special adjudicator, dberts will

only quash a decision that is flawed on relativalgrrow

grounds.” (451A-C, E)

“Mr Burnett also argues that the effect is not sastic because
of the alternative remedies available to someorh s15 Mrs
Saleem.... She can ask the Secretary of State taisadnis
power ... to refer to an adjudicator any matter ne¢ato the
case which was not before the adjudicator or t@burShe can
seek a review of the Secretary of State’s refusatither of
these things. This argument did not impress HodperThe
intention of the legislature in granting asylumlsas rights of
appeal to the immigration appellate authorities west there
should be a binding adjudication of the meritshdiit case by
an independent adjudicator who was able to hearotia¢
evidence of the appellant. Credibility is a viisgue in many
asylum appeals (sd® v Immigration Appeal Tribunal ex parte
S[1998] Imm A R 252, 261), yet those making degcisiamn
behalf of the Secretary of State are not those wteoview the
asylum seekers. The Secretary of State will omgsaer a
fresh application if it raises new material not italge before.
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A reference under section 21 leaves the decisiorhitho.
Judicial review can challenge only the legality amot the
merits.” (458H-459C)

Again these dicta do not seem to me to assist then@nt. They emphasise the
undoubted fact that there are advantages to aahim the fact-finding powers of an
appeal tribunal when compared to the review fumctyd a court in judicial review

proceedings. However, there was no discussion uicld 13 or whether the

availability of judicial review is an effective rexdy under Article 13. Nor was there
any argument that Rule 42(1)(a) was incompatibli wie Convention by confining

claimants to the remedy of a judicial review on Hasis that judicial review did not
constitute an effective remedy under Article 13filding that an appeal to a fact
finding tribunal is a more effective remedy thadigual review is not a finding that

judicial review is not an effective remedy. The tdigelied on were rejecting a
submission that it could not be assumed that Paeld did not intend to allow

regulations to be passed which had the effect sfroging an unconditional statutory
right of appeal which Parliament had seen fit tafeo because the claimant would
still be left with other alternative remedies. fmy view it does not follow that

Parliament cannot have intended in the 2002 Aqtrezlude rights of appeal from
arising in specified circumstances which are cleset out in the Act itself and which
include ample scope for the exercise of discretmtake account of all the relevant
circumstances of a particular case.

Mr Strachan placed great reliance on the cas&alaimurali Borakand The Queen
on the Application of Khan v Secretary of State ttew Home Departmerj2008]
EWCH 600 (Admin). Those were all cases where theegp to certify either under
Section 96 or the equivalent provisions in the poedsor legislation were considered
by the Courts and no objection in principle ideatfto its existence, exercise or
compatibility with the ECHR. Although the pointigad on this application, namely
whether the power to certify cannot apply to asylomArticle 3 cases either as a
matter of general construction or by reason ofi8e@ of the Human Rights Act and
incompatibility with Convention rights, was notigsue in those cases, the decisions
plainly proceeded on the assumption that it canthd Claimant's argument to the
contrary in this case is right, those decisionsewerongly decided.

Balamurali was an appeal against the dismissal by Mitting &roapplication for
judicial review of a decision by the Secretary d¢&t8 to certify a human rights
application under the 1999 Act. The Claimant waSriaLankan who was refused
asylum and whose appeal on asylum grounds was stisthiby the Adjudicator. A
subsequent application for leave to remain on hungdms grounds (alleging that his
removal would be in breach of Articles 2, 3, 6,rldl4 of the ECHR) was also
refused. His appeal against that refusal wasralfssed after he had responded to a
one stop notice pursuant to Section 74 (4) of ®@91Act. A year later the claimant
applied for exceptional leave to remain, was sewitdl a further one stop notice, but
was again directed to be removed by the SecrefaBtate. The claimant appealed,
complaining of breaches of his rights under bothche 3 and Article 8 of the ECHR
as well as of his Geneva Convention rights.

The Secretary of State pointed out that in respaosthe original one stop notice
there was no reference to Article 8. The SecretéState issued two certificates. He
certified under section 73 (2) of the 1999 Act timahis opinion the claimant’s claim
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that his removal would be a breach of Article 8ldaeasonably have been included
in a statement required from him under section @ veas no so made, or could
reasonably have been made in his original appedalas not so made, and that in his
opinion one purpose of the claim would be to déi&g/ removal from the United
Kingdom and he had no other legitimate purposearfaking it. By virtue of section
73 (3) of the Act his appeal, so far as it relatedhat claim, was to be treated as
finally determined. The Secretary of State alstifeed under section 73 (5) that his
other grounds of appeal relating to Article 3 weoasidered at his earlier appeal. By
virtue of section 73 (6) of the Act his appealfaoas it related to those grounds, was
also to be treated as finally determined.

Kennedy LJ, in a judgment with which the other tmembers of the Court agreed,
reviewed the statutory scheme contained in PadfiVie 1999 Act:

“In my judgment although section 73 could and stooave

been much better expressed its meaning and pugzsde

understood if sufficient weight is given to its gms in the

statute and to the procedure in relation to whids designed
to operate. Part IV of the Act deals with the gas aspects of
appeals and, as it seems to me, it has three rbgntives —

(1) to grant specific rights of appeal, for examigehose
who claim that in the context of immigration their
human rights have been infringed (section 65) oo wh
have been refused asylum (section 69)

(2) to ensure that if an appeal is brought it vk
comprehensive and cover every available ground for
seeking relief (section 74)

(3) to prevent abuse of the appellate system —feee
example section 73, which only operates where one
appeal (the original appeal) has been finally
determined.”(paragraph 34)

In the passage of his judgment quoted in the sedtidhis judgment summarising Mr
Strachan’s submissions, Kennedy LJ then set oupriheedure to be followed by the
Secretary of State (paragraphs 35 and 36). Hedattite

“ ... but the Secretary of State can examine the nofiepeal
to get rid of grounds considered in the originapead — see
section 73 (5) — anth relation to any claim alleging breach
of human rights he can consider the possibility of certification
pursuant to section 73 (2). In that sub-sectioheifforms an
opinion adverse to the appellant in relation toagesiphs (a)
and (b) he will again consider whether one purpass to
delay removal and whether the appellant had anyeroth
legitimate purpose, and the process will be theesa® in
relation to sub-section (8) save that becauseekttistence of
paragraph (a) the Secretary of State will haveadlyesatisfied
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himself that what is now being said could reasonable been
said at two specific earlier stages.

It follows that in general | accept the submissiomsde to us
by Mr Wilken and adopt an interpretation which isigar to
but not quite identical with that adopted by MiginJ in
Balamurali On the facts of that case it seems to me plah t
the Secretary of State was entitled to certify asdnd in
relation to Article 3 under section 73 (5) and @elation to
Article 8 under section 73 (2), so the appealBalamurali
should in my view be dismissed.” (paragraphs 3d a
38)(emphasis added)

It is striking that, unlike section 96 (1) and ()the 2002 Act, the power to certify
conferred by section 73 (2) of the 1999 Act wasresped to apply specifically to a
notice of appeal making a claim that a decisiohef decision-maker was in breach
of the appellant’'s human rights.( see the wordsllgbted in the extract of Kennedy
LJ’s judgment),which could of course include arlahat the decision was in breach
of the appellant’'s Article 3 rights. Further,haltigh the decision to certify which
was upheld under section 73 (2) related to an Wrcclaim, the decision to certify

under section 73 (5) which was also upheld rel&bedn Article 3 claim. It is also

apparent from his review of the statutory schena¢ Kennedy LJ had well in mind

that one of the main objectives of Part IV of t/899 Act was to grant specific rights
of appeal to those who claimed that in the contéxtmmigration their human rights

had been infringed or who had been refused asylum.

In those circumstances it seems to me clear HeaCourt of Appeal iBalamurali
proceeded on the basis that there was no inconiggtiletween the power to certify
and thus in effect preclude a right of appeal agjdime rejection of a human rights or
asylum claim including an Article 3 claim, on theeohand, and either Article 3 or
Article 13 of the ECHR on the other and that thewveo to certify, with the
consequence that the certified appeal would thebebireated as finally determined,
was intended by Parliament to apply in a humantsighaim including an Article 3
claim. While it is true that the decision Balamuralirelated to the 1999 Act and is
thus not technically binding on me in relation be fproper construction of the 2002
Act, it is in my view plain that the Court of Apdeaould have adopted the same
reasoning if it had been considering Section 96afld (2) of the 2002 Act. It is
significant, in the context of Ms Dubinsky’s subsia, that earlier in his judgment
Kennedy LJ drew attention to the fact that

“it follows that in each of the cases with which vese
concerned before the Secretary of State even begeonsider
whether or not to issue the certificate now undellenge he
must have concluded that the claim advanced in fitagh
representations was sufficiently different from telier claim
to give rise to a realistic prospect of the Claiiaging able to
satisfy the Secretary of State that refusing hieation would
breach the Claimant’'s human rights within the megnof
section 65 of the 1999 Act, or (in an asylum caba) his
removal in consequence of the refusal would beraonto the
Geneva Convention.” (paragraph 16).
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This in my view serves to underline the fact thee Court of Appeal irBalamurali
saw no incompatibility with Convention rights inséatutory power to certify being
applied to a fresh human rights claim which hadnbéetermined to have a realistic
prospect of success. Indeed as a matter of logitallysis, it is hard to see why any
argument based on incompatibility between a powetetrtify and the Article 3 or
Article 13 rights of a claimant should be dependanivhether the Secretary of State
has formed the view that the claim to be certitied a realistic prospect of success.
Both in respect of a rejected new claim which shesdconsider to have a realistic
prospect of success but which she certifies undeti& 96(1) or (2) and in respect of
a rejected new claim which she does not considdnaice a realistic prospect of
success and which thus does not attract a righppéal under Section 82 because no
new immigration decision is involved in its rejegtithe claimant who alleges that the
rejection of his claim and his removal will expdsen to a real risk of death or
torture will be confined as a remedy to challegdine refusal by judicial review. If
that is an effective remedy satisfying the requigatrof Articles 3 and 13 in the latter
case, why should it not be an effective remedysBaitig Articles 3 and 13 in the
former case? In both cases there is a possididlthe Secretary of State’s rejection
of the claim on its merits may be wrong and in bo#ises the powers of the High
Court on a judicial review to overturn the deciswifl be the same. The fact that it
may be presumed that the decision is less likelyawe been wrong in the latter case
does not make the consequences of any perceivatc@ming in the remedy of
judicial review when compared to the remedy of ppeal under Section 82 any less
serious for the claimant in the latter case shdubé the case that the decision was in
fact wrongly decided.

The decision of the Court of Appeal in tkueen on the application of Borak v
Secretary of State for the Home Departm@d05] EWCA Civ 110 does not, in my
view, take the matter much further. It was a casecerning a decision by the
Secretary of State to certify a fresh asylum clamder section 96 (2) of the 2002 Act
in its previous form. In that case the Secretarg@te certified under section 96 (2)
(a) that the relevant immigration decision relatedan application or claim which
relied on a ground which the applicant had raisadaa appeal against another
immigration decision and under Section 96 (2) (attthe immigration decision
related to an application or claim which reliedaoground which the applicant should
have included in a statement which he was requivechake under section 120 in
relation to another immigration decision or apgima. In relation to the latter
Harrison J held that the Secretary of State waslezhtto certify the fresh asylum
claim under section 96 (2) (b) because certainrim&ion relied on should have been
included in the claimant’s one stop notice. Buxtahh with whom Chadwick LJ
agreed held:

“I would hold — but without deciding the limits sfection 96
(2) (b) if properly understood — that the judge dat err in law
in deciding as he did on the basis of the casa asm$ put
before him.” (paragraph 32)

In Borak both the original claim and the later claim weasdxd on contentions that the
Claimant would be at risk of treatment that wouledzh his Article 3 rights if

returned to Croatia. It was thus a case in whiah @ourt of Appeal upheld the
certifying of a claim based not just on human rsgiit specifically on Article 3 under
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Section 96 of the 2002 Act in its pre-amended fofim.that extent it supports Mr

Strachan’s submission. Certainly there was no siggethat the power to certify

under section 96 (2) did not apply either to a humghts claim or specifically to an

Article 3 claim. On the other hand the point was @aogued and Buxton LJ

specifically said that he was not deciding the t&naif section 96 (2) (b), albeit there is
no suggestion that he thereby intended to leave speh a question.

Finally Mr Strachan relied on the case of tQaeen on the Application of Khan v
Secretary of State for the Home Departm@008] EWCH 600 (Admin). That was a
case in which HH Judge Mole QC dismissed an apgphicdor judicial review of a
decision by the Secretary of State to certify ursdation 96 (2) (in the same form as
was in force when the Secretary of State made Beisidn in this case) that the
claimant’s new claim relied on a matter which skiduhve been but was not raised in
response to an earlier section 120 notice. Theshafsthe new claim was that the
Claimant, by her family connections, was a likedyget for persecution on religious
grounds if she were to be returned to PakistanthBoextent that it was a case in
which a decision to certify under section 96 (2)had 2002 Act in the form in which it
was in operation at the time of the Secretary ate®t decision to certify in this case
was upheld it provides some support to Mr Strachaobmission that Section 96 (2)
on its proper construction applies to an asylumnclalhere were however no
arguments raised on the question whether Sectioflp@nd (2) did not apply to
asylum or human rights or Article 3 claims as bemgpmpatible with the ECHR.

Finally Mr Strachan relied on an obiter dictum d&lg J inEtame v Secretary of
State for the Home Departmef2008] EWHC 1140 (Admin). That was a case
concerned with the proper construction of Secti@n(4) (a) of the 2002 Act in the
context of in country appeals. Blake J said this:

“Further the defendant’s construction ensures thate is a
right of appeal available to challenge the decisitthough one
that can only be exercised from abroad. This is thaconian
than a section 96 certificate that would removeriglhts of
appeal..” (paragraph 58)

Since the context of Blake J's remarks was a d@onsof asylum and human rights
claims as defined in Section 113 of the 2002 Act, $frachan was in my view
entitled to submit that it is to be inferred thdalg J's comment was made on the
assumption that Section 96 (1) and (2) and the paowveertify thereunder apply to
human rights and asylum claims. However, aBanak andKhan, the point was not
argued before him. Mr Strachan also relied on arofiassage from Blake J's
judgment where he said, in paragraph 26: “.....Thare other mechanisms for
certification of appeals notably under s.96 wheregat of appeal at all can be
removed if the matter could have been raised imexipus appeal and there is no
satisfactory explanation why it is not.”, althoughs not entirely clear if this was
merely part of his summary of counsel’s argument.

Before this judgment was circulated to counsel iaftdl received a post hearing
written note from Ms Dubinsky on the effect of thecision of the Court of Appeal in
the case oR(BA(Nigeria)) vSSHD and R(PE(Cameroon)) v S$HID9] EWCA Civ
119 to which | thought it right to afford Mr Straaut the right to respond which he
duly exercised.
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In that decision the Court of Appeal partially resed the judgment of Blake J in
Etameand held that in the absence of a fresh asylunuran rights claim a right of
appeal under Section 82 of the 2002 Act againstargl immigration decision which
has refused an asylum or human rights claim caexbecised in country pursuant to
Section 92(4) (a) . That section provides thatragremay appeal under Section 82(1)
while he is in the United Kingdom if he has madeaaglum or human rights claim
while in the United Kingdom.

At the hearing Ms Dubinsky had relied on a passagglake J's judgment in which
he said : “It is obvious that a right of appealaiagt a decision that refuses
recognition as a refugee by a person who has pesbencredible arguable case that
they face persecution or ill treatment on removaluld be ineffective to prevent a
breach on an international obligation if the chajje can only be made after removal
to the place where the ill treatment is fearedfdgeaph 46). This, she submitted,
showed, by parity of reasoning, that Parliamentoarave intended to preclude a
right of appeal altogether where it has been detexd by the Secretary of State that
an asylum or Article 3 claim had a realistic predpof success. While it seemed to
me that this argument by way of analogy had soitnaction it was not in my view of
sufficient weight to compel a construction of Sectd6 (1)and (2) which would be
contrary to the clear language used unless sudanstraction were required under
Section 3(1) of the Human Rights Act.

In her post hearing note Ms Dubinsky submitted that decision of the Court of
Appeal assists the Claimant in the following resp€the Secretary of State argued
in the present case that, if she were unable ttafycdresh claims such as the
Claimant’s under Section 9&he power to certify under section 96 of the 20@2 A
would be illusory In oral and written submissions, the Claimargued that there
were in fact a series of circumstances in whiclers@n would have a potential further
right of appeal against a second immigration denisvithout having made any fresh
asylum or Article 3 ECHR claim. The Court of Apgegudgment inBA (Nigerig
establishes that there is a further category oésas which Section 96 certification
applies in the absence of any fresh asylum or lr8cECHR (or indeed any ECHR)
claim. Where, in connection with a second immignatilecision, a person has made a
further asylum or ECHR application which does natss the fresh claim threshold,
that still gives rise to an in-country right of aab, unless certified under Section 94
or Section 96 of the 2002 Act.”

In my view Ms Dubinsky is right to say that everbéction 96(1) and (2) were to be
construed so as not to apply to a fresh asylumrbclé 3 claim, the power to certify
would not be illusory in the sense that there wdaddther claims in respect of which
a right of appeal under Section 82(1) against amigration decision could be
precluded by a certificate from the Secretary @fté&tOne such claim is the category
in issue iNBA (Nigerig, namely a second human rights or asylum whichnioabeen
held to be a fresh claim. However | do no consitlet this assists the Claimant’'s
argument.

It was self evident, even before the decisioBA(Nigeria) that if Section 96(1) and
(2) were to be construed so as not to apply teshfasylum or Article 3 claim, the
power to certify would not be illusory in the senbat there would be other claims in
respect of which a right of appeal under SectioiflBzagainst an immigration
decision could be precluded by a certificate frtwe $ecretary of State. Ms Dubinsky
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thus did not need the decisionBi\ (Nigeria)to establish that proposition. Indeed it
is an integral part of Ms Dubinsky’s case precigbigt Section 96(1) and (2) were
intended to apply to claims other than fresh asydunth human rights claims. Thus for
example Section 96(1) and 96(2) would apply in eespf appeals based on the
ground that an immigration decision was not in agance with immigration rules
(Section (84(1)(a)) or breached his rights underGommunity Treaties in respect of
entry to or residence in the United Kingdom ( Sadi84) (1) (e) ).

However in my view the Claimant’s argument is noatemially advanced by that
proposition or by the addition of tHgA (Nigeria)category of case to the list of cases
in which the Section 96 powers can be exercisazhnl see that it may provide an
answer to Mr Strachan’s submission as set out iagfaph 190 of this judgment, but
in my view the Secretary of State’s case does apedd on that submission. Indeed
that was not the submission to which Ms DubinsKkynsiited in her post hearing note
that theBA (Nigerig decision was an answer. The submission of Mrc8ama’'s which
she argued was disproved by the decisioBAn(Nigeria)was that if the Claimant
were right the power to certify under section 96 of the 2082 would be illusory
The immediately preceding sentences in paragraplof3Blr Strachan’s skeleton
argument which Ms Dubinsky quoted were as follow§he Claimant is essentially
contending that the Secretary of State cannot |dyvfexercise his power under
section 96 of the 2002 Act in respect of a freskingl on the basis that it is
incompatible with s.6 of the HRA or otherwise usieble under the common law.
But as a matter of general principle, this doesmake any sense

Thus the state of affairs which Mr Strachan wasuiaigy would make the power to
certify illusory was one in which Section 96 (1)3d&ai2) which confer on the Secretary
of State a power to certify was held to apply toesh asylum or Article 3 claim, but
the power was one which could never be exercisedspect of such a claim because
its exercise would be unlawful as being contrarystextion 6 of the Human Rights
Act or Wednesburyinreasonable. That in my view is a state of affathich would
render the power to certify a fresh asylum or Aeti8 claim illusory and may account
in part for Ms Dubinsky’s extension of her argumémtsed on Section 6 of the
Human Rights Act to include one based on Sectidl) agd the construction of
Section 96(1) and (2) as not applying in the cds&esh asylum or human rights
claims so as to be compatible with the Conventights. However those arguments,
which | have rejected, do not derive assistancenftbe decision of the Court of
Appeal inBA (Nigeria)Nor does that decision in my view undermine or exddress
Mr Strachan’s point that if the Section 96 powerctstify could never be lawfully
exercised to certify a fresh asylum or human rigiasm it would render the power
itself illusory assuming that as a matter of cangton, and not incompatibly with the
Convention Rights, it applies to such claims.

If anything the judgments iBA (Nigeria)in my view assist the Secretary of State’s
arguments. The first point to make is that the CafirAppeal was dealing with a
different issue to the one raised on the part o #pplication with which | am
currently dealing. The issue with which the CodrAppeal was dealing was whether,
where a right of appeal exists in respect of asg@@sylum or human rights claim by
virtue of Section 82(1), it can be exercised in theited Kingdom by virtue of
Section 92(4) even if it is not a fresh claim Itsm@ot dealing with the distinct issue
raised in this case of whether, in respect of atuasor Article 3 claim whichs a
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fresh claim, a right of appeal can be precludedgelther by virtue of being certified
under Section 96(1) and /or 96 (2).The fact that ifght to appeal exists it may be
exercised in country does not in itself bear ongher question of whether a right to
appeal has arisen in the first place.There aretthagpoints of distinction between the
issue raised on the appealBA (Nigeria)and the issue | have to decide:the former
assumed the absence of a fresh claim and the mogsté a right of appeal, the latter
assumes the existence of a fresh claim and questwether a right of appeal can
lawfully be prevented from coming into existencelat

There are, however, dicta in the judgments of Seaihel Lloyd LJJ which in my view
are inconsistent with any assumption that Sect&(d)%or (2) do not apply to a fresh
asylum or human rights claim or that the exercisgn® powers to certify such claims
under Section 96(1) and/or 96 (2) would be ipsdofamntrary to Section 6 of the
Human Rights Act or Wednesbury unreasonable anth@rcontrary proceed on the
reverse assumption. Their observations on the l&diyis framework within which
section 92 sits support the existence and impoetarfica certification power that is
applicable to asylum and human rights claims irt thair decision to give effect to
the natural and ordinary meaning of Section 92 ased on a recognition that there
were other detailed and express powers to stiffeoumtry appeals altogether by
certification under sections 94 and 96 of the 28062

Thus Sedley LJ accepted the argument of the applieounsel that “...the 2002 Act
sets out Parliament’s chosen control mechanisns damsists of the detailed range of
powers given by ss 94 and 96 to certify (subjecjuthicial review) that a claim is
clearly unfounded. Such a certificate stifles awanntry appeal....” (paragraph 13).
Earlier he said that a certificate under Sectiontl®at the claims were unfounded
“provided it survived any challenge by way of judiaeview would bar the proposed
appeals.” (paragraph 2).

In paragraph 23 of the judgment, Sedley LJ refetoethe Court of Appeal decision
in R(Kariharan) v Home Secretarj2003] QB 393, and endorsed the principles
identified in that case regarding the anti-abusg @me-stop provisions in the 1999
Act, now continued in the 2002 Act. These provisioeflected Parliament’s chosen
reaction to deal with last minute claims. If aedalls outside those provisions (that
is to say it is not certified under sections 94 86df the 2002 Act), it is not the task
of the Court to fill any perceived gaps by givingextended or purposive meaning to
section 92 of the 2002 Act to restrict the rightapipeal to one out of country. In my
view Mr Strachan was right to submit that the iraglicorollary in Sedley LJ’'s
judgment was that in a case which is certified urtdese powers the effect is that
rights of appeal are withdrawn for the purposeseattion 92 of the 2002 Act. To that
extent his reasoning was based on an assumptitmtag existence and indeed the
importance of the power of certification under 88tt96 including in an asylum or
human rights claim.

Lloyd LJ in the course of a review of the legislat history and framework
emphasised the role of the Section 120 one stmgedure in the 2002 Act and stated:
“In turn, if on a subsequent appeal against anatbeision the person seeks to rely on
matters which could have been but were not raise@lation to the earlier decision
(whether or not on appeal), without there being satysfactory reason for them not
having been raised then the Secretary of Statesmagrtify, in which case, subject to
judicial review as regards the certificate, no abpell lie against the later decision:
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see section 96(1) and (2) of the 2002 Act. Thaigles a protection against abuse of
the process analogousdohnson v Gore Wod@002] 2 AC 1.” (paragraph 38) Again
in my view Mr Strachan was entitled to submit ttias was a recognition not just of
the existence of the power of certification undect®n 96 of the 2002 Act, but its
statutory purpose as part of the one stop proceshateéhat there was no suggestion in
Lloyd LJ’s analysis (or anywhere in the Court ofp®al’s approach) that certification
under Section 96 cannot occur, or is somehow inegdgke where the claim concerns
asylum or human rights.

Lloyd LJ’s reasoning continued at paragraphs 391tdo the effect that the right of
appeal under section 92 of the 2002 Act only anglesre a claim has not otherwise
been certified under section 94 or section 96. sTlne concluded: “... the balance
between the requirements of immigration policy loe dne hand and compliance with
the country’s international obligations on the othg drawn in this respect by
eliminating any purely historic claimand eliminating any claim which is the
subject of a relevant certificate but leaving other claima&hether or not accepted
by the Secretary of State as fresh claimgo be dealt with appropriately and to be
the subject, if rejected, of an in-country appeader sections 82 and 92.”(paragraph
41)(emphasis added).

It is true that the Court of Appeal were proceedmngthe basis that the claims under
consideration, unlike the claim in this case, weoé fresh claims and had thus not
been determined to have a realistic prospect afessc However it is striking that in
their very careful analysis of the legislative fework there was not a hint of a
suggestion that in a fresh claim the position waogdcompletely different because
the Section 96 certification procedure would notlailable as a control mechanism
to avoid abuse. Indeed on one reading the worddigiged in the last extract from
Lloyd LJ’s judgment might be taken as proceedingtlo®m assumption (albeit the
point was not argued) that the power to certifgiiralia under Section 96 applies to a
fresh asylum or human rights claim.

Moreover, as | have already suggested, it seemnsetthat so far as the argument
based on Article 3 and/or Article 13 is concerriedpuld be said that if there is merit
in the argument it is hard to see why its succheslg be confined to cases where the
Secretary of State(whose decision on the mergsugiht to be challenged on appeal)
has determined that there is a realistic prosplesticcess .That would be to make the
mechanism for the availability of the protecticsidsto be afforded by Article 3
and/or Article1l3 dependent on the judgment of e/ yperson whose decision on the
merits is said to have been taken in breach otkerB.

Ms Dubinsky formulated her Submission (a) in aeralative way. Certifying a fresh
asylum or Article 3 claim, even if not incompatiblgth the Secretary of State’s
duties under section 6 of the Human Rights Actyrnieeasonable. It is apparent from
the alternative formulation that, although it issed in form onWednesbury
principles, this part of the case is not dependanthe particular facts of this case.
Those arise in Ms Dubinsky’s Submissions (b) and Tbe argument advanced in
Submission (a) in the alternative is that it con&Ver be lawful for the Secretary of
State to exercise her section 96 (1) and (2) poteeesrtify a fresh claim.

Ms Dubinsky prayed in ai@ugdaycayin support of the proposition that the duty of
anxious or rigorous scrutiny in cases where itsiseated that expulsion will result in
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torture is well established at common law. ShehkricitedSaleemn support of the
proposition that it is an established common lawgiple that provisions which
restrict rights of access to a tribunal or courtstniobe narrowly construed. | would
accept both propositions. However neither propmsitin my view supports the
submission that it must always Wéednesburynlawful to exercise the discretion in
section 96 (1) or (2) in favour of deciding to dgrtThe latter proposition in my view
is irrelevant in this context since it is concerngih statutory construction. The
Wednesburargument only arises if Ms Dubinsky is wrong in pamary submission
that Section 96 (1) and (2) do not apply to asyamd human rights claims. | do not
see how the approach to statutory construction @tp@nd argument that where a
discretion clearly exists it can never lawfully éxeercised.

Similarly in relation to the first proposition | dmt see how it assists the Claimant to
overcome the hurdle that if it is always unlawfuletxercise a statutory discretion then
the discretion would in fact be an automatic dutyar to certify. In my view that is
inconsistent with the language of Section 96 (1) @).

Accordingly in my view the alternative formulatiar Submission (1a) fails as well
as the primary formulation. For the avoidance ofilitothat is not to say that the
decision by the Secretary of State to certify thig 2004 claims was ndWednesbury
unlawful. In my view, for the reasons set out abdawwas. However that is for the
reasons which | have given in accepting, subjectualification, Ms Dubinsky’s
Submissions (b) and (c) which relate to the fa€this particular case and the way in
which the decision-maker approached the four sEsgeion 96 process.

Ground one: Delay in the Secretary of State’s failto review the section 96 certificate in
light of the additional evidence submitted by th&@ant in June and July 2006 is
unreasonable.

299.

300.

The relevant chronology is set out in the summaracts earlier in this judgment. In
short, the Claimant having been refused permissiorely on the first ground by
Fulford J on 1% March 2007, the Secretary of State on 2 June 2@@fned the
Claimant’s invitation to agree to an adjournmenthad hearing of this application in
respect of the second ground to enable him toidenghe representations and
evidence submitted on the Claimant’'s behalf in Jwuare September 2006.
Accordingly in her skeleton argument Ms Dubinskugiat permission to amend the
grounds to include the contention that the Secrep&rState’s failure to review the
section 96 certificate in the light of the addi@bevidence submitted by the Claimant
in 2006 is unreasonable.

Ms Dubinsky supported this ground with two subnussi First she sought to
distinguish the decision & (FH and others) v SSHR007] EWCH1571 (Admin) in
which Collins J held that delays in excess of thyears were not unlawful for
applicants who were seeking to establish that trepresentations constituted fresh
claims. In that case Collins J stated:

“It is to be noted that those Claimant’s whoseiahitlaims
have been refused and whose appeals have beersshshare
seeking to persuade the Defendant that they arenmakfresh
claim. They have that hurdle to surmount before any
consideration is to be given as to whether they iadeed
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refugees. That puts them into a different posifimm initial

applicants and Mr Gill was constrained to accept thwould

not be irrational to treat them differently andpidoritise initial

claims. Any judge sitting in the Administrative GQbwannot
fail to be aware that many allegedly fresh claimes larought
when removal is at last attempted and that the miyajof such
claims are unarguable, being attempts to delayséfiable

removal. But some, albeit a small minority, are gee.

Nevertheless, the number of largely unmeritoriolagints

places a burden on the Home Office since each taset
considered on its merits and a decision made whétsbould
be regarded as a fresh claim and, if so, whethehauld be
rejected or allowed. Having regard to the numbsosie delay
is unsurprising. Furthermore, cases in which claihave
succeeded because of delay have on the whole edaelay
in deciding initial claims. While nothing | say shld be

construed as approval of the delays in the presases, | am
not prepared to find that they are (with the pdsséxception
of that in H’'s case with which | shall deal withegffically) so
excessive as to be for that reason alone unlayala 25).

The earliest date on which the unsuccessful Claisnam that case made their
applications was September 2003 and the hearifdgptaee in June 2007. Thus the
delays which Collins J held not to be unlawful wbyea considerable margin greater
than the gap in this case between the receipt pteSw#wer 2006 by the Secretary of
State of the Claimant’s supplemental material &eddate of Ms Dubinsky’s skeleton
argument in May 2008. Nonetheless Ms Dubinsky sbtighdistinguish the decision
in R(FH and others) v SHHDnN the basis that the Claimant in this case doeseed
to surmount the fresh claim hurdle, that hurdleimgwso Ms Dubinsky submitted,
already been crossed when the Secretary of Stéendeed in June 2006 that the
Claimant’s July 2004 claim was a fresh claim. Traugmitted Ms Dubinsky, this is a
claim in which a person who has already been fdondave a realistic prospect of
success on appeal is unable to pursue his apmettielcircumstances the delays it
was argued are unreasonable.

The test cases considered by Collins Flihand otherswere brought by claimants

who were what are described by the Home Officanasmplete asylum cases. That is
to say cases where an initial decision was madea ataim for asylum and the

application in question was a subsequent one. Ist mfcdhe cases before Collins J the
original claim had been rejected, an appeal had bhasuccessful but removal had not
taken place. There was then what was asserted adflesh claim based upon further
evidence or circumstances which were said to pstiffresh consideration of the

application. Collins J identified the common quastio be identified in all the test

cases as being whether the delays in dealing Wwéhapplications could properly be
regarded as unlawful so that some remedy couldréeted by the Court. With one

exception he answered the question in the negative.

Collins J held, as was accepted by the Secreta8taié in that case, that there is an
implicit obligation on the Secretary of State tocide the applications within a
reasonable time but that this did not mean “spgédsee paragraph 6). On the
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guestion of the extent to which if at all it is pessible to take into account the
availability of resources when considering the oeableness of delay, Collins J
distinguished the cases before him with those inagl a determination of the
lawfulness of a claimant’s detention:

“InR (Noorkoiv) v Secretary of State for the Home Diepant[2002] 4 All ER
575 the Court of Appeal was concerned with an Agtig (4) claim and the
requirement for a speedy determination of the |lavefss of detention. In such a
case lack of resources could not be relied on ley défendant. Buxton LJ
referred to counsel’s recognition that she coultl dispute that the Strasberg
Court would not regard the failure to provide thecessary resources as a
defence to a claim that there was a breach of l&ric(4) and proceeded to
reject her submission that the situation was dsffiebefore the domestic courts.
...Article 5 (4) imposed, as Buxton LJ put it at geph 25, “a more intense
obligation than that entailed in the need for anguotrial of people who are not
in custody.”

The distinction being drawn was with the requiretnemder Article 6 (1) of a
fair trial within a reasonable time. FProcurator Fiscal v Watsof2002] 4 All
ER, the Privy Council had considered the “reasanéible requirement”. It was
said that the threshold of proving a breach ofrdssonable time requirement
was a high one, not easily crossed and unlessattedpof delay was one which,
on its face and without more, gave grounds for @aicern it was almost
certainly unnecessary to go further. This was beedlie concern in such a case
was that there were infringements of basic humginigsiand not departures from
the ideal: see per Lord Bingham at paragraph 5R4P@ALLER at P21A-D.
While if there was delay which gave grounds forl i@cern, general lack of
proper resources could not be relied on as an exctl®e individual
circumstances must be taken into account. It fadlawmy view that a system of
applying resources which is not unreasonable andhais applied fairly and
consistently can be relied on to show that delagsreot to be regarded as
unreasonable or unlawful.

As was emphasised by Lord Bingham thestian was whether delay produced
a breach of Article 6 (1). Here the question is tukethe delay is unlawful. It
can only be regarded as unlawful if it fails M&dnesburyest and is shown to
result from actions or inactions which can be rdgdr as irrational.
Accordingly, 1 do not think that the approach slibble different from that
indicated as appropriate in considering an allegedch of the reasonable time
requirement in Article 6 (1). What may be regardsdindesirable or a failure to
reach the best standards is not unlawful. Resowaede taken into account in
considering whether a decision has been made wéhiaasonable time, but
(assuming the threshold has been crossed) the @mwiemust produce some
material to show that the manner in which he hasdee to deal with the
relevant claims and the resources put into theceseeare reasonable. That does
not mean that the court should determine for itgdiether a different and
perhaps better approach might have existed. Thattithe court’s function. But
the court can and must consider whether what haduped the delay has
resulted from a rational system. If unacceptabl&yde have resulted, they
cannot be excused by a claim that sufficient ressiwere not availabl&ut in
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deciding whether the delays are unacceptable, th@art must recognise that
resources are not infinite and that it is for the @fendant and not for the
court to determine how those resources should be pied to fund the
various matters for which he is responsible(paragraphs 9-11).(emphasis
added).

Collins J then considered the evidence in relatithe Secretary of State’s system
for prioritising applications and claims. :

“The system devised to deal with the situation nrasbgnise
that there will be delays which are thoroughly wsigble. It

must also be appreciated that there is a contind@tgment in
that individuals whose allegedly fresh claims hawg been
dealt with are in the limbo referred to in the 19%8ite Paper.
If they are genuine refugees, they are entitledh® rights
conferred by the Convention and, if they are rmjrtposition
should be known within a reasonable time. It i® atsportant
that the system caters for the possibility of advam

consideration of applications if exceptional or @assionate
circumstances are shown. The question is whetleemidEnner
in which the backlog is being dealt with is in dlhe

circumstances reasonable and fair overall. It isfoiothe court
to require greater resources to be put into theceses no doubt
to the detriment of other matters which must bedéthby the
government, unless persuaded that the delays aegcgssive
as to be unreasonable and so unlawful.” (parag2aph

In the passage already cited Collins J concludativiith the exception of one case he
was not prepared to find that the delays in thedases before him were so excessive
as to be for that reason alone unlawful. Nor didske any reason to castigate the
priorities decided on by the Secretary of Statdaxising the system as unreasonable
(paragraph 26). He added at the end of his judgment

“It follows from this judgment that claims such #ese based
on delay are unlikely, save in very exceptionatwmnstances,
to succeed and are likely to be regarded as unbleul is

only if the delay is so excessive as to be regaagechanifestly
unreasonable and to fall outside any proper appmicaf the

policy or if the Claimant is suffering some partaudetriment
which the Home Office has failed to alleviate ttzatclaim

might be entertained by the Court.” (paragraph 30).

On behalf of the Secretary of State Mr Strachamstied that the delay in this case
in dealing with the further representations sutediton 2% June and 8 September
2006 while regrettable in not “so excessive asa®ednesburynreasonable”. He
further submitted that there is nothing so exceyaticabout the facts of this case
which would render the Secretary of State’s refusatake this case out of turn
Wednesburyinreasonable. He pointed out that, in responsieetdreasury Solicitors
invitation in the letter dated 2 June 2008 to tHairGant’'s representatives to put
forward any reason why his case was so exceptithral it should be processed
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outside the stated priorities and ahead of all rotteses in the Case Resolution
Programme awaiting decisions, no such reasons dwd identified.

In response to Ms Dubinky’s submission thk&t can be distinguished on the basis
that the Claimant in this case has already overctimehurdle of satisfying the
Secretary of State that he is making a fresh clMmStrachan’s answer was that that
previous claim has already been certified by ther&@ary of State. Until and unless
that certification is held to have been unlawfig tjuestion for determination on the
June and September 2006 representations and erigaascwhether they constituted
a further fresh claim. That being so the questiaised in those submissions and
evidence is identical to those raised in the teses. Further and in any event he
argued that the attempted point of distinction wloulot affect the general
applicability of the principles upheld ifH and the lawfulness of taking the
Claimant’s new representations in turn.

In my judgement Mr Strachan’s submissions are cborrds | understand the

reasoning in Collins J’s rejection of the test wlants’ arguments in paragraph 25 of
his judgment, it was that having already had ont lf the cherry and an

unsuccessful bite in the sense of their claims riga\been rejected both by the
Secretary of State and on an earlier appeal tleenefthere was no justification in

giving priority to people in that position who wenew seeking to advance further
representations and seeking to persuade the SgcoétState to treat them as fresh
claims. To do so would be unfair to people whoseainapplications have not been

determined and who, ex hypothesis, have not beednnzay never be held to be
bringing bad claims.

Although Ms Dubinsky is, in my view, right to thextent that the Claimant’s
February 2004 representations have been held stittde a fresh claim and thus to
have a realistic prospect of success, it seemsetanrealistic to ignore the fact that at
the same time they have been certified with thecefthat (until and unless the
certification is quashed by the Court) those claares precluded from proceeding to
appeal. Thus the Claimant in this case in my judgngin the same position as any
other failed asylum seeker whose initial applicati@s been rejected by the Secretary
of State and on appeal by the AIT and who is ingitihe Secretary of State to make a
fresh determination on new representations, in thi&gance the representations
submitted in June and September 2006.

While it is true that it follows from the Secretany State’s determination that the
February 2004 claim was a fresh claim that he camed it to have a realistic
prospect of success on appeal, it does not in iy ¥llow that for that reason the
Claimant is in a materially different position framany failed asylum seekers whose
initial applications are rejected by the Secret#rptate and subsequently on appeal.
Such rejection is not of itself necessarily incstesnt with the view having been
formed by the Secretary of State first time rouhdttalthough unmeritorious the
claims had a realistic prospect of success.

Ms Dubinsky’'s second submission in support of tirst fground was that the
documents and representations submitted by then@fdiin 2006 are such that even
if she was wrong on her first submission the Sacyebf State could not lawfully
maintain the certificate on the Claimant’s clainhal is because the Claimant in the
material submitted in June and September 2006 alggg on matters which could
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not have been raised in the earlier appeal orgpaese to the one-stop notice because
they arose subsequently. Thus the evidence of DithShe country expert related to a
deterioration in Sri Lanka which occurred after @&aimant’s initial claim. The
Tamil Tiger refugee whose statement purports toobarate the Claimant’s second
version of events only arrived in the UK in ApriD@3 over a month after the
Claimant had finally exhausted his appeal righttha IAT and the evidence from Dr
Fisher the Claimant’'s treating consultant physsatrelated to treatment for post
traumatic stress disorder since™Blarch 2004. Ms Dubinsky submitted that the
Secretary of State has never to sought to sughasttiese matters are irrelevant to
the Claimant’'s claim or that they can be lawfullrtdfied under Section 96 of the
2002 Act.

In my judgment this submission is based on an necbranalysis of the nature of the
Claimant’s challenge to the Secretary of State@silen to certify the February 2004
claim and the nature of the June and September @@6sentations. The legality of
the decision to certify the February 2004 claintsf&b be considered by reference to
the content of that claim and the evidence in stuppb it which was before the
Secretary of State when he was deciding prior td Jilfie 2006 whether to certify it.
The legality of that decision must stand or fall eference to that material. If
(contrary to what | have held) that decision hadrbawfully arrived at it could not,
in my view, be rendered unlawful by demonstratirighis could be demonstrated)
that evidence which was not before her predecessthat time proves that the
Claimant does indeed have a valid Article 3 and&ylum claim.

If, as appears on its face may well be the chselater evidence was not available to
the Claimant and could not reasonably have beencadidon his first appeal or in
response to the original one-stop notice, the exleg of that fact would be that if,
when the Secretary of State considers the 2006 risateshe rejects them but
nonetheless concludes that they constitute a fcesim, they would point to there
being a satisfactory explanation as to why theyewsot relied on in the earlier
appeal and in response to the original one-stogenguch that the power to certify
the 2006 claim would not arise. However even if tineing of the 2006 materials
would render it unlawful for the Secretary of Statedue course to certify the 2006
claim, it does not follow that it would render uwfal the decision of her predecessor
to certify the 2004 claim (assuming that decisi@swotherwise lawful).

The same logical fallacy in my view underlies Mshihsky’s submission made in
reply that the reason why it is to be inferred tihat Secretary of State indicated in the
letter of 2 June 2008 that she would deal withGlemant’'s 2006 submissions after
the conclusion of the proceedings is that she arawhat if the further material had
been considered before hand she would have beellywhable in these proceedings
to defend the maintenance of the 15 June 2006idedis certify.

It follows that in my view the first ground of clhehge, which the Claimant sought to
reinstate by amendment in Ms Dubinsky’s skeletaguiarent, would not succeed if
permission to amend were granted. Accordingly usefto grant permission to amend
or permission to appeal for judicial review on thatended ground.

However that is not in my view the end of the nratiiefollows from my rejection of
Ms Dubinsky’s first submission under ground ond th& had held that the decision
to certify the February 2004 claim was lawful, thecretary of State’s decision not to
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allow the Claimant to jump the queue by giving ptioto considering her 2006 claim
was not unlawful. Nor, regrettable though it wasswhe Secretary of State’s refusal
to respond to Fulford J's invitation to considee 2006 materials before the hearing
of this application itself unlawful. That is becaugas already pointed out, what fell to
be considered on this application by this Court wees lawfulness of the previous
decision made on 5June 2006 to certify the February 2004 claim. Assguent
determination of the 2006 claim could not have @éd the court’s decision on the
legality of the earlier decision in respect of dalier claim.

However the effect of my findings and ruling on gnd two is that the Secretary of
State must now reconsider the February 2004 clatinhether or not to exercise her
power to certify it. In doing so, as | have heldeoof the matters to be taken into
account is the strength or otherwise in her viewhef merits of the Claimant’s 2004.
The fact that the Secretary of State has been endlday this court to reconsider the
matter and in doing so to revisit the evidence anbmissions adduced by the
Claimant in February 2004 is, in my view, an exoaml circumstance which takes
this case out of the ordinary run of claims brouightpeople in the position of the
claimants in the test cases before Collins BHhand others| can entirely see that it
was not necessary, as part of her defence of {heseedings, for the Secretary of
State to consider the 2006 materials. However inviaw it would offend common
sense if, on the review of the 2004 claim whichaduse of what | have found to be
the error of the official appointed by her predscesmust now take place the
Secretary of State were to exclude from her conzime the 2006 material.
Consideration of that material would be unlikelyatdd significantly to the length of
time required to be devoted to the review. Giventime and resources which have
already been deployed in respect of this Claimariigns, it would in my view be
artificial and a potential waste of resources foedew of the 2004 claim to be taken
without regard to the 2006 materials. That coultlléo a situation in theory where
the 2004 claim is again certified but in due couhse2006 claim is either allowed on
its merits or, if refused, allowed to proceed tpegd on the basis that the power of
certification could not lawfully be exercised hayinegard to the timing and non-
availability of the 2006 materials.



