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JUDGE MACKIE: By this application, the claimari¥lr Ratnayake, challenges a
decision of the Secretary of State dated 2nd Deee@®06 to certify his asylum and
human rights claim as clearly unfounded. He alsallenges the updating decision
which she issued on 15th October 2008, essentipliiating her decision in the light of
case law, as it has developed since this mattgrdinose. The action was brought in
December 2006, it was refused on paper by ForbesJanuary 2007, but granted,
following a hearing by Crane J, in March 2007.

The court has been assisted by submissions MorKhan for the claimant and Mr

Patel for the defendant. | emphasise that botiheh had submitted very helpful and
detailed written submissions before the case wasdhevhich is why | have had an
opportunity to consider the matter fully, despite fact that oral submissions were
brief.

Some of the facts are agreed or not in seriegute. The claimant is a Sri Lankan.
He is 52 years of age. He is Sinhalese not Tarkle arrived in this country in
December 2002. He was detained as an overstai@wrifog an immigration raid on a
restaurant. Immediately after his apprehensionsaié he would return, but on 17th
November 2006, as was his right, he said he watttedlaim asylum and assert his
human rights. That claim was refused on 2nd Deeer2@06, hence this application.

There are other facts not in dispute, becauskispoint there is no challenge by the
defendant to the credibility of what the claimaays What the claimant says, in
essence, is that he claimed asylum on the basishthavas a member of the JVP
between 1978 and 1980, a party that was illegtdeatime, and on account of the social
problems he has experienced since marrying hisiwif®©81, his wife being Tamil, he
being Sinhalese.

There are two children. One was born in 1982 the other 1995. He says that ever
since his marriage, he and his family have beenesulbo verbal abuse. This was
spasmodic and was not reported to the police, anhsidered that he would be treated
poorly due to his wife's Tamil ethnicity. After 3fars of abuse, he says, he left Sri
Lanka. He had remained living in Colombo with kige and children, apart from
some periods in the Middle East.

On his return to Sri Lanka in 2002 he was ablseicure work. He says that the events
that led eventually to his departure in Decembdd228rose on an evening between
20th and 25th August when he was detained by mén, e suspected of acting on
behalf of the authorities, and tortured. The sawening he was released and left in a
station half a mile from his home. He believed the was released because the men
did not get any information from him. He beliewbst he was targeted because his
wife is a Tamil, her relations would visit his heysnd as a result the men might have
thought that he was an informant for the LTTE. tNei he, his wife nor her relations
have any connections with or have supported theE.TThe couple separated in 2003.

The facts as summarised by Mr Khan for the didahare put somewhat differently,
but they do not alter the picture that much. MraKrsubmits that his client fled his
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native land on account of the discrimination, hamasnt and violence that has been
meted out to him and his family on account of thet fthat his wife is Tamil, he is
Sinhalese and his children are consequently of dnétenicity.

The family suffered continuous harassment whilag in Colombo, even when he was
absent in the Middle East. Matters took a turntf@ worse in August 2002, when he
was abducted and ill-treated. He felt unable tmmlain to the police and it was that
latest act of violence and intimidation which caisee claimant to flee to the UK in

December 2002.

He says that the reason why he remained foradsywithout claiming asylum in this
country was that he instructed a lawyer in 2003l¢éal with his problems but the
lawyer failed to get on with it.

The letters issued by the Secretary of Statsidered these matters. | will not read out
the latest letter of 15th October 2008 at lengtlt, éssentially the Secretary of State
stated that she had considered his case in lifetinét AIT's conclusions in recent cases
and concluded that the claimant would not be &tifiseturned to Sri Lanka. She says
that he would not be considered of "any interesh&LTTE or the authorities as, if he
were, it is considered that he would have been len@bremain in Colombo in the
family home after August 2002 without problems dhdn leave Sri Lanka from an
international airport”. She goes on to say:

"15... your client is not considered to &digh profile individual likely to
be the object of reprisals. Your client is not Tlaand it is noted that his
wife, who is Tamil, and his children remain in $anka and have not
fled as a result of the... abuse... over... twgetrs. [It is considered that
on] returning to Sri Lanka... your client coulduet to the family home
or, as the option appears to be no longer availblour client separated
from his wife in 2003, your client could contactssisters who also
remain in Sri Lanka or he could avail himself o€ tassistance of the
International Organisation for Migration or otheGNSs that also offer
support. Your client arrived in the United Kingdonsing his own
passport which he stated to have misplaced whenldimed asylum:
your client should be able to get a new Nationantdy Card in Sri
Lanka and if questioned should be able to estalthiah he has recently
come from abroad."

The Secretary of State also considers the l&rchuman rights of the claimant. The
Secretary of State concludes as follows:

"21... your client has not established a familg i the United Kingdom
for the purposes of Article 8 [that is on accouhthe fact that his wife,
children and sisters are in Sri Lankal]...

22. In addition to considering your client's faynlife, his rights under
Article 8 to private life have also been considéred

SMITH BERNAL WORDWAVE



12.

13.

14.

15.

She then goes on to determine that the clalsnpnvate life has been established while
he has been in this country unlawfully in the knedge that he had no right to be here
and might be removed at any time. Therefore, doissidered that any interference is
necessary and proportionate to the wider interelSthe maintenance of an effective
immigration policy.

What, then, is the legal basis for the defetislaecision and for a challenge to it by the
claimant? Section 94 of the 2002 Act providesfiaat that a person may not bring an
appeal under section 82 against an asylum or huigats claim if the Secretary of
State certifies that the claim, or claims, mentirage clearly unfounded. If the
Secretary of State is satisfied that an asylummdat or human rights claimant is
entitled to reside in a state in the relevant g must certify the claim unless satisfied
that it is not clearly unfounded.

The "clearly unfounded" test is not in dispotethis application. It is accepted by both
sides that the relevant guidance is found in thesdms of the Court of Appeal iR
(ZL and VN) v Secretary of State for the Home Depament [2003] 1 WLR 1230
and of the House of Lords R (Yogathas and Thangarasa) v Secretary of Staterfo
the Home Department[2003] 1 AC 920. InZL the Court of Appeal says that it is
useful to the start with an ordinary process ds:

"57... (i) consider the factual substance and Hethithe claim, (ii)
consider how it stands with the known backgrounth,déii) consider
whether in the round it is capable of belief, (ifvhot, consider whether
some part of it is capable of belief, (v) consigédrether, if eventually
believed in whole or in part, it is capable of camiwithin the
Convention. If the answers are such that the claannot on any
legitimate view succeed, then the claim is clearijounded; if not, not...

In order to decide whether they are satisfied thatclaim is not clearly
unfounded, [the decision-takers] will need to cdesithe same questions.
If on at least one legitimate view of the factstioe law the claim may
succeed, the claim will not be clearly unfoundédhat point is reached,
the decision-maker cannot conclude otherwise. Heslog will by
definition be satisfied that the claim is not clgamfounded."

| bear that in mind, together with the guidan€¢he House of Lords, which is in the
bundle of authorities put before the court. Ituseful to draw fromYogathas the
guestions identified by Lord Hope and by Lord Hattespectively. Lord Hope puts it
at paragraph 34 in terms of the question:

"... whether the allegation is so clearly withoubstance that the appeal
would be bound to fail."

And Lord Hutton emphasised that the court shouldjeciding whether the Secretary
of State has adequately considered and resolvedsshe of whether the applicant's
claim that his human rights have been breachedisfestly unfounded, have regard to
the onus which rests on the applicant to show tiate are substantial grounds for
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believing that if he were removed from the Unitethdgtlom he would face a real risk
that he would be subjected to treatment contraArticle 3.

The other aspect of law which arises is, tld@gdp a Sri Lankan case, that there are
well-known country guidance cases. Those wouldl l@n Immigration Judge, in the
sense that he or she would be obliged to applyghiaance unless it was shown that
there was a good reason not to do so, most obyisoshe change in the facts on which
a case was based.

The relevant country guidance case law is jpally that ofLP (LTTE Area - Tamils
- Colombo - Risk?) Sri LankaCG [2007] UKAIT 00076, together with that 6N &
SS (Tamils - Colombo - risk?)CG [2008] UKAIT 0063. LP is a 2007 case, b&N
& SSis a case which was issued as recently as 10&h2008.

I will not rehearse in this judgment all thensmlerations which are identified kP,
because it is an authority that needs to be coresides a whole and at some length, but
essentially the AIT concluded that:

"The figures certainly do not indicate a picture asfything beyond a
small or remote level of detention and/or maltreaim risks for the
generality of Sri Lankan Tamils in Colombo."

The AIT, however, provided a list of factorsigfhare not exhaustive, which have to be
considered individually and cumulatively. As islwenown, there are 12 of them.
Each case must be decided on its own facts:

"It may be that in some credible cases one of thesigidual risk factors
on its own will establish a real risk of persecatior serious harm on
return by the Sri Lankan authorities for Sri Lankigamils who are failed
asylum seekers from the United Kingdom."

| bear all that guidance carefully in mind, in partar the formulation by Collins J iR
v Secretary of State for the Home Department ex p& Nishantban & Ors [2007]
EWHC 3288 case as follows:

"The test therefore, as | see it, is whether tlaeeefactors in an individual
case, one or more, which might indicate that aitiberwould regard the
individual as someone who may well have been irediwith the LTTE
in a sufficiently significant fashion to warrant shidetention or
interrogation. If the interrogation and detentane likely, then, in the
context of the approach of the authorities in Smka, torture would be a
real risk and thus a breach of Article 3 might actu

| also bear in mind all the particular aspects ofdgnce contained in that and the
subsequent cases.

It is against that background that Mr Khan nsakelbmissions on behalf of the
claimant. What he says is that the Secretary ateStas to satisfy herself that, on the
facts this case it is clearly unfounded, and notetyeconclude that because an
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individual comes from a country on the list thag taim is necessarily without merit.
The Secretary of State has to satisfy herself enfdbe of the claim that it is clearly
unfounded.

He says that when one applies that test, thinaht's fear is clear and should be
recognised. It is a fear of persecution and hurgris, because he and his family have
suffered persecution and racial harassment in éisé gnd would be caught in between
the various factions in Sri Lanka because of bamgthnically mixed family. He says,
on the face of the claim, it cannot be said to tbaut merit, given the breakdown of
the peace accord between the LTTE and SLA for icecitegories of individuals. The
claimant contends that, based on the contentssotlaim and the objective country
information, it cannot be said that the claim isnifestly or clearly unfounded, and the
Secretary of State has therefore acted unreasonably

He submits that the Secretary of State doegptar to have considered the objective
information on Sri Lanka, which indicates that Hegurity situation has deteriorated to

such an extent that international observers stat the hostilities and human rights

violations are as severe as they have ever beetheS:laimants at risk on return.

In support of that submission, Mr Khan has drdke court's attention to a number of
passages in the Human Rights Watch document issuddde spring of this year,
entitted "Recurring Nightmare: State Responsibilifgr 'Disappearances’ and
Abductions in Sri Lanka" and he points to a seokpassages in that report that show
an alarming and distressing situation in certagpeets.

He submits that, to the extent to which thenmiation contained in that report has been
overtaken by the decision of the AIT in the courgnydance casAN & SS, that case
can and should be distinguished as being in a sanser. He submits that it applies
only to danger from the LTTE, and not to dangenfrte authorities. However, if one
looks more closely at that decision, it is cleattthe country guidance applies to both
cases of danger. It is also clear, albeit it waisisentified until just before | began to
give judgment, that on that occasion the AIT had tfenefit of the comprehensive
material contained in the Human Rights Watch rep&o, on analysis, there is really
nothing in the suggestion that the Human RightscWaéeport would, or could, be a
justification for an Immigration Judge departingrfr the country guidance, otherwise
binding (in the sense | have mentioned) on himeor h

Mr Khan also submits that the Secretary ofeStdould have had regard to what he
calls "the climate of impunity" in Sri Lanka. Hiient has been picked up before, and
may be picked up again. He cannot turn to theaaiiibs. The last time he was picked
up, was during a ceasefire. Things will now besedor him if he is returned.

The Secretary of State, through the submis©bMr Patel, submits that she is entitled
and right to maintain the certification. The gtagtpoint is that the claimant has to
establish that he is at real risk of being persstor ill-treated. The Secretary of State
submits that there is no indication that the autiesr would be interested in the
claimant on his return: there is no evidence tleatvas detained by the authorities; he is
not a Tamil (his wife is, but they are separatéa);is not, therefore, as a Singhalese
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person, likely to be targeted by the authoritiestipularly when he has never been
connected with the LTTE, given the detailed guidamdich one finds in those two
cases; there is no evidence that the authoritiee weer interested in the claimant's
wife; and there is nothing to suggest that the @uties would ever make the link
between the claimant and the wife, from whom heesarated.

Mr Patel submits that there is sufficient petiten available to the claimant from the
police, if the claimant sought that help. She @ists what he says about that, and it is
pointed out that he would be able to relocate inLa8nka to some place where his
connection with his wife is not known.

Reliance is placed on the fact that, despitgnigabeen detained, ostensibly by the
authorities, the claimant was able to remain ino@ddo, albeit in hiding, for some 3-4

months, and leave Sri Lanka on his own passpovingabtained a valid visa. If that

were the case, it seems unlikely that he would bewf interest to the authorities.

The Secretary of State also relies upon thatcpguidance cases and submits that
overall the claimant is not someone who, on anititegte view, could, or should, be
seen to be at risk.

In my judgment, the allegations made by thenwat are so clearly without legal
substance that the appeal would be bound to faflay that, borrowing the words of
Lord Hope. As has been pointed out, the claimganbt a Tamil; he has been separated
for some years from his Tamil wife; there is nodevice of any LTTE connection or
involvement; it is not conceivable that an ImmigyatJudge could find otherwise; he is
well able to relocate, should he be returned; andsot at risk at the airport, if one
considers the country guidance cases.

| have been taken, both in writing, and brigflypral submissions, to a mass of material
showing persecution of the Tamil community, but thet remains that none of this is

specific to the claimant who, after all, is not kedf a Tamil. As | have already pointed

out, the able efforts of Mr Khan to undermine tloirttiry guidance case do not, and
cannot, succeed, bearing in mind that the latest pays specific regard, both to perils
from the authorities, as well as those from the ET&nd the very document upon

which he relies was specifically considered asntgas June in that case.

Sri Lankan cases in a variety of categoriesecbefore this court. There is an inner
ring of cases where most careful consideration tbabe given as to whether the
claimant or the defendant are to succeed; thetigeis a series of rings of diminishing
degrees of arguability, where it is pretty clearpae moves outwards, that the claimant
or the defendant is going to succeed. The feafr#isis case take it right outside the
usual rings of potentially plausible cases that edmafore the court.

| am grateful to Mr Khan for his admirable sugsions, and, from a personal point of
view, | respect the legitimate concerns and disappeents for the claimant. But the

fact is that this claim is utterly hopeless andbasind to fail. It therefore follows that

the Secretary of State was acting within her |ggaters, and also right to certify it in

the way that she did. This claim fails.
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MR PATEL: My Lord, | ask for the defendantssts. It follows, | think, from your
Lord's judgment.

JUDGE MACKIE: It follows, but --

MR KHAN: Clearly, my Lord, | cannot resist niiyend. This is a privately-funded
matter. So it is obviously subject to the nornaadation.

JUDGE MACKIE: It is privately funded, is itYes, costs.

MR PATEL: Thank you, my Lord. Detailed assesst.

JUDGE MACKIE: Yes. There are not schedules hare there?

MR PATEL: No, there are not.

JUDGE MACKIE: Is there any reason why it i done on a summary basis?
MR PATEL: 1 think "no" is the answer to that.

JUDGE MACKIE: Sometimes it is not realisticsuppose, to incur the expense of
doing it.

MR PATEL: My Lord, yes.

JUDGE MACKIE: Thank you all very much for youelp.
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