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Lord Justice Toulson :

Introduction

1. The central issue in this case concerns the primperpretation and application of
article 1F(a) of the Refugee Convention. This pies:

“The provisions of this Convention shall not apgly any
person with respect to whom there are serious nsasor
considering that:

(@ he has committed a crime against peace, a Wwae,c
or a crime against humanity, as defined in the
international instruments drawn up to make prowvisio
in respect of such crimes.”

2. The case comes on appeal from a judgment of Blairsthissing the claimant’s
application for permission to apply for judiciaview of a decision of the defendant
dated 14 September 2007. Leave to appeal was biwdmckey LJ. Subsequently a
direction was given by Laws LJ that Tuckey LJ'serdhould stand as a grant of
permission to seek judicial review and that thessanitive application should proceed
in this Court.

3. Paragraph 36 of the decision letter stated:

“It is...considered that you have been complicit iarverimes
and crimes against humanity. Accordingly, pursuardrticle
1F(a) it is considered that you are excluded frobegrotection
of the Refugee Convention and that you are alstud&d from
the protection of Humanitarian Protection.”

The claimant challenges the basis on which thendieiet arrived at that conclusion.

The facts
4, The claimant is a citizen of Sri Lanka and is Tamil
5. He arrived at Heathrow Airport from Sri Lanka orF&bruary 2007, travelling on a

false passport, and claimed asylum 2 days latex.h&tl a screening interview on 9
February 2007 and a substantive asylum interviewl®r~ebruary 2007. For the
purposes of his judicial review application he madeitness statement dated 16 June
2008.

6. His claim for asylum was based on his fear thatrafurned he would face
mistreatment due to his race and membership dfitieration Tigers of Tamil Eelam
(“LTTE”). He also claimed humanitarian protectiddased on his fear that, if
returned, he would face a real risk of unlawfulikg and torture or inhuman or
degrading treatment or punishment.

7. The defendant accepted the credibility of the céaitis description of his
involvement with the LTTE.
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11.

12.
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16.

He joined the LTTE at the age of 10. He was trdimethe use of small weapons and
attended classes on the history of the LTTE. He tlvan sent to a military school in
Jaffna.

On 28 December 1993 the claimant joined the Iggefice Division of the LTTE. He
received lessons in intelligence and further mijitaaining.

Between 1997 and 2000 he took part in various anylitoperations against the Sri
Lankan army. In March 2000 he was fighting as a&tqan leader in charge of 45
soldiers trying to protect the LTTE’s supply linlesthe coast when he was injured.
He required medical treatment for 6 months. Heched his 18 birthday in
September 2000.

After his recuperation he was moved to a mobilé tegponsible for supplying arms
by foot from Vanni to Vavuniya. He continued doittigs job until April 2002.

In February 2002 a ceasefire was agreed betweed Th& and the Sri Lankan
government.

The leader of the Intelligence Division was PottonAan. At the end of April 2002
the claimant went with him to Batticaloa as onéhisf chief security guards. In July
2002 he returned to the mobile unit in Vanni. Aiststage he was able to travel
freely because of the ceasefire and visited hisilyamvhilst still based with the
mobile unit in Vanni. In September 2002 the LTTEBsnde-proscribed by the Sri
Lankan government and peace talks began between the

From 2004 to September 2006 he served as secoomimimand of the Intelligence
Division’s combat unit. During this period traigiclasses were conducted in order to
prevent a change in the attitude of fighters dutivegperiod of peace.

In October 2006 he was sent to Colombo where he toalasto wait for further
instructions. He stayed with a family to whom hadprent, but the family had no
idea of his LTTE involvement. While he was therne @f the members of the family
had a birthday and various photographs were taKenavoid arousing suspicion, he
allowed himself to be photographed with the family.

In December 2006 he moved to the home of a worleaglie in Mount Lavinia. In
January 2007 there was a festival known as Thag&onThe claimant rang the
family he had previously been staying with to githem his best wishes for the
festival. They told him that members of the Srnkan government’s Intelligence
Division had searched their home, made enquiriesitabim and taken photographs
of him at the birthday party. Two days later thcers had returned and informed
the family that the claimant was a member of th&'ET They also knew his LTTE
name. At this point the claimant spoke to hisdathnd arrangements were made for
him to leave Sri Lanka.

The Defendant’s decision letter

17.

After summarising in some detail the claimant’sact of his involvement with the
LTTE, the decision letter cited various extractsnirindependent reports regarding
the LTTE’s activities in recent years. These ideld:
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“The US State Department Report 2006 (USSD), Snkha
released on 6 March 2007 noted that “The LTTE rmiyi used
excessive force in the war, including attacks tangecivilians.
Since the peace process began in 2001, the LTTErngesged
in targeted killings, kidnapping, high-jackings dfuck
shipments and forcible recruitment, including oilaten.”

“The USSD 2006 reported that “During the year tHETE
continued to detain civilians, often holding themn fansom...”

“As noted in the Amnesty Intentional report “Srirlkaa — A
climate of fear in the East”, published on 3 Febyu2006:
“Amnesty International has received regular repodb
abductions of adults by the LTTE following the 2086glit.
Most of those abducted have reportedly been Taiwilians
whom the LTTE suspects of working against it or wha
wishes to interrogate...”

“The USSD 2006 noted that the LTTE engaged in tertu

“As noted in the International Crisis Group documésri

Lanka’s Human Rights Crisis Asia Report No 135" duhe
2007: “The LTTE has from its inception used assessin of
its Tamil opponents as a way of suppressing riaionalist
movements. It also has a long history of assassimsand
attempted assassinations against political and tamyli
leaders..”

18. The decision letter continued:

“31. In the light of the above country objectiveidance it is
considered that the LTTE and the intelligence wuofgthe

LTTE have, over an extended period of time, inalgdi
between 2000 and 2006 when you were both an addltaa

active member of the LTTE, been responsible foridewange
[of] war crimes and crimes against humanity.

32. From the evidence provided by you in your claims

considered that you have shown that you were a-temg

voluntary member of the LTTE who served in the liigence
wing of the LTTE in a variety of roles. The fab&t you were
appointed to be the bodyguard for Pottu Amman,hbad of
the intelligence wing, provides evidence of howhiygtrusted
you were within the LTTE.

33. It is noted that although you joined the LTTELR93 at the
age of 10 you nevertheless continued operatiortstivé LTTE
from your 18" birthday in September 2000 until you left Sri
Lanka in February 2007. It is considered that oliywere
acting against your will as a member of the LTTEI yoould
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have had opportunities to leave the organisationnguthis
latter 6 year period.

34. However, it is considered that you continuedoperate
within the LTTE and even gained promotions. Tlnews that
you were a voluntary member of the LTTE. In thegard the
case of Gurung [2002] UKIAT 04870 (starred) has rbee
considered in which it was determined that voluntar
membership of an extremist group could be presunted
amount to personal and knowing participation, orlesst
acquiescence, amounting to complicity in the crimas
guestion.

35. Accordingly, it is concluded that your own eafite shows
voluntary membership and command responsibilityhivitan
organisation that has been responsible for widesprand
systematic war crimes and crimes against humarktpm the
evidence you have provided it is considered thatrethare
serious reasons for considering that you were awérand
fully understood the methods employed by the LTTE.”

This reasoning provided the basis for the conclugigparagraph 36 (set out in para 2
above) that the claimant was considered to haven lsemplicit in war crimes and
crimes against humanity, and that he was theref@leible for protection under the
Refugee Convention or for humanitarian protection.

The judgment on the judicial review permission apgtation

20.

21.

Blair J recorded that Ms Jegarajah, who represehidlaimant both before him and
before this court, essentially advanced a twofofphiment. First, it was not enough to
say that he was a member of the LTTE; it had tcslhewn in what way he had
supposedly committed a crime against peace omaecaigainst humanity. Secondly,
for the present purposes the LTTE could properlydgarded as a political rather
than a terrorist organisation.

The judge rejected both arguments. As to the, finst relied on the decision in
Gurungand referred, in particular, to paragraphs 103-df0the judgment. This was
a starred decision of the Immigration Appeal Triglu¢Collins J (President), Dr H H
Storey and Mr A Mackey), which it will be necessawyconsider in further detail. At
this point it is sufficient to say that at para 1@# IAT accepted that mere
membership of organisations such as the LTTE wadsenough to bring a person
within article 1F(a), but at para 105 it continued:

“...it would be wrong to say that an appellant ordyne within
the Exclusion Clauses if the evidence establisheatl he has
personally participated in acts contrary to thevmions of
article 1F. If the organisation is one or has lpee@ne whose
aims, methods and activities are predominantlyotestr in
character, then very little more will be necessary.
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22.  Blair J cited and applied that paragraph, sayirg there was ample material to show
that the present case went “far beyond mere meimipérs He said that it was
obviously a case in which the claimant had been:

“a significant member of the LTTE, involved in some
significant operations by that organisation, culating, as |
have said, in his position in the Combat Unit @ thtelligence
Division where he ended up in charge of the AttagKinit.”

23. Asto the nature of the LTTE, he referred to theatasion in para 31 of the decision
letter (quoted above) and held that there was rsts dar review of the defendant’s
decision on public law grounds.

Grounds of appeal
24.  The claimant’s principal arguments may be summadrasefollows:

1. The defendant had failed to identify the wame{s) or
crime(s) against humanity which there were allegedl
serious reasons for considering that he had comahitt

2. War crimes and crimes against humanity are not germ
which can be used interchangeably but are groups of
specific offences defined by international instrutse

3. The LTTE is not an organisation solely or mainlywated
to the commission of terrorist acts. It is a podit
organisation which has been openly engaged in armed
combat against government forces.

4. All of the claimant’'s activities were carried out the
legitimate course of war. There was no evideneg ke
had been directly or indirectly involved in acts, load
followed orders that led to acts, amounting to the
commission of war crimes or crimes against humanity

5. The defendant had made a general reference to acts
committed by the LTTE and had inferred from the
claimant’s position in the LTTE that he bore criain
responsibility for them. The defendant had adopteat
approach in the absence of any causative proxieityeen
the admitted conduct of the claimant and the attthe
LTTE described in the decision letter. The apphoaas
wrong.

6. The judge fell into the same error in concludingtth
because the claimant had held a significant pesitighin
the LTTE there was sufficient material to provid&isus
reasons for considering that he had been respernfibl‘a
wide range of war crimes and crimes against hurylanit
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25.

26.

27.

Mr Dhillon on behalf of the defendant made it cl#aat it was not the defendant’s

case that the claimant had personally participateghy war crime or crime against

humanity. At one stage in his submissions Mr Dhilargued that it was reasonable
to infer from the claimant’'s account that at timkes was involved in the supply of

weapons for use against civilians, which would antda a crime against humanity,

but this was not a point which had been put tocthenant or formed the basis of the
defendant’s decision.

Mr Dhillon advanced three main submissions:

1. There was evidence in the material before thertcthat
during the period that the claimant was an adultniver of
the LTTE, the LTTE was responsible for widespreats a
amounting to war crimes or crimes against humadigpite
the fact that a ceasefire was supposedly in placenbst of
that time. The Intelligence Division was an elfieared and
highly secretive branch of the organisation, ba@vto be
involved (among other things) in political assaasons and
the use of torture to extract information. Theraswalso
material to suggest that its activities includedimg suicide
bombers to their targets and forming hit squadgatget
civilians.

2. There is a significant difference between the ddden
having serious reasons for considering that a pelsas
committed a war crime or a crime against humanity an
international criminal tribunal having sufficientidence to
prosecute that person. A person may fall withie th
exclusion provided by article 1F(a) although furthe
investigations and evidence gathering may be needed
before that person could be charged with a pasicul
offence.

3. The information given by the claimant himself abdig
involvement in the LTTE was sufficient to providerisus
reasons for considering that he had committed wiares
or crimes against humanity, applying the complicity
doctrine as it has been developed as a matter of
international criminal law and international huntanan
law.

| was initially troubled by the lack of any attemiat identify more precisely the
activities of the LTTE which were said to amountwar crimes or crimes against
humanity and for which the defendant considerecctaenant to be criminally liable.

During the oral argument Mr Dhillon persuaded mat this first submission was
correct but | think that it would have been prelideaif the decision letter had
identified instances of the relevant types of crinfgot least, that is relevant when
examining the grounds for considering the claintanbe criminally responsible for
such crimes.
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28. | would also accept Mr Dhillon’s second submissievhich was not seriously
challenged.

29. That leaves the critical question whether the d#dietis reasoning for considering the
claimant to be guilty under international crimiealv of war crimes or crimes against
humanity was sound.

International Instruments

30. Article 1F(a) refers to a person having committediaxr crime or a crime against
humanity “as defined in the international instrutsetirawn up to make provision in
respect of such crimes”.

31. The leading international instrument is now the RoS8tatute of the International
Criminal Court (“ICC”), but | will refer first to he Statute of the International
Criminal Tribunal for the former Yugoslavia (“ICTY”because it has generated a
good deal of case law.

32. The ICTY Statute defines the war crimes or crimgairsst humanity covered by the
statute in relatively succinct terms (articles 3)- Article 7 sets out the following
principles for determining the question of indivadieriminal responsibility:

“1. A person who planned, instigated, ordered, cdttech or
otherwise aided and abetted in the planning, petjoar or
execution of crime referred to in articles 2 — Htloe
present Statute, shall be individually responsitae the
crime.

2. The official position of any accused person, wheths
Head of State or Government or as a responsible
government official, shall not relieve such persoh
criminal responsibility nor mitigate punishment.

3. The fact that any of the acts referred to in aa@-5 of the
present Statute was committed by a subordinate does
relieve his superior of criminal responsibilityhié knew or
had reason to know that the subordinate was abwmut t
commit such acts or had done so and the supeiled feo
take the necessary and reasonable measures tomjpsenh
acts or to punish the perpetrators thereof.

4. The fact that an accused person acted pursuamt twder
of Government or of a superior shall not relieven hof
criminal responsibility, but may be considered itigation
of punishment if the International Tribunal detemes that
justice so requires.”

33. The Appeals Chamber of the ICTY has consideredtheeiples on which a person
may incur criminal responsibility through particijga in a joint criminal enterprise in
a series of judgments beginning witadic 15 July 1999.
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34. Tadic, a Bosnian Serb, was originally charged \8dhcrimes under the statute. He
was acquitted of the majority and appealed agdiisstonviction of the remainder.
The prosecution successfully cross-appealed aghissicquittal of the murder of 5
men in the village of Jaskici. The facts were thatl4 June 1992 he was an armed
member of an armed group which entered the villagkkilled the 5 men. The attack
was part of a joint criminal enterprise the objetivhich was ethnic cleansing, that
is, to drive the non-Serb civilian population odttloe territory by inhumane acts in
order to achieve the creation of a Greater Serffine bodies of the victims were
found after the raiding party had left. There wasevidence to show which member
or members of the attacking group had killed anstigaar victim. The basis on
which Tadic was acquitted at first instance was tiha Trial Chamber considered that
it could not exclude the possibility that the killi might have been carried out by a
different group. The Appeals Chamber considerat pbssibility to be unrealistic on
the evidence. It identified the issues of law vahaczose as follows (para 185):

“The question therefore arises whether under iateynal

criminal law the Appellant can be held criminallgsponsible
for the killing of the 5 men from Jaskici even tgbuthere is no
evidence that he personally killed any of theme TWo central
issues are:

()  whether the acts of one person can give rigdéacriminal culpability
of another where both participate in the executddna common
criminal plan; and

(i) what degree of mens rea is required in suchse.”
35. It began by acknowledging and affirming the follagibasic assumption (para 196):

“The basic assumption must be that in Internatidaal as
much as in national systems, the foundation of ic@n
responsibility is the principle of personal culdapi nobody
may be held criminally responsible for acts or saations in
which he has not personally engaged or in somer otlagy
participated (nulla poena sine culpa).”

36. It also recognised that personal liability couldibeurred through participation in a
joint criminal enterprise. It said (para 190):

“It [the Statute] does not exclude those modesasti@pating
in the commission of crimes which occur where saiveersons
having a common purpose embark on criminal actithgt is
then carried out either jointly or by some membefsthis
plurality of persons. Whoever contributes to tbenmission of
crimes by the group of persons or some membetseofjitoup,
in the execution of a common criminal purpose, mayeld to
be criminally liable, subject to certain conditipnghich are
specified below.”
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37.

38.
39.

40.

41.

42.

The tribunal then proceeded to consider a numbentefnational criminal cases
dating back to the second world war before attemgpto analyse the ingredients and
limits of joint enterprise liability.

It classified the relevant precedents as fallingaliy into three categories.

The first category contained what might be regardedhe standard type of case,
where co-defendants play different roles in thecaken of a crime or in assisting or
encouraging its execution, but all have the sartemtrio commit it.

The second category was illustrated by concentratamp cases, where those
responsible for the running of a concentration cdrag been held guilty of crimes
committed against individual inmates. The tribuset (para 203):

“This category of cases...is really a variant of thest

category, considered above. The accused, when \leeg
found guilty, were regarded as co-perpetratorrefdrimes of
ill-treatment, because of their objective “positiohauthority”

within the concentration camp system and becausg fiad
“the power to look after the inmates and make tHee

satisfactory” but failed to do so. It would seemattin these
cases the required actus reus was the active ipattan in the
enforcement of a system of repression, as it cbeldnferred
from the position of authority and the specificdtions held by
each accused. The mens rea element compriséahojledge
of the nature of the system and (ii) the intentfudher the
common concerted design to ill-treat inmates.”

The third category comprised cases where in pucsuaha common criminal design
the principal offender committed a crime which was itself part of the design, but
which was a foreseeable way of effecting the comrdesign and the defendant
knowingly took the risk of it happening. The trital said (para 204):

“An example of this would be a common, shared itibenon

the part of a group to forcibly remove membersré ethnicity

from their town, village or region (to effect “etiercleansing”)

with the consequence that, in the course of domgose or

more of the victims is shot and killed. While merdnay not
have been explicitly acknowledged to be part of cbexmon

design, it was nevertheless foreseeable that ticébfe removal

of civilians at gunpoint might well result in theaths of one or
more of those civilians. Criminal responsibilityayn be

imputed to all participants within the common eptese where
the risk of death occurring was both a predictaiolesequence
of the execution of the common design and the actwgas

either reckless or indifferent to that risk.”

Drawing the threads together, the tribunal sumradrite core principles at para 227
of its judgment. For there to be joint enterprigbility, there had first to be a
common design which amounted or involved the corsimmsof a crime provided for
in the statute. The actus reus requirement watcipation by the accused in the
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44,

45,

46.

47.

48.

common design involving the perpetration of onehe&f crimes provided for in the
statute. The mens rea element would differ acogrdo the category of common
design under consideration. In the first categtrg,required mens rea was an intent
to perpetrate the crime. In the second categohycfwthe tribunal reiterated was a
variant of the first) the mens rea requirement wmaswledge of the system of ill-
treatment and intent to further that common coeckstystem of ill-treatment. In the
third category, there had to be an intention tdigaate in the criminal activity and to
further the criminal purpose of the group; and oesibility for a crime other than the
one agreed upon in the common plan would arise ibniy the circumstances of the
case, (i) it was foreseeable that such a crime inbghperpetrated by one or other
members of the group and (ii) the accused willirtglyk that risk.

On the facts of the case, the tribunal concludetl Tladic had taken part in an armed
attack on members of the non-Serb population wighdriminal purpose of driving
the non-Serb population from the region, that he waare that the actions of the
group of which he was a member were likely to leadillings, and that he willingly
took that risk. He was therefore judged to betgwf the murders.

The Appeals Chamber amplified the actus reus remént for guilt through
participation in a joint criminal enterprise in jtgdlgment inBrdjanin (3 April 2007),
paras 428-431. It emphasised that joint crimindkemgamise “is not an open-ended
concept that permits convictions based on guiltabgociation”, and held that the
accused’s contribution to the common criminal pggpmust “at least be a significant
contribution to the crimes for which the accusetbibe held responsible.”

It is not necessary for present purposes to exaallrtee cases in which the tribunal
has considered and applied the principles of caliability through a joint criminal
enterprise; but its decision in the cas&ddjisnik (17 March 2009) is noteworthy, not
only because it contains the most recent consideraff the subject by the tribunal
but also because in that case Professor Alan Deithpas counsel for the claimant,
mounted a root and branch attack on the principleish have been applied by the
tribunal.

Krajisnik was a founder member of the Serbian DemocraticyR&8DS”), which
was formed in July 1990. He became the presidethieoBosnia and Herzegovina
Assembly in December 1990. In July 1991 he wastedeto the SDS main board.
When the Bosnian-Serb Republic was created, hedesdral high-ranking positions
in its institutions. From October 1991 to Noveml®95 he was president of the
Bosnian-Serb Assembly. He was also a member diiftienal Security Council.

He was tried on an indictment charging him withrgnial responsibility for a large
number of crimes committed in 35 municipalities vieegn 1 July 1991 and 30
December 1992.

The Trial Chamber found that he participated iroitj criminal enterprise whose
objective was ethnically to recompose the ters®under the control of the Bosnian-
Serb Republic by drastically reducing the propartiof Bosnian Muslims and
Bosnian Croats through the commission of varioumes. It found that he not only
participated in the implementation of that objeethut was one of the driving forces
behind it. It stated that his overall contributias to “help establish and perpetuate
the SDS Party and state structures that were mstal to the commission of the
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49.

50.

51.

52.

crimes”. His particular participation which led tes conviction on a number of
counts in the indictment was his support and maariee of SDS and Bosnian-Serb
government bodies from the top down to local levelhe Trial Chamber made a
large number of detailed findings in support ofsh@verall conclusions.

The Trial Chamber was criticised for finding thdtetjoint criminal enterprise
included a “rank and file consist[ing] of local pmians, military and police
commanders, paramilitary leaders, and others”. Appeals Chamber upheld this
criticism. It ruled that a Trial Chamber must itl§nthe parties belonging to the joint
criminal enterprise, and that while that does remtassarily require it to identify every
person by name (and, depending on the circumstaiceay be sufficient to refer to
categories or groups of persons), the group ddgariph question was impermissibly
vague.

However, the attack on the principles applied by Tmial Chamber was put much
more broadly. Professor Dershowitz argued that dbecept of joint criminal
enterprise had no textual basis in the statute;tthad been created and developed by
the Tribunal’'s judges as an improper expansion rofiinal liability beyond that
contemplated by the statute’s drafters and in ameention of article 7(3); that it
expanded domestic doctrines of vicarious liabilignd that it indiscriminately
combined civil and common law concepts (paras 652, 660 and 667).

The Tribunal rejected those submissions. In thasm of its judgment it reiterated
that participation in a joint criminal enterprisasva form of commission under article
7(1) of the statute, and that to have committedimec by participation in a joint
criminal enterprise the accused must have con&thtd the common purpose in a
way that contributed significantly to the commissaf the crime (paras 662 and 695).
It also reiterated that there had to be proof thatparticipants, including the accused,
had a common state of mind, namely the state ofinthiat the statutory crime(s)
forming part of the objective should be carried (maras 704 and 707). It said (para
707):

“The “bridge”, to use JCE’s counsel’s term, betwées JCE's
objective andKrajisnik’s criminal liability, as far as his mens
rea is concerned, consisted of the shared intexttiie crimes
involved in the common objective be carried out.”

The ICC Statute, which was drafted after a lengfgriod of international
consultation and has been ratified by more than %tfies, contains much more
detailed definitions of crimes against humanityti¢e 7) and war crimes (article 8).
Crimes against humanity comprise a list of crimedén committed as part of a
widespread or systematic attack directed againgt @wilian population, with
knowledge of the attack”. War crimes similarly qmmse a list of crimes “when
committed as part of a plan or policy or as paradérge-scale commission of such
crimes”. The ICC Statute also contains much metaitkd provisions than the ICTY
Statute governing principles of liability. Theylnde:

“Article 25

Individual criminal responsibility
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1. The court shall have jurisdiction over natural pess
pursuant to this Statute.

2. A person who commits a crime within the jurisdictiof
the Court shall be individually responsible andliafor
punishment in accordance with this Statute.

3. In accordance with this Statute, a person shadrimeinally
responsible and liable for punishment for a crinigaw the
jurisdiction of the Court if that person:

Article 28

(@)

(b)

©)

(d)

(€)

(f)

commits such a crime, whether as an individuahtjgi
with another or through another person, regardigss
whether that other person is criminally responsible

orders, solicits or induces the commission of sach
crime which in fact occurs or is attempted;

for the purpose of facilitating the commission atls a
crime, aids, abets or otherwise assists in its cission
or its attempted commission, including providinge th
means for its commission;

in any other way contributes to the commission or
attempted commission of such a crime by a group of
persons acting with a common purpose. Such
contribution shall be intentional and shall either:

(1) be made with the aim of furthering the criminal
activity or criminal purpose of the group, where
such activity or purpose involves the commission
of a crime within the jurisdiction of the Court; or

(i) be made in the knowledge of the intention of the
group to commit the crime;

in respect of the crime of genocide, directly andlly
incites others to commit genocide;

attempts to commit such crime by taking action that
commences its execution by means of a substatejal s
but the crime does not occur because of circumstanc
independent of the person’s intentions. However, a
person who abandons the effort to commit the crome
otherwise prevents the completion of the crimdl stod

be liable for punishment under this Statute for the
attempt to commit that crime if that person conmgliet
and voluntarily gave up the criminal purpose”

Responsibility of commanders or other superiors
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In addition to other grounds of criminal respond{iunder
this Statute for crimes committed within the jurgstn of the
Court;

(@ a military commander or person effectively agtas a military
commander shall be criminally responsible for csnvethin
the jurisdiction of the Court committed by forcesder his or
her effective command and control, or effectivehauty and
control as the case may be, as a result of hissprfdilure to
exercise control properly over such forces, where:

(i) that military commander or person either knewy o
owing to the circumstances at the time, should have
known that the forces were committing or about to
commit such crimes; and

(i)  that military commander or person failed tdeaall
necessary and reasonable measures within his or her
reasonable power to prevent or repress their
commission or to submit the matter to the
competent authorities for investigation and
prosecution.

(b)  With respect to superior and subordinate retetips not
described in paragraph (a) a superior shall be icaihy
responsible for crimes within the jurisdiction dfet court
committed by subordinates under his or her effectiuthority
and control, as a result of his or her failure xereise control
properly over such subordinates, where:

(1) the superior either knew, or consciously
disregarded information which clearly indicated,
that the subordinates were committing or about
to commit such crimes;

(i) the crimes concerned activities that were within
the effective responsibility and control of the
superior; and

(i)  the superior failed to take all necessary and
reasonable measures within his or her power to
prevent or repress their commission or to submit
the matter to the competent authorities for
investigation and prosecution.

Avrticle 30

Mental element

1. Unless otherwise provided, a person shall benically
responsible and liable for punishment for a criméniw the
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jurisdiction of the Court only if the material elents are
committed with intent and knowledge.

2. For the purposes of this article, a person higni where:

@) in relation to conduct, that person means to
engage in the conduct;

(b) in relation to a consequence, that person means
to cause that consequence or is aware that it will
occur in the ordinary course of events.

3. For the purposes of this article, “knowledge” ame
awareness that a circumstance exists or a consegjwah
occur in the ordinary course of events. “Know” and
“knowingly” shall be construed accordingly.”

Canadian cases

53. | refer to some Canadian cases principally becguséAT drew support from them
for its approach iiGurung.

54. In Ramirez v Canada (Minister of Employment and Imatign) (1992) 89 DLR (¥)
173, the Federal Court of Appeal heard an appeah fa decision of the Refugee
Division, which had found that the claimant wasladed from protection under the
Refugee Convention by article 1F(a). The Refugeasin had found that there
were serious reasons for considering that he waty gdi international crimes as an
aider and abettor. MacGuigan JA, who gave themelyg of the court, noted that it
was on this finding that the defendant’s case mestt He identified the legal issue
as follows:

“The Convention provision refers to “the Internatd
Instruments drawn up to make provisions in respécsuch
crimes”. One of these instruments is the Londoar@h of the
International Military Tribunal article 6 of whicprovides in
part (reproduced by Grahl-Madsen, at page 274):

“Leaders, organisers, instigators and accomplices
participating in the formulation or execution oftammon
plan or conspiracy to commit any of the foregoinignes are
responsible for all acts performed by any persons i
execution of such plan”.

| believe this evidence is decisive of the inclasiof
accomplices as well as principal actors, but leawede
answered the very large question as to the extént o
participation required for inclusion as an “accorcgl .”

55.  Asto that question, he said as follows:

“What degree of complicity, then, is required to ba
accomplice or abettor? A first conclusion | comoeid that
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mere membership in an organisation which from ttméime
commits international offences is not normally siént for
exclusion from Refugee status. Indeed, this iadoord with
the intention of the signatory states, as is appai®m the
post-war International Military Tribunal alreadyfeeed to.
Grahl-Madsen, supra at page 277, states:

“It is important to note that the International Naky
Tribunal excluded from collective responsibility €fgons
who had no knowledge of the criminal purposes @s at
the organisation and those who were drafted bysthée for
membership, unless they were personally implicatethe
commission of acts declared criminal via articleof6the
Charter as members of the organisation. Membeiabipe

is not enough to come within the scope of these
declarations”.

It seems apparent, however, that where an orgamsas
principally directed to a limited, brutal purposeich as secret
police activity, mere membership may by necessityolve
personal and knowing participation in persecutads.

At bottom, complicity rests in such cases, | badiewn the
existence of a shared common purpose and the kdge/lthat
all of the parties in question may have of it. ISacprinciple
reflects domestic law...and | believe is the besrpretation of
international law.”

56. In that passage MacGuigan JA did not state in teamshe ICTY Appeals Chamber
was later to state ifadic, Krajisnikand other cases, that to have committed a crime
by participation in a joint criminal enterprise tlaecused’s contribution to the
common criminal purpose must have been at leagjrafisant contribution to the
commission of the crime. However, MacGuigan JA dahclude the part of the
judgment dealing with general principles by saying:

“In my view, it is undesirable to go beyond thetarion of
personal and knowing participation in persecutoaats in
establishing a general principle. The rest shdadlecided in
relation to the particular facts.”

57. In Moreno v Canada (Minister of Employment and Imntigrg the Federal Court of
Appeal cited and commented on certain passagBamirez. Robertson JA, giving
the judgment of the court, said:

“Guilt By Association

It is well settled that mere membership in an oigmion
involved in international offences is not suffidiebasis on
which to invoke the exclusion clause...An exceptionthis
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58.

general rule arises where the organisation is oheses very
existence is premised on achieving political ori@oends by
any means deemed necessary. Membership in a petict
force may be deemed sufficient grounds for invokiihg
exclusion clause; sedlaredo and Arduengo v Minister of
Employment and Immigratio1990) 37 FTR 161 (FCTD), but
seeRamirez...

It is settled law that acts or omissions amountimgpassive
acquiescence are not a sufficient basis for inwgpkihe
exclusion clause. Personal involvement in peree@itacts
must be established. In this regard the reasaniamirezis
both binding and compelling: at bottom, complicigsts in
such cases, | believe, on the existence of a shpuedose and
the knowledge that all of the parties in questiayrhave of it.

At page 320, MacGuigan JA concluded: In my view,sit
undesirable to go beyond the criterion of persamal knowing
participation in prosecutorial acts in establishiaggeneral
principle. The rest should be decided in relation the
particular facts.”

Applying the above reasoning, we must determinetdrethe
appellant's conduct satisfies the criterion of ‘qmral and
knowing participation in persecutorial acts”.

Sivakumar v Canada (Minister of Employment and Ignation) (1993) Can LIl 3012
(FCA), [1994] | FC 433 concerned a Tamil who hadcerbédiead of the LTTE’s
Intelligence Service. The court observed thatdloser a person is to a position of
leadership or command within an organisation, thsiex it will be to draw an
inference of awareness of its crimes and partimpan the plan to commit them. It
allowed the appeal because the Refugee Divisionfditetl to document adequately
the LTTE’s actions or the claimant’s knowledgeanid intent to share in, the purpose
of those acts, but had expressed its findingsaadbgeneralisations.

Domestic cases

59.

60.

The leading domestic authority is the decision lid tAT in Gurung, which was
recently approved, obiter, by the Court of AppeaMiH (Syria) v Secretary of State
for the Home Departmeffi2009] EWCA Civ 226.

The tribunal noted (para 36) that since the promsiof article 1F are exclusionary, it
will almost always be appropriate to apply thentriesvely. (In the later case &K

v SSHD[2004] UKAIT, paras 64-65, the IAT said that thecksion clause should be
interpretedrestrictively, rather thaapplied restrictively.) The IAT inGurungalso
noted (para 61) that even if a person is found doekcluded from the Refugee
Convention for article 1F reasons, a decision fwodehim may still be unlawful if it
exposes the claimant to a real risk of treatmeaohipited by article 3 of the ECHR,
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61.

62.

63.

which prohibits in absolute terms torture or inhumaor degrading treatment and
punishment.

At paras 92-114, the tribunal set out general dunds as to the proper approach to
the exclusion clauses. The first step was to ifletite precise basis on which the
claimant had been excluded, be it 1F(a), (b) onjgeya 92). In the present case we
are concerned with article 1F(a). The tribunal evtpsd that “One of the most

difficult issues arising under the Exclusion Claugethat of terrorism” (para 98). It

said (para 102):

“In certain cases raising article 1F issues, andidator will be
confronted with someone who has acted on his owminlg

committed, for example, an ordinary serious crinnehsas
murder. However, in many cases involving exclusgsues an
adjudicator will be faced with evidence that aniwidlual is a
member of an organisation committed to armed steuggthe
use of violence as a means to achieve its poligcals. To
take typical examples, the appellant may have laeerember
of the PKK in Turkey, the LTTE in Sri Lanka, the Rlor GIA

in Algeria, or, as in the instant case, the CPNdigid in Nepal.
Or he may be linked to a multi-national organisati@wing

armed struggle such as Al-Qaeda.”

The tribunal stated (para 104) that “mere membprsiiisuch organisations is not
enough to bring an claimant within the Exclusiom@@es...” but it continued (para
105):

“...it would be wrong to say that an appellant ordyne within
the Exclusion Clauses if the evidence establishetl he has
personally participated in acts contrary to thevgions of art
1F. If the organisation is one or has become ohese aims,
methods and activities are predominately terronistharacter,
very little more will be necessary. We agree is tegard with
the formulation given to this issue by the UNHCRheir post
September 11, 2001 document, Addressing Securitc€as
without Undermining Refugee Protection: UNHCR’s
Perspective, at para 18:

“Where, however, there is sufficient proof that asylum-
seeker belongs to an extremist international testrgroup,
such as those involved in the 11 September attacks,
voluntary membership could be presumed to amount to
personal and knowing participation, or at leastuéesgence
amounting to complicity in the crimes in question’..”

The tribunal observed (para 109) that internatiaccrahinal law and international
humanitarian law should be the principal sourcesetédrence in dealing with issues
such as complicity. It referred in the same paplgrto article 25 of the ICC Statute
and article 7(1) of the ICTY Statute and to theeca$ Tadic but without further
analysis of them.
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64. The tribunal suggested that it was useful to carstdses along a “continuum” which
it explained as follows:

“112. On one end of the continuum, let us postulate
organisation that has very significant support agson
the population and has developed political aims and
objectives covering political, social, economic and
cultural issues. Its long-term aims embrace a
parliamentary, democratic mode of government and
safeguarding of basic human rights. But it hasin
limited way or for a limited period created an adne
struggle wing in response to atrocities committgdab
dictatorial government. In such a case an adjtalica
should be extremely slow to conclude that an
appellant's mere membership of such an organisation
raises any real issue under art 1F, unless there is
evidence that the armed actions of this organisatie
not in fact proportionate acts which qualify as fino
political crimes” within art 1F(b) and, if they armt,
that he has played a leading or actively facil&tiole
in the commission of acts or crimes undertakenhiey t
armed struggle wing.

113. At the other end of this continuum, let us postilan
organisation which has little or no political aganar
which, if it did originally have genuine politicalims
and objectives, has increasingly come to focus on
terrorism as a modus operandi. Its recruitmenicpol
its structure and strategy has become almost Bntire
devoted to the execution of terrorist acts which ar
seen as a way of winning in the war against thengne
even if the chosen targets are primarily civilianset
us further suppose that the type of government anch
organisation promotes is authoritarian in charaatet
abhors the identification by international humaghts
law of certain fundamental human rights. In theeca
of such an organisation, any individual who has
knowingly joined such an organisation will have
difficulty in establishing he or she is not comlim
the acts of such an organisation.

114. In operating this continuum...useful guidance hasibee
furnished by several Canadian cas&samirez in
particular, where the test is formulated as a tald-f
one of assessing firstly, whether an individualupies
a leadership role or other position of authoritytle
organisation; and secondly, whether the organisatio
principal or dominant purpose has come to be one of
the commission of acts contrary to art 1F.”



Judgment Approved by the court for handing down. Q on app of JS (Sri Lanka) v SSHD

65.

66.

67.

68.

In PK v Secretary for State for the Home Departm@®04] UKIAT 00089 the
Secretary of State appealed to the IAT againstdgundacator’s decision to allow the
applicant’s appeal, on human rights grounds, froenSecretary of State’s rejection of
his application for leave to enter the UK. The @it cross-appealed against the
adjudicator’s dismissal of his appeal on asylunugds.

The applicant was a Tamil who had joined the LTHd become a full time member
of its military wing. The adjudicator found thatwas reasonably likely that he had
committed a crime against peace, a war crime atmecagainst humanity, on the
basis that he had been a willing member of a tistrgroup in Sri Lanka and had been
responsible for the deaths of a number of woundétiess.

The IAT allowed the applicant’'s cross-appeal. laswnot satisfied that his
participation in fighting for the LTTE brought himithin the exclusion clause nor
that his participation in the conflict amountedatarime against peace, a war crime or
a crime against humanity. It said (para 11):

“It was the applicant’s admission that he had Hilédout eight
Sri Lankan army soldiers in battle not that he hathwfully
killed wounded soldiers. The Tribunal is not dat on this
basis that he is disqualified from the protectioh the
Convention under article 1F(a). His participationthe war
does not give rise to serious reasons for consigehat he has
committed either a crime against peace, a war cangecrime
against humanity...The applicant’s activities wereried out
in the course of combat and cannot be characteasestrious
non-political crimes.”

In Pushparajah v Secretary of State for the Home Depamt [UKAIT]
AA/000124/2007, 18 January 2008, the claimant loatefd the LTTE and become a
full time soldier fighting in various engagementgmst the Sri Lankan army. He
rose to the rank of major. In addition to hisdieommand he did some intelligence
work. The tribunal said that there was “no evidehigking him in terms of personal
activity, command responsibility, organisationaspensibility or complicity to any
acts” falling within article 1F of the Refugee Cemiion. It allowed his appeal
against the Secretary of State’s decision to refise asylum. After referring to
GurungandPK the tribunal said:

“21. There is much background from a wide spectafm
sources on the activities of the LTTE. Its poétic
objective is Tamil self-determination and self-
government in the northern areas of Sri Lanka. In
some of those areas it has a functioning altereativ
government with a police force and social servicks.
has a regular, structured and uniformed militamgdo
which engages in armed conflict with the Sri Lankan
army. It is ruthlessly controlled and disciplinedt
commits as a matter of policy and not of lack of
control or individual zeal widespread acts of
criminality and terror against soldiers and cinka
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including ethnic cleansing, intimidation, massagcres
murder, torture and suicide bombing.

22. The LTTE plainly falls somewhere within the
spectrum described in paragraphs 112/3Geirung.
Exactly where is a matter of individual judgment.
Although in our view not falling too far short, vikad
that the principal or dominant purpose of the LTHdS
not come to be one of the commission of acts contra
to article 1F. On the basis of our findings, the
appellant occupied within the LTTE an intermediate
position of leadership and authority, with
responsibility for battlefield command and sunaailte
but not for atrocities and human rights abusesthén
light of these conclusions, and mindful of the non-
binding decision inPK, we conclude that article 1F
and Immigration Rule 339D do not serve to exclude
him from refugee and humanitarian protection.”

69. In Arokiyanathan v Secretary of State for the Home dbtepent UKAIT
AA/09777/2006, 24 June 2008 an immigration juddeved the claimant’s asylum
and human rights appeal, but reconsideration wadsred. The claimant was a Tamil
who joined the LTTE and remained with it for abduit years. He took part in a
number of military campaigns and sustained a sewerend in action. He reached
the rank of major and was in charge of 40 soldidi#® was of interest to the army
because he was one of the senior members of th& Infilitants and he knew most of
its senior members and supporters.

70.  The AIT upheld the original determination. Ind@nclusion it said:
“21. Conclusions

Returning to the facts of the case, the importargsdall
into two categories:

(a) The appellant’'s admitted participation in naitif field action and
administration

This no doubt involved treason or other serioumes, contrary to the
law of Sri Lanka; but equally clearly it formed paf an attempt by the
Tamil Tigers to change the government of that pa8ri Lanka to which
they refer as Tamil Eelam, and they cannot be destias non-political
or come within article 1F(b). It was not suggedbedore us that article
1F(c), or the limb of (a) involving crimes agaipstace, were involved in
this case. It follows that, unless there was nmdtér the facts as found
at least to suggest that the appellant had hinfsedh involved in war
crimes, or crimes against humanity, which therenas, then his own
actions could not form the basis for any obviousedar exclusion.

(b) The involvement of the Tamil Tigers as a movetie attacks on the
civil population
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71.

72.

73.

74.

It will already be quite plain from the brief hisyoset out...that these raised
about as obvious a case as there could be of waegror crimes against
humanity...This was just as savage a campaign obriem (to avoid
argument on our use of that word, we mean in thistext war crimes,
crimes against humanity, or “serious non-politicaimes”) as those
directed in recent years against the civil popatatof New York or
London.

22. That campaign of terrorism was well known tgare who took any interest in
the recent history of Sri Lanka...If the facts beffitee immigration judge]
showed any obvious case for the appellant himsaifgoheld responsible for it,
then that raised a case under article 1F whicmsleded to consider. Whether
they did or not was what we see as the real quebtéore us.”

The tribunal noted that the furthest that the chaitis admitted responsibilities went
was to the command of 40 men. It considered whetieel TTE should be seen as on
a par with Al-Qaeda but rejected the comparisarsaid (para 26):

“As well as the savage campaign of terrorism ind@ddo and
elsewhere to which we have referred, they also wcndn

ordinary shooting war in the north, and it was otthat in

which this appellant admitted to being involved: eanot see
how someone in command of no more than 40 troopkl due

held obviously responsible for anything done im@itthe east,
Colombo, or the particularly repugnant outrage e holy

shrine in Kandy. While it is possible that furthevidence
about the Tamil Tigers’ structure or chain of cormhaif

available at all, might shed further light on hasiion, no such
evidence was before the judge...”

MR v Secretary of State for the Home DepartmiQAIT AS/00192/2007, 21 July
2008, was not a case involving Tamils, but | rédeit because it was a decision of the
AIT, presided over by Hodge J, which consideredjtldgment of the IAT irGurung.

It noted (correctly) thaRamirezdid not in fact propound the two-fold test stabted
Gurungin para 114 (see para 64 above). It went on td ti@t the leadership role of
the claimant and the dominant or principal purpo$ethe organisation afforded
separate and independent grounds on which a perigtn be subject to the exclusion
clauses. As to the latter, the tribunal said tlidhe dominant or principal purpose of
an organisation is to commit acts falling withire texclusion clauses, as, for instance,
with terrorist groups, then membership of such agawisation might of itself be
enough for the exclusion clauses to apply” (pana 31

It is to be noted that this goes further tHaorung, where the AIT said explicitly
(paras 102-105) that mere membership of a terrorganisation was not sufficient to
bring an claimant within the exclusion clauseshaligh it added that if an
organisation had become predominantly terroristharacter “very little more will be
necessary”.

In Sivanantharajan v SSHIVKAIT AA/01049/2008, 4 December 2008, the AIT
dismissed an appeal on asylum grounds on the tiestishe claimant was excluded
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75.

76.

7.

78.

from the Refugee Convention, but allowed his appeahuman rights grounds. Both
parties challenged the decision and reconsideratamordered.

There was no challenge to the claimant’s credjbilile joined the LTTE in 1992 at

the age of 16. He was deployed to the intelligemicg and from 1993-1998 acted as
bodyguard to the second in command of the wingterAt998 he continued to work

for the intelligence wing. His job was to detewtilans suspected of spying for the
Sri Lankan government in Tamil controlled areas this role he arrested about
twenty people under orders approved by the heauafigence. He would then hand

over the suspects for questioning. Of the twenhonv he arrested, some were
exonerated and freed but he was aware that twioeoh tvere executed. In interview
he said that “if they are innocent they are freetife also took part in two raids on
army camps. He held the rank of major.

Senior Immigration Judge Southern held (for reasehgh it is unnecessary to

repeat) that the claimant’s conduct in the arrésuspected spies was not itself a war
crime or crime against humanity. Nor was it sug¢ggdhat the attacks on army
camps in which he participated involved war crinmgscrimes against humanity.

Having disposed of those points, the senior imntigmgudge continued (para 32):

“Thus, as the appellant has not himself engagextis such as
to be correctly categorised as war crimes or criagsainst

humanity the only remaining possible route to esidn is on

the basis of complicity with the wider acts of {iETE beyond

those with which the appellant was personally iaedl”

After considering Gurung and other authorities, the senior immigration pidg
observed (para 36):

“Although it is clear from all that is said abovdat
membership of an organisation will not be enougheftclude
an appellant from the Refugee Convention], the neatd the
organisation may be that not very much more that th
required. But something more is required...”

He went on to consider whether there was “sometimmge” on the claimant’s
evidence to exclude him from the protection of Refugee Convention. As to that,
he said (para 38):

“Exclusion is not established by a label or ranktement. It
is necessary to look at what the appellant actuhdlyand what
his involvement with the LTTE was. The evidencdhat he
was involved only in two attacks on army camps somea&'s
ago, which the respondent accepts should not eaddusion,
and in the identification and arrest of those ispert of whom
there was reason to suspect as spies. The LThdgaded by
the United Kingdom as a terrorist organisation.t Buwacts in
the areas were it holds control as a de facto stath
responsibilities for security. As such it is todected that it
should take steps to identify and remove spies roferoto
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79.

80.

81.

82.

83.

84.

85.

promote the safety of the civilian population itshaccepted
responsibility for.”

The senior immigration judge concluded that theeddant had not established any
activity which would *"visit the appellant with a der responsibility for any abuses
committed elsewhere that the LTTE are to be hedgomsible for”. Accordingly, the
appeal on asylum grounds was allowed.

In MH (Syria) v Secretary of State for the Home Daparit[2009] EWCA Civ 226
the Court of Appeal heard two appeals which gase o issues under article 1F.

MH was a Syrian Kurd. Her claim for asylum was retuby the Secretary of State
and her appeal to the AIT was rejected on the gfdbat she was excluded from the
Refugee Convention by article 1F(c). However, sheceeded in her human rights
appeal under article 3 of the ECHRIH appealed against the dismissal of her asylum
appeal and the Secretary of State cross-appeakadséghe decision to allow her
human rights appeal.

MH had been a member of the PKK. She had not takgnrmpmilitary operations but
she had supported the infrastructure of the org#ois by nursing the wounded and
other duties. ApplyingGurung the tribunal found that there were serious resison
considering that she had been guilty of acts contathe purposes and principles of
the United Nations because, although she did ne¢ lhahigh level role in the PKK,
she was fully aware of its activities and suppoitednfrastructure by her conduct.

On the hearing of the appeal neither party direckigllenged the guidance given in
Gurung. The court was not referred to any decisions éérimational tribunals.
Allowing MH’s appeal, the court held that the ewnde could not reasonably be said
to disclose serious reasons for considering thathstal been guilty of acts contrary to
the purposes and principles of the United Natioffhe court also dismissed the
Secretary of State’s cross-appeal.

Richards LJ drew attention to the fact that s54thaf Immigration, Asylum and

Nationality Act 2006 stipulates that in the constron and application of article 1F(c)
acts contrary to the purposes and principles ofihged Nations shall be taken as
including:

“(a) acts of committing, preparing or instigatingrrorism
(whether or not the acts amount to an actual or
inchoate offence), and

(b) acts of encouraging or inducing others to cotnmi
prepare or instigate terrorism (whether or not dbts
amount to an actual or inchoate offence).”

For this purpose terrorism has the meaning giwesilbof the Terrorism Act  2000.

No reference was made to those provisions in teegmt case, no doubt because in
this case the ground of exclusion relied upon by Secretary of State was under
article 1F(a).
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86.

87.

88.

89.

90.

The other case considered by the Court of Appedéh WH (Syria) involved
essentially a perversity challenge and turned erptrticular facts of the case.

In KJ (Sri Lanka) v Secretary State for the Home Dapant[2009] EWCA Civ 292
the appellant claimed asylum and humanitarian ptiate on the grounds that he
feared persecution by government forces and aidletreatment at the hands of the
LTTE if he were returned to Sri Lanka. He was anifavho had joined the LTTE at
a young age and had fought in various battles.whle not a leader, but he had been
involved in surveying and reconnaissance operationsupport of LTTE military
operations. It was his case that he came undercsms by the LTTE of assisting the
Sri Lankan army and was taken for questioning toamp in dense jungle. He
escaped but was caught in a roundup by the Sridrakmy. He initially denied
membership of the LTTE, but after being badly bedie admitted his involvement as
a member of the LTTE planning unit. Eventually brébed his way out of army
custody and fled the country.

The AIT did not believe his account of being detairby the LTTE, and then by the
Sri Lankan army, and escaping from both. It rgjédtis claim that he would be at
risk from government forces on his return to Colombt accepted that there was a
real possibility that he would be at risk from th&€TE, because there was a real
possibility that he was a deserter, but it held the was not entitled to protection
under the Refugee Convention because there waoeiseeasons for considering that
as a member of the LTTE he had been guilty of aotgrary to the purposes and
principles of the United Nations within the meanioigarticle 1F(c). It said in its
determination:

“It is clear on the evidence before us that theeppt was no
mere member of the organisation as on his own agglde
had an active role to play. That role was one tead valued
by the LTTE because the appellant had particuldtssthat
enabled them to be more accurate in their targethdsri
Lankan forces.We have no hesitation in finding the appellant
played a crucial role for the LTTE in its armed gqeaign
against the government. Whilst we have noted tideace
that he was never involved in any conflict thatseliinjury or
death to civilians, nevertheless we are of the \ieat, in the
light of his role, the appellant must have knowe tgpe of
organisation he was joining; its purpose and thiergxo which
the organisation was prepared to go to meet its.aim

The Court of Appeal overruled the decision of thE An the issue whether the
appellant was excluded from refugee protection.

Stanley Burnton LJ, giving the leading judgment, @& the terms of article 1F and
observed that each paragraph required the pergaiiabf the individual concerned.
He observed (para 35):

“It follows that mere membership of an organisatitirat,
among other activitiescommits such acts does not suffice to
bring the exclusion into play. On the other hamd,my
judgment a person who knowingly participates in plenning
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or financing of a specified crime or act or is othise a party
to it, as a conspirator or an aider or abettoasisnuch guilty of
that crime or act as the person who carries oufitia¢ deed.”
(Original emphasis)

He said that the application of article 1F(c) wohtdstraightforward in the case of an
active member of an organisation that promotesbjectsonly by acts of terrorism,
and that there will almost certainly be seriousoss for considering that he has been
guilty of acts contrary to the purposes and prilespof the United Nations. He
continued (para 38):

“However, the LTTE, during the period whelkJ was a
member, was not such an organisation. It purstsedalitical
ends in part by acts of terrorism and in part biitany action
directed against the armed forces of the governnoén®ri
Lanka. The application of article 1F(c) is lessigttforward
in such a case. A person may join such an orgaoisbecause
he agrees with its political objectives, and belimgl to
participate in its military actions, but may notreg with and
may not be willing to participate in its terrorattivities. Of
course, the higher up in the organisation a peisdhe more
likely will be the inference that he agrees witld gamomotes all
of its activities, including its terrorism. Butseems to me that
a foot soldier in such an organisation, who haspaoticipated
in acts of terrorism, and in particular has notipgrated in the
murder or attempted murder of civilians, has narbguilty of
acts contrary to the purposes and principles of Wmited
Nations.

Applying those principles to the caseki, he concluded that the facts found by the
tribunal showed no more than that the claimant padicipated in military actions
against the government, and did not constitute rdgpiisite serious reasons for
considering that he had been guilty of acts copttarthe purposes and principles of
the United Nations.

General principles

93.

94.

Ms Jegarajah did not on the surface challenge thdagce given by the IAT in
Gurung,but she relied on subsequent decisions of theidBases of members of the
LTTE (Arokiyanathan, Pushparajahand Sivanantharajah in support of her
arguments summarised in para 24 above, particudarty the nature of the LTTE and
what inferences might properly be drawn from thenohnt’s involvement in it. To
those authorities may be added the observatio®asfiey Burnton LJ ifKJ para 38
(set out at para 91 above).

However, in order to deal satisfactorily with thrg@ments as they were developed, it
IS necessary to re-examine the underlying prinsigl@verning liability for war crimes
and crimes against humanity within the meaningrttla 1F(a) (which for present
purposes | will refer to as international crimes).
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Since article 1F(a) refers specifically to the dgion of such crimes in the
international instruments drawn up to make provisiorespect of them, | agree with
the IAT in Gurung that those instruments, and the jurisprudencentdrmational
criminal tribunals which have had to interpret apply them, must be the principal
sources of reference for domestic courts.

However, | would not approve the further guidanoeeg by the IAT inGurung for
determining whether there are serious reasonsdiesidering that a person is guilty
of such a crime, in a number of respects and farmaber of reasons.

As | have previously said, although the IATGurungmade a reference in para 109
to article 25 of the ICC Statute, article 7(1) &TIY Statute andradic, it did not
examine or explore the principles of liability seit in those statutes or in the ICTY
case law. Moreover, with all respect to the triunts approach to liability for
international crimes, in the context of an orgatmisawhich uses criminal methods on
a regular but not exclusive basis, is to my mirgkIstructured, less clear and (as a
result) potentially wider than is to be found i tlCC Statute (or other international
instruments to which we have been referred) onéenlCTY case law.

Everyone agrees that mere membership of an orgemszommitted to the use of
violence as a means to achieve its political gigleot enough to make a person
guilty of an international crime. That was corhgceiterated by the IAT irGurung

at para 104.

The tribunal went on to say, at para 105, thahé brganisation has become one
whose aims, methods and activities are predomyéenttorist in character, very little
more will be necessary. But it did not identifyatimore is necessary.

Senior Immigration Judge Southern put his finger mnecisely this point in
Sivanantharajan.He concluded that it could not be participatiorastivities which
did not involve or promote the commission of inaranal crimes. Thus he excluded
the fact that the claimant had taken part in atawok Sri Lankan army camps, or had
been involved in the identification and arrestlufde suspected of spying for the Sri
Lankan government in Tamil controlled areas, astermtgiving rise to criminal
responsibility for abuses committed elsewhere lgyURTE. The evidence showed
no other activity by the claimant which could bgarsled as promoting the criminal
activities of the organisation.

The AIT took in effect a similar approach Hushparajah(where the claimant had
been a field commander and done some intelligenaek)wand in Arokiyanathan
(where the claimant was one of the senior membeteeoLTTE militants and had
commanded 40 soldiers). The Court of Appeal alsok teffectively a similar
approach in the cases bfH andKJ. In those cases too there was no evidence to
show that the applicants had taken part in actiwithtended to promote the criminal
acts of the organisations to which they belonged.

In the present case Blair J took a different apgimoaHe held that the claimant had
been “a significant member of the LTTE, involvedsiome significant operations by
that organisation”, culminating in his positiontime combat unit of the intelligence
division.
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However, the same was true, for example, in the oéarokiyanatharwho had been
in charge of 40 soldiers. Both approaches caneoight.

The principles of joint criminal enterprise liabylidentified by the ICTY support the

former approach. According to that jurisprudeniceorder for there to be joint

enterprise liability, there first has to be a conmmmdesign which amounts to or
involves the commission of a crime provided fortire statute. The actus reus
requirement for criminal liability is that the deftant must have participated in the
furtherance of the joint criminal purpose in a whgt made a significant contribution
to the crime’s commission. And that participationst have been with the intention
of furthering the perpetration of one of the crinpgevided for in the statute. (See
paras 34-51 above).

The IAT in Gurung also adopted, at para 105, a formulation suggebtedhe
UNHCR that where there is sufficient proof that asylum seeker belongs to an
extremist international terrorist group, such asséhinvolved in the 11 September
[2001] attacks, voluntary membership “could be pmesd to amount to personal and
knowing participation, or at least acquiescencelarting to complicity in the crimes
in question”.

It is not clear whether in adopting that formulatithe IAT intended to confine it to
organisations devoted exclusively to the perpematif terrorist acts or whether it was
intended to apply to any member of an organisatibith used terrorist methods as a,
or the, main way of advancing its aims. The deaidetter of the defendant in the
present case shows that she did not interpret ¢oained to organisations devoted
exclusively to terrorist activities. She toGurungto be authority for the proposition
that “voluntary membership of an extremist grouplldobe presumed to amount to
personal and knowing participation, or at leastuggspence, amounting to complicity
in the crimes in question” (see para 34 of thesleniletter set out at para 18 above).
The omission in the decision letter of the quatifywords “such as those involved in
the 11 September attacks” is significant for thesams given by Stanley Burnton LJ
in KJ (see paras 90-91 above).

A person who becomes an active member of an org@omsdevoted exclusively to
the perpetration of criminal acts may be regarded person who has conspired with
others to commit such acts and will be criminaégponsible for any acts performed
in pursuance of the conspiracy. | use the wordas$iva member” deliberately. As
with any other conspiracy case, there may be duestabout the scope of the
conspiracy entered into by the person concernedndnather there was the requisite
proximity between what he agreed and the crimeronas in question. But the
Secretary of State in considering an applicatioraBylum and the effect of article 1F
is concerned only with whether there are serioasars for considering that the
applicant has committed an international crime, i@nthe case of an active member
of an organisation dedicated entirely to terroastivities that is unlikely to present
any problem. However, as Stanley Burnton LJ sdids another matter if an
organisation pursues its political ends in parabis of terrorism and in part by other
means. Joining such an organisation may not irvobnspiring to commit criminal
acts or in practice doing anything that contribugegmificantly to the commission of
criminal acts.
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| am troubled too by the phrase “or at least agpgace amounting to complicity in
the crimes in question” in the UNHCR formulatiorpapved by the IAT irGurung

Acquiescence is a slippery word. It can amourd toere omission and may provide
a gateway to guilt by association rather than byttang done by the defendant.
There is a qualitative difference between assistorg encouraging and mere
acquiescence. If an international instrument dedinnternational crimes is intended
to create a form of criminal liability by omissioone would expect the circumstances
to be defined. Article 28 of the ICC Statute pd®s an example. Under that article a
commander may be criminally responsible for crimmesimitted by forces under his
effective command as a result of his failure toreise proper control over such forces
in the circumstances specified in the article.

That is quite different from introducing some getefiorm of individual liability
through acquiescence. | can see no basis forrtltae ICC Statute and | am unaware
of any support for it in the case law of internatib criminal tribunals. In my
judgment it would be objectionable as a matter exiegal principle. There may, of
course, be cases in which non-accidental presentte acene of a crime and non-
intervention may provide evidence of encouragemestupport, but that is a different
matter.

| would agree with the IAT’'s comment at para 110itefdetermination irGurung
about the need to consider the extent to whichrgamsation is fragmented. This
will be relevant, for example, in deciding whethtbere are serious reasons for
considering that a member of an organisation basede location is criminally liable
for the activities of another part of the organmatn a different place. However, |
do not regard it as helpful to try to place an argation on the continuum suggested
in Gurungat paras 112-114, on which Mr Dhillon placed cdasable reliance in the
present case. The decision maker will obviouskdn® have regard to the nature of
the organisation to which the applicant belongedl lais or her role in it, but | do not
see that it is helpful to try to place the organ@aon the suggested continuum for
three linked reasons.

First, | do not see that there is a simple contmnuurhe IAT has rolled up a number
of factors which might cause somebody wedded toideals of western liberal
democracy to take a more or less hostile view ef dihganisation and to use an
assessment of where the organisation stands ihorele those values in deciding
whether its armed acts were “proportionate”. Thabe see themselves as freedom
fighters are often seen by others as terroristd, thrs country’s colonial history
illustrates how such value judgments may change thes course of time. To my
mind it provides a subjective and unsatisfactorgidbdor determining whether as a
matter of law an individual is guilty of an intetimnal crime.

Secondly, | have difficulty in seeing how some loéd individual factors identified are
relevant to the question of guilt of an internaéiborime, for example, whether the
organisation’s long term aims embrace a democratcle of government. It is
difficult to see the relevance of whether its Ildegn aims are a multi-party form of
government or a one party state.

Thirdly, and most fundamentally, its seems to na the continuum approach takes
the decision maker's eye off the really criticalegtions whether the evidence
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provides serious reasons for considering the agmiito have committed the actus
reus of an international crime with the requisitens rea and invites a less clearly
focused judgment.

The starting point for a decision maker addressirey question whether there are
serious reasons for considering that an asylumesdeds committed an international
crime, so as to fall within article 1F(a), shoulianbe the ICC Statute. The decision
maker will need to identify the relevant type opég of crime, as defined in articles 7
and 8; and then to address the question whethee thee serious reasons for
considering that the applicant has committed suchrae, applying the principles of
criminal liability set out in articles 25, 28 an@ 8nd any other articles relevant in the
particular case.

If there is potential ground for considering theplegant to have criminal
responsibility as a commander for crimes commitigdorces under his command,
the decision maker will have to consider the priovis of article 28. Where that is
not alleged, the decision maker will have to coesitie provisions of articles 25 and
30 dealing with individual criminal responsibiliagnd the required mental element.

Those provisions are reasonably clear. Article3ga) deals with those who would
be regarded under English law as principals orraweppals. Article 25(3)(b) deals
with those who solicit or procure the commissionaotrime or attempted crime.
Article 25(3)(c) deals with aiders and abettorsrticle 25(3)(d) is directed at joint
criminal enterprise liability. Article 25(3)(e) letes only to genocide. Article
25(3)(f) extends liability to attempts to commitémational crimes.

The clause which may need the most unpacking idea@23(3)(d), dealing with joint
criminal enterprise liability. In particular, tledause says nothing about the degree of
contribution required or about the third categofyomnt criminal enterprise liability
recognised inTadic that is, where a crime was committed as a foeddeeway of
effecting a shared criminal intent and the defehd@owingly took the risk of this
happening.

On the first point, a decision maker ought in mggment to apply the principles
summarised in para 104 above, that is, that inrdi@ethere to be joint enterprise
liability:

1. there has to have been a common design whichraewto
or involved the commission of a crime provided iforthe
statute;

2. the defendant must have participated in the fuathes of
the joint criminal purpose in a way that made anidicant
contribution to the crime’s commission; and

3. that the participation must have been with thentibe of
furthering the perpetration of one of the crimesvited for
in the statute.

This approach is consistent with an obiter dictara judgment of a pre-trial chamber
of the ICC, dated 29 January 2007, in the cas@twimas Lubanga DyiloThe
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tribunal observed at para 355 that the test oflitglunder article 25(3)(d) “is closely

akin to the concept of joint criminal enterprise tbe common purpose doctrine
adopted by the jurisprudence of the ICTY”. (Théunal was directly concerned with
the liability of an alleged co-principal under ak 25(3)(a), which it held was
confined to a person who had been assigned a tasntal for the crime and who
consequently had the power to frustrate the comomssf the crime by not carrying

out that task.)

The question for the decision maker will be whettiere are serious reasons to
consider the asylum applicant to be guilty of aernnational crime or crimes applying
those principles.

In practice, application of those principles wotlave led to the same result as that
which was reached by the AIT #rokiyanathan, Pushparajand Sivanantharajan
and by the Court of Appeal MH andKJ.

If a question arises whether the relevant crimetvibmyond the scope of any joint
criminal enterprise, the decision maker would in vigw be reasonably entitled to
approach that issue in the way that it has beermoapped by the ICTY. (See paras
41-42 above).

Applying those principles to the present case,rctude that the Secretary of State
failed to address the critical questions. Giveat thwas the design of some members
of the LTTE to carry out international crimes inrguit of the organisation’s political
ends, she acted on a wrongful presumption in pdraf3he decision letter that the
claimant, as a member of the LTTE, was therefonéygaf personal and knowing
participation in such crimes, instead of considgrimhether there was evidence
affording serious reason for considering that he party to that design, that he had
participated in a way that made a significant dbaotron to the commission of such
crimes and that he had done so with the intentiofurthering the perpetration of
such crimes. The fact that he was a bodyguartiehead of the intelligence wing
(referred to in para 32 of the decision letter emvjgling the evidence of how highly
trusted he was within the LTTE) shows that he wastéd to perform that role, but
not that he made a significant contribution to ¢benmission of international crimes
or that he acted as that person’s bodyguard wiéhitibention of furthering the
perpetration of international crimes. Reference weade by the Secretary of State
and by Blair J to his command responsibilities iscmbat unit, but there was no
evidence of international crimes committed by trenmnder his command for which
he might incur liability under article 28. His owengagement in non-criminal
military activity was not of itself a reason forspecting him of being guilty of
international crimes.

For similar reasons | consider that the judge wesng to hold that the Secretary of
State’s decision was not reviewable on public lawugds. | would quash the
Secretary of State’s decision that the claimant exatuded from the protection of the
Refugee Convention and humanitarian protectionelagon of article of article 1F(a)
and para 336 of the Immigration Rules.
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Lord Justice Scott Baker:
125. | agree.

Lord Justice Waller, Vice President of the Court ofAppeal Civil Division:

126. | also agree.



