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THE DEPUTY HIGH COURT JUDGE: The claimant ingtcase, Nabil Idris Al
Abdullah, is now 24 years old. It is not disputedthe defendant, the Secretary of
State for the Home Department, that the claimantesofrom Sudan.

He arrived in the United Kingdom on 26th Febyu2002 with a settlement visa to join
Ms Akon, who was described as his mother and wiaorefugee. She has been treated,
throughout most of the time with which we are caoned, as if she were his mother.
She may well be his mother, though some doubt kas bbaised, both by the United
Kingdom and Sudanese authorities, as to whetheactally is.

The Sudanese authorities now appear to be s#tyatghe claimant is not, or may not,
be Sudanese. The UK authorities, on the other,hangkality have regarded him as
Sudanese at all times and have never suggesteattzrynationality for him.

Before he entered the United Kingdom, on thelewe, his identity was checked by
UK officials in Egypt. Although the results arepapently not available, it is clear that
DNA was obtained for the purposes of familial conmgin.

On 26th April 2005 he was convicted of attempiglobery and sentenced to 2 years'
detention in a young offenders' institution.

On 22nd December 2006 he was convicted of psissesf an offensive weapon and

sentenced to 4 months' detention in a young offehdestitution. He stated to his

probation officer that he carried the blade becdwesavas afraid of drug dealers, from
whom he was buying drugs for personal use. Habegn sentenced to 4 months, he
was due to be released after 2 in late February’.20Blowever, he was held in

immigration custody upon his release.

On 4th February 2007, before that release, khienant was served with a notice of
intention to deport him to Sudan, with a coverietidr, an appeal form and a letter
explaining the reasons for the deportation.

As a consequence, he has now been in deportaigindy for almost exactly 3 years.
Repeatedly, he has sought his release, but hegmasrbfused. In deportation custody,
therefore, unconvicted of any criminal offence,Has served the equivalent of 6-year
criminal prison sentence (allowing for standar@ask provisions).

On 14th February 2007 he lodged an appeal agaismsleportation. The appeal was
heard on 23rd August 2007 and refused on the 28tHurther appeal was heard on
15th January 2008 and refused on the 22nd. Henimeegpeal rights exhausted on
30th January 2008.

On 3rd June 2008 the claimant was served witbpartation order. He refused to sign
the confirmation of conveyance to acknowledge teahad received the order, stating
that he will not go back to Sudan and will "fucloand with them now".

On 11th June 2008 the claimant stated that &® willing to meet with Sudanese
officials so that he could be issued with the ttal@cumentation necessary to enable
his removal.
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On 26th June 2008 the claimant applied to heemed on the Facilitated Returns
Scheme (FRS), which would have allowed for voluntasturn; but he was refused
entry on to the FRS because the deportation oradralready been served. Following
reconsideration, he was accepted on to the FRSBthnJuly 2008, but that acceptance
was withdrawn in August 2008, apparently on discpé his mother's passport.

The question of the FRS has now become acadamiice is subject to a deportation
order and the FRS, | am told, does not apply teragn subject to a deportation order.

With the permission of the single judge, treamknt applies for judicial review of the
defendant's refusal to release him from custody.aamendment to his claim, which
| granted yesterday, he also claims damages fae famprisonment, including
aggravated and exemplary damages. The makingec&rtiendment, rightly, was not
opposed; though the claim for damages is strongposed.

There have been, as is required, monthly deteméviews, as they are called, of the
detention position of the claimant. These detentgviews are carried out by officials
of the defendant Secretary of State's departm8oime of the detention reviews have
not been found, but others, and useful ones, asasle. The view of the defendant at
the time being can be found in those reviews.

For example, on 15th October 2007, at Montre#eBtion Review, it was noted that the
claimant co-operated by providing bio-data. It wteged:

"Subject to the outcome of his appeal the subjantle removed at most
2 months after a decision has been made."

Continuing detention was authorised to "effect oetdnentation”. That, of course,
means that at the time of Month 7 Detention Revtemas envisaged that he would be
deported by the end of 2007.

In the Month 17 Detention Review of 18th Julp&, the case worker said:

"The current barrier to removal is the lack of g#bdocumentation. It is
hoped that this situation may be resolved shorilyerg the recent
communications with RGDU, and the FRS team."

and:
"SEO states:

‘The barrier to removal has long been the positioth regards [to]
obtaining Sudanese travel documents althoughhiojped that RGDU and
the FRS team may be able to secure one in thisgiasea the subject's
apparent desire to return to Sudan.

Recent developments may see the subject removdihvétreasonable
period."

SMITH BERNAL WORDWAVE
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Authorising continuing detention, a Deputy Direcbdthe relevant department stated:

"Removal is progressing to final stages... We npush for co-operation
under FRS."

At the Month 18 Detention Review of 19th AugRB08 there was a reference to:
"the lady who is believed to be the subject's mdthe

Then it was commented:

"It was also decided that we should withdraw theSF&pproval, as the
team were unable to establish from the process telaat would happen
to the original leave obtained if we now revokee tieportation order.

Current barrier to removal is the lack of travetdmentation. It is hoped
that this situation may be resolved shortly givéyve discovery of a
passport which we believe relates to this subjectther”.

Detention Review of Month 19, dated 19th Sepem®R008, stated that for FRS to
proceed it would be necessary to revoke the dgpmrtarder and if that happened, the
claimant's original leave to remain would be reatest:

"Current barrier to removal is the lack of travelcdmentation. It is
hoped that this situation may be resolved shorilyerg the recent
discovery of a passport which we believe relatethi® subject's mother,
and given the ongoing negotiations with Sudaneleias".

The reasons for maintaining detention were citetisk of harm and re-offending".
An inspector commented:
"Locating mother's passport and file has not prdwepful.”

He suggested there was some deception by the fanutyhelped by the incompetence
of some of our officials as it would appear tha mother is not his mother after all".

Further discussion of the family was followsd b

"... even though he has been detained 19 monthshvir a somewhat
disproportionate length of time, and we currentBvé no avenue to
obtain documentation from the Sudanese, | am reamdmg that
detention be maintained, at least until we haveaged to interview him
and the meeting between our official(s) and the aBede has taken
place.”

The director authorising continuing detention ois thccasion went on to refer to "two
instances of unacceptable UKBA delays". The dieelso stated that the proposal
section of the detention review did not containlanpf action. Further reference to
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this review is made in paragraph 65 below.

22. Month 23 Detention Review brings us to Janu20®9. In that review Graham
Chapman, an inspector in the relevant departmairtt, s

"... it would appear that our colleagues in RGDW¥ not according this
case the priority it deserves, given that he has been in UKBA
detention almost 2 years. [He] has on occasionessed a willingness to
return.

... there is currently no prospect of removal, seghy no urgency in
RGDU intrying to resolve the issue; and he does have museulleged
family members in the UK, including his mother."”

23. Month 24 Detention Review of 24th February 20@%uded:

"The current barrier to removal is the lack of #ladocumentation. It is
at present unclear how this situation may be regsblwt the matter will
continue to be reviewed with the documentation anid returns liaison
unit, as it is hoped that the passports providedtte subject's alleged
mother and grandmother, along with the subject{diegion for entry

clearance, may assist.

... We are hopeful that the passports of the alldgemily members will

support the claim to be Sudanese and cause thessyntmarevisit their

decision... It is unfortunate that these documemi® not available to the
embassy staff in time for the interview with thebget, although given
the concerns that have been expressed by the sdtaison visit it might

have been counterproductive.”

24. In the Month 30 Detention Review, dated 30ty 2009, it was said that the claimant
presented a significant risk to the public, and:

"it is hoped that the documentation matter willdmncluded one way or
the other within the next few weeks... the finalomme could be the issue
of a travel document...

The barrier to removal remains the lack of an [eyaecy travel
document]... of course [mother] is under no oblmato assist us."

25. Another aspect of the barriers to progress aveequest by the Sudanese Embassy for
fees. According to an agreed note | was handetkrgkssy, in July 2007 the Sudanese
Embassy in London advised the Foreign and Commdiwe@ffice that in
circumstances where UKBA (the UK Borders Agency)d hasked for a
re-documentation interview, but where the intengewwas then found not to be
Sudanese, the Sudanese Embassy would charge UK&#eafic fee for each such
interview.

SMITH BERNAL WORDWAVE
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As a result, on 9th August 2007 UKBA issued @perational instruction that
emergency travel document (ETD) applications weot t® be submitted to the
Sudanese Embassy at all, because of the impoditiaine embassy of the proposed
interview charge. The interview charge was chakehand there was diplomatic
lobbying, even at ambassadorial level, to try sohee the matter.

The matter was resolved 15 months after itesfain October 2008 and, 2 months later,
on 3rd December 2008, UKBA issued interim operaioinstructions stating that,

following positive negotiations between UKBA andetlSudanese government, that
issue was resolved. Thus, the RGDU were able ¢comenence the submission of
applications for ETDs and the scheduling of ETDeimiews with the Sudanese
officials.

All those items to which | have referred earikow how exceeding slow can grind the
wheels of officialdom. The fees impasse meantfitral’2 years no serious possibility
of progress existed.

An important aspect of the defendant's defemdieis case is that the claimant has been
obstructive towards any question of being deportiedparticular, it is said, he tried to
avoid any engagement, either himself or via Misekwith the Sudanese Embassy. |
have considered that issue carefully. Howevemynjudgment the evidence indicates
the contrary. The worst that can be said of hinthia context is that he was grumpy
and reluctant about engagement with the Sudanedm$ay, but there is simply no
evidence to persuade this court that he was heabigyructive, let alone contumelious
of legitimate attempts to secure his removal todBar that his attitude made any
difference at all.

According to a bail summary prepared on bebfthe defendant, on 24th November
2008 he was interviewed by immigration officialg the purposes of ascertaining his
family history, as Sudanese passports had beeninebtafor his mother and
grandmother (as it was put). The claimant proviggdrmation to suggest that these
individuals were indeed his mother and grandmother.

On 30th January 2009, with his consent, amiig@ was arranged at the Sudanese
Embassy for 5th February. On 5th February 2008h his consent, he was interviewed
at the Sudanese Embassy, who informed the HomeeOtfiat they did not consider
him to be Sudanese.

On 6th March 2009 it was confirmed that the é&ws$e authorities had agreed to
re-interview the claimant in view of supporting @nce in the form of his mother's and
grandmother's passport.

On 11th March arrangements were made for hirattend a further interview at the
embassy on 20th March. On 17th March the intengeheduled for 20th March was
cancelled, not because the claimant did not warmgotobut because the immigration
official due to attend was unavailable and no ative was provided.

SMITH BERNAL WORDWAVE
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On 31st March an interview at the Sudanese Bsybaas arranged for 2nd April. On
2nd April the interview at the Sudanese Embassyndidoccur, as the claimant refused
to leave the removal centre for the interview. {Tisahardly surprising, given the

history of the matter.

On 27th April 2009 an interview with a Sudan&sebassy official was scheduled to
take place on 30th April 2009 at Colnbrook Remaedt€ and, on the evidence, took
place with the claimant's consent and co-operation.

On 1st May 2009 the embassy refused to isstraval document. They said they
believed he was Sudanese but needed to double-tieeokother's heritage and wanted
to see her first.

On 11th May an inspector at the defendant'sieatation unit spoke to the embassy,
who made it clear that they wanted to speak to MtenA Attempts to obtain an
interview with Ms Akon at the embassy were unsusités However, Sudanese
officials in London had, or were able to accessppy of her passport.

There is no evidence in any of the voluminoapeps in this case of any irregularity
with her passport, nor that it was forged, nor ihaas not her passport. There is no
evidence before this court of a conspiracy or agerd of any kind between the

claimant and Ms Akon to obstruct the process. Ef/ghe is his mother, the claimant

is not his mother's keeper and cannot be held ns#iple for her actions in the absence
of evidence to show that he is responsible fori@aer actions.

It was suggested on behalf of the defendaohatstage that it might be reasonable to
hold the claimant in custody until and unless hespeded Ms Akon to take steps
provided for her by officials. On several groundkold that a deeply unattractive
argument. If | can just give a very headline r@easwt least, perhaps, because of the
provisions of Article 5 of the European Convent@nHuman Rights.

In summary, the defendant submits, first, that risk the claimant would abscond,
and/or commit offences, were he to be releaseigmfisant. Second, that the claimant
has adopted a policy designed to frustrate his vamavhether directly or by refusing
to procure his mother to assist in the process,candequently his continued detention
is a product of his own making. Third, that if Mkon is not truly his mother, analysis
of the period reasonably necessary to effect thienent's removal should properly take
into account the difficulties caused by his allegedeption. Fourth, that in the light of
the Secretary of State's ongoing and concertedteffim effect removal, and in
particular the referral of the issue as high as assédorial level, there remains a
realistic prospect that the claimant will forcidbe removed; and, therefore, fifth, that
the claimant's continuing detention remains lawful.

In summary, the claimant says, first, officiats/e in effect accepted that the claimant's
deportation is not possible, and therefore hisrdete is not being maintained for the
permitted statutory purposes but rather for the eimypssible purpose of public
protection. Therefore, his detention does notathin the exception to the right of
liberty permitted by Article 5.1(f), and so is inglach of the article.
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Second, the claimant's detention has endured fe@riod which is unreasonable in all
the circumstances and, therefore, unlawful. It tteantext, the claimant denies any
history of non-compliance with attempts to remowa,has to which | have already
given my finding in his favour; and he says it ikar that in any event any
non-co-operation on his part could not be matettalthe defendant's inability to
document him for removal.

Thirdly, the claimant says it has been appaetiie Secretary of State for a long time
now that he could not be removed in a reasonabllecpand that his detention has been
unlawful from the point at which that became appare

In addition, it is said that a senior offidialthe Home Office accepted long ago that the
Secretary of State has not pursued the claimantisval with reasonable diligence and
expedition.

It is to be noted that pursuant to section f3h® Asylum and Immigration (Treatment

of Claimants etc) Act 2004, section 35(1), the 8y of State may require a person
to take specified action. The specified actiomated to deportation or removal and the
individual's co-operation therewith.

By section 35(3) it is provided:

"A person commits an offence if he fails withouasenable excuse to
comply with a requirement of the Secretary of Stateler subsection

(1)."

There has been no prosecution under sectiomn 3his case. It has never been
suggested that there might be a prosecution uneldioa 35(1). | have seen no

evidence to justify the proposition that such aspoution would, or even might, have

succeeded. Indeed, no such proposition has bé&mneid even, by the defendant. It is
clear that such a prosecution would not have passe@PS two-stage code test before
a prosecution can be brought.

I now turn to the principles. What are thealegrinciples applicable to this type of
situation? The power to detain arises under papgr2 of schedule 3 to the
Immigration Act 1971.

In the much-cited case of R (Hardial Singh) ev&nor of Durham Prisofil983]
EWHC 1 QB, Woolf J (as he then was) said this:

"7... Since 20th July 1983, the applicant has baetained under the
power contained in paragraph 2(3) of third schedoléhe Immigration
Act 1971. Although the power which is given to thecretary of State in
paragraph 2 to detain individuals is not subjecang express limitation
of time, | am quite satisfied that it is subjectitaitations. First of all, it
can only authorise detention if the individual &sriy detained in one case
pending the making of a deportation order andhendther case, pending
his removal. It cannot be used for any other purp&econdly, as the
power is given in order to enable the machinerydeportation to be
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carried out, | regard the power of detention asdp@npliedly limited to a
period which is reasonably necessary for that ppepd@he period which
is reasonable will depend upon the circumstanceseifarticular case.
What is more, if there is a situation where it pparent to the Secretary
of State that he is not going to be able to opdtetenachinery provided
in the Act for removing persons who are intendetdaleported within a
reasonable period, it seems to me that it woulditmag for the Secretary
of State to seek to exercise his power of detention

8. In addition, | would regard it as implicit thdte Secretary of State
should exercise all reasonable expedition to erthatethe steps are taken
which will be necessary to ensure the removal efitfdividual within a
reasonable time."

That set of principles has been accepted, adaptd repeated on numerous occasions.
For example, by the Court of Appeal in R (1) v Sary of State for the Home
Departmenf{2002] EWCA Civ 888, in which Dyson LJ said:

"It is not possible or desirable to produce an eshae list of all the

circumstances that are or may be relevant to tlestoqun of how long it is

reasonable for the Secretary of State to detaineesop pending

deportation pursuant to paragraph 2(3) of sched@ule the Immigration

Act 1971. But in my view they include at leaste tlength of the period
of detention; the nature of the obstacles whiclmdsta the path of the
Secretary of State preventing a deportation; tHigedice, speed and
effectiveness of the steps taken by the Secrefa®yabe to surmount such
obstacles; the conditions in which the detainedgeis being kept; the
effect of detention on him and his family; the rigslat if he is released
from detention he will abscond; and the danger, tiiatleased, he will

commit criminal offences."

There are several examples of cases where fhgggples have been tested against
factual situations. Counsel for the defendant stibchand recognised that each case is
a matter of fact and degree, subject to the ovieragcprinciples | have referred to
earlier.

I will cite some examples. One is the casR ¢A) v Secretary of State for the Home
Department[2007] EWCA Civ 804, summarised helpfully by Mr &kman in the
defendant's skeleton argument.

A was a Somalian who, following his convictifam raping a girl, was detained for a
period of 35 months after the end of his sentepeading deportation. It was found
that he had determined to frustrate his deportdiignhook or by crook", refusing to
assist in the comparatively simple steps necessargnable the issue of travel
documents necessary for his repatriation, and lesed to agree to voluntary
repatriation. Over a period of around 18 month®reed repatriation to Somalia was
not possible due to the security risk in that coumit the time. A was assessed as
presenting a high risk of sexual re-offending amdealium risk of violent offending.

SMITH BERNAL WORDWAVE
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The Court of Appeal held that the period ofr88nths' detention was, and remained,
lawful. The balancing exercise was described @agrly by Toulson LJ in his
judgment. He considered it relevant that there wae prospect of the Home
Secretary being able to carry out the enforced vamalthough there was no way of
predicting with confidence when that might be.

Another example is the case of R (Wanq) v Sacref State for the Home Department
[2009] EWHC 1578 (Admin), a decision of Mitting J.

Mr Wang asserted that he was Chinese and hagdwunlawfully in the UK 1 week
before his arrest. Whilst at liberty, he commitedhumber of offences and was
sentenced to 12 weeks' detention. Whilst in detertte made an application to the
Chinese Embassy for emergency travel documentshisuapplication was refused
because the embassy could not verify his addrédter his release, he committed
further petty crimes and repeatedly failed to suilex to custody when he was required
to do so. Subsequently, he was detained in angnatmon centre and was served with
a deportation order. He made several applicationgturn to China voluntarily, but
they were refused. He also repeatedly made apiplsa for emergency travel
documents, but was not successful.

A difference between the case of Wamgl this case is that Mr Wang suffered from a
mental illness as a result of his detention. Ting barrier to his removal was the issue
of emergency travel documents. He submitted thdtdd done everything possible to
provide the Chinese Embassy with details to satiklym that he was a Chinese
national, thus assisting them to permit his depiorao China.

The court, Mitting J, held that on any viewed#ion for over 2 years was a very long
time and at the outer limit of the period which kcbbe justified on the principles
annunciated by Woolf J in Hardial Singéxcept in cases where very serious offences
have been committed or the person detained poffa@at to national security. It was
clear that imminent deportation was not possiblEhe claimant had already been
detained for such a period that it was no longessiie to justify continued detention,
notwithstanding that he posed a significant riskab$conding and committing further
low-level crimes if at liberty. He had not demoastd a persistent and deliberate
refusal to provide the necessary information toGhénese Embassy to permit them to
verify his Chinese nationality. Even if he hadidniglitting J, so long had elapsed since
he was first detained that it was no longer redslento detain him and therefore his
detention was unlawful.

Another example worth citing in this contexRigRostami) v Secretary of State for the
Home Departmenf2009] EWHC 2094 QB. Foskett J considered thatjposof an
Iranian male who had steadfastly refused to coaipewith steps taken to document
him for removal.

At paragraph 71 of his judgment the learnedgushid:

"If 1 apply conscientiously, as | must, the testabished by previous
cases of whether the Secretary of State has promethe balance of
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probabilities that there is a reasonable prospiesécuring the Claimant's
removal within a reasonable time, then the answehe evidence before
me is clear: the Secretary of State has not estedalithis.”

He made it clear that it was the claimant's owiufaito co-operate that had made a
significant contribution to the situation. Nevesliss, the Secretary of State failed the

Hardial Singhtest.

Indeed, that position is emphasised in Europsaman rights jurisprudence. For
example, in the case of Mikolenko v Estorfi@664/05 [2009] ECHR 1471 (8th
October 2009), which involved a Russian army offieto refused to co-operate with
efforts to remove him from Estonia to Russia, thedpean Court of Human Rights
held that the applicant's expulsion had becomealist impossibly as, for all practical
purposes, it required his co-operation, which he mat willing to give.

At paragraph 65 of its judgment the court said:

"While it is true that States enjoy an 'undeniagdeereign right to control
aliens' entry into and residence in their territoryhe aliens' detention in
this context is nevertheless only permissible urtéicle 5.1(f) if action
is being taken with a view to their deportationheTCourt considers that
in the present case the applicant's further deterannot be said to have
been effected with a view to his deportation as twas no longer
feasible."

The cases | have cited recently in this judgnaea only some examples; there are
others. I turn to apply the principles to the $act this case.

| have already given my conclusion that thisasa case of material obstruction by the
claimant. The real cause of his continued detargiod non-deportation has been the
inability to obtain replacement ETDs. Administvatiaction in this case has been less
than of a consistently high standard. Of courgedburt must recognise the pressure
under which officials work. On the other hand, onest also recognise that they are
dealing with individuals whose rights must be reasgd and given effect to.

On 19th September 2008 Graham Chapman, arciospe the defendant's department,
to whom | referred earlier, said in the DetentioeaviRw for that month, September
2008:

"Although we had believed that the locating of Mbdullah's mother's
passport and Home Office files would help us in efforts to obtain a
travel document for him this has proven not to e ¢ase. In fact, it
would appear that a certain amount of deceptiorbkas practised by the
family, not helped by the incompetence of some wf officials, as it

would appear that his mother is not his mother a@fleand that he should
not have been issued with the entry clearancecohgpound matters, no
passport or other document was ever submitted rmytdiiour embassy in
Cairo, yet we inexplicably issued him with a Deataon of Identity for
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Visa Purposes. The whole family history is extrgmmmplicated and
various attempts have been made to try to getddotittom of matters;
DNA tests have even been done on a number of otbfemeily members.
However, as far as this case is concerned, we @fferther forward in
documenting Mr Abdullah, probably further away. €fé is no mention
of him anywhere in his 'mother's' file or documestsit would seem
unlikely that we would be able to persuade the 8Sesa authorities that
he is her son, which renders her Sudanese passpudlftless in terms of
this case. Further, if we did try, and the Sudanaf$icials established
that he isn't her son, and that we knew this tthbecase, it could damage
our relations witithem and jeopardise any future ETD applications.

On the other hand, he has always claimed to berfeégdaand to be a son,
So it is possible that, if interviews with the Sndae recommence, they
would be satisfied as to his identity and issuevduld be a gamble. The
mother has already been interviewed but was (pertapberately) very
vague. | have asked [the] case owner to arrangéAlimullah to be
interviewed in depth by a member of the operatioea.

There are doubts as to this man's true identity @adely his fault,
unfortunately), and he has several convictionsthdlgh he claims to
have a large extended family here, we cannot hsefisdt for the time
being that he is related as claimed. So, evengthtwe has been detained
19 months, which is a somewhat disproportionatgttenf time, and we
currently have no avenue to obtain documentatiomfthe Sudanese, |
am recommending that detention be maintained, at lantil we have
managed to interview him and the meeting betweerfficial(s) and the
Sudanese has taken place.

So agree?"
66. The review of those comments by a director]Jbdirathan Nancekivell-Smith, includes:

"I have reviewed your submission for continued dgten and agreed
your recommendation for it to be continued.

Instructions: Graham there are two instances ofcca@table UKBA
delays in this — the first is with RGDU taking 3 eks to make a
decision on FRS (=£3,000) secondly the unwell @fion 8th September
and the subsequent non-rearrangement of the mdetizj000 to date).
The proposal section and subsequent comments fo—ndon't really
contain a plan of action. Please can you conveca&sa conference and
look to create a plan to move this case forward."”

67. Then on 26th January 2009 (4 months later)sdéinee Mr Chapman said:

"As noted above, the RLPT has given the go-aheadugoto enforce
Abdullah's return to Sudan. However, it would nawppear that our
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colleagues in RGDU [Removals Group DocumentatioritjUsre not
according this case the priority it deserves, gitreat he has now been in
UKBA detention almost 2 years. Abdullah has onagtan expressed a
willingness to return and FRS [Facilitated RetuBcheme] havéeen
asked to reconsider his application. However, mitrat they cannot see
a way forward, either, in terms of obtaining a doent, they have not
accepted his application. Abdullah has committeyesl serious
offences..."

The following words should be noted particularly:

"... there is currently no prospect of removal;rsegly no urgency in
RGDU in trying to resolve the issue; and he doesaumerous alleged
family members in the UK, including his mother. the circumstances, |
think we should consider release on tagging.”

Considering all the evidence alongside the clas, and particularly the two
documents | have just cited, | have reached a ainasibnclusion to that reached by
Davis J in another useful example, R (Abdi) v Skgke of State for the Home
Departmenf{2009] EWHC 1324 (Admin).

That case involved a detainee of Somali nalitynavho was a prolific offender. At
the date of the hearing before Davis J he had letained for 30 months. His
convictions variously included indecent assaubpery, burglary, assault on police and
a drugs offence, including a number of offencesstiie was on bail. He was a crack
cocaine addict and was properly assessed as pagsigh risk of offending and a high
risk of absconding. There was, in his case, a tddo-operation by Mr Abdi and what
was assessed as obstructiveness. However, Daemncluded that further legal
proceedings would have to take their course befi@recould be removed, and were
likely to go on for a long time, potentially evamning into years.

The judge said at paragraph 76:

"... 1 do not think that it can now be said that Mvdi will be or is likely
to be removed within a reasonable time; and | thin&t by now a
reasonable period of time for detaining him hapsga."

So in that case the detention was held to benmu by Hardial Singhprinciples, and
that was a detention of 30 months of someone withAbUi's background of prolific
and serious criminality and non-co-operation wité authorities.

| have reached the conclusion that, just athéncase of Abdiso in this case the

detention has been unreasonably long and is ntifigdsfor the same reasons: there is
no clear prospect of him being released. His dieterat the moment is without end.
He is in what must to him look like a big black &0l

| do not consider Article 5 principles sepdsatdn relation to those, | merely add that
the same conclusion would be reached by me whetbewent by the domestic law
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route, without Article 5, or via European Courtidiman Rights jurisprudence, or by a
combination. | therefore hold that the claimadésention today is unlawful.

The question then arises as to when the detebgcame unlawful. In my judgment,
the Secretary of State was entitled to make aiféstigation of the potential for
carrying out the deportation. It is not an easktdealing with certain countries, of
which Sudan appears to be one. Though there wesgakes, in my judgment the
Secretary of State acted in good faith and notrcumstances such as in my judgment
give rise to aggravated or exemplary damages. Merydy 20th January 2009, from
which | read out part of the detention review eaylit was in my judgment absolutely
clear to the defendant that the point had beenheshevhen there was no realistic
prospect of this claimant being returned to Sudaa foreseeable time frame.

| hold that his detention was unlawful fromttllate, 20th January 2009. | make a
declaration accordingly.

MR CHAPMAN: My Lord, that leaves ancillary dations. | am aware that my
learned friend — obviously Mr Denholm is not hewgldy — would invite your
Lordship to hold off the order until Mr Denholm haad the opportunity to read it.

THE DEPUTY HIGH COURT JUDGE: You would like NDenholm to have a look at
the result, would you, Miss Akinbolu?

MISS AKINBOLU: My Lord, I think that is prefable, given his lengthy involvement
in this case.

THE DEPUTY HIGH COURT JUDGE: | can understahdt. This will be adjourned
for further orders. Given the time, could an agieive made to agree the further orders
in writing and submit them to the Administrative boffice so they can pass them on
to me. | would not have thought that there is gdim be much difficulty in agreeing
directions, which will presumably involve sendittng tcase to a Queen's Bench Master?

MR CHAPMAN: The first issue is going to be tilieections relating to the terms of
release. | do not think there is going to be asggreement about those terms.

THE DEPUTY HIGH COURT JUDGE: That is goinghave to be done quickly.
MR CHAPMAN: Yes, very quickly.
THE DEPUTY HIGH COURT JUDGE: Like now, Mr Chagn.

MR CHAPMAN: Yes. Subsequently, yes, the cadle have to be remitted to the
Queen's Bench Division, assuming that no agreensnbe reached.

THE DEPUTY HIGH COURT JUDGE: There may well benventional figures or
"per month" figures.

MR CHAPMAN: Yes. The only other issue will fet of costs, but | suspect that the
usual direction --
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THE DEPUTY HIGH COURT JUDGE: Your client igkdly aided?

MISS AKINBOLU: He is, my Lord, so | suspecttht will be a request for detailed
assessment, but | suspect they will follow as usual

THE DEPUTY HIGH COURT JUDGE: The usual order.

Thank you both very much.
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