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PREFACE

This book provides a topically organized digest of the jurisprudence of the International Tribunal for the
Prosecution of Persons Responsible for Serious Violations of International Humanitarian Law Committed
in the Territory of the Former Yugoslavia since 1991 (ICTY or Tribunal). It is intended as an accessible
reference tool to assist practitioners and researchers as they familiarize themselves with ICTY case law.

The digest includes judgments publicly available through December 31, 2005. A full list of the judgments
included is located on pages 15-18.

The book is divided into ten chapters. It covers: war crimes (both grave breaches, and violations of the
laws or customs of war), genocide, crimes against humanity, individual responsibility, command
responsibility, affirmative defenses, jurisdiction, sentencing, as well as miscellaneous topics such as fair
trial rights, guilty pleas and appellate review. Summarizing and excerpting_from ICTY judgments, the
chapters on war crimes, genocide and crimes against humanity, for example, detail the general
requirements for each crime, as well as underlying offenses. The book does not cover motion practice;
thus, for example, there is only limited material on evidentiary issues.

Many of the judgments quoted contain citations to other judgments or documents. Human Rights Watch
has not reproduced those here. Please refer to the official judgments for these additional citations.

This updated edition of the book, unlike its predecessor volume published by Human Rights Watch in
February 2004, contains “application” sections that quote ICTY judgments applying the facts to the law.
Because such analysis within the actual ICTY judgments is generally quite lengthy and detailed, these
application sections are necessarily truncated. For example, while the “campaign of sniping and shelling”
of Sarajevo is discussed for approximately 186 pages in the Galic Trial Chamber judgment, it is
represented by only a few paragraphs in this digest. For the full factual analysis, please refer to the
official judgments. Additionally, the “application” sections do not purport to be comprehensive. Their
inclusion or exclusion should not be read as commentary on the relative importance or unimportance of
particular judgments or portions of judgments.

This book generally uses terms as they are defined in the individual judgments quoted. It is thus possible
that the same term may be defined differently in different places within the book. For example, Vojska
Republike Srpske (VRS or Army of Republika Srpska) is defined in slightly different ways in different
judgments. No attempt has been made to harmonize all such defined terms throughout the book.

This digest, of course, is not intended to be and should not be used as a substitute for reading the actual
decisions of the ICTY, which can be found on the ICTY website at http://www.un.org/icty/. The Statute of
the International Criminal Tribunal for the former Yugoslavia, S.C. Res. 827, U.N. Doc. S/Res/827 (1993),
as amended (ICTY Statute or Statute), can be found at http://www.un.org/icty/legaldoc/index.htm.
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iv)  the attack must be “directed against any civilian population”
(CLEMICIIE B) 1ottt ettt 202
(1) “directed AGAINST ..o s 202

(@)  anattack is “directed against” a civilian population if

the civilian population is the primary object of the

ATLACK 11t 202
(b)  not entire population, but a sufficient number must be

subject to the attack, rather than a limited and

randomly selected number of individuals........cccccoevvviiriicininiciiininn, 203
(c)  factors for assessing whether the attack was directed
against the civilian population.........cccecvicivcnciiincniece s 203
(d)  attack directed against a civilian population will most
often occur at the behest of a State ......ccccvvvivivicviiiciiicicce, 204
(e)  targeting a number of political opponents insufficient..........cccccuvuueeee. 204
(f)  the laws of war provide a benchmark to assess the
nature of the attack and legality of acts committed........ccccouvuirrvennee. 205
(2)  civiian POPULATION...c.tuiveiereriiiiceceieierr et nenes 205
(@) defINEd cooeei e 206
(b)  population must be “predominantly” civilian........ccoeevrvicciiieiinnicnnne. 206
(c)  construe civilian population liberally/cases of doubt.......cccocvvurveneence. 206
(d)  those excluded from civilian Status ..........cccocvviciviviciiinicinicesiciaes 207
(1) member of armed group, even if not armed or
in combat, NOt 2 CIVIIAN ...eevieviieeietiieeeee e 208

()  civilian includes those who were members of a
resistance movement, former combatants, and others

DOTS de COMbBAL ... 209
(f)  to determine whether presence of soldiers deprives

population of its civilian nature, examine number of

soldiers and whether they are 0n leave ........coccvvicuriicinicciniccicinicnnnn, 209
(g)  protects “any” civilian POPULALION ...c.cvvvvvriririeiiiieicreiiirirceee e 210

(3)  application—attack directed against a civilian population..........ccccceuecvrvunnce. 211

(a)  abduction, detention or mistreatment of Serbian

civilians by the Kosovo Liberation Afmy ......ccccccvecivvnicivinicininnnnn. 211
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vi)

@) perceived collaborators generally entitled to
CIVIHAN STATUS covviviieciiiiciicc s
(i)  abductions, detentions or mistreatment not on a
scale or frequency to be considered an attack
directed against a civilian population .........cccceecviciviricininnnn.
(b)  events in Prijedor constituted an attack directed against
a civilian POPUlAION......c.cviiiiiciiiccc e

the attack must be “widespread or systematic” (element 4).......ccccoeuvvvviviciriiicininnnns

Q)
@

3)
)
®)
©)

)

(®)
©)

widespread 07 SYStEMALIC .....vuiuviieciiiciic s
only the attack, not the accused’s acts, must be widespread or
SYSTEIMALIC cveveverieeiierererersieeeteeie ettt ea sttt nenessessasanans
WIAESPLEAU. ettt
SYSTEIMALIC cvevveveisieieierererersieestetie e s sttt s sttt nenessessasanens
assessing widespread Of SYSTEMALIC ....cuvuviviecviieicinieiciice s
(@)  faCtOrs tO CONSIACT w.uuiuiiiiiiciiciiici e
single act, if linked to a widespread or systematic attack, may
qualify as a crime against hNUMANItY .......coccccuviiiiviiiiiccccas
no plan or policy required, although may be useful to show
the attack was widespread Of SYStEMALIC ....c.cvurvriieciriiiciiiiciiccseas
(a)  alevel of de facto control over territory necessary to

demonstrate that a sub-state unit or armed opposition

group has a policy to direct an attack ......ccocvvvivivivicciiiiiiciiciines
both civilian status of the victims and scale or level of
organization characterize a crime against humanity ........cecevveeecivinininienaes
application—widespread or systematic attack.........occeuvvccueiricininiciiinicinicannn.
(a)  attacks carried out by Croats against the Bosnian

Muslim civilian population in Central Bosnia

widespread, systematic and directed against a civilian

POPULALION oo
(b)  there was a widespread or systematic attack against the

Bosnian Muslim and Bosnian Croat civilian population

in the Bosnian Krajina......cccceevnniiceeriicnceeennnecceenenenens
(c)  plan to rid Prijedor municipality of non-Serbs was a

widespread and systematic attack against the civilian

POPUIALION ..t

776115 76a (CLEMENT 5) w.eviiiiiirieieicicictetr ettt saaene

©)

@

IECIIE ottt
(@)  the perpetrator must have intent to commit the

underlying offense(s) ..coieiiiiiiiiiiniciic
(b)  discriminatory intent only required for persecution ..........ccoevvcuvunnee
KNOWIEAZE ...
(a)  the perpetrator must knowingly participate in a

widespread or systematic attack, ze., have knowledge of

the attack and that his act is part of the attack........ccccoeviiinni
(b) it does not suffice that the perpetrator knew of the

attack and took the risk his acts were part Of it.....ccccoeveereinicrrinicnnnnes
(c)  knowledge of the details of the attack not required ........ccoccevuriueunnee.
(d)  no requirement that the perpetrator approve of the

context or share the purpose or goal behind the attack...........ccco.......
(e)  motive generally Irrelevant......cciciiiiiccce e
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d)

(f)  itisirrelevant whether the accused intended his acts to
be directed against the targeted population or merely

agaINSt the VICHM c.vuiviiciiiicc e
(g0  evidence of knowledge will vary from case to case ......ccccovuvvrricrnnnn.
(h)  whether there are factors from which to infer
knowledge Of CONEXt ..
(1) application—rens rea: whether the acts of the accused
formed part of a widespread and systematic attack and
the accused knew of the attack .........cccovvvviiviiiiiiiiiiiicc
Application—general requirements for Article 5 ...,
i) STEDIEIICA vttt ettt ettt
(1) armed CONTICE. it ens
(2)  widespread Of SYStEMAtC ALLACK.....evuiuerriieciiieiiceieece s
(3)  directed against a civilian population ..........ccceveeuvinicininicininicceccae
(4)  acts of the accused were part of the attack and the accused
knew their acts were part of the attack ..o
1) SALAJEVO ettt s
i)  Bosanski Samac and Odzak .......covevieererenninniccieenceeere e
(1) attack on the civilian population and existence of armed
CONTICE 1ot
(2)  the attack was widespread and systematiC.........ccccuviiciriiiniiicsiiiinc
(3)  the accuseds’ knowledge of the attack and that their acts were
Part Of the AttACK c.ccevviviiccccrcce s
UNderlying OffENSES ..ot
i) MULder (ALHCIE 5(Q)) ceeueeerereriiriririreeieieieieirirtreeeieie ettt ettt sttt
(1) ClEMICALS ettt et es
(2)  “murder” under Article 5 of the Statute, compared to Article
2 (“willful killing”) and Article 3 (“murder’) ...
(3)  proof of dead body not required..........cococuriiiiniiiiiiiiiinii
(4)  SUICIAE AS MULAET c.eueueeeicrereriirieeecieete ettt nenens
(B)  FHOHS TO et s
()  “murder” not “premeditated murder” is the underlying
OFfENSE 1ot
(6)  APPlCAtON—TNULAEL ...vuieiiiiecieiiieieiticiieciee et seeaens
(@) SEEDICIMICA ettt
(D) SALAJEVO ..ttt
(€)  PrHEdOr ceiiiiiiicii e
i) extermination (Article 5(D)) et
(1)  relationship to crimes of murder (Articles 3 and 5) and willful
Killing (Aticle 2) ..o s
(2)  ClEIMICALS ottt nene
(B)  GOIUS FOUS ettt s

(@  may include acts such as the deprivation of food and
medicine, calculated to cause the destruction of part of
the pOPUlAtioN.....cciiiiic
(b)  number of individuals INVOIVEd .....oceeuieeieirrrrceeeeeeen,
(@) application—number of victims: at least 1669
Bosnian Muslims and Bosnian Croats killed by
Bosnian Serb forces in the Autonomous Region
Of KrajiNa..uieiiiciiiciiicc s

- XiX -



iii)

iv)

(c)  extermination must be collective, not directed toward

singled out INAIVIAUALS ......cucviiieiriiciicccecc e 242
(d)  responsibility may be remote or indirect/ not required

to prove the accused had 4 facto control over a large

number of Individuals.........ccccciviiiiniiiiii 242
() THOIIS TO ettt s 242
(a)  discriminatory intent NOt FeqUITed.......ccviciriniieirinieiiiieiieecaes 243
(5)  no plan or policy requirement/“vast scheme of collective
murder” or “vast murderous enterprise” not an element.........cccocvvcuriiicinines 244
(6)  application—eXtermMINAtION ......cciuiiieiiiiirie s 245
(a)  Strebrenica—Kkilling more than 7,000 thousand Bosnian
Muslim men and boys was extermination..........ceceeeeeueuriererseereenenens 245
(b)  Prijedor—killing more than 1,500, including at the
Keraterm camp, at Koricanske Stijene on Mount
Vlasic, and the village of Brisevo was extermination .........c.cceevueceees 246
(i) application—rzens rea—extermination: Prijedor.......c.ccoccueiaes 246
(7)  extermination distinguished from genocide........ccccccuviviiivinininicininicninicinnnes 247
enslavement (ALtIClE 5(C)) . eeermrrireeerereiririreetieierereiseseseeeeeesetesesseseesesere e s aseseseaeen 247
(1) G0tUS TOUS AN JHENS TClevveereiiccceieieirerrecccee ettt senaes 247
(2)  same as “slavery” under Article 3....covriveeeennnreeeeeeeee s 248
(3)  indicia Of ENSIAVEMENL..c.ciiiiiriicceeieteierrerr et senenes 248
(a)  keeping someone in captivity usually not enough.........ccccevvvuviiicnnace. 248
(b)  duration of enslavement is a factor, but not a required
ElEMENT cooviieiiiii e 248
(4)  lack of resistance is not a sign of consent; lack of consent is
NOt AN ElEMENT...uvieiiiieiiiiie s 249
(5)  forced labor assignments may constitute SIavery .........ocoocevicccinicininicinnnes 249
deportation (Article 5(d))...coviiiiiiiniiiii 250
(1) defINed ottt 250
(2)  distinction between deportation and forcible transfer ... 250
(3)  transfer over de facto boundaries that are not internationally
recognized, such as constantly changing frontlines..........c.coocvveiiiicciiicnnnnns 251
(4)  unlawful character of the displacement—when displacement
1S INVOIUNEALY c.vvviieeceriietereere ettt bbb en e 252
(5)  assistance by humanitarian agencies does not render
displacement Jawful ........ccovceiiiiiiniiiicicc s 253
(6)  need not involve a minimum number of Individuals ........covveeeerererrnincenes 253
(7)  return of victim has no impact on criminal responsibility.......c.ccccocvivvriunnnce. 253
(8)  FHEMS TE ettt e 254
(9)  application—dePOrtation........ccucuriieciniiiiciiiiic s 254
(a)  deportation of the non-Serb population from the
Municipality of Prijedor ......cocviiiiiiniiciiiiciicciccccccaes 254
(b)  deportation of non-Serb civilians from the
Municipality of Bosanski Samac to Croatia ........cccccevivicviiiciniiicinnnes 254
(i) involuntary character of the exchanges/lack of
QENUINE COMSCNL.uvuiuiuiiiierereriririisreeieietesetsesisisteesesesesessasesesssssesenenen 255
Imprisonment (ALiCle 5(€)) ettt 256
(1) ClEMICAES ceueeeitetrirereecici ettt 256
(2)  requires “arbitrary” IMPrISONMENE c.vuvrvieciiieiciieiciie e 257
(3)  same elements as “unlawful confinement” under Article 2 .........cccceuvueicunnes 258
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vi)

Vi)
viii)

torture (Article S(E)) ot
(1) same regardless Of ALtiCle.....ccoviiriiciiiniciniieiiceeece s
(2)  EleMENLS i
(3)  requirement of severe pain and SUFfEring......cccoovvviciiiniiciiiciciices
(a)  rape necessarily implies severe pain or suffering........ccccecvvvivvnicnnce.
(4)  requirement of a prohibited PUIrPOSE.......cccccuriviiiriniiiniiciice
(a)  prohibited purpose need not be the predominating or
SOLE PULPOSE vt
(5)  role of a state official NOt NECESSALY c.uvvererieiuererererriririeeterererererrereeseeeeereresennenes
(B)  JHCHIS TOA ettt
(7)  distinction between cruel and inhumane treatment as an
underlying act of persecution, and tOLtULE ........cevveuerriecverricierrieeieiiereneeenenaes
£aPE (ALHICLE 5(2)) cvirieirirereririiiriiiee et
persecution (Article 5()) .
(1) leMENLS it
(2)  BOIUS FOUS ettt e

(a)  persecutory acts include those listed in Article 5, acts
found elsewhere in the Statute and acts not expressly

prohibited under the Statute........ccovieviiiiiiiciiiicc
(b)  acts or omissions not enumerated in Article 5 must be

of equal gravity to those listed ........cccoeueuiiiiiiiiiiiciicicca,
(c)  separately or combined, the acts must amount to

PCISCCULION ..ttt ses st es st sesenseeasanens

(d)  the acts underlying persecution, separately or

combined, must constitute a denial of, or

infringement upon, a fundamental right under

international CustomMAary Jaw........ccccccuviviciniiiiiiiciccs
(e)  acts may encompass physical or mental harm or

infringements upon individual freedom, as well as acts

which appear less SErioUS ......ccuiuriiiiiiicini s
® act is discriminatory where victim targeted because of

Eroup MEMDBELShIP ..o
(g)  targeted individuals may include those defined by the

perpetrator as belonging to the victim group due to

their close affiliations to, or sympathies for, the victim

GEOUD 1ottt bbb
(h)  each of the three grounds listed in Article 5(h)
SUFFICIENE 1ot
@) actual discrimination MuUSt FeSult ...
(i) application—actual discrimination against the
detainees in the Omarska camp and the non-
Serb population of Prijedor ...,
() mistaken target of persecution is still persecution .........ccccvviciriciennes
(k)  single act may constitute persecution if discriminatory
INEENE PLOVEIN Louiiiiiiiiiiiicieiictiics st
@) application—single act may constitute

persecution: murder at the Drina River, in the
municipality of Visegrad in south-eastern
Bosnia-Herzegovina........ccceeiciniiciniieececee
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prosecution must charge particular acts or omissions

AMOUNLING tO PELSECULION cuuveviviririeieceeierereiriiieeierererer st sesessesessaes 275
(3)  examples Of PErSECULION ....vuviuiuciiiriciic e 276
(@)  destruction of property or means of subsiStence.......coovevviriirrrinnnne. 276

(1) prohibition of pillage is customary international

(b)
©

CY

©)

(i)  destruction of property, depending on the

nature and extent of the destruction, may be of

equal gravity to other crimes listed in Article 5......ccccoevvivinines 276
(i)  examine severity Of IMPACt .....cccvvviciriiiiiiiiciiiceces 277
(iv)  various acts covered, including plunder and

looting that render a people homeless and with

N0 means Of ECONOMIC SUPPOLL c.eevrererrrririieieerererenseresieeenerenens 277
(v)  institutions dedicated to religion, charity and

education, the arts and sciences, historic

monuments and works of art and science........cocveeccivicininee 279
(vi)  application—equal Gravity ......cccooeerivicniniiniiciecceene 279
(vii)  application—destruction of property generally..........ccccuvvucene. 280

(@)  Autonomous Region of Krajina........cccocceevvicivivicininnnn 280

(b)) STEDICMICA....ccveverririricceeietetetreretee et seeseaees 280

(¢)  Bosanski SAMAC.......cccceererrrrrieeerererrnrccrerereeeereeeenens 281

(d)  Prijedor municipality .......cccoocveerviniciininiiciiciciccnes 282
UNIAWEUL ALTEST vttt 282
@) application—unlawful arrest: Bosanski Samac.......cccccuevuunee. 283
unlawful detention ... 283
@) application—unlawful detention .........c.ceeceeuvecivivicrninicininecnnns 284

() Lasva River Valley region in central Bosnia .........cccc........ 284

(b)  Bosanski Samac, north-eastern Bosnia and

Herzegovina. ... 284

(¢)  Ahmici, located in the municipality of

Vitez in the Lasva River Valley in central

Bosnia and Herzegovina........ccccvciiiviciiivicininicnie, 285
unlawful confinemMent. ..o 285
(i) application—unlawful confinement:

Municipalities of Bosanski Samac and Odzak..........ccccueuueee. 286
deportation, forcible transfer and forcible displacement..................... 286
(1) are crimes of equal gravity to other crimes listed

1N ATHCIE S 286
(i)  displacements punishable under customary

international Jaw ........ccocviiiiiiiiii 287
(i)  deportation, forcible transfer and forcible

displacement defined........cccoceuiiiiiiiiniiniicice 287

(a)  forcible displacement not limited to

displacements across a national border.........ccccocevuvunnnnnnn 288
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©

(h)

(vi)
(vi)

(vii)

(ix)
(%)

(xi)
(xi)

(X%ii)
(x1v)

(xv)

(b) error of law not to examine whether
forcible displacement constituted a crime
under customary international law at the

time COMMILEEd ....vieiiiiiiciiicicc s 289
ClEMENLS .. 289
assessing voluntariness of displacement........ccccocccurivicivicccinnnes 289
application—Iack of possibility of genuine
COMNBEMNE vttt s 290
(@) KP Dom Prison Complex in Foca, located

in Bosnia and Herzegovina .........cccocvcviviccinicininicininnan, 290
(D) SLEDICNICA.....vieiiieiiicieeiecee e 291
location to which victim is displaced must be
SUFFICIENt]Y AISTANT ..cecvviieieicicreicer e 291

evacuation is permissible to ensure the security
of the population or for imperative military

FEASOIS wevuviiiiiisisiri ettt 292
evacuation is permissible for humanitarian

FEASOMS ettt 292
obligations incumbent upon the evacuating

PALY ettt s 293
THENS TOL avvvvininisininiisisisisii s 293
subsequent voluntary return does not impact on

criminal reSpONSIDILLY....ccvuevrieueiriiiciricieiiceice s 294
application—deportation, forcible transfer and

forcible displacemMent........cccuvuiucuriiiciniiiciriccccs 294
(a)  from Foca municipality.......cocccvvieininiciniicniicniceaens 294
(b)  from STEDIeNICa. . 295

(¢)  from Banja Luka, Prijedor, Sanski Most
and Bosanski Novi in the Autonomous

Region of Krajina ... 296
(d)  from the Serbian Autonomous Region of
KEajiNa e 297
harassment, humiliation, degradation, and
psychological abuse.........cciiiiiiiiiiiic 298
(1) application—harassment, humiliation,
degradation and psychological abuse .........ccccccvuvicurinicininicnnnaes 299
(@) the Omarska Camp ... 299
(b)  camps and detention facilities in the
Autonomous Region of the Krajina ........ccoevecuvivicuninee 300
(¢)  the Omarska, Keraterm and Trnopolje
CAIMPS covviriiiiiircre bbb 301
IULAET oottt 301
(i) application—murder.......ccocviiiniiiiiii 302
(@) SLEDICMICA. ettt nenes 302
(b)  Autonomous Region of Krajina.....ccccoeevivvcniiicininincnnn. 303
(¢)  Municipality of PrijedOr....ccccccvieiriiiiniiciniicicicicn, 303
EOTTULC 1ovuviitiecicie sttt 303
@ APPLCALION—TOLTULE w.vivivriiiiiic s 304
(a) camps and detention facilities in the
Autonomous Region of Krajina.......cccocvcvvicivicccininnnes 304
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(k)

(b)  detention facilities in Bosanski Samac,

Crkvina, Brcko, Bijeljina....c.coovvvviiccciciinniccccicieinen,
(¢)  the Omarska, Keraterm and Trnopolje

camps and elsewhere ...,

cruel and INhUMANE tIEATMENT ..evuveveeeeeeeeeeeeeeeeeeeeeeeeeeeeeeereesreeseeereeseenne

0
(i)
(iii)
(iv)

)
(vi)
(vi)
(viii)
(ix)

(x)
(xi)

dEfINEd coveeeiecieieieiercrce s
CLEIMIEIIES tueevvretirie ettt ettt b et enen
customary international Jaw.........cccceeeerrnecccerenennncceenens
acts of serious bodily and mental harm are of
sufficient gravity compared to the other crimes
enumerated in Article 5.
(a)  ApPliCAtiON—FLAVILY cvveiececrererirririiicierererer e
determining seriousness/severity of the harm
SUffered ..o
cruel and inhumane treatment is a lesser
included offense Of tOLTULE ...ccecucverevrvrerereeeeieiererererereeeeeieieaeeene
beatings as a form of cruel and inhumane
EECALIMEIIE ettt esaes
forced labor as a form of cruel and inhumane
ELCAIMNICIE 1.ttt
confinement under inhumane conditions as a
form of cruel and inhumane treatment.......ccoceuecvvecvvievicriiennnnn.
THENS TOQL oo
application—cruel and inhumane treatment.........cccoceuecuriennee.
(a) following the fall of Srebrenica ......ccocceuvicciriciciniciniaee
(b)  beatings at detention facilities in Bosanski

Samac and in Crkvina, Brcko, and Bijeljina............c........
(¢)  confinement under inhumane conditions

at detention centers in Bosanski Samac,

Crkvina and Bijeljina .......ccoceviiivicniniciicicniccnes
(d)  forced labor—digging trenches, building

bunkers, carry sandbags or railway sleepers

for the construction of trenches, and

building other fortifications on the

FPONEHNE. ...
(¢)  confinement under inhumane conditions

at the Omarska Camp .......cccceervvnriicccieineeenn,

EXTETIIUNIATION ettt ieeeeeeiee et e eeee et e et e e sateeesteesatesssbeesssesssseessaeessseessseesaeesnns

serious bodily and mental harm/ physical violence........ccceuvcuniuruncee

®

application—serious bodily and mental harm/
physical VIOlence.......couiiiviiciiiiiiccccc s
(a)  detention camps and facilities: the Manjaca

Camp; the Mlavke football stadium and

Bosanski Novi fire station in Bosanski

Novi; the Kotor Varos Prison in Kotor

Varos; the Omarska, Keraterm and

Trnopolje camps in Prijedor; the Sloga

shoe factory in Prnjavor; Betonirka in

Sanski Most; and Pribinic and Territorial

Defense buildings in Teslic ...
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(m)

()

(©)
)

C)

®)

(b)  the Omarska, Keraterm and Trnopolje

CAMPS oottt
TAPC vttt ettt
(1) APPLHCALON—TAPE ...ooverviiicrrcici e
() municipalities of Prijedor, Teslic, Banja
Luka, Bosanska Krupa, Donji Vakuf, and
in Kotor Varos ...
(b)  the Trnopolje, Keraterm and Omarska
CAMPS oottt
SEXUAL ASSAULL v
(i) application—sexual assault in various prison
camps and complexes including the Omarska
and Keraterm camps and other detention
facilities in the Prijedor area ...,
terrorizing the civilian population ...,
@ CLEIMICIIES taveevvrettrieccieiete ettt b ettt eaes
(i)  actual infliction Of tEIrOr UNNECESSALY .vvrerereeceerererrrrererercacaenenens
(i)  primary purpose must be spreading terrof........oecveevricveruriucnnn.
(iv)  terrorization violates a fundamental right laid
down in international customary and treaty law.......cocoveveeuenenee.
(v)  application—terrorizing the civilian population ...........cccc.......
(a)  Stebrenica and POtOCALL.....cccuviiuciviiecinicciiceceene
attacks launched deliberately against civilians or civilian
objects/attacks on civilians, cities, towns and villages .......ccceveveveuece.
forced 1abOT ...
@) permissible work distinguished.........ccooccuvcenicnnicinicnen.
(i)  application—forced 1abor ...
(a) KP Dom prison complex in Foca......coocvniviniinininnnn.
(b)  Bosanski Samac, Brijeljina, Grebnice,
Zasavia, Pisaria, Lijekovica, Brvnik, Prud,
Te0CaK .o
(¢)  Bosanski Samac, Zasavica, Novi Grad,
Pisari and other neighboring villages, and
Odzak—not forced 1abor.......cccuviviiiiiviiiiiciiciciee,
forcible transfer, sexual violence, subjection to
inhumane conditions and atmosphere of terrof......ccoeviciricerceriecnnes
@) application—the Susica camp .....ccccveivvvrniiccceicnen,

killings, beatings, unlawful attacks on civilians and

civilian objects, the unlawful imprisonment of civilians,

destruction of civilian objects, and 100tiNG .......ccccuvviiriiiiriniciiiiicines
political, social, economic rights violations, including

the right to employment, right to freedom of

movement, right to proper judicial process, and right

to proper medical Care.......cooviiiiiiiiii
) rights violations need not be set out in the
TICTY Statute....ocvviciciicicc e

(i)  evaluate rights violations on a case by case basis
to determine gravity, considering the cumulative
effect of the VIOlatioNS......cccvcuviiciiiiciicciicccccaes
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(i)  application—violations of the right to
employment, the right to freedom of
movement, the right to proper judicial process
and the right to proper medical care ......cc.cccovvvvrviciiiniccininnaen. 326

(t)  issuance of discriminatory orders, policies, decisions or

other regulations.......c.cccuciiiiiiniiiiic e
(u)  use of civilians as hostages and human shields
(v)  summary Of aCts COVELEd ...cceuirmmmnriieierererniricceeererereesereceeiere e neeseenens
(w)  acts that alone did not rise to the level of persecution:

encouraging and promoting hatred on political

grounds; dismissing and removing individuals from

government; forcible takeover; and Interrogations........ccvececvvercecnnnnee 327
71615 1ea £OL PELSECULION ..vuviviiririeeeiieteiitce ettt seneaes 328
(a)  discriminatory intent required for perseCution.......c.ccvevcurieeicininennnns 328

(b)

©
(d)
©

(®)

©
(h)

()
(k)

0

mens rea requirement for persecution higher than for

other crimes against humanity, but lower than for

GENOCIAC. ...t 330
intent to target group, not individuals 330
discriminatory intent may be shown by political, racial

or religious diSCHMINATION ....vvuviieiriiiic e 331
discriminatory intent may be shown by positive or

Negative Criteria.....cvvrurvrvecrnnen.

.. 331
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(C)  JHEMS TE sttt
(5)  equivalent to “cruel treatment” under Article 3 and
“inhumane treatment” under Article S.....oooviiiiiiiniiicice
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a common plan or purpose is an arrangement or

agreement between two or more persons to commit a

crime within the Statute ......cccviciviiiiniiiiccce
crime must result from the joint criminal plan........c.ccocecvvvicinininnnns
arrangement need not be express, but may be inferred

from the fact that a plurality of persons acted in

UESOLL 1ottt bbb
there must be a mutual understanding or arrangement..........ccevvueeee.
to infer a common plan, it must be the only reasonable

inference available from the evidence.........cccoovvcviviciiiciiniciiicnns
common plan or purpose may materialize

CXEEMPOLANECOUSLY ...ovvviiiieiiiieietetrccce et senens
purpose for entering into the common plan is

ILEIEVANT ettt
when the objective changes, a new joint criminal

CNLEIPIISE EXISTS wivvriiiiiiiiiiirireies e s
exception: second type of joint criminal enterprise

(“systemic”) needs no proof of an agreement.........ccoeecevrieiciricccinines

participation of the accused in the common plan (element 3).......cccceuevuuunes
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participation may take various forms.......ocuevvicniiciiccniceiin,
participant in a joint criminal enterprise need not
physically commit or participate 10 ANy CHME w.vvveeerereererereereriieeeenenens
level of participation in joint criminal enterprise
generally need not be significant or substantial.........c.cccccevvieiininicnnee.
@) in practice, significance of participation may be

relevant to demonstrating shared intent........cccocvecvvciicininnnen.
(i)  exception: where there is an opportunistic

visitor, a substantial contribution to the overall

effect of the camp IS NECESSALY....cucuiiuiiiiiiiiriiiiiicisicicaes
level of participation for aider and abettor: must have
a substantial effect ...
participant must perform acts directed at furthering or
in furtherance of the common plan Or PULPOSEC.....cvverervrcececrerererrerenen.
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physically present duting Crime ........cceeeeeeevvieieinicieniceieeeeeieenn.
(i) application—could be convicted of crimes while

absent from the Omarska camp .......ccccooeevviccninicciniccinnicnes
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that may have occurred before arrival at the

Omarska CAMP ...
all participants equally guilty regardless of part played ..........cccccuuece.
participation not satisfied by mere membership in an
OFGANIZAION «.eoviieiiiiciiiici it
not necessary to show offense would not have
occurred but for the accused’s participation, but
involvement must form a link in the chain of causation ....................
inability to improve camp conditions/prevent crimes
irrelevant where accused supported and furthered a
joint criminal ENtErPLISE ....cuvvieiuiiieiieiiciciccic e
@) application—the Omarska camp .......cccocccvivicniniciiinicninicnes
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@) application—Omarska Camp......ccccoeeveurririiiiieerrscceenens 425
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(a)  crimes outside the joint criminal enterprise relevant
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(b)  distinguishing escalation to genocide from genocide as
a natural and foreseeable consequence of a joint

criminal enterprise not aimed at Zenocide .......ocuvvuriciririiciniciiiininnns 429
application—joint criminal ENtErPriSE ...cviirviieieieiiciriieee e 429
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(5)  second type of joint criminal enterprise—IKP Dom prison
COMPIEX ottt 434
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forcible removal of the majority of Croat and other non-Serb
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(D) NS FO cenneerrisiiieceieter sttt 437
(7)  third type of joint criminal enterprise—crimes in Potocari as
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difference between “aiding and abetting,” and “co-perpetration in a
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OF PULPOSE) couririaeiireteisiissstesie ettt ettt bbbt b bbb asa s 438
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8)

application—difference between aiding and abetting genocide
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CHMINAL EOLEIPIISE wovuveeiiiieiiiiiiciicic e 443
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vii)  whether one may aid and abet a joint criminal enterprise ......c.cvverviciveviciiiniieiinnnns

(a)  application—murder at the Drina River, municipality

of Visegrad, south-eastern Bosnia and Herzegovina.........ccccccuevunvunacs
viii)  whether participation in a joint criminal enterprise is more akin to
direct perpetration or accomplice Hability.......coovuvieviinicininiininicicces
VI) COMMAND RESPONSIBILITY (Article 7(3)) ..cccerreecsrneessrnensrunensneesinnenssueensnessssnessnns
Q) SEALULC .vviiiececiiti e bbb bbb bbbt
b)  GenErally ..o s
1) command responsibility is customary international law .........ccccccuveicivinicivicccininnns
1i) command responsibility applies to all acts covered in Articles 2-5.......ccccuviiiinnnns
i)  command responsibility applies in both international and internal
Armed CONFIICES .uviiiiiiiiiicc e
iv)  purpose behind command 1responsibility ..o
V) history—duty of responsible cOMMANd........cccovieuriierniieinieicecec e
vi)  responsibility attaches to a commander for dereliction of duty .......cccecceuvvecirincenee
vii)  distinguishing responsibility under Article 7(1) and Article 7(3) ..coovvuvvvicivirininnnnes
€)  BLEIMENLS ettt ettt ettt s
1) the existence of a superior-subordinate relationship (element 1)......ccccoeiciviicininnes
(1) the superior-subordinate relationship is based on the power
to control the actions of subordinates..........cccvieivicrivicniniciiicccn,
(2)  effective cONtrol reqQUIred.......cviiuiiiiiiiiiiiiiiiicee s
(3)  effective control measured by the ability to prevent and/or
punish the CrIMES ..o s
(4)  may be de jure or de facto power to CONLIOL ......cuvviuiiiiiviiiiiniiciccccae
(@) dejure authority without effective control insufficient ........c.coeeeeecuenee.
(b)  de facto authority with effective control sufficient .........occvvecevereecnnnnes
(c)  degree of de facto authority must be equivalent to de jure
AULNOLILY oot
(d)  substantial influence that is short of effective control
INSULFICIENT woviiiiiicii e
(e)  factors to assess for determining effective control.........cccvuevciricnnnee
(1) the giving of orders or exercise of powers
generally attached to a military command are
strong indications of command .........cccccceuvvicniiiiiiiniiniins
(5)  relationship most obviously characterized by a formal
hierarchical relationship ........ccoviiiiiiiiiiiii
(6)  relationship to subordinates may be direct or indifect.......cccoovivriciciriiccinnnes
(a)  includes a subordinate two levels down in the chain of
COMMANG oo
(7)  relationship may include command of informal
structures/need not be formalized........ovveeivieeeiveieeeeeeieeeeeeeee s
(8)  temporary nature of military unit does not exclude
£ElatiONSRIP ..o s
(9)  asuperior who has effective control but fails to exercise it can
be held responsible ...
(10)  more than one superior may be held responsible........cccccoiviiiiiiiiininicinnnes
(11)  analyze authority on a case-by-case basis ......c.cccevrreerrerererennniecererenenrenes
(12)  application to civilian leaders ...
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(@)
(b)
©
(d)
©)
®

command responsibility applies to civilian leaders.......cccooccuvivicunnnncce
need superior-subordinate relationship .......ccccvvecuriieininecinicenienenn,
need effective power to control the perpetrators .......ccccvvcvveericurnnnes
influence 1 INSUFACIENT c...uvuuiiiiiiiciiicicccec e
disciplinary power to be interpreted broadly.......ccccccovvviviniciiinicinnnn
only applies where degree of control is similar to that

of military COMMANAELS ...cucueverririrererieieierereierreereeereteeee s reseasenes

application—the superior-subordinate relationship.......ccccocviviiriviciricicnnn.

(@)

(b)
©

(d)

command responsibility for JNA (Yugoslav Peoples’

Army) forces involved in the attack on Srd and the

shelling of Dubrovnik, including the Old Town ........cccocviviiciiicnnne.
command responsibility for the Sarajevo Romanija

Cortps troops deployed around Sarajevo .........cccevecenccrvinicnneenens
no command responsibility for crimes in Ahmici,

Santici, Pirici, and Nadioci on April 16, 1993 where

Appellant took the measures reasonable within his

material ability to denounce the crimes and requested

AN INVESHGALON ... cviviiiiiiic s
no command responsibility over Army of the Republic

of Bosnia and Hezegovina troops in Grabovica and

UZAOL oo

i) mens 1ea (CLEMENL 2) o.ouieiieieieieiiiiiiieeiercee e
actual KNOWIEAZE ......ccviiiciiiiiiiic e

M

@

(@)

(b)
©

CY
©

(®)

©

knowledge may be proven through direct or
circumstantial eVIAENCe ........oovrveiriciiicic e
factors for assessing actual knowledge ........cccovcviviciviniciniicinicininnaee.
evidence required to demonstrate actual knowledge
may differ based on position of authority.........ccccocvieiciiiciniininicnne.
position of command relevant as indicia of accused’s
knowledge, but does not create strict Hability .......cccooveuviviiiiiiiicininnas
the more physically distant the superior was from the
commission of the crimes, the more additional indicia
are necessary to prove actual knowledge.........ccoeviviciiiiiiniiniiiiininnnns
knowledge may be presumed if a superior had means
to obtain information of a crime and deliberately
refrained from dOINg SO ....c.cocuccuriviciiiniciiiicc e
application—knowledge that subordinates were
committing or about to COMMIt CIIMES ..vuvuvrrviervrimeieciireicieieiceeieeans
(1) knowledge of General of Sarajevo Romanija

Corps as to crimes committed by forces in

SALAEVO e

TEASON TO KIOW ettt ettt ettt ettt et e et e st e s st esaeesaeetesasesssesssessseseennes

(2)

(b)

analyze whether information was available to the
superior that would put him on NOtCE......cccvvrivvicciiiccces
@) general information that would put the superior

ON NOLICE SUFFICES wovvvniiiiiiiiiii e
(i)  information need not be explicit Of SPECIfiC ....ccvviuerriirerrincnee.
the information may be written or oral, and need not
be @ SPECIfIC FEPOLt..uiimiiiiiciiiiiciicic s
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iii)

©

(d)
©
®

inquiry is whether superior is in possession of
information; irrelevant whether he acquainted himself

WIR T e 474
superior has “reason to know” if the information

available is sufficient to justify further INQUILY ....cocvvivviviiciriciicininnns 475
failing to acquire knowledge does not create criminal

LESPONSIDIILY ...t 475

however, superior may not deliberately refrain from
obtaining information or remain “willfully blind” of

the acts of subordinates .........cccocviriiiciiiiiiciic e 476
(e  application—reason to know that subordinates were
committing or about to COMMIt CLIMES ....vuvvmieerrrirerriiierriereiriceeneaens 477
@ torture at KP Dom prison complex in Foca......coovvvniicncnenen. 477
(i)  murder at KP Dom prison complex in Foca......cccoeuviiucuniunnee. 478
(3)  application—knew or reason to know that subordinates were
committing or about to COMMIL CIIMES ...uvvuvurvrrviirriieeiciireiceeeee e 479
(@  JNA (Yugoslav Peoples’ Army) artillery fire on
Dubrovnik and attack on Std......cccoiiiiiiiiiiniii, 479
(b)  sniping and shelling of Sarajevo ... 481
(c)  attack on Stari Vitez and lorry bombing by the
Vitezovi unit of the Croatian Defence Council—lack
OF THENS 1l . 481
(4)  mens rea requirement same for civilian and military superiors .........cccvuecueunne. 482
(5)  mens rea inquiry should be conducted on a case-by-case basis ..........cccccuuueee 482
(6)  criminal negligence not a basis of responsibility .........ccoccevicririciriricininccnnns 482
(7)  superior responsibility may not be based on strict liability.........cccocvueviriunnce. 483
the failure of the superior to take the necessary and reasonable
measures to prevent and/or punish (element 3) ......covveeerrrerererererenerererenenens 484
(1) there are two distinct legal OblIgations.......c.cvucvivricviiieiciriic e 484
(2)  required to take necessary and reasonable measures.........oooceiviiniiiciniiiinnns 486
(@)  what measures the superior is required to take depend
on the superior’s POSItioN Of POWEL....c.cvueieieuererrirreniieiererererseeeaeens 486
(b)  measures required are limited to what is feasible/
within a superior’s material POSSIDIILY....c.cvvverieieriererererririricceerereneenn, 486
(c)  material ability to act and effective control
dEterMINAIVE ..cuvuieiiciiiicii s 487
(d)  explicit legal capacity is immatetial.........ccevieirivieiniieiniciiniciieaes 488
(e)  what constitutes the measures required by the superior
is a matter of evidence not substantive 1aw ........ccccccvviciiinicinicccinnnes 488
® determination will vary from €ase tO CaSC.....cevrrrecererererrererececeenenens 489
()  factors to consider in determining whether measures
were necessary and £easonable.. ... 490
(h)  not required to prove the superior’s failure to act
caused the subordinate’s Crime .......cocvvcriiicniniciicne 490
(3)  the dUty tO PIEVENT .o 491
(@)  when duty to Prevent ariSes......o e 491
(b)  duty to prevent includes both a general and specific
ODHGALION. ...ttt 492
(c)  general preventative obligations of a commander ........ccccecvueviruninnnes 492
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(d)  specific obligations to prevent: depends on superiot’s

POWEE ottt 493
(e)  where unclear whether forces are about to commit

crimes, duty to INVESHGALE ATISES ...vuvurviveuriiieiiricicseieissessssessseses 494
(f)  issuance of routine orders and occasional reiteration of

obligation to respect Geneva Conventions insufficient.........c.cceuueeee. 494
(@  application—duty tO PIEVENL.....cccuiiiuiiriiiiiiiicc s 494

@) illegal shelling of the Old Town of Dubrovnik.........ccccceueueee. 494

(i)  campaign of sniping in Sarajevo by the Sarajevo
Romanija Corps of the Army of Republika

SEPSKA ottt 495

(4)  the duty tO PUNISH..ccciiciicic s 496
(a)  responsibility of commander for failure to punish

recognized as CUSTOMALY JAW ....oucviviciiiriciiccc s 496

(b)  when duty to punish ariSes ........cocceuvuviciririciniicicccece s 496

(c)  duty to punish is a separate form of responsibility........cccccceceurieiciines 496

(d)  failure to punish may be tacit acceptance of crimes/
punishment is an inherent part of prevention of future

CIIITIES 1tveuretesteeeeeteestesessesteeteesaeseessesessesseasaessassessessasesseessensessessensensansasssansan 497
(e)  satisfying the duty to punish ... 497
® lack of formal legal competence to exercise measures

will not necessarily preclude criminal responsibility........ccccoocuevuviunnee. 498

(g  superior need not be the person who dispenses
punishment, but must take important step in

dISCIPIINALY PLOCESS .euvuiuiviiiiiiiiiciciieeici et 498

(h)  application—duty to Punish.......ccccvuciuciviviieiniiiicccccc 498

6) shelling of the Old Town of Dubrovnik........cccccccvuviiininicinnnes 498

(i)  campaign of sniping and shelling of Sarajevo.......ccccccovvvvurvunnee. 499
(5)  civilian superiors are under similar obligations to prevent and

PUNISH oo s 500

d)  Superior responsibility for genocide ..o 500
1) superior criminal responsibility and crime of genocide recognized as

customary interNatioNal JaW......cevvveiieerererinicireee e 500

i) superior responsibility applies to the crime of genocide ..o 500

iif)  smens rea for superior responsibility for the crime of genocide ........coovvcuvinicivicicinaes 501

e)  Application—superior reSPONSIDIILY ....c.cviuciriiciriiciiiciecie e 502

1) unlawful shelling of the Old Town of Dubrovnik ..o, 502

1i) executions following the fall of Srebrenica........cocvviiiviciiiiiicicccce 503

iif)  holding Bosnian Muslims under unlawful conditions of detention at
the Vitez Cultural Centre and the Vitez veterinary hospital in Central

BOSNIA i 503

(1) effECHIVE CONLLOL .ttt nenens 503

(2)  conditions Of dEtENtION ..cueuriiiececeerereirirerrcceeere ettt nenes 504

(3)  actual knowledge of cONAItIONS ....covucviiiiiiiiiciriic 504

(4)  failure to PUNISh .o 505

VII) AFFIRMATIVE DEFENSES. .......ccoititittiitiinitecteecttecteeesteesnsseesssne s sneesasssssnessnnes 506
Q) CADLDI” ELCNSC vttt 506

b)  Duress does not afford a complete defense ........ccvuiiiviiiiiiiiiiiininicies 506
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©)  Tu guogue principle rejected: the argument that the adversary committed
similar crimes is not a valid defense. ..o 508
d) Involvement in defensive operation is NOt a defense ..., 508
e)  Diminished mental responsibility is Not a defense .......ccvvvrvieicinicininicnccce 508
VIII) JURISDICTION ....iiiiiiiiitieiiiieiniienieeeiieiesnecsseessssessssssssssssssssesssssssssssssssssssssssssssses 509
2)  GENELALlY o 509
b)  Alleged illegal arrest did not deprive the Tribunal of jurisdiction.........cccccovuevviviciiiciccinnnee 509
IX) CHARGING, CONVICTIONS AND SENTENCING.......ccccovtriirrrentreennreenireennnnens 513
a)  Cumulative Charging.......ccocciiiiiiiiiii s 513
1) cumulative charging permitted.........ococcviieiniiniiiciiinicicceece e 513
b)  Cumulative and CONCUITENT CONVICTIONS w.vvreririuceeuereieirirereeieiereretsestseeseaeietesetseseseseaeaesesesesssens 513
1) cumulative convictions based on same conduct permitted only
where each crime involves a materially distinct element .......ccccvccviciinicniniccnnne. 513
1i) an element is materially distinct from another if it requires proof of
a fact not required by the other ..., 514
iif)  determination of whether each provision contains a materially
distinct element is a qUESHON Of JAW ....viuiiiiiiiiiciic e 514
iv) when making the determination, look to the elements of the offense,
including chapean tEQUITEMENTS........cccviuiiciiiieiiciii s 515
V) where both crimes do not have a materially distinct element, convict
under the MOre SPECIfiC PLOVISION. .....cuiviuiuiiiciriiicisiticieiee et 515
vi)  cumulative conviction issue does not arise where crimes involve
different CONAUCT. ... 516
vii)  cumulative convictions of themselves involve additional punishment ...........c........ 516
viii)  cumulative convictions important to sentencing, stigma, early
release, describing the full culpability of the accused and providing a
complete picture of the totality of the accused’s conduct........ccccuvieiiivivicininicininnes 517
ix)  application—cumulative CONVICHONS. ......cuiuiiiiiiiiiiiciiciici i 517
(1) cumulative convictions permissible under Articles 3 and 5 ......cccccvvvviriiinns 517
(a) application to crimes under Articles 3 and 5. 517
(2)  cumulative convictions permissible under Articles 2 and 5 ......cccoeveuvicicinaes 518
(a) application to crimes under Articles 2 and 5....c.cccvvicvnicininicininccinnes 518
(3)  cumulative convictions under Articles 2 and 3 ....covveeiiennnnincceeeees 518
(a) application—willful killing under Article 2 and murder
under Article 3 Impermissible.......cooiiiiiiniiciiniiiies 518
(b) application—inhuman treatment under Article 2 and
cruel treatment under Article 3 impermissible.......cccooiviiiiiiiiiinicnnn. 519
(c) cumulative convictions under Articles 3 and 5
impermissible where would result in an impermissibly
cumulative conviction between Articles 2 and 3 ..., 519
(4)  cumulative convictions under Articles 4 and 5 ..c.ooveevieeieinnnccceeens 520
(a) application—genocide under Article 4 and
extermination under Article 5 permissible.........ccovierieeinicirinieinicnnn. 520
(b) application—genocide under Article 4 and persecution
under Article 5 permissible ... 520
(5)  cumulative convictions within Article 3 ......cccccvviiiiiniiciiiicrcce 521
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©)

(a) application to crimes within Article 3 ...
(6)  cumulative convictions within Article 4 ......coccevieiriicnivcinieinicrieeeenens
(a) application—may not convict for genocide and
complicity in genocide for the same acts......cocvvcvviricvniciiicicicices
(7)  cumulative convictions within Article 5.
(a) persecution and other crimes generally permissible........cccociiiricicinines
(b) application to crimes within Article 5 .....cccocviiiiiiininiiiiiciicce
(8)  concurrent convictions under Article 7(1) and Article 7(3) cvvveevevererverenenenns
(a) nota question of cumulative convictions but
concurrence between two modes of responsibility.........cccccocviiiiiiinnnn.
(b) inappropriate to convict under both Article 7(1) and
Article 7(3) where based on same conduct; if both
proven, convict under Article 7(1) e
(c) take into account that both types of responsibility were
PLOVEN 1N SENLENCINZ ..vviiuiieriniiicietiieeeseie et snaes
(d) not necessary to make Article 7(3) findings where
Article 7(1) responsibility proven beyond a reasonable
OUDL oo
(e) where accused acquitted under Article 7(1) must
consider Article 7(3) responsibility .......ccocvcviiieiiiiiiiiiiiciiicns
(f)  permissible to convict under both Article 7(1) and
Article 7(3) where based on different conduct .......coecueevecevinicivinicnnnnes
(g) application—concurrent convictions under Article 7(1)
AN ALCIE 7(B) vttt
SELEICING ...t
1) INStrUMENts GOVEINING SENLENCIAZ . ..cucuivirriririririrerereretiisiiissieiese ettt esessssassssssesenes
i) ENETALY ..ot
(1) overview of SeNtencing fACLOLS .....coviuiriucuriiiciiiieiiece s
(a) sentencing factors are to be considered, but ultimate
sentence is a matter for the discretion of the Trial
Chamber ... s
(b) itis inappropriate to set down a definitive list of
sentencing GUIAElNES .......cvvuiiiiiiiiiiicii e
(2)  goals Of SENtENCING.....cuiviuiiiiiiciiiic s
(@) @ENELALlY oot

(b) deterrence and retribution are main purposes of
sentencing; rehabilitation, while relevant, should not be

given undue WeIght ...
(€)  LELIIDULION et
() dELELLENECE ettt
@) deterrence is both individual (also called
“specific”) and general .........cccccviiiiiiiniic
(i)  individual deterrence. e
(i)  application—individual deterrence........ccoovvvvvivicniiiiiiiiccinines
(iv)  general deterfenCe ...
(v)  deterrence relevant to cOMMANAELS ..cueeeeveveerererereceererereiresenenens
(vi)  deterrence must not be accorded undue
PLOMINEICE ot
(€)  rehabilitatioN.....ccoviuciiiciiiciicc s



iif)

@) rehabilitation will not be given undue
PLOMUINCIICE cueeeiirreiiiccieieie et se s
() guilty plea, inter alia, seen as rehabilitation, furthers
truth, contributes to reconciliation and avoids

LEVISIOMISILc.viviiiiiiciciciei bbb
() equality before the Jaw.......cccviiiiiiiiiiciiiic
(h) restoring and MaiNtaiNING PEACE....c.cuvvueuriiuiiriiiciiciiiciieeiee e

(i) reinforcing that the laws must be obeyed by everyone
and that the international legal system is implemented

and enforced......coiii

()  endING IMPUNILY coovuieeiiiieiicieieice et secsens

CEAVILY wvverereiiiiscecieietes ettt b sttt b s sttt nen

(1) sentence to reflect gravity of the CHME .oovveceeeerererveninniicceerereeenenes
(a) gravity is “the litmus test” and the primary concern in

IMPOSING the SENLENCE vt

@)

)

(b) determination of gravity requires consideration of the
particular circumstances of the case, as well as the form
and degree of the accused’s participation ........ccceccevieicieiniciriccicisicnnnn.
gravity of particular CrIMES ......ccvvevviiciiiiiiic s
(@)  gravity of ZenOCIde ..o
(b) gravity of crimes against hUmMAanity ........cccocvviciiiiininicnicccc
@) gravity of persecution as a crime against
RUMANIEY (oo
(i)  application—gravity of persecution as a crime
AgAINSt NUMANILY ..o
(i)  gravity of murder as a crime against humanity:
intent to kill more serious than intent to cause

serious bodily harm........cccoociiiiiii,

(c) no distinction between the gravity of a crime against
humanity and a War CIIMIC ..oveeeererererrirrecrceereree e reneeseseeeeesenen
(d)  gravity of War CIIMES....cccviiiriiiiieiiicii s

(e) whether there is a rule that crimes resulting in loss of
life should be punished more severely than those not
leading to 108 Of life ..o,
(f)  gravity of offenses committed under Article 7(1) coovvvrvviiiiniiciiininnnes
@) gravity of participant in a joint criminal
enterprise compared to principal offendef........cccccviiiiirinnnee.
(i)  aiding and abetting warrants lower sentence
than co-perpetration of a joint criminal

CILEIPIISE 1ovvriiiiiiiics e
() gravity of offenses committed under Article 7(3) ...ccovvuvviiniiicininnnnnes
(h) whether categorizing the seriousness of crimes is helpful .....................
factors for assessing gravity of offenses........oovvivncnicnicic,
(@) generally ..o

(b) same fact should not be evaluated both regarding gravity
and as an aggravating factor—double-counting is
IMPEIMISSIDIE ..ueiieiiiiiicicc s
@) application—double-counting .........c.ccecvcivinicinieicniciicnaes
(c) overlap in criteria for evaluating gravity and aggravating
factors/ whether they may be evaluated simultaneously...........cccccuuuc..
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(d) the scale of the crimes and numbert of VICHMS ...ovvveeeeeeeeeerrerrircccennen 558

@) application—the scale of the crimes and
nuMber Of VICHMS ..uviieiiiiciiiciccieccecec e 558
(i)  multiple MULELS ...cccuviiiiiiiiiiccicc e 560
(@) application—multiple murders.......ccoovvcvviriicininiicniennn. 560
(e)  vulnerability of the VICHMS. c.cvvereeececiereirtrerricceierereeresees e 561
() youth Of the VICHIS ceeereeeerererririirccecicietetetrrere et ssesesenens 561
@ application—youth of the Victims......cccoouvvvicviicniiiciiinnns 561
(g suffering Of VICHMS ...cccuiiiiiiiiiiiici s 561
@) application—suffering of ViCtmS ......ccccevviviviciriiicniiiciiinn 562
(h) impact on victims’ relatives and friends.....c.ococeveenicirincenicenicnes 563
@ application—impact on victims’ relatives and
FHIENAS 1o 564
(i)  the role of the accused (form of participation).........ccccceeveeueurecireniecnnne 564
6) application—the role of the accused (form of
PALHCIPALION) ot 565

(a)  coordinating the persecutory campaign in
Prijedor, including establishing, with
others, the Omarska, Keraterm and

Trnopolje CamPs.....ccuvicvvivicnii s 565
(b)  prison camp guard not in command

POSIEION. ettt senenen 565
(¢)  acting under Orders......ovcivirieiiinicinies 566
(d) not being one of the major perpetrators........ccevvecurencee 566
(¢) accused only responsible for own role........ccoccuvivicunennee 567

()  the sentence should reflect the relative significance of
the role of the accused in the context of the conflict in

the former Yugoslavia, although not decisive.......cccooevrviriicnininininnnes 567
@) application—the role of the accused in the
context of the conflict in the former Yugoslavia...........cccc...... 568
(k) personal participation of the accused........ccoovvviviiiiiiiiniiiininiciniics 568
@ application—personal participation of the
ACCUSEd e s 569
(i)  whether limited participation is a mitigating
factor or diminishes Gravity .......ccooccevicueinicininieniriceiceieienns 570
()  form of participation of the accused/ brutality of crime ......cccevuevunneee. 571
@) application—form of participation of the
accused/ brutality of Cime ..o, 571
(m) sexual assault, humiliation and degradation ..........cccccccuviccininicininicinines 571
@) application—sexual assault, humiliation and
degradation.......cccuiciriiciiii s 572
(n) willingness and enthusiasm of participation..........cccevcvivicninicinincecnnns 572
@) application—willingness and enthusiasm of
PALtICIPALION .ot 572
iv)  aggravating and mitigating factors. ... 573
(1) @enerally . 573
(a) Trial Chamber obligated to take aggravating and
mitigating factors iNtO ACCOUNT......cuvwiuriiieriiiciriiiciicie e 573
(b) aggravating and mitigating factors not exhaustively
defINEd. .. 574



©)

(c) Trial Chamber determines which factors to cOUNt ..covceevevrrererinccecnnen
(d) Trial Chamber determines weight to give factors .......ccvveeerveiecrrineecnnns
(€)  burden of Proof ...
(1) AGETAVALING FACLOTS wuviiiviiiiciiicicicc s
(i)  MIHGANG FACOTLS..cuiuiiiiiiiciiiicicc s
(i)  sample application—burden of proof:
MItIGAtING FACLOLS ..vuviiiiciiciiic e
AGErAVAING FACOLS ...uvuiuiiiiiiicii e
(a) aggravating factor may not be an element of the crime .......ccccvuvvcnnnes
@) application—overlap of aggravating factor and
element of CHME.....coiiiveiciiece s
(a) POSIiON Of AULNOLILY...c.cvivviiiieicrerereircceeecnens
(b)  civilian status of the population/ victims,
or vulnerability of the ViCtimS......ccoovvvivivcriciicniciiinene,
(¢)  ethnic and religious discrimination/
diSCHMINALOLY INLEAL wvueecececeerererrerereeseeererereesereseeseeesenenenene
(d)  scale and scope of the crimes .......cccoeeciviiciiiciiinicninen
(¢)  exacerbated humiliation....cococeeeeveverennenccciereierrneceeenens

(b) same fact should not be evaluated both regarding gravity
and as an aggravating factor—double-counting is

IMPErMISSIDIE ..o
(c) aggravating circumstances must be directly related to the
offense charged.......cooviiiiiiiic s
(1) application—aggravating circumstances must be
directly related to the offense charged.......cccocccvivicininicinininnne
(d) list of some aggravating factors.........ocoeeuviveueuriiiciricieinicierieeseeeeens
(e) scale and scope of the crimes/ numbet of VICHMS ....ocveevecrcrcrercrcennn.
@) application—scale and scope of the crimes/
numMber Of VICHMS ...cuiiiiiiciiiiiicccc e
(f)  position of the accused/ abuse of position of authofity ........ccccveueenee.
@) whether the “white gloves” perpetrator deserves
a higher penalty than one who physically
committed the CHME......covvevrieinieieiic e
(i)  application—position of the accused/ abuse of
POSIiON Of AULNOLILY ...
() professional background of the accused......c.cccoeuviciiinicivinicinnicininccnnns
@ application—professional background of the
ACCUSE it s
(h) active, direct or personal participation, particularly of
COMMANAET ..ttt
@) application—active, direct or personal
participation, particularly of commander ........cccocveiiriniiininee.
(i)  role as fellow PErpetrator ...
()  discriminatory state of mind/ ethnic and religious
dISCHMINATION. ...ttt e
(i) application—discriminatory state of mind/
ethnic and religious diSCHiMINALON......c.cvieeveurieciriicreiiicrrieeenens
(k)  verbal abuse Of VICHMS ....cccuiiiiiiiiiiiiciciiccc s
@) application—rverbal abuse of VICHMS .....covvevivriciiiciciiciciee
() PremMeditation ......ccccuiiciiiciiiiiicc s



C)

@) application—premeditation .........ccueveueuriceernieueiriereinieseieenennes
(m) informed, voluntary, willing, enthusiastic or zealous
PArticiPAtion 1N CHME ...vuiuiiecieiictecieie e
(1) application—informed, voluntary, willing,
enthusiastic or zealous participation in CrimMe......c..ooceveicuernnes
(n) egregious nature of how crime was committed/ cruelty
ANd AEPLAVILY ..ot
@) application—egregious nature of how crime was
committed/ cruelty and depravity .......ceeeeeererererereneneenne
(o) sexual, violent and humiliating nature of the acts .......ccccoceuvrviviciriccncnnns
) application—sexual, violent and humiliating
nature of the ACtS ...
(p) vulnerability Of VICHMS w..vucuevieeieiiicreiicieieeeiceteeieeeieneeseiesseieneeenens
@) application—vulnerability of the victims .......c.cccvvviviriniicinnnnn
(@) civilian status of the VICHMS......cccuviiuriniciiiricicicece s
(@) application—civilian status of the ViCtims........ccccocvveviriniicunnnnn
(r)  extraordinary suffering of VICHMS.....ccceuviiiiiiiiiiiiciicc
@) application—extraordinary suffering of victims
at Koricanske Stijene eXecution Sit€.........ccovvcvivccrniviciiininenns
(s) victim impact/ long-term effect of ctimes on surviving
VICHITIS 1ottt
@ application—victim impact/ long-term effect of
CrimMes ON SULVIVING VICHMS ...ucuvieieiiciiicieiicseisicssscieseenes
(t) unwillingness to assist individuals who sought assistance..........c.c.c......
(u) Impact on VICtms’ fAMIlES.....covevriieeiriieiiiiiicece s
(v) victims known to the acCuSEd .....ocoeeueueurirrininicceicieerrr e
(w) proving responsibility under both Article 7(1) and
ATLHCLE T(3) vttt ettt
(x)  youthful age Of VICHMS ....cocvuviiiiiiiiiiicicicic s
@) application—youthful age of victims.......ccccevvvvvivicniiicininicnnns
(y) extended time-period during which offenses were
COMMULEE i
@) application—extended time-period during
which offenses were committed ........ceviviciiiniiiiiieiiiniiicans
(z) character Of the ACCUSEd ...c.cueuiiiiriririiicieieieir e
(aa) accused not testifying is not an aggravating factor..........cceeeeeevvecueuneunens
(bb) the absence of a mitigating factor can never serve as an
AGOTAVALING FACLOL 1.viviiiiiiciic s
@) application—the absence of a mitigating factor
can never serve as an aggravating factor........ocveccuvicircenieee
MItIZATING FACLOLS...uviiiiiiiiiiic e
(@)  @enerally ..o
@) mitigating circumstances include those not
directly related to the Offense.....eveevrvriiccrerernnnicccerenennes
(i)  mitigating circumstances do not detract from
the gravity of the crime nor diminish

LESPONSIDIILY oot

(i)  list of some mMitigating CIFCUMSLANCES ....eeveveceriecuericieiicieiaes

(b) cooperation of the acCuSEd .......cccviiuiiviciiiniiiiiciice
@) substantial cooperation to be considered.........cccovuviiiiinicininas
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(i)  determining whether cooperation is substantial...........c.ccu.c..... 612
(a)  determination to be made by Trial
Chamber......ccuviiiiiiiicicc s 612
(b)  evaluation of cooperation depends on
quantity azd quality of information
Provided ..o 612
(¢)  Trial Chamber may rely on Prosecution’s
assessment of COOPEration .........cccvvcvinicinivicnninienninnens 613
(d) lack of candor may impact on evaluation
Of COOPEIAtION ...t 613
(¢)  that accused gains something does not
preclude finding of substantial cooperation..................... 614
(i)  cooperation that is less than substantial may be
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(ix)  avoidance of a lengthy trial/saving resources
should not be given undue Weight........ccccvvicuvinicirinicininccnnnnes 625
(x)  guilty plea does not realize certain aims of
having a public trial, does not give the victims
or survivors an opportunity to have their voices
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LECOT waiiiiiiiiiicii e 626
(xi)  pleading guilty “early” ......ccccoooiiiiiiiniiiiii 627
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indirect participation/ participation relative to other

members of a joint criminal ENLEIPLISE ..c.cvevreeuerieererrieereiiereiieereieieneenes 642
(1) application—indirect participation........c.ceeeuveciienicirnsininnnns 642
diminished mental responsibility........ccooevviiiiirininiiciicicnccccan 644
VOIUNTALY SUITENAET .u.viiiiiiiiicicc e 644
@ application—rvoluntary surrender.........coocvvicniniciiinicnicicinines 644
(i)  voluntary surrender where person already
INCALCEIALEd L. 646
(i)  lack of opportunity to voluntarily surrender........cccccuvvevucininnne. 646
subsequent conduct, including attempts to further peace .................... 047
@) application—subsequent conduct, including
attempts to further Peace ... 648
(i)  application—significant weight need not be
given to attempts to further peace.......cccocvvvuvrviciiinicciniciicnninns 649
steps taken toward rehabilitation/ reconciliation .........eceeeeeereeereeeecnenne. 650
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£ECONCIHAION. ....cuiiiiiiii e 650
comportment while in detention.........ccvecniciinicinc e 651
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AAVANCE AZE ..o 653
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@) ApPlICAtiON—FOUNG AGC....cvvieiriiiiiiciic s 055
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circumstances/ family CONCEINS ..o 657
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@) application—assistance to detainees of VICHMS ......coevuevrurunees 061
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@) application—double jeopardy ........coocceiviiciniccinicince 666
short period of time during which crimes occurred ......coovevviiiiiiinnnes 666
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character of the accused—generally not a factor to be
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CIECUMSTANICES wouvviivreviiieiscssie st 668
@) application—character of the accused.......ccoouccueuvicrvinicininicnens 669

serving sentence in foreign country relevant regarding

length and location of imprisonment but not a

MItIGAtING CIICUMSTANCE ..vuveviiiinisisiscierisisiisisererere s sssssasaes 672
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COUIELY cariiirneniriisceeeetete ettt s sttt senes 672
(w) general lack of prejudiCe.. i 672
(1) application—general lack of prejudice.......cvvviiiniciiiinicinnnnn 672
(x) protected witness status/ family under witness
PLOTECHON 1ottt bbb 673
(1) application—protected witness status/ family
under Witness ProteCtiON.. ... 673
(y) length of proceedings/ time lapse between commission
of crimes and SENTENCING......cviiuiiiiiiriiiiic e 674
) application—Ilength of proceedings/ time lapse
between commission of crimes and sentencing ...........ceeeee.. 674
(z) lack of strength of character not a mitigating factor.......c.ccevevereeececuenen 675
) application—Ilack of strength of character..........ccocvecuvivicnnncs 675
(aa) role of war propaganda/ detetiorating political and
military situation—not mitigating factors.........cceceeviciriiiciiinicisineciines 675
@) application—tole of war
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STEUALION oot 675
(bb) alleged brutality of arrest not a mitigating factor.........ccovvvevvivicvriccncnnes 676
(cc) not being the sole perpetrator not a mitigating factor..........ccceecuvucunnee 676
(dd) anguish experienced during armed conflict not a
MItIGATING FACTOL vt 676
(ee) deterrence Not a MIIGALNG FACLOL ..cvuvuiuiiiuciriiciiiiciee s 677
V) taking account of sentencing practices in the former Yugoslavia........ccccocvvvierunnee 677
(1) Trial Chambers shall have recourse to the general practice
regarding prison sentences in the courts of the former
YUZOSIAVIA 1o s 677
(2)  general practice regarding prison sentences in the courts of
the former Yugoslavia is not binding........cccccevvicniiiciiniciniiccciccinns 677
(3)  reasons for departure from the sentencing practices in the
former Yugoslavia must be explained..........ccocviviiviiiici, 680
(4)  Trial Chambers may impose a greater or lesser sentence than
would be applicable under relevant law of the former
YUGOSIAVIA 1ot 680
(5)  domestic sentencing practices in countries other than the
former YUugoslavia.......covcueuicuiiiciiiniciiiciiceiice e 681
(6)  substance of domestic sentencing law in the former
YUZOSIAVIA 1ot 681
(7)  applicability of the principle of /ex mitior (if the law relevant to
the offense has been amended, the less severe law should
APPLY) et 682
(@)  Jex mutior constitutes an internationally recognized
SEANAALd. .. 682
(b)  Jex mitior requires the more lenient law apply if the law
has been amended ... 682
(c) the amended law must be binding ........cccevieuririeininiciriniericcricecann 682
(d)  lex mitior is inapplicable regarding the law of the ICTY
and NAIONAL COULS ..uuiiiiiiiiiiiiic e 683
vi)  prior sentencing practices of the ICTR and ICTY ..o, 684
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(1) prior sentencing practices of the ICTR and ICTY—may be of
assistance, but offer limited gUIdANCe .......cccuvveveivicieiriciiicicicccces
(2)  factors for why different sentences might be imposed for the
SAME LYPE OF CHIME ovviiiiiciicc e
(3)  comparing sentences only appropriate where offenses are the
same and committed in substantially similar circumstances .......coeceeeeveveerenen.
(4)  no sentencing guidelines Of TANZES......ccucviiiiiiriiiiiiiiiic s
(5)  asentence should not be capricious or excessive/ must not
be out of reasonable proportion with other sentences passed
in similar circumstances for the same offense.......c.coocvvicvicicviiiciniciincnn
(6)  application—comparing sentence with those in other ICTY
and ICTR CASES .
(a) comparing various Other CASES .....c.cccvevvmrririiererereriririiieeerereseseeeaeee
(b) comparing 0Ne OthEr CASE ...cuovuviiuciiiiciicieicee s
(c) comparing co-defendants........ccooicuviicininiciniicinicce s
vil)  miscellaneous principles regarding SENLENCING......ccvuiuciriiiciriiiciniieiicieieeseiiaes
(1)  sentence must be individualized/ reflect individual guilt .......cccevcerercurerncaneen.
(2)  no individual should be punished for criminal conduct of
OTNELS e
(3)  proportionality to be taken into account in SENtENCING ....cvuvvvervriiiciriiiicnines
(a) application—proportioNality .......ccccvicuviieiiiieiiisae
(4)  discretion to impose concurrent, consecutive, a mixture of
concurrent and consecutive, or single sentence, but must
reflect “totality” of the criminal cONAUCE .....ccvuiuciviiiciriiciriccicccce
(a) application—discretion to impose concurrent,
consecutive, a mixture of concurrent and consecutive,
or single sentence, but must reflect “totality” of the
CriMINAl CONAUCE ..t
(5)  Trial Chamber has discretion to impose life imprisonment;
death penalty not available ...
(6)  must give credit for time in detention ...
(a) application—credit for time in detention ......ccceererverererecererererernerineennes
(7)  Trial Chamber may recommend that a minimum sentence be
served before any commutation or sentence reduction........coeeeerecuerreeceenne.
(8)  error to assume early release when calculating sentence........ccocvvvccucvcrinninenes
X) MISCELLANEOUS ......coiiiiiiiiiiiiiiecctne et cssssesssessssesssssssssssssssssssssssssssseses
a)  General considerations regarding legal INtErpPretation ...,
1) sources of law when interpreting substantive criminal norms in the
SEALULE 1.
i) tribunal bound to apply treaty Law .......cccevicueiniininiiiicecec e
(1)  appropriate to interpret conventions in conformity with the
Vienna Convention on the Law of Treaties ......ccovicviviciniccinicniniciciicnnn
i)  crimes covered by Articles 2 to 5 of the Statute reflect customary
INterNAtioNal JAW .....c.cviiiiiiiii e
iv)  the principle nullum crimen sine lege requires that the Tribunal only
convict where the offense was proscribed under customary
international law when committed.......cccooviiiiiiiiiniini
b)  Fair trial fIGhts ..o
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Vi)

PLresumption Of INNOCENCE. ...ttt esenen 700
(1)  Prosecution bears the burden of proof to establish guilt

beyond reasonable dOUbt.........ccuiviiiiiiiiiic e 701
(2)  Accused’s decision to testify does not alter the burden of

PLOOE woiii s 702
(3)  Accused’s failure to dispute that crime occurred does not

alter the burden of Proof ... 702
(4)  Accused’s reliance on the alibi defense does not alter the

burden of Proof...... 702
(5)  considering mitigating factors agreed to in plea agreement

does not violate the burden Of Proof........c.ccccevievivccnivcnnicnceeeecnn, 702
right to remain silent/ right against self-INCHAMINALON ...veuveveveeieeieicicieeecenaes 703
(1) there is an absolute prohibition against consideration of

silence in the determination of guilt Of INNOCENCE.....uvivriiririrriiiriiciiiinee, 703
(2)  addressing sentencing as part of closing does not violate right

against Self-INCrMINAION ..o 703
right to a fair and public trial.........ccccciiiiiiiiiiiiiii e 705
right to be given adequate time and facilities for the preparation of
the defense ..o 704
(1) “equality of arms” principle ... 704
1ight tO AN APPEAL ... 705
right of an accused to a fair trial/denial of due process .......coeuvevevervivivivirinienns 705
(1) Rule 68 disclosure obligations essential for fair trials........ccceeivieieiriciiinniaes 706

(a) Rule 68 applies to any material known to the

Prosecution that suggests the innocence or mitigates the

guilt of the Accused, or evidence that may affect the

credibility of Prosecution evidence.......cccvcuviiciniiciiiiicisiiciiicciinns 707
(b) the determination as to what material meets Rule 68

disclosure requirements falls within the Prosecution’s

AISCIEHION ..o 707
(c) disclosure required even if there exists other

information of a generally similar NAtULE .......ccevviviiiiiniiiciiicicaes 707
(d) evidence called proprio moto by a Trial Chamber does not

relieve the Prosecution of its disclosure obligations...........cccvccuveuviennce. 708
() material Of 2 public ChAraCter......cviueiieciiiciiicicccecc e 708
(f)  continuing obligation to monitor witness testimony and

disclose material relevant to impeachment.......ccccveicinniciniccinicnnn. 708
() duty of the Prosecution to disclose exculpatory material

arising from related Cases ... 709

(h) obligation to disclose continues after the Trial Chamber
judgment throughout proceedings before the Appeals

Chamber ... s 709
(i)  testto apply: whether the Prosecution violated its Rule

68 obligations, and whether material prejudice resulted .........cccoeee.. 709
(j)  establishing that prejudice occurted ... 710
(k)  delays in disClOSULE MAY OCCUL ....vvuviuieeiriiiciiiiiicieiecieeie e eieieeeenes 710

()  difficulties encountered in tracing and gaining access to
evidence in the territory of the former Yugoslavia:
disclosure must be as soon as practicable..........ccovriiniciiiniicinininnnns 711
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(2)  application—the right of an accused to a fair trial/denial of

due process, including Rule 68 disclosure obligations .........ccceeeevvieeeuriecnnn.
right to an independent and impartial tribunal/ fair and public
REATING ..t
(1)  two-pronged test for challenges to judicial impartiality ........c.ccccecvieriririininnes
(2)  high threshold required to rebut the presumption of

IMPALHAIEY ..o s
(3)  qualifications that play an integral role in satisfying eligibility

requirements do not, in the absence of the clearest contrary

evidence, show bias or IMPartiality .........cccoevicviiiiniiiiiiicices
(4)  application—disqUAlIICAHON. .....cccuevieeiriiciiceiiceeece s

(a) Judge Mumba’s acting as a representative on the United

Nations Commission on the Status of Women not

grounds for disqualification .........ccccecvieiniicicic s
(b) Judge Benito’s membership on the Board of Trustees of

the United Nations Voluntary Fund for the Relief of

Victims of Torture not grounds for disqualification............ccccccuviecucinee
() judges not disqualified from hearing two or more trials

arising out of the same series Of EVENLS .....cccviiriviiniiiciiiciccie,
(d) alleged unintentional bias against Serbs ........ccoccvvvviviiviiiciiiniciiiiciinns

the right to self-representation.........ccciiciiinici e

Q)
()

)

)
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there is a presumption of the right to self-representation .........ccccceeevvveicunnnes
the right to self-representation is a qualified and not an

ADSOIULE FIGNT oucviiiiiiiiccic e
the right may be curtailed where defendant’s self-

representation is substantially and persistently obstructing the

proper and expeditious conduct of the trial ..o
Trial Chamber did not abuse its discretion in assigning

counsel (MiloSevic CASE).......c.uvvucuriiuiuiiiiciiiiiciiicii e
restrictions on the right to represent oneself must be limited

to the MINIMUM EXLEAE NECESSALT cucverrrerererieeeererererresesesesteeseresessssesesessessesesessenes

the right to be informed promptly and in detail of the nature and
cause of the charge (indictment PractiCe).......ocouuieiiiciiiiiiniiiinieeceees

M
@)
)

)
)

©)

indictment must contain a concise statement of the facts and
crime or crimes with which the accused is charged........ccccooeicivicininicininnes
alleged basis of responsibility should be unambiguous in
INAICEMENE 1ottt
indictment should state material facts underpinning the
charges, but not the evidence.........ocvviiiiiiicinicicn e
(a) application—Prosecution not required to prove non-

MAterial FACt . ...
must plead with sufficient particularity the material aspects of
the Prosecution Case ... s
whether an indictment is pled with sufficient particularity is
dependent upon whether it sets out the material facts of the
Prosecution case with enough detail to inform a defendant
clearly of the charges against him.......ccocceuviiirinicniniciiciceccees
an insufficiently specific indictment may cause the Appeals
Chamber to reverse a CONVICHOMN. ....uiuuiiuiuieiieiiieiiiciecieteisiensiese s
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(a) application—parts of convictions reversed where not

pled in the INAICHMENT . ..ciuiiiiiciiciciicecece e 722
(7)  distinction between material facts and evidence .......ccooceeuviviecivinicinicccinicnne 723
(a) whether or not a fact is considered material depends on
the nature of the Prosecution’s Case.........ccoucuviicueiniciriniicininiciiccinienas 723
(b) in determining whether fact is material, should insure
finding does not prejudice the accused........cccceuviiivivicinicicivicicinicnne, 724

(8)  characterization of the alleged criminal conduct and
proximity of the accused to the underlying crime are decisive

factors in determining the degree of specificity required.........cccoeuviiuriricunnnne. 725
(9)  less specificity acceptable where crimes committed on a
MASSIVE SCALE ....viiuiiiiciici s 724
(10)  may plead in the AltErNALVE ..c.c.vivevicieiiciciceceeeee s 726
(11)  indictment may contain schedules that form part of the
INAICHMENL cooiiiiici s 726
(12)  pleading Article 7(1) oo 727
(a) indictment should plead the particular form(s) of
participation under Article 7(1) cccoviiiiiiiiiiiiiiiiicce 727
(b) indictment should not simply quote Article 7(1)....ccccouvvvivriniininicnnns 727

(c) when the Prosecution intends to rely on all modes of
responsibility in Article 7(1), then the material facts
relevant to each of those modes must be in the

INAICHMENL et 728
(d) more detail required where person alleged to have
personally committed the criminal acts in qUESON.....cccvvcvvieriririannee. 729

(e) to allege an accused participated in certain crimes
without identifying specific acts committed by the
accused does not meet the requirement of a concise

StAtemMENt Of FACES ...viuiiiiciiicii e 730
(f)  pleading joint criminal ENtEIPIISE.....cuivriiciriiiciiiieiicicesienaes 730
@) application—pleading joint criminal enterprise.......cccvivvucunnes 732
(13)  pleading Article 7(3) .o 732
(a) application—pleading Article 7(3) ..o 733

(14)  may only convict for crimes charged in the indictment unless
vagueness Of amMbIigUIty CUTEd .....ccuvuiuciriiuciniiieiiceiieeecee e 734

(a) may be cured by timely, clear and consistent

information from the Prosecution.........ccccocveicviiniciicicniciccsiccnns 734

(b) issue of notice—whether pleading defect impaired the
accused’s ability to prepare his defense/ whether trial

was rendered Unfair. ... 735

(c) application—"curing the indictment”.........ccccceeeurivirnirnnicniciiinns 736

(d) application—defective indictment not cured........cccoeuvvuririciriricinininnnns 738

(15) motion to amend an indictment before Trial Chamber.....c.ocovveccccrcrvnnenne. 739

(16)  challenges to the form of the indictment not timely after trial.........cccccc...... 740
General considerations regarding the evaluation of evidence ........c.ccocvvvciniiiiiiiiciiicnnnnnen. 740
1) Trial Chamber may admit any relevant evidence with probative value..................... 740
ii) mere admission of evidence has no bearing on its Weight .......cccccevieueiniccirinicininnes 740
HI)  IOFEICIICES cuvvreieiririercicieieiet ettt ettt ettt sttt bbbttt bbbttt s e 740
iv)  preference for oral teSMONY....ccviviieicviieiii s 741
V) hearsay eVIAENCE. ..ot s 741



d)

V) CXPELt LESTUITIONY euiuiuiiereiereriiiicetieietetetee sttt bbb s snaes
Vi) CIrCUMSEANTAL EVIARIICE cuvivviiiircieieietetetrr ettt
vill)  non-live testimony Of WItNESSES ..o
iX)  evaluating viva voce teSimony Of WItNESSES c..cuvurviueiiuiieiiiieicice e
(1) evaluating testimony of former defendant who entered plea .........ccccuueece.
(2)  inconsistencies between witness testimony and prior
STALEITICII ovveveeeoeieia et ns e
(3)  evaluating the testimony of “VICtiM WItNESSES . ....cuviuevririuerriiiiiiiiisicieiienes
X) testimony of a single witness on a material fact does not require
corroboration, but does require cautious SCIUtINY .....c.cvevriiciriiiicrriiiicec e,
xi)  agreed facts and documentary evidence from another case........ocoeceeveeueericreereenennes
xil)  visual identification EVIAENCE ...ovvveeuiereeueeeiririri ettt
XiD)  IN-COULt IdENTICATION ctuteeettetririri ettt ettt es
(1) witness testimony could be relied upon even where failure of
IN-court IdeNtifICAtION ..v.vvveceiiciic s
xiv)  identifications made using photo SPreads ...
xv)  intercept-related eVIdENCE. ..o
XVI)  OMSIEE VISIES wevviuiuiereririeteteteiieeaeerese et tesesesesees st se s sttt ae s sttt e sesesesasasnnnen
xvil)  authentiCity Of AOCUMEILS c.c.cevivririreieeieierererrrre ettt nseesens
Precedent and appellate fEVIEW .......coviiciiiiiiiiiiiiic e
1) precedential value of prior dECISIONS ........cciciviiiciniiii e
(1) the Appeals Chamber should follow its previous decisions
absent cogent reasons in the interests of JuUStICE .....cvvvicriiiciiiiciiiicien,
(2)  decisions of the Appeals Chamber are binding on Trial
Chambers ... s
(3)  decisions of Trial Chambers have no binding force on each
ORI i
1i) APPEIALE TEVIEW oovviviiiciicic e
(1) generally ..o

(a) standard for appeal: showing an error of law
invalidating the decision or an error of fact that

occasioned a Miscarriage Of JUSHICE ...
(b) appeal is NOt @ trIAl de 71010 ....oueceeieciiciiiciccceceee s
(c) form of submissions: party must explain how error

renders the Trial Chamber decision invalid.........ccccocviciiiniciviniccninnnee.
(d) Appeals Chamber maintains discretion to determine

which submissions warrant a reasoned written reSpONSe.........ceueveuneee

@) Appeals Chamber may dismiss arguments
clearly without foundation without detailed

FEASOMNING .ottt

(e) Appeals Chamber may affirm, reverse, or revise Trial
Chamber dECISIONS ..vveerereeierererririceerieiereteeseseeeeseseressesesestaeseserenessesesesces
(2)  overview Of review Standards ... s
(B)  CLLOLS OF fACE vttt nene

(a) standard is one of reasonableness: whether no

reasonable trier of fact could have reached the verdict of

guilty beyond a reasonable doubt ........cccoiciiiicinincinicicce
(b) the Appeals Chamber will only intervene where there

has been a “miscarriage Of JUSHCE” ....ccviuiiiiiieiriceinicisiicec e
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(c) The Appeals Chamber will not lightly disturb findings
of fact by a Trial Chamber .......ccccviciviiieinicciriceicececceceieees 759
(d) a “margin of deference” is due to the Trial Chamber,
which has the primary task of hearing, assessing and
weighing the evidence.. ..o 760
(i) application—“margin of deference” where
subtle line between knowledge of intent and
sharing of intent, determination should be left

to Trial Chamber ... 761
(e) multiple reasonable interpretations of evidence are
POSSIDIE it 761
(f) review of Trial Chamber decisions regarding the
admission Of eVIAENCe......ccuiiiiiiciiicic s 762
(g) where conviction may be overturned based on error of
FACT ottt s 762
errors of fact where “fresh”/ additional evidence is proffered........ccccccc...... 763
(@) @eNErally ..o 763
@) distinction between rebuttal and “fresh”
EVIAENCE 1.t 763
(i)  burden of Proof.........iii e 763
(b) test for the admission of “fresh”/ additional evidence .......ccovuuvueuneene. 764
(i) if party seeking to introduced evidence could

have identified and presented it in the case in
chief, not permitted later; Trial Chamber has
discretion whether to admit evidence based on

probative value and faifNess ......cccvieviiciricicinicericceceee 764
(i)  if “fresh” evidence not admitted, or admitted
but not credible or irrelevant, uphold conviction ..........cc........ 764

(i)  if “fresh” evidence admitted on appeal and

credible/relevant, determine whether no

reasonable trier of fact could have reached a

conclusion of guilt based upon the evidence

before the Trial Chamber and the additional

EVIAENCE .t 765
(iv)  whether the Appeals Chamber should evaluate

that it is convinced beyond reasonable doubt as

to guilt in light of “fresh”/additional evidence .......cccccvcuuunce 765
(v)  whether the Appeals Chamber should evaluate

the totality of the record when evaluating

additional EVIAENCE. ..cucuivererrrririicicierererrerere et neenes 768

(c) grounds for Trial Chamber to exclude late evidence........ccccevvuriiucnnnes 769

EITOTS OF JAW ...t 769

(a) must be an error invalidating the decision........cccoeveviiiiiicciiciiiccnnns 769
(b) Appeals Chamber will correct errors of law and apply

evidence contained in the trial record .......ccocvviiiiiicniiciiiiices 770

(c) Appeals Chamber may raise errors of law proprio moto

particularly regarding issues of general importance for

the Tribunal’s case-law or functioning/ in the interests

OF JUSHICE ..ttt 771
reasoned opinion in Witing reqUILed ..o 772
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(a) no error where Trial Chamber does not cite to all

evidence in its judgment/ Trial Chamber not required to

articulate every step Of feaSONING.....cvvevruriciniiricirieri s
(b) Trial Chamber required only to make findings of fact

that are esSeNtial.......ccccuviiuiiniiiiniiiicc e
(c) findings of fact on undisputed facts or facts agreed

upon by the parties need not be explicitly made .......cccococvieiiiiiiinininns
(d) not possible to draw inferences about the quality of a
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SUMMARY OF JUDGMENTS AGAINST THE ACCUSED

Zlatko Aleksovski was commander of the prison facility at Kaonik, near Busovaca, in
Bosnia and Herzegovina. He was convicted of violations of the laws or customs of war,
namely outrages upon personal dignity, on the basis of his individual and superior
responsibility. The Appeals Chamber overturned the Trial Chamber’s finding that the
accused was not responsible for the mistreatment of prisoners outside the prison
compound and found that Aleksovski was also responsible for the mistreatment by the
Croatian Defence Council (HVO) outside the prison and declared him guilty of aiding
and abetting this mistreatment. The Appeals Chamber increased his sentence to seven
years imprisonment.

Milan Babic was former Prime Minister/President of the government of the self-
declared Serbian Autonomous District of Krajina, later the so-called Republic of Serbian
Krajina. He pled guilty to persecution on political, racial, and religious grounds, a crime
against humanity, as a co-perpetrator of a joint criminal enterprise to permanently and
forcibly remove the majority of the Croat and other non-Serb population from
approximately one-third of the territory of Croatia, in order to transform that territory
into a new Serb-dominated state. The Trial Chamber sentenced him to thirteen years
imprisonment. The Appeals Chamber affirmed the sentence.

Haradin Bala was a Kosovo Liberation Army (KLLA) soldier and prison guard at the
Llapushnik/Lapusnik prison camp or compound. He was convicted of individual
responsibility for torture, cruel treatment and murder, all violations of the laws or
customs of war. Specifically, he was found to have mistreated detainees, maintained and
enforced inhumane conditions of detention, and aided and abetted one incident of
torture at the Llapushnik/Lapusnik prison camp or compound in central Kosovo; he
also participated in the murder of nine detainees in the Berishe/Berisa Mountains. He
was sentenced to thirteen years imprisonment. (He was tried jointly with Fatmir Limaj
and Isak Musliu.)

Predrag Banovic was a guard at the Keraterm camp in Prijedor. He pled guilty to one
count of persecution as a crime against humanity, including five murders and the
beating of twenty-five prisoners incarcerated at the Keraterm camp. He was sentenced
to eight years in prison.

Vidoje Blagojevic was, among other positions, Commander of the Bratunac Brigade, a
unit of the Army of the Republika Srpska. He was convicted of aiding and abetting the
following: complicity to commit genocide (killing members of the group and causing
serious bodily or mental harm to members of the group); violations of the laws or
customs of war (murder); and crimes against humanity (murder, persecution and other



inhumane acts — specifically, forcible transfer), all in relation to the Srebrenica massacre.
He was sentenced to eighteen years in prison. (He was tried jointly with Dragan Jokic.)

Tihomir Blaskic was commander of the HVO (Croatian Defence Council) armed
forces headquarters in central Bosnia. He was convicted for atrocities committed against
Bosnian Muslims between May 1992 and January 1994, in Bosnia and Herzegovina,
particularly in the Lasva Valley region. In his capacity as commander of Bosnian Croat
forces, Blaskic was convicted for individual and command responsibility regarding six
counts of grave breaches of the 1949 Geneva Conventions under Article 2 of the ICTY
Statute,’ eleven counts of violations of the laws or customs of war (of which the
Prosecution withdrew one), and three counts of crimes against humanity. The crimes
included, znter alia, persecution, unlawful attacks upon civilians and civilian objects,
taking civilians as hostages, willful killing, willfully causing great suffering or serious
bodily injury, murder, inhuman treatment, cruel treatment, as well as destruction, and
plunder of property. Blaskic was sentenced to forty-five years imprisonment. The
Appeals Chamber overturned most convictions, finding Blaskic guilty under three
counts—inhuman treatment as a grave breach of the Geneva Conventions, based on
command responsibility regarding the operation of two detention facilities, individual
responsibility for ordering the use of protected persons for the construction of defensive
military installations, and individual responsibility regarding the use of human shields.
The Appeals Chamber sentenced Blaskic to nine years imprisonment.

Miroslav Bralo was a member of the “Jokers,” the so-called anti-terrorist platoon of the
4t Military Police Battalion of the Croatian Defence Council (HVO). He pled guilty

to persecution as a crime against humanity; murder, torture, and outrages upon personal
dignity including rape, as violations of the laws or customs of war; and torture, unlawful
confinement and inhuman treatment, as grave breaches of the 1949 Geneva
Conventions. His crimes related to the attack on the village of Ahmici in Central
Bosnia-Herzegovina, located in the municipality of Vitez, which were designed to
“ethnically cleanse” the village, and crimes related to the village of Nadioci, near Vitez in
Bosnia and Herzegovina. The crimes included killing or assisting in the killing of

" “ICTY" refers to the International Tribunal for the Prosecution of Persons Responsible for Serious Violations of
International Humanitarian Law Committed in the Territory of the Former Yugoslavia since 1991. “ICTY Statute”
refers to the Updated Statute of the International Criminal Tribunal for the former Yugoslavia, Adopted MAY 25,
1993 by Resolution 827; as amended May 13, 1998 by Resolution 1166; as amended November 30, 2000 by
Resolution 1329; as amended May 17, 2002 by Resolution 1411; as amended August 14, 2002 by Resolution
1431; as amended May 19, 2003 by Resolution 1481; as amended April 20, 2005 by Resolution 1597; as
amended February 28, 2006 by Resolution 1660.



twenty-one civilians or detainees, including nine children. He was sentenced to twenty
years imprisonment.

Radoslav Brdjanin held a number of political positions, including serving as First Vice-
President of the Assembly of the Association of the Bosanska Krajina Municipalities,
President of the Crisis Staff of the Autonomous Region of Krajina, and as a prominent
member of the Serbian Democratic Party. He was convicted of persecution, torture,
deportation and inhumane acts as crimes against humanity; willful killing and torture as
grave breaches of the 1949 Geneva Conventions; and wanton destruction of cities,
towns or villages or devastation not justified by military necessity, and destruction or
willful damage done to institutions dedicated to religion as violations of the laws or
customs of war. He was sentenced to thirty-two years in prison.

Mario Cerkez was founder of the Croatian Defence Council (HVO) and held various
commands including: Assistant Commander of the Vitez Staff; Commander of the
Vitez Brigade; Assistant Commander of the Stjepan Tomasevic Brigade (the unified
Vitez and Novi Travnik Brigades); and ultimately Commander of the Viteska Brigade.
He was convicted of individual responsibility for crimes against humanity (persecution),
and individually responsible and for command responsibility for violations of the laws or
customs of war, and grave breaches of the 1949 Geneva Conventions, based on unlawful
attack on civilians, unlawful attack on civilian objects, murder, willful killing, inhumane
acts, inhuman treatment, imprisonment, unlawful confinement of civilians, taking
civilians as hostages, wanton destruction not justified by military necessity, plunder of
public or private property, and destruction or willful damage to institutions dedicated to
religion or education. The Trial Chamber sentenced Cerkez to fifteen years
imprisonment. On appeal, the Appeals Chamber overturned most of the convictions,
but found Cerkez guilty of additional crimes. The Appelas Chamber imposed a sentence
of six years imprisonment. (He was tried jointly with Dario Kordic.)

Ranko Cesic was a member of the Bosnian Serb Territorial Defence in Grcica, Brcko
municipality, a member of the intervention platoon of the Bosnian-Serb Police Reserve
Corps in Brcko, and a member of the Bosnian Serb Police Reserve unit at the Brcko
police station. He pled guilty to six counts of crimes against humanity (five of which
charged murder and one of which charged rape) and six counts of violations of the laws
or customs of war (concerning the same events), five of which charged murder and one
of which charged humiliating and degrading treatment. He was sentenced to eighteen
years imprisonment.

Zejnil Delalic was co-ordinator of the Konjic Municipality Defense Forces, and co-
ordinated the work of the defence forces of that municipality and the War Presidency.
He was also Commander of Tactical Group 1 of the Armed Forces of Bosnia and

Herzegovina, and commander of “all formations” of the armed forces in the area of



Dreznica-Jablanica-Prozor-Konjic-Pazaric-Hadzici-Igman.  He was acquitted by the
Trial Chamber of twelve counts of grave breaches of the 1949 Geneva Conventions and
violations of the laws or customs of war. That decision was affirmed by the Appeals
Chamber. (He was tried jointly with Zdravko Mucic, Hazim Delic and Esad Landzo.)

Hazim Delic was Deputy Commander of the prison camp near the town of Celebici in
central Bosnia and Herzegovina. He was convicted of grave breaches of the 1949
Geneva Conventions. In his capacity as deputy at the Celebici camp he was responsible
for killing, torturing, sexually assaulting, beating, and otherwise subjecting detainees to
cruel and inhumane treatment. The victims were the Bosnian Serb detainees in the
Celebici camp. The Appeals Chamber affirmed the sentence of eighteen years
imprisonment. (He was tried jointly with Zdravko Mucic and Esad Landzo and Zejnil
Delalic.)

Miroslav Deronjic held several positions in the Municipality of Bratunac in Eastern
Bosnia, including serving as President of three crisis staffs. He was later appointed a
Civilian Commissioner for Srebrenica municipality, and also vice-president of the SDS
(Serbian Democratic Party of Bosnia and Herzegovina). He pled guilty to individual
responsibility regarding one count of persecution as a crime against humanity. The
persecution concerned Deronjic’s ordering the attack on the village of Glogova on May
9, 1992, which resulted in sixty-four Muslim civilian deaths. The attack was part of a
plan to permanently remove Bosnian Muslims from Glogova, Bratunac, Suha and
Voljavica. Deronjic was sentenced to ten years in prison. The sentence was affirmed
on appeal.

Damir Dosen was a guard shift leader at the Keraterm camp from June 3 to early
August 1992. He pled guilty to persecution as a crime against humanity and was
sentenced to five years imprisonment.

Drazen Erdemovic was a member of the 10t Sabotage Detachment of the Army of
Republika Srpska (VRS), which killed hundreds of Bosnian Muslim civilian men from
Srebrenica at the Pilica collective farm. He pled guilty to one count of violating the laws
or customs of war and was sentenced to five years imprisonment.

Anto Furundzija was the local commander of a special unit of the military police of the
Croatian Defence Council (HVO) known as the “Jokers.” He was convicted of two
counts of violating the laws or customs of war, as a co-perpetrator of torture and as an
aider and abettor of outrages upon personal dignity, including rape. Furundzija was
sentenced to ten years imprisonment for the former conviction and eight years
imprisonment for the latter conviction, and ordered to serve them concurrently. The
Appeals Chamber affirmed the convictions and sentences.



Stanislav Galic, was commander of the Sarajevo Romanija Corps of the Army of
Republica Srpska, reporting directly to General Ratko Mladic. He was convicted of
individual responsibility for violations of the laws or customs of war (acts of violence,
the primary purpose of which is to spread terror among the civilian population), and
crimes against humanity (murder and inhumane acts). The convictions related to a
campaign of sniping and shelling of Sarajevo. Galic was sentenced to a single sentence
of twenty years imprisonment.

Sefer Halilovic served as both Supreme Commander and, at the time relevant to the
charges, Chief of Staff, of the Main Staff of the Army of the Republic of Bosnia and
Herzegovina. He was found not guilty of command responsibility for murder as a
violation of the laws or customs of war. The charges concerned the September 8-9,
1993 killing of Bosnian Croat civilians in the village of Grabovica in Bosnia-
Herzegovina, and the September 14, 1993 killing of twenty-five Bosnian Croat civilians
in the course of an attack against Uzdol, near Prozor, in Southern Herzegovina. He was

ordered immediately released.

Goran Jelisic pled guilty to fifteen counts of crimes against humanity and sixteen counts
of violations of the laws or customs of war relating to murders, beatings, and the
plunder of private property in the municipality of Brcko in the north-eastern part of
Bosnia and Herzegovina in May 1992. The Trial Chamber acquitted Jelisic of one count
of genocide to which he had pled not guilty. The Appeals Chamber held that although
the Trial Chamber’s erroneous application of the standard under Rule 98 bis led to an
incorrect assessment of the evidence on the count of genocide, it was not appropriate to
reverse the acquittal and remit the case for further proceedings. As such, the Appeals
Chamber affirmed the Trial Chamber’s sentence of forty years imprisonment.

Dragan Jokic was Chief of Engineering of the Zvornik Brigade of the VRS (Army of
the Serbian Republic of Bosnia and Herzegovina/Republika Stpska). He was convicted
of aiding and abetting crimes against humanity (murder, extermination and persecution)
and violations of the laws or customs of war (murder) in relation to the Srebrenica
massacre. He was sentenced to nine years in prison. (He was tried jointly with Vidoje

Blagojevic.)

Miodrag Jokic served in the Yugoslav Navy as commander of the Ninth Naval Sector
(VPS) Boka, Montenegro. He pled guilty to individual and command responsibility for
violations of the laws and customs of war: murder; cruel treatment; unlawful attack on
civilians; devastation not justified by military necessity; unlawful attack on civilian
objects; and destruction or willful damage to institutions dedicated to religion, charity,
and education, the arts and sciences, historic monuments and works of art and science.
His responsibility was based on aiding and abetting these crimes and commanding forces
who shelled the Old Town of Dubrovnik on December 6, 1991. He was sentenced to



seven years imprisonment. The sentence was affirmed on appeal, although the
conviction for command responsibility was vacated.

Drago Josipovic, an HVO soldier, was convicted by the Trial Chamber of persecution,
murder, and inhumane acts as crimes against humanity for his role in the April 1993
attack on the Muslim population of the Bosnian village of Ahmici. He was sentenced to
ten, fifteen, and ten years imprisonment respectively on those counts, to be served
concurrently for fifteen years. The Appeals Chamber partially allowed his appeal and
reduced his sentence to twelve years imprisonment.

Dragan Kolundzija was a guard shift leader at the Keraterm camp from early June to
July 25, 1992. He pled guilty to persecution as a crime against humanity and was
sentenced to three years imprisonment.

Dario Kordic was Vice President of the Presidency of the so-called Croatian
Community of Herceg-Bosna; when that turned into the so-called Croatian Republic of
Herceg-Bosna, Kordic continued to serve as Vice-President. He was convicted as
individually responsible for crimes against humanity, violations of the laws or customs of
war, and grave breaches of the 1949 Geneva Conventions, based on persecutions,
unlawful attack on civilians, unlawful attack on civilian objects, murder, willful killing,
inhumane acts, inhuman treatment, imprisonment, unlawful confinement of civilians,
wanton destruction not justified by military necessity, plunder of public or private
property and destruction or willful damage to institutions dedicated to religion or
education. He was sentenced to twenty-five years imprisonment. On appeal, his
sentence of twenty-five years was affirmed, and an additional sentence of six years was
imposed. (He was tried jointly with Mario Cerkez.)

Milojica Kos was a civilian mobilized to work as a reserve officer and assigned to serve
as a guard shift leader at the Omarska camp. He was convicted by the Trial Chamber of
persecution as a crime against humanity, and murder and torture as violations of the laws
or customs of war. The crimes were committed in the region of Prijedor, between May
26 and August 30, 1992, and, more specifically, in the Omarska camp. He was
sentenced to six years imprisonment.

Radomir Kovac fought on the Republika Srpska side during the armed conflict in the
Foca municipality of Bosnia and Herzegovina and was a member of a military unit
formerly known as the “Dragan Nikolic unit.” He was convicted of enslavement and
rape as crimes against humanity, and outrages upon personal dignity as violations of the
laws or customs of war. Kovac’s criminal conduct was part of a systematic attack on the
non-Serb civilian population which included the specific targeting of Muslim women,
who were detained in places like the Kalinovik School, Foca High School and the
Partizan Sports Hall, where they were mistreated in many ways, including being raped



repeatedly. Kovac was sentenced to a single sentence of twenty years imprisonment.
The Appeals Chamber affirmed the decision of the Trial Chamber.

Milorad Krnojelac was the former warden of the Foca Kazneno-Popravni Dom (the
KP Dom), a large prison complex situated in the town of Foca, in the eastern part of
Bosnia and Herzegovina, where a large number of non-Serb men were detained for long
periods of time. He was convicted of: individual and command responsibility for
crimes against humanity (persecution based on imprisonment, living conditions and
beatings); command responsibility for crimes against humanity (inhumane acts based on
beatings); command responsibility for violations of the laws or customs of war (cruel
treatment based on beatings); and individual responsibility for violations of the laws or
customs of war (cruel treatment based on living conditions). The Appeals Chamber
overturned the Trial Chamber's finding that Krnojelac was guilty as an aider and abettor
of persecutions as a crime against humanity (imprisonment and inhumane acts) and cruel
treatment as a violation of the laws or customs of war (living conditions imposed), and
found that he was guilty as a co-perpetrator. Additionally, the Appeals Chamber held
that the Trial Chamber erred in not holding Krnojelac guilty for command responsibility
for torture and murder (as crimes against humanity and violations of the laws or customs
of war), and persecution as a crime against humanity (beatings and forced labor). The
Appeals Chamber held that he should also have been found guilty for individual
responsibility for persecution as a crime against humanity (forced labor and forcible
displacement).  The Appeals Chamber imposed a new sentence to 15 vyears
imprisonment.

Radislav Krstic was Chief of Staff of the Drina Corps of the Army of Republika Srpska
(VRS) and then its Commander during the time of the Bosnian Setb take-over of the
United Nations “safe haven” of Srebrenica in July 1995. As part of that take-over,
Bosnian women, children and elderly were removed from the enclave and between
7,000-8,000 Bosnian Muslim men and boys were systematically murdered. The Trial
Chamber convicted Krstic of genocide, violations of the laws or customs of war, and
crimes against humanity, and sentenced to forty-six years imprisonment. On appeal,
several of Krstic’s convictions pertaining to the executions of the Bosnian Muslims in
Srebrenica between July 13-19, 1995 were reduced to having aided and abetted the
crimes—specifically, convictions for genocide, extermination and persecution as crimes
against humanity, and murder as a violation of the laws or customs of war. The Appeals
Chamber upheld Kirstic’s convictions regarding murder as a violation of the laws or
customs of war, and persecution as a crime against humanity regarding crimes
committed in Potocari between July 10-13, 1995. His sentence was reduced to thirty-
five years imprisonment.



Dragoljub Kunarac was leader of a reconnaissance unit which formed part of the local
Foca Tactical Group. He was convicted of rape and torture as crimes against humanity
and rape and torture as violations of the laws or customs of war. Kunarac’s criminal
conduct was part of a systematic attack on the non-Serb civilian population which
included the specific targeting of Muslim women, who were detained in places like the
Kalinovik School, Foca High School and the Partizan Sports Hall, where they were
mistreated in many ways, including being raped repeatedly. Kunarac was sentenced to a
single sentence of twenty-eight years imprisonment. The Appeals Chamber affirmed the
decision of the Trial Chamber.

Mirjan Kupreskic, an HVO soldier, was convicted by the Trial Chamber for
persecution as a crime against humanity for his role in the April 1993 attack on the
Muslim population of the Bosnian village of Ahmici. He was sentenced to eight years
imprisonment. The Appeals Chamber reversed the conviction on the grounds of a
defective indictment and inadequate evidentiary basis for a conviction, and ordered his
immediate release. (He was tried jointly with Vlatko Kupreskic and Zoran Kupreskic.)

Vlatko Kupreskic, a police operations officer, was convicted by the Trial Chamber for
persecution as a crime against humanity for his role in the April 1993 attack on the
Muslim population of the Bosnian village of Ahmici. He was sentenced to six years
imprisonment. The Appeals Chamber reversed the conviction on evidentiary grounds,
and ordered his immediate release. (He was tried jointly with Mirjan Kupreskic and
Zoran Kupreskic.)

Zoran Kupreskic, an HVO soldier, was convicted by the Trial Chamber for
persecution as a crime against humanity for his role in the April 1993 attack on the
Muslim population of the Bosnian village of Ahmici. He was sentenced to ten years
imprisonment. The Appeals Chamber reversed the conviction on the grounds of a
defective indictment and inadequate evidentiary basis for a conviction, and ordered his
immediate release. (He was tried jointly with Mirjan Kupreskic and Vlatko Kupreskic.)

Miroslav Kvocka was a former professional policeman attached to the Omarska Police
Station and the functional equivalent of the deputy commander of the Omarska camp.
He was convicted by the Trial Chamber of persecution as a crime against humanity and
murder and torture as violations of the laws or customs of war in the region of Prijedor,
between May 26 and August 30, 1992, and, more specifically, in the Omarska camp. He
was sentenced to seven years imprisonment. On appeal, some of Kvocka’s arguments
regarding particular incidents were accepted, but none of the counts was overturned in
its entirety. His sentence was affirmed.

Esad Landzo was a guard at the prison camp near the town of Celebici in central

Bosnia and Herzegovina. He was convicted of grave breaches of the 1949 Geneva



Conventions. In his capacity as a guard at the Celebici camp he was responsible for
killing, torturing, sexually assaulting, beating, and otherwise subjecting Bosnian Serb
detainees in the Celebici camp to cruel and inhumane treatment. The Appeals Chamber
affirmed the sentence of fifteen years imprisonment. (He was tried jointly with Zdravko
Mucic, Hazim Delic and Zejnil Delalic.)

Fatmir Limaj was a member of the Kosovo Liberation Army (KLA) and alleged to
hold a position of command and control within the KLLA. He was charged with
individual and command responsibility for violations of the laws or customs of war
(cruel treatment, torture, and murder) and crimes against humanity (imprisonment,
torture, inhumane acts, and murder). He was found not guilty of the crimes charged,
and ordered immediately released. (He was tried jointly with Isak Musliu and Haradin
Bala.)

Vinko Martinovic was a commander of the Vinko Skrobo ATG (anti-terrorist group)
which was a sub-unit of the Convicts’ Battalion (KB), a military group which was a
component of the Croatian Defence Council (HVO). He was convicted of crimes
against humanity, violations of the laws or customs of war, and grave breaches of the
1949 Geneva Conventions. He was sentenced to a single sentence of eighteen years
imprisonment. On appeal, while a few parts of his convictions were overturned, his
sentence was affirmed. (He was tried jointly with Mladen Naletilic.)

Slobodan Milosevic was President of the Republic of Serbia and, subsequently,
President of the Federal Republic of Yugoslavia. ~Milosevic was charged with
perpetrating multiple crimes against humanity, grave breaches of the Geneva
Conventions of 1949, and a seties of violations of the laws or customs of war. The
charges against him were originally contained in three separate indictments for Kosovo,
Croatia, and Bosnia, but were consolidated for a single trial, which began on 12 February
2002. On March 11, 2006, Milosevic died while in custody. (Only the decision
regarding the appointment of counsel is included in this digest.)

Darko Mrdja was a member of a special unit of the Prijedor Police known as the
“Intervention Squad,” which served under the Bosnian Serb authorities in Prijedor, in
Bosnia and Herzegovina. He participated in the execution of an estimated 200 men at
Koricanske Stijene. He pled guilty to murder as a violation of the laws or customs of
war and inhumane acts as a crime against humanity and was sentenced to seventeen

years imprisonment.

Zdravko Mucic was commander of the prison camp near the town of Celebici in
central Bosnia and Herzegovina. He was convicted of grave breaches of the 1949
Geneva Conventions. In his capacity as commander at the Celebici camp, he was
responsible for killing, torturing, sexually assaulting, beating, and otherwise subjecting



detainees to cruel and inhumane treatment. The victims were the Bosnian Serb
detainees in the Celebici camp. The Appeals Chamber affirmed the sentence of nine
years imprisonment. (He was tried jointly with Hazim Delic, Esad Landzo and Zejnil
Delalic.)

Isak Musliu was a member of the Kosovo Liberation Army and alleged to be a
commander and at times prison guard of the Llapushnik/Lapusnik prison camp or
compound in central Kosovo. He was charged with individual and command
responsibility for violations of the laws or customs of war (cruel treatment, torture, and
murder) and crimes against humanity (imprisonment, torture, inhumane acts, and
murder). He was found not guilty of the crimes charged, and ordered immediately
released. (He was tried jointly with Fatmir Limaj and Haradin Bala.)

Mladen Naletilic was commander of a military group called the Convicts’ Battalion
(KB), which was a component of the Croatian Defence Council (HVO). He was
convicted of crimes against humanity, violations of the laws or customs of war, and
grave breaches of the 1949 Geneva Conventions. He was sentenced to a single sentence
of twenty years imprisonment. On appeal, while a few parts of his convictions were
overturned, his sentence was affirmed. (He was tried jointly with Vinko Martinovic.)

Dragan Nikolic was the first person indicted by the ICTY on November 4, 1994.
From early June 1992 until about September 30, 1992, he was commander of the Susica
detention camp, near the town of Vlasenica in eastern Bosnia and Herzegovina.
Between late May and October 1992, as many as 8,000 Muslims or other non-Serbs from
Vlasenica and the surrounding villages were detained at the Susica camp. Nikolic pled
guilty, and the Trial Chamber entered a single conviction for persecution as a crime
against humanity, incorporating murder, rape and torture as crimes against humanity.
The Trial Chamber sentenced him to twenty-three years imprisonment. Upon appeal,
the sentence was reduced to twenty years imprisonment.

Momir Nikolic was Assistant Commander and Chief of Security and Intelligence of the
Bratunac Brigade of the VRS (Army of the Republika Srpska). In July 1995, he was a
Captain First Class in the VRS. Nicolic pled guilty to persecution, a crime against
humanity. Following the fall of Srebrenica, Momir Nikolic organized and assisted in the
forcible transfer of the population, as well as the separation and detention of the men
prior to their execution. He also co-ordinated the exhumation and re-burial of Muslim
bodies. He was sentenced to 27 years imprisonment. Upon appeal, the sentence was
reduced to twenty years imprisonment.

Dragan Obrenovic was Chief of Staff and Deputy Commander of the Zvornik Brigade
of the VRS (Army of the Serbian Republic of Bosnia and Herzegovina/Republika
Srpska), and also acted as commander of the Brigade. The Brigade was responsible for
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the municipality in which the vast majority of the executions following the fall of
Srebrenica occurred. Members of the Zvornik Brigade participated in mass executions
of Bosnian Muslim men and assisted in transporting the bodies of those executed to
mass grave sites. Obrenovic pled guilty to one count of persecution as a crime against
humanity. He was sentenced to seventeen years in prison.

Dragan Papic was acquitted by the Trial Chamber on the one count of persecution as a

crime against humanity for which he was tried.

Biljana Plavsic was a member of the Presidency of Republika Srpska, and, after the
conflict, was President of Republika Srpska. She pled guilty to persecution as a crime
against humanity and was sentenced to eleven years imprisonment.

Dragoljub Prcac was a retired policeman and crime technician mobilized to serve in the
Omarska Police Station and acted as an administrative aide to the commander of the
Omarska camp. He was convicted by the Trial Chamber of persecution as a crime
against humanity and murder and torture as violations of the laws or customs of war in
the region of Prijedor, between May 26 and August 30, 1992, and, more specifically, in
the Omarska camp. He was sentenced to five years imprisonment. The Appeals
Chamber dismissed all of Prcac’s grounds of appeal and affirmed his sentence.

Mladjo Radic was a professional policeman attached to the Omarska Police Station and
a guard shift leader at the Omarska camp. He was convicted by the Trial Chamber of
persecution as a crime against humanity and murder and torture as violations of the laws
or customs of war in the region of Prijedor, between May 26 and August 30, 1992, and,
more specifically, in the Omarska camp. He was sentenced to twenty years
imprisonment. The Appeals Chamber dismissed all of Radic’s grounds of appeal, and
affirmed his sentence.

Vladimir Santic was a military police commander and commander of the “Jokers.” He
was convicted by the Trial Chamber of persecution, murder, and inhumane acts as
crimes against humanity for his role in the April 1993 attack on the Muslim population
of the Bosnian village of Ahmici. He was sentenced to twenty-five, fifteen, and ten years
imprisonment for those crimes, respectively, to be served concurrently for twenty-five
years. The Appeals Chamber partially allowed his appeal and reduced his sentence to
eighteen years imprisonment.

Dusko Sikirica was commander of security at the Keraterm camp between June 14 and
July 27, 1992. He pled guilty to persecution as a crime against humanity and was
sentenced to fifteen years imprisonment.

1"



Blagoje Simic, a medical doctor, was Vice-President of the Municipal Assembly,
President of the “Crisis Staff,” later renamed the War Presidency, and President of the
Serbian Democratic Party Municipal Board, of Bosanski Samac in the northeastern part
of the then Republic of Bosnia and Herzegovina. Bosanski Samac was subject to a
forcible takeover by Serb paramilitary and police on April 17, 1992. Simic was convicted
of one count of persecution as a crime against humanity, based upon unlawful arrest and
detention of Bosnian Muslim and Bosnian Croat civilians, cruel and inhumane treatment
including beatings, torture, forced labor assignments, and confinement under inhumane
conditions, and deportation and forcible transfer. He was sentenced to seventeen years
imprisonment.

Milan Simic was President of the Executive Board of the Municipal Assembly of
Bosanski Samac and a member of the Serb Crisis Staff for the city of Bosanski Samac.
He pled guilty to two counts of torture as a crime against humanity and was sentenced to

five years imprisonment.

Milomir Stakic, while serving as vice-president of the SDS (Serbian Democratic Party)
Municipal Assembly in Prijedor, replaced the freely elected President of the Assembly in
an illegal coup d’état in 1992 as part of a plan to create a purely Serbian municipality.
Stakic simultaneously served as President of the self-proclaimed Assembly of the Serbian
people of the Municipality of Prijedor, President of the Prijedor Municipal People’s
Defence Council, and civilian leader of the Prijedor Municipal Crisis Staff. Stakic
together with his co-perpetrators established the Keraterm, Omarska, and Trnopolje
prison camps, as well as other detention facilities, and took part in ordering attacks on
Hambarine and Kozarac. Stakic was convicted of crimes against humanity
(extermination and persecution) and murder as a violation of the laws or customs of
war. The Trial Chamber sentenced him to life in prison. On appeal, his sentence was

reduced to forty years imprisonment.

Pavle Strugar is a retired Lieutenant-General of the then Yugoslav Peoples’ Army
(JNA), and, at the relevant time, was commander of the Second Operational Group of
the JNA. He was charged with crimes committed from December 6-31, 1991, in the
course of a military campaign of the JNA in and around Dubrovnik Croatia in
October, November and December of 1991, and particularly, pertaining to the

December 6 attack on the Old Town of Dubrovnik. He was convicted of command
responsibility for attacks on civilians, and destruction of and willful damage to cultural
property, both violations of the laws or customs of war. He was sentenced to eight years

imprisonment.

Dusko Tadic was the former President of the Local Board of the Serb Democratic
Party (SDS) in Kozarac. He was convicted on seven counts of grave breaches of the
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1949 Geneva Conventions, six counts of violations of the laws or customs of war, and
seven counts of crimes against humanity. The crimes were committed in 1992 in the
Prijedor District and more specifically at the Omarska, Keraterm, and Trnopolje camps,
in Kozarac and in the area of Jaskici and Sivci. Tadic was sentenced to twenty years

imprisonment.

Miroslav Tadic was a member and head of the Exchange Commission, and an ex officio
member of the Crisis Staff, in Bosanski Samac, in the north eastern part of the then
Republic of Bosnia and Herzegovina. He was also Assistant Commander for Logistics
of the 4 Detachment of the Yugoslav Peoples’ Army’s 17t Tactical Group. He was
responsible for organizing and carrying out deportations of non-Serb civilians from
Bosanski Samac. He was convicted of one count of persecution, a crime against
humanity, based upon deportation and forcible transfer. He was sentenced to eight

years imprisonment. (He was tried jointly with Milan Simic and Simo Zaric.)

Stevan Todorovic, former Chief of Police in Bosanski Samac, pled guilty to persecution
as a crime against humanity and was sentenced to ten years imprisonment.

Mitar Vasiljevic was a member of the Serb minority in Visegrad and acted as an
informant for a paramilitary group known locally as the White Eagles, which operated
with the police and various military units stationed in Visegrad. He was convicted of
persecution as a crime against humanity and murder as a violation of the laws or
customs of war based on the shooting of seven unarmed civilians, five of whom died.
He was sentenced to a single sentence of twenty years imprisonment. The Appeals
Chamber determined that Vasiljevic was responsible for aiding and abetting the crimes,
but was not responsible as a co-perpetrator in a joint criminal enterprise. Accordingly, it
reduced his sentence to 15 years imprisonment.

Zoran Vukovic was a member of the Bosnian Serb forces fighting against the Bosnian
Muslim forces in the Foca municipality of Bosnia and Herzegovina, and a member of a
military unit formerly known as the “Dragan Nikolic unit.” He was convicted of rape
and torture as both crimes against humanity and violations of the laws or customs of
war. Vukovic’s criminal conduct was part of a systematic attack on the non-Serb civilian
population which included the specific targeting of Muslim women, who were detained
in places like the Kalinovik School, Foca High School and the Partizan Sports Hall,
where they were mistreated in many ways, including being raped repeatedly. Vukovic
was sentenced to a single sentence of twelve years imprisonment. The Appeals
Chamber affirmed the decision of the Trial Chamber.

Simo Zaric was Assistant Commander for Intelligence, Reconnaissance, Morale and
Information of the 4th Detachment of the Yugoslav Peoples’ Army’s (JNA’s) 17®
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Tactical Group; Chief of National Security Service for Bosanski Samac; Deputy to the
President of the War Council for Security Matters in Odzak; Assistant Commander for
Morale and Information of 2nd Posavina Brigade. He was convicted of one count of
persecution as a crime against humanity, based upon cruel and inhumane treatment
including beatings, torture and confinement under inhumane conditions, committed in
1992 in Bosanski Samac in Bosnia and Herzegovina. He was sentenced to six years
imprisonment. (He was tried jointly with Milan Simic and Miroslav Tadic.)

Zoran Zigic was a civilian mobilized to work as a reserve officer who worked for a
short period of time in the Keraterm camp delivering supplies. He was allowed to enter
the Omarska, Keraterm, and Trnopolje camps regularly as a civilian. He was convicted
by the Trial Chamber of persecution as a crime against humanity and murder, torture,
and cruel treatment as violations of the laws or customs of war. The crimes occurred in
the region of Prijedor, between May 26 and August 30, 1992. Zigic was sentenced to
twenty-five years imprisonment. The Appeals Chamber overturned Zigic’s conviction
for the crimes committed in the Omarska camp, but noted that no conviction for crimes
against individual victims under the relevant counts had been reversed. Because the
Appeals Chamber concluded that the Trial Chamber gave only little weight to Zigic’s
convictions for crimes committed in the Omarska camp, because Zigic committed the
highest number of crimes of all the accused, and because Zigic generally entered the
camps, not as apart of an official function, but solely for the purpose of abusing
detainees, the Appeals Chamber affirmed the sentence.
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LISTING OF CASES INCLUDED

This compendium contains the ultimate Trial Chamber and Appeals Chamber
judgments through December 31, 2005, including Sentencing Judgments:

Prosecutor v. Aleksovski, Case No. IT-95-14/1 (Appeals Chamber), March 24, 2000.
Prosecutor v. Aleksovski, Case No. IT-95-14/1 (Trial Chamber), June 25, 1999.

Prosecutor v. Babic, Case No. I'T-03-72-A (Appeals Chamber), July 18, 2005.
Prosecutor v. Babic, Case No. I'T-03-72-S (Trial Chamber), June 29, 2004.

Prosecutor v. Banovie, Case No. IT-02-66/1-S (Ttial Chamber), October 28, 2003.

Prosecutor v. Blaskic, Case No. I'T-95-14-A (Appeals Chamber), July 29, 2004.
Prosecutor v. Blaskic, Case No. I'T-95-14 (Trial Chamber), March 3, 2000.

Prosecutor v. Bralo, Case No. IT-95-17-S (Trial Chamber), December 7, 2005.
Prosecutor v. Brdjanin, Case No. I'T-99-36-T (Trial Chamber), September 1, 2004.
Prosecutor v. Cesic, Case No. I'T-95-10/1-S (Ttial Chamber), March 11, 2004.

Prosecutor v. Delalic, Mucic, Delic and Iandzo, Case No. IT-96-21 (Appeals Chamber),
February 20, 2001.
Prosecutor v. Delalic, Mucic, Delic and Landze, Case No. 1T-96-21 (Trial Chamber),
November 16, 1998.

[Note: This case is routinely referred to as the “Celebici” case. Subsequent to

the appeal of Delalic’s acquittal, the case was captioned Prosecutor v. Mucic, Delic

and Landzo.]

Prosecutor v. Deronjic, Case No. IT-02-61-A (Appeals Chamber), July 20, 2005.
Prosecutor v. Deronjic, Case No. IT-02-61-S (Trial Chamber), March 30, 2004.

Prosecutor v. Erdemovic, Case No. I'T-96-22 (Appeals Chamber), October 7, 1997.
Prosecutor v. Erdemovic, Case No. IT-96-22 (Trial Chamber), March 5, 1998.

Prosecutor v. Furundzija, Case No. IT-95-17/1 (Appeals Chamber), July 21, 2000.
Prosecutor v. Furundzija, Case No. IT-95-17/1 (Ttial Chamber), December 10, 1998.

Prosecutor v. Galic, Case No. I'T-98-29-T (Trial Chamber), December 5, 2003.
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Prosecutor v. Halilovie, Case No. I'T-01-48-T (Ttial Chamber), November 16, 2005.

Prosecutor v. Jelisic, Case No. I'T-95-10 (Appeals Chamber), July 5, 2001.
Prosecutor v. Jelisic, Case No. I'T-95-10 (Trial Chamber), December 14, 1999.

Prosecutor v. Miodrag Jokic, Case No. I'T-01-42/1-A (Appeals Chamber), August 30, 2005.
Prosecutor v. Miodrag Jokic, Case No. IT-01-42/1-S (Ttial Chamber), March 18, 2004.
[Note: Two defendants have the last name of Jokic; therefore first names are

used.]

Prosecutor v. Dragan Jokic, Case No. I'T-02-60-T (Trial Chamber), January 17, 2005.

Prosecutor v. Kordic and Cerkez, Case No. IT-95-14/2 (Trial Chamber), February 26, 2001.
Prosecutor v. Kordic and Cerkez, Case No. 1T-95-14/2 (Bureau Decision), May 4, 1998, &
(Trial Chamber), May 21, 1998.

Prosecutor v. Kordic and Cerkez, Case No. IT-95-14/2-A, (Appeals Chamber), December 17,
2004.

Prosecutor v. Krnojelac, Case No. T-97-25-A (Appeals Chamber), September 17, 2003.
Prosecutor v. Krnojelac, Case No. I'T-97-25 (Trial Chamber), March 15, 2002.

Prosecutor v. Krstic, Case No. I'T-98-33-A (Appeals Chamber), April 19, 2004.
Prosecutor v. Krstie, Case No. I'T-98-33 (Trial Chamber), August 2, 2001.

Prosecutor v. Kunarac, Kovac, and 1 okovic, Case No. IT-96-23 and 1T-96-23/1 (Appeals
Chamber), June 12, 2002.

Prosecutor v. Kunarac, Kovac, and 1V nkovic, Case No. IT-96-23 and 1T-96-23/11 (Ttial
Chamber), February 22, 2001.

Prosecutor v. Kupreskic et al., Case No. I'T-95-16-A (Appeals Chamber), October 23, 2001.
Prosecutor v. Kupreskic et al., Case No. I'T-95-16 (Ttial Chamber), January 14, 2000.

Prosecutor v. Kvocka, Radic, Zigic, and Preac, Case No. IT-98-30/1-A (Appeals Chamber),
February 28, 2005.
Prosecutor v. Kvocka, Radic, Zigic, and Preac, Case No. IT-98-30/1 (Trial Chamber),
November 2, 2001.

Prosecutor v. Limay, Bala and Muslin, Case No. I'T-03-66-T (Ttial Chamber), November 30,
2005.
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Milosevic v. Prosecutor, Case No. I'T-02-54-AR73.7, Decision On Interlocutory Appeal Of
The Trial Chamber’s Decision On The Assignment Of Defense Counsel, November 1,
2004.
[Note: The case is listed as Milosevic v. Prosecutor because it is based on an
interlocutory appeal by the defendant.]

Prosecutor v. Mrdja, Case No. IT-02-59-S (Trial Chamber), March 31, 2004.

Prosecutor v. Mucic, Delic and Landzoe, Case No. I'T-96-21 (Appeals Chamber), April 8, 2003.
[Note: This case is routinely referred to as the “Celebici” case. It was originally
under the caption Prosecutor v. Delalic, Mucic, Delic and Iandzo.]

Prosecutor v. Naletilic and Martinovic, Case No. I'T-98-34 (Trial Chamber), March 31, 2003.*

Prosecutor v. Momir Nikolic, Case No. I'T-02-60/1-S (Trial Chamber), December 2, 2003.%*
[Note: Two defendants have the last name of Nikolic; therefore first names are

used.]

Prosecutor v. Dragan Nikolic, Case No. IT-94-2-A (Appeals Chamber), February 4, 2005.
Prosecutor v. Dragan Nikolic, Case No. IT-94-2-S (Ttial Chamber), December 18, 2003.

Prosecutor v. Obrenovic, Case No. I'T-02-60/2-S (Ttial Chamber), December 10, 2003.
Prosecutor v. Plavsic, Case No. I'T-00-39&40/1 (Ttial Chamber), February 27, 2003.

Prosecutor v. Rajic, Case No. IT-95-12 (Trial Chamber), Review of the Indictment
pursuant to Rule 61 of the Rules of Procedure and Evidence, September 13, 1996.

Prosecutor v. Sikirica et al., Case No. I'T-95-8 (Trial Chamber), November 13, 2001.
Prosecutor v. Sikirica et al., Case No. I'T-95-8 (Trial Chamber), September 3, 2001.

Prosecutor v. Milan Simic, Case No. IT-95-9/2-§ (Ttial Chamber), October 17, 2002.
[Note: Two defendants have the last name of Simic; therefore first names are

used.]

Prosecutor v. Blagoje Simic, Tadic and Zaric, Case No. I'T-95-9 (Trial Chamber), October 17,
2003.

Prosecutor v. Stakic, Case No. I'T-97-24-T (Trial Chamber), July 31, 2003.#+*

Prosecutor v. Strugar, Case No. I'T-01-42-T, (Trial Chamber), January 31, 2005.
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Prosecutor v. Tadic, Case No. IT-94-1 (Appeals Chamber), Decision on the Defence
Motion for Interlocutory Appeal on Jurisdiction, October 2, 1995.

Prosecutor v. Tadic, Case No. IT-94-1 (Appeals Chamber), January 31, 2000.

Prosecutor v. Tadic, Case No. I'T-94-1 (Appeals Chamber), January 26, 2000.

Prosecutor v. Tadic, Case No. IT-94-1 (Appeals Chamber), July 15, 1999.

Prosecutor v. Tadic, Case No. I'T-94-1 (Trial Chamber), November 11, 1999.

Prosecutor v. Tadic, Case No. I'T-94-1 (Trial Chamber), May 7, 1997.

Prosecutor v. Todorovic, Case No. IT-95-9/1 (Trial Chamber), July 31, 2001.

Prosecutor v. Vastljevic, Case No. I'T-98-32-A (Appeals Chamber), February 25, 2004.
Prosecutor v. Vasifjevic, Case No. IT-98-32-T' (Trial Chamber), November 29, 2002.

* AN APPEAL HAS SINCE BEEN RENDERED IN THE NALETILIC AND MARTINOVIC CASE,
DATED MAY 3, 2006.

** AN APPEAL HAS SINCE BEEN RENDERED IN THE CASE OF MOMIR NIKOLIC, DATED
MARCH 8, 2006.

*** AN APPEAL HAS SINCE BEEN RENDERED IN THE STAKIC CASE, DATED MARCH 22, 2006.
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I) WAR CRIMES: GRAVE BREACHES OF THE GENEVA
CONVENTIONS OF 1949 (ARTICLE 2)

a) Statute
ICTY Statute, Article 2:

“The International Tribunal shall have the power to prosecute persons committing
or ordering to be committed grave breaches of the Geneva Conventions of 12
August 1949, namely the following acts against persons or property protected under
the provisions of the relevant Geneva Convention:

(a) wilful killing;

(b) torture or inhuman treatment, including biological experiments;

(c) wilfully causing great suffering or serious injury to body or health;

(d) extensive destruction and appropriation of property, not justified by military

necessity and carried out unlawfully and wantonly;

(e) compelling a prisoner of war or a civilian to serve in the forces of a hostile

power;

(f) wilfully depriving a prisoner of war or a civilian of the rights of fair and

regular trial;

(2) unlawful deportation or transfer or unlawful confinement of a civilian;

(h) taking civilians as hostages.”

b) General elements for Article 2 crimes

Prosecutor v. Blaskic, Case No. 1T-95-14-A (Appeals Chamber), July 29, 2004, para. 170:
“The Appeals Chamber considers that the jurisdictional prerequisites for the application
of Article 2 of the Statute have been exhaustively considered in the jurisprudence of the
International Tribunal and only the relevant aspects will be restated here. In order for
the International Tribunal to prosecute an individual for grave breaches of the Geneva
Conventions under Article 2 of the Statute, the offence must be committed, zzzer alia: (i)
in the context of an international armed conflict; and (ii) against persons or property

2

defined as ‘protected’ under the Geneva Conventions.” See also Prosecutor v. Tadzc, Case
No. IT-94-1 (Appeals Chamber), July 15, 1999, para. 80 (similar).

Prosecutor v. Brdjanin, Case No. IT-99-36-T (Trial Chamber), September 1, 2004, para.
121: “There are four preconditions to the applicability of Article 2 of the Statute: (i) the
existence of an armed conflict; (ii) the establishment of a nexus between the alleged
crimes and the armed conflict; (iii) the armed conflict must be international in nature;
and (iv) the victims of the alleged crimes must qualify as protected persons pursuant to
the provisions of the 1949 Geneva Conventions.” See also Prosecutor v. Naletilic and

19



Martinovie, Case No. IT-98-34 (Trial Chamber), March 31, 2003, para. 176 (same

requirements).

Prosecutor v. Simic, Tadic, and Zaric, Case No. I'T-95-9 (Trial Chamber), October 17, 2003,
paras. 105-106: “A precondition to the applicability of Article 2 is the existence of an
armed conflict in the territory where the crimes are alleged to have occurred. . .. A
further precondition to the applicability of Article 2 is the existence of a nexus between
the crimes alleged and the armed conflict, i.e. of a sufficient link between them. J
“The jurisprudence of the Tribunal has established two further requirements for the
application of Article 2 of the Statute: (i) it must be demonstrated that the crimes
occurred in the context of an international armed conflict; (i) the victims of the crimes
must qualify as ‘protected persons’ under the applicable provision of the Geneva

Conventions.”
i) the existence of an armed conflict (element 1)
(1) armed conflict required

Blaskic, (Appeals Chamber), July 29, 2004, para. 170: “In order for the International
Tribunal to prosecute an individual for grave breaches of the Geneva Conventions
under Article 2 of the Statute, the offence must be committed, zuter alia: (i) in the
context of an . . . armed conflict. . . .”

Prosecutor v. Kordic and Cerkez, Case No. IT-95-14/2 (Ttial Chamber), February 26, 2001,
para. 22: “Articles 2 and 3 of the Statute set forth provisions which reflect the laws of
war; plainly a pre-condition to the applicability of these Articles is the existence of an
armed conflict in the territory where the crimes are alleged to have occurred.”

See also Brdjanin, (Trial Chamber), September 1, 2004, para. 121 (requiring armed
conflict); Sumic, Tadic, and Zarie, (Trial Chamber), October 17, 2003, para. 105 (same);
Naletilic and Martinovie, (Trial Chamber), March 31, 2003, para. 176 (same).

(2) armed conflict defined

Prosecutor v. Kunarae, Kovac, and V'okovie, Case No. IT-96-23 and 1T-96-23/1 (Appeals
Chamber), June 12, 2002, para. 56: “An ‘armed conflict’ is said to exist ‘whenever there
is a resort to armed force between States or protracted armed violence between
governmental authorities and organised armed groups or between such groups within a
State.” See also Prosecutor v. Tadic, Case No. IT-94-1 (Appeals Chamber), Decision on the
Defence Motion for Interlocutory Appeal on Jurisdiction, October 2, 1995, para. 70

(same).
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Brdjanin, (Trial Chamber), September 1, 2004, para. 122: “It is settled in the
jurisprudence of this Tribunal that an armed conflict exists ‘whenever there is resort to
armed forces between States or protracted armed violence between governmental

>

authorities and organised armed groups or between such groups within a State.” See also

Stakic, (Trial Chambers), July 31, 2003, para. 568 (same).
(3) duration of application of international humanitarian law

Tadic, (Appeals Chamber), Decision on the Defence Motion for Interlocutory Appeal on
Jurisdiction, October 2, 1995, para. 70: “International humanitarian law applies from the
initiation of such armed conflicts and extends beyond the cessation of hostilities until a
general conclusion of peace is reached; or, in the case of internal conflicts, a peaceful
settlement is achieved.”

ii) there must be a nexus between the conflict and crimes alleged
(element 2)

Brdjanin, (Trial Chamber), September 1, 2004, para. 121: One of the preconditions to the
applicability of Article 2 of the Statute is “the establishment of a nexus between the
alleged crimes and the armed conflict. . . .”

Kordic and Cerkez, (Trial Chamber), February 26, 2001, para. 32: “[I]n order for a
particular crime to qualify as a violation of international humanitarian law under Articles
2 and 3 of the Statute, the Prosecution must also establish a sufficient link between that
crime and the armed conflict.”

Prosecutor v. Blaskic, Case No. I'T-95-14 (Trial Chamber), March 3, 2000, para. 69: “[I]t is
imperative to find an evident nexus between the alleged crimes and the armed conflict as

a whole.”

(1) not necessary that actual combat occurred in the area where the
crimes occurred

Brdjanin, (Ttrial Chamber), September 1, 2004, para. 123: “In linking the offences to the
armed conflict, it is not necessary to establish that actual combat activities occurred in
the area where the crimes are alleged to have occurred.” See also Tadic, (Appeals
Chamber), October 2, 1995, para. 70 (invoking same test); Simz, Tadic, and Zaric, (Trial
Chamber), October 17, 2003, para. 105 (invoking same test).

Blaskic, (Trial Chamber), March 3, 2000, para. 69: “This does not mean that the crimes
must all be committed in the precise geographical region where an armed conflict is

taking place at a given moment.”
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(2) it is sufficient that the crimes were closely related to the
hostilities

Brdjanin, (Trial Chamber), September 1, 2004, para. 123: “‘[I]t is sufficient that the
alleged crimes were closely related to the hostilities occurring in other parts of the
territories controlled by the parties to the conflict.”
(Appeals Chamber), October 2, 1995, para. 70 (invoking same test); Simz, Tadi, and
Zarie, (Trial Chamber), October 17, 2003, para. 105 (invoking same test); Kordic and
Cerkez, (Trial Chamber), February 26, 2001, para. 32 (invoking same test); Blaskzc, (Trial

Chamber), March 3, 2000, para. 69 (invoking same test).

(emphasis in original) See also Tadic,

iii) the armed conflict must be international (element 3)
(1) international armed conflict required

Blaskic, (Appeals Chamber), July 29, 2004, para. 170: “[TThe offence must be committed,

2

inter alia . . . in the context of an international armed conflict . . . .” See also Brdjanin,
(Trial Chamber), September 1, 2004, para. 121 (requiring international armed conflict);
Simic, Tadic, and Zarie, (Ttrial Chamber), October 17, 2003, para. 106 (same); Naletilic and

Martinovie, (Trial Chamber), March 31, 2003, para. 176 (same);
(2) international armed conflict defined

Tadic, (Appeals Chamber), July 15, 1999, para. 84: “It is indisputable that an armed
conflict is international if it takes place between two or more States. In addition, in case
of an internal armed conflict breaking out on the territory of a State, it may become
international (or, depending upon the circumstances, be international in character
alongside an internal armed conflict) if (i) another State intervenes in that conflict
through its troops, or alternatively if (ii) some of the participants in the internal armed
conflict act on behalf of that other State.” See also Kordic and Cerkez, (Trial Chamber),
February 26, 2001, para. 66 (quoting same).

Brdjanin, (Trial Chamber), September 1, 2004, para. 124: “Clearly, an armed conflict is
international in nature if it takes place between two or more States. In addition, an
internal armed conflict may become international if (i) another State intervenes in that
conflict through its troops, or, alternatively, (ii) some of the participants in the internal
armed conflict act on behalf of that other State.”
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(3) where state has not intervened in another state directly through
its own troops, “overall control test” applies to determine
whether sufficient control over military forces exists

Prosecutor v. Kordic and Cerkez, Case No. IT-95-14/2-A (Appeals Chamber), December 17,
2004, paras. 299, 307, 313: “When determining the international character of the armed
conflict, the Trial Chamber applied the overall control test set out in the Tadic Appeal
Judgement, according to which an armed conflict becomes international when a foreign
state exercises overall control over the military forces of one of the belligerents.” “The
Appeals Chamber confirmed this reasoning in A/eksovsk: and reiterated that the ¢ffective
control test, as set out by the IC] [International Court of Justice] in the Nicaragua Case, is
not persuasive. The Appeals Chamber does not see any reason to depart from this
settled jurisprudence.” “[T]he Trial Chamber did not err in law when it applied the
overall control test for the determination of the international character of the armed
conflict in Central Bosnia.” (emphasis in original) See also Kordic and Cerkez, (Appeals
Chamber), December 17, 2004, paras. 309-312.

Prosecutor v. Delalic, et al., Case No. I'T-96-21 (Appeals Chamber), February 20, 2001, para.
26: “The ‘overall control’ test set forth in the Tadic Appeal Judgement is . . . the
applicable criteria for determining the existence of an international armed conflict.”

Prosecutor v. Aleksovski, Case No. IT-95-14/1 (Appeals Chamber), March 24, 2000, paras.
134, 145: “[The Appeals Chamber will follow its decision in the Tadic Judgement, since,
after careful analysis, it is unable to find any cogent reason to depart from it,” and the
““overall control’ test, set out in the Tadic Judgement is the applicable law.” “The
‘overall control’ test calls for an assessment of all the elements of control taken as a
whole, and a determination to be made on that basis as to whether there was the
required degree of control.”

Tadic, (Appeals Chamber), July 15, 1999, para. 146: “The Appeals Chamber has
concluded that in general international law, [different] tests may be applied for
determining whether an individual is acting as a de facto State organ. In the case of
individuals forming part of armed forces or military units, as in the case of any other
hierarchically organised group, the test is that of overall control by the State.”

Brdjanin, (Trial Chamber), September 1, 2004, para. 124: “There are three different tests,
specific to the circumstances, to determine the degree of control that a foreign State has
over armed forces fighting on its behalf. For armed forces, militias or paramilitary units
acting as de facto organs of the State, the establishment of the overall character of the
control suffices.”
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Kordic and Cerkez, (Trial Chamber), February 26, 2001, para. 111: Tadic “established that
an armed conflict, which is otherwise internal, is internationalised if a foreign state
exercises ‘overall control’ over the military forces of one of the parties to that conflict.”

See also Brdjanin, (Trial Chamber), September 1, 2004, footnote 319: “describing the
three different tests: 1) For single private individuals or groups, not militarily organised,
acting as a de facto organ of the State., it is necessary to ascertain that the said State has
issued specific instructions concerning the commission of that particular act or that it
has publicly endorsed or approved the unlawful act ex post facto; 2) for armed forces,
militias or paramilitary units acting as de facto organs of the State, the establishment of the
overall character of the control suffices and 3) private individuals who are assimilated to
State organs on account of their actual behaviour within the structure of the State may
be regarded as de facto organs of the State, regardless of any possible requirement of State

instructions.”

(4) overall control test satisfied where a state has a role in
organizing, coordinating or planning the military actions of the
military group, in addition to financing, training and equipping
or providing operational support

Kordic and Cerkez, (Appeals Chamber), December 17, 2004, paras. 306, 308: “The Tadic

Appeal Judgement addressed in detail the circumstances under which armed forces may

be regarded as acting on behalf of a foreign state, thereby rendering the armed conflict

international. The Appeals Chamber in that case determined the elements of a foreign

state’s overall control over such armed forces:
[Clontrol by a State over subordinate amed forces or militias or paramilitary units may
be of an overall character (and must comprise more than the mere provision of
financial assistance or military equipment or training). [...] The control required
by international law may be deemed to exist when a State [...] bas a role in
organising, coordinating or planning the military actions of the military group, in addition
to financing, training and equipping or providing operational support to that
group.”

“The Tadic Appeal Judgement initially held that:
[one]| should distinguish the situation of individuals acting on behalf of a State
without specific instructions, from that of individuals making up an organised and
hierarchically structured group, such as a military unit or, in case of war or civil strife,
armed bands of irregulars or rebels. Plainly, an organised group differs from an
individual in that the former normally has a structure, a chain of command and a
set of rules as well as the outward symbols of authority. Normally a member of
the group does not act on his own but conforms to the standards prevailing in
the group and is subject to the authority of the head of the group.
Consequently, for the attribution to a State of acts of these groups it is sufficient
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to require that the group as a whole be under the overall control of the State.
The Appeals Chamber agrees with this analysis.” (emphasis in original)

Tadic, (Appeals Chamber), July 15, 1999, paras. 137, 138: “[CJontrol by a State over
subordinate armed forces or militias or paramilitary units may be of an overall character (and
must comprise more than the mere provision of financial assistance or military
equipment or training). This requirement, however, does not go so far as to include the
issuing of specific orders by the State, or its direction of each individual operation.
Under international law it is by no means necessary that the controlling authorities
should plan all the operations of the units dependent on them, choose their targets, or
give specific instructions concerning the conduct of military operations and any alleged
violations of international humanitarian law. The control required by international law
may be deemed to exist when a State (or, in the context of an armed conflict, the Party
to the conltlict) bas a role in organising, coordinating or planning the military actions of the military
group, in addition to financing, training and equipping or providing operational support
to that group. Acts performed by the group or members thereof may be regarded as
acts of de facto State organs regardless of any specific instruction by the controlling State
concerning the commission of each of those acts.” “[I]f the controlling State is not the
territorial State where the armed clashes occur or where at any rate the armed units
perform their acts, more extensive and compelling evidence is required to show that the
State is genuinely in control of the units or groups not merely by financing and
equipping them, but also by generally directing or helping plan their actions.” (emphasis
in original) See also Naletilic and Martinovie, (Trial Chamber), March 31, 2003, para. 184
(quoting same).

Brdjanin, (Ttial Chamber), September 1, 2004, para. 124: “The control required by
international law may be deemed to exist when a State (or, in the context of an armed
conflict, the Party to the conflict) has a role in (i) organising, coordinating or planning
the military actions of the military group, in addition to (i) financing, training and
equipping or providing operational support to that group. These two elements must
both be satisfied.”

(5) do not just look at the locality where the crimes occurred to
determine if conflict is international

Kordic and Cerkez, (Appeals Chamber), December 17, 2004, paras. 319-321: “The
Appeals Chamber recalls that the Tadic Appeal Decision on Jurisdiction explained that
‘the very nature of the [Geneva] Conventions — particularly [Geneva|] Conventions III
and IV — dictates their application throughout the territories of the parties to the
conflict; any other construction would substantially defeat their purpose.” It further held
that in the case of an armed conflict, until a peaceful settlement is achieved,
‘international humanitarian law continues to apply in the whole territory of the warring
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States [...], whether or not actual combat takes place there.” It concluded that ‘[i]t is
sufficient that the alleged crimes were closely related to the hostilities occurring in other
parts of the territories controlled by the parties to the conflict.” The Appeals Chamber
also held that ‘the conflicts in the former Yugoslavia have both internal and international
aspects.”

“In the light of these findings, the Appeals Chamber holds that the Trial
Chamber correctly found that:

[tjhe determination as to whether the conflict is international or internal has to

be made on a case-by-case basis, that is, each case has to be determined on its

own merits, and accordingly, it would not be permissible to deduce from a

decision that an internal conflict in a particular area in Bosnia was

internationalised that another internal conflict in another area was also
internationalised.  However, it would be wrong to construe the Appeals

Chamber’s Decision as meaning that evidence as to whether a conflict in a

particular locality has been internationalised must necessarily come from

activities confined to the specific geographical area where the crimes were
committed, and that evidence of activities outside that area is necessarily
precluded in determining that question.”

“This reasoning is supported by the purpose of the Geneva Conventions. Once
an armed conflict has become international, the Geneva Conventions apply throughout
the respective territories of the warring parties. Accordingly, the Trial Chamber did not
err by taking into account the situation in other areas within Bosnia and Herzegovina
linked to the armed conflict in Central Bosnia when examining the international
character of the armed conflict.” (emphasis in original) See also Tadic, (Appeals
Chamber), Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction,
October 2, 1995, para. 70 (source of various quoted language); Kordic and Cerkez, (Trial
Chamber), February 26, 2001, para. 70 (source of indented quote).

Blaskic, (Trial Chamber), March 3, 2000, para. 64: “It is not necessary to establish the
existence of an armed conflict within each municipality concerned. It suffices to
establish the existence of the conflict within the whole region of which the municipalities
are a part.”

(6) failure to recognize state of war irrelevant

Kordic and Cerkez, (Appeals Chamber), December 17, 2004, para. 373: “[T]lhe Appeals
Chamber turns to the argument that there was no international armed conflict between
Croatia and Bosnia and Herzegovina because they denied the existence of a state of war
between them. Without prejudice to the factual veracity of this claim, the Appeals
Chamber finds any such argument irrelevant. Article 2 of Geneva Convention IV speaks
of ‘armed conflict [...] between two or more of the High Contracting Parties, even if the
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state of war is not recognised by oze of them.” However, this article cannot be
interpreted to rule out the characterisation of the conflict as being international in a case
when #one of the parties to the armed conflict recognises the state of war. The purpose
of Geneva Convention 1V, ze. safeguarding the protected persons, would be endangered
if States were permitted to escape from their obligations by denying a state of armed
conflict. = The Appeals Chamber recalls that ‘[ijt must not be forgotten that the
Conventions have been drawn up first and foremost to protect individuals, and not to
serve State interests.”” (emphasis in original)

(7) pleading international armed conflict

Simic, Tadic, and Zaric, (Trial Chamber), October 17, 2003, para. 113: “Following the
Kupreskic guidelines, the Appeals Chamber has clarified that what an Indictment needs to
plead in relation to an allegation that an armed conflict was international is the fact that
the armed conflict was international in character, and the basis upon which such an
assertion is made: ‘the Prosecution would be obliged to identify the foreign entity under
whose overall control one of the parties to that conflict is alleged to have been acting.’
The Trial Chamber in Hadzihasanovic held that the Indictment in that case, which referred
to a ‘state of international armed conflict’ without more was defective, and ordered the
Prosecution ‘to amend the Indictment to clearly state between which states it is alleging
an international armed conflict existed.”

(a) application—pleading international armed conflict

Simic, Tadic, and Zaric, (Trial Chamber), October 17, 2003, para. 120: “The importance of
adequate pleadings before trial is to allow the Defence to conduct a search for material
evidence and potential witnesses before trial to enable them to fully prepare cross-
examination of the Prosecution witnesses during the Prosecution case. This level of
preparation allows the Defence to elicit evidence which supports the Defence case
during their cross-examination of Prosecution witnesses as envisaged by Rule 90(H).
The Trial Chamber concludes that the defect in the Amended Indictment in relation to
the pleading of the existence of an international armed conflict was not cured by the
Prosecution before the start, and during trial, and that the preparation of the Defence of
the Accused was materially impaired. Consequently, the Trial Chamber considers that
the evidence presented on the existence of an international armed conflict shall be
excluded as being outside the scope of the Amended Indictment. As proof of the
existence of an international armed conflict is one of the requisite jurisdictional elements
for a charge based on Article 2 of the Statute, the Trial Chamber concludes that Count 3

is untenable and is therefore dismissed.”
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(8) application—international armed conflict

(a) conflict between Bosnia and Herzegovina, and Croatia

Kordic and Cerkez, (Appeals Chamber), December 17, 2004, paras. 342, 350, 355, 360,
361, 369: “The Trial Chamber held that the armed conflict in Central Bosnia was of an
international character, owing both to Croatia’s direct intervention and its overall control
of the HVO [Croatian Defence Council].” “The Appeals Chamber observes that the
appealed counts relate to the period between October 1992 and September 1993, and
will thus focus on this period when examining the finding that the conflict was
international.”

“The Appeals Chamber finds that on the basis of [the] evidence, even taking
into account that there was no requirement for Croatian troops to be present in Central
Bosnia, that no reasonable trier of fact could have found that Croatia directly intervened
in the armed conflict in Central Bosnia.” “The Appeals Chamber is aware that deference
is due to these findings by the Trial Chamber, which under the Statute has the primary
responsibility for hearing and evaluating the evidence presented before it. However, the
evidence is inadequate to an extent that a reasonable trier of fact could not have
established beyond reasonable doubt that Croatian troops were indeed sent to Central
Bosnia.”

“The Appeals Chamber now turns to the question of whether the HVO
[Croatian Defence Council] acted on behalf of Croatia. It will examine whether the Trial
Chamber erroneously held that these criteria were satisfied and thus Croatia exercised
overall control over the HVO:

a) The provision of financial and training assistance, military equipment and

operational supportt;

b) Participation in the organisation, coordination or planning of military

operations.”

“The Appeals Chamber finds that on the basis of the evidence set out above a
reasonable trier of fact could have found beyond reasonable doubt that Croatia exercised
overall control over the HVO at the relevant time.” (emphasis in original)

Kordic and Cerkez, (Trial Chamber), February 26, 2001, paras. 108-146: The Trial
Chamber concluded that the relevant issues were (a) whether Croatia intervened in the
armed conflict between the Bosnian Muslims and the Bosnian Croats in Bosnia and
Herzegovina through its troops and, alternatively, (b) whether the HVO [Croatian
Defence Council] acted on behalf of Croatia. “The Chamber concludes that the
evidence in this case satisfies each of the alternative criteria set forth . . . for

internationalising an internal conflict.”

Blaskic, (Trial Chamber), March 3, 2000, paras. 83-123: The Trial Chambers concluded
that “[blased on Croatia’s direct intervention in BH [Republic of Bosnia and
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Herzegovina]” there was “ample proof to characterise the conflict as international,” and
that Croatia’s “indirect control over the HVO [Croatian Defence Council] and HZHB
[Croatian Community of Herceg-Bosna]” and “indirect intervention” would “permit the
conclusion that the conflict was international.” The Trial Chamber found that “Croatia,
and more specifically former President Tudjman, was hoping to partition Bosnia and
exercised such a degree of control over the Bosnian Croats and especially the HVO that
it is justified to speak of overall control. [IThe close ties between Croatia and the
Bosnian Croats did not cease with the establishment of the HVO.”

Prosecutor v. Rajic, Case No. IT-95-12 (Trial Chamber), Review of the Indictment
pursuant to Rule 61 of the Rules of Procedure and Evidence,? September 13, 1996,
paras. 13, 26, 32: “[F]or purposes of the application of the grave breaches provisions of
Geneva Convention IV, the significant and continuous military action by the armed
forces of Croatia in support of the Bosnian Croats against the forces of the Bosnian
Government on the territory of the latter was sufficient to convert the domestic conflict
between the Bosnian Croats and the Bosnian Government into an international one.”
“IBletween 5000 to 7000 members of the Croatian Army, as well as some members of
the Croatian Armed Forces (‘HOS’), were present in the territory of Bosnia and were
involved, both directly and through their relations with Croatian Community of Herceg-
Bosna (‘HB’) and the Croatian Defence Council (‘HVO’), in clashes with Bosnian
Government forces in central and southern Bosnia. [T]he Bosnian Croats can, for the
purposes of these proceedings, be regarded as agents of Croatia in respect of discrete
acts which are alleged to be violations of the grave breaches provisions of the Geneva
Conventions. It appears that Croatia, in addition to assisting the Bosnian Croats . . .
inserted its own armed forces into the conflict on the territory of Bosnia and exercised a
high degree of control over both the military and political institutions of the Bosnian
Croats.”

(b) conflict between Bosnia and Herzegovina, and the Federal
Republic of Yugoslavia (Serbia and Montenegro)

Delalic et al., (Appeals Chamber), February 20, 2001, paras. 33, 48, 50: “The Trial
Chamber’s finding as to the nature of the conflict prior to 19 May 1992 is based on a
finding of a direct participation of one State on the territory of another State. This
constitutes a plain application of the holding of the Appeals Chamber in Tadic that it ‘is
indisputable that an armed conflict is international if it takes place between two or more

2 “Rule” or “Rules” hereinafter refer to the ICTY Rules of Procedure and Evidence, as amended, located at
http://www.un.org/icty/legaldoc-e/index.htm.
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States,” which reflects the traditional position of international law. . . .” “Although the
Trial Chamber did not formally apply the ‘overall control’ test set forth by the Tadic
Appeal Judgement, . . . the Trial Chamber’s legal reasoning is entirely consistent with the
previous jurisprudence of the Tribunal.” “The Trial Chamber came to the conclusion,
as in the Tadic case, that the armed conflict taking place in Bosnia and Herzegovina after
19 May 1992 could be regarded as international because the FRY [the Federal Republic
of Yugoslavia (Serbia and Montenegro)| remained the controlling force behind the
Bosnian Serbs armed forces after 19 May 1992. ... [T]his Appeals Chamber is satisfied
that the facts as found by the Trial Chamber fulfil the legal conditions as set forth in the
Tadic case.”

Tadic, (Appeals Chamber), July 15, 1999, paras. 156, 162: “It is sufficient to show that
[the Yugoslav Army] exercised overall control over the Bosnian Serb Forces. Such
control manifested itself not only in financial, logistical and other assistance and support,
but also, and more importantly, in terms of participation in the general direction,
coordination and supervision of the activities and operations of the VRS [the Army of
the Serbian Republic of Bosnia and Herzegovina/Republika Srpska]. This sort of
control is sufficient for the purposes of the legal criteria required by international law.”
“|FJor the period material to this case (1992), the armed forces of the Republika Srpska
were to be regarded as acting under the overall control of and on behalf of the FRY [the
Federal Republic of Yugoslavia (Serbia and Montenegro)]. Hence, even after 19 May
1992 the armed conflict in Bosnia and Herzegovina between the Bosnian Setbs and the

central authorities of Bosnia and Herzegovina must be classified as an znernational armed

conflict.” See also Tadic, (Appeals Chamber), July 15, 1999, para. 87.

For application of the “overall control” test, the issue of “participation,” and the finding
that the armed conflict in the Autonomous Region of Krajina from April 1, 1992
through December 31, 1992 was international, see Brdjanin, (Ttial Chamber), September
1, 2004, paras. 144-154.

iv) the person or property at issue must be “protected” (element 4)

Blaskic, (Appeals Chamber), July 29, 2004, para. 172: “[T]he offences covered by Article
2 of the Statute must be committed against persons or property protected under the
provisions of the relevant Geneva Conventions.”

Brdjanin, (Trial Chamber), September 1, 2004, para. 121: “[TThe victims of the alleged
crimes must qualify as protected persons pursuant to the provisions of the 1949 Geneva
Conventions.”  See also Simic, Tadic, and Zaric, (Trial Chamber), October 17, 2003, para.
106 (similar).
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Naletilic and Martinovie, (Trial Chamber), March 31, 2003, para. 176: The fourth
requirement for applicability of Article 2 of the Statute is “the persons or property
subject of grave breaches must be defined as ‘protected” in the Geneva Conventions.”

(1) protected persons defined

Blaskic, (Appeals Chamber), July 29, 2004, para. 172: “Article 4(1) of Geneva
Convention IV defines protected persons as ‘those who, at a given moment and in any
manner whatsoever, find themselves, in case of a conflict or occupation, in the hands of

a Party to the Conflict or Occupying Power of which they are not nationals.”  See also
Kordic and Cerkez, (Trial Chamber), February 26, 2001, para. 147 (same).

Tadie, (Appeals Chamber), July 15, 1999, para. 168: “Protected persons” are those “who
do not enjoy . . . diplomatic protection,” and “are not subject to the allegiance and
control, of the State in whose hands they may find themselves.”

Brdjanin, (Trial Chamber), September 1, 2004, para. 125: “Each of the four 1949 Geneva
Conventions respectively sets out the conditions under which a person or property is
protected by its provisions.” “Geneva Convention IV defines ‘protected persons’ as
those ‘in the hands of a party to the conflict or Occupying Power of which they are not

5

nationals.

Blaskic, (Trial Chamber), March 3, 2000, para. 145: “[I]n those situations where civilians
do not enjoy the normal diplomatic protection of their State, they should be accorded
the status of protected person.”

(2) ethnicity, allegiance, and substance of relations more
determinative of protected status that nationality or legal
characterization

Kordic and Cerkez, (Appeals Chamber), December 17, 2004, paras. 322-323, 328-330:
“The Trial Chamber followed the Appeals Chamber's judgements in Tadic, Aleksovski
and Celebici [a/k/a Delalic] and held that in determining the protected status of a person
pursuant to Article 4 of Geneva Convention IV, it was not bound by the common
citizenship of both perpetrators and victims and could instead apply the allegiance test,
which provides that nationality is not as crucial as allegiance to a party to the armed
conflict.” “It also held that if it is established that the conflict was international by
reason of Croatia’s participation, it follows that the Bosnian Muslim victims were in the
hands of a party to the conflict, Croatia, of which they were not nationals and that,
therefore, Article 4 of Geneva Convention IV applies.” “The Appeals Chamber notes
that this issue has been thoroughly discussed in four Appeal judgements. In these
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decisions the Appeals Chamber rejected arguments that the victims of grave breaches of
Geneva Convention IV should be excluded from the status of ‘protected persons’
according to a strict construction of the language of its Article 4. Likewise, the Appeals
Chamber rejected allegations that its interpretation of this norm violates the principle of
legality.” “[Victims| are protected as long as they owe no allegiance to the Party to the

>

conflict in whose hands they find themselves and of which they are nationals.” See also

Kordic and Cerkez, (Appeals Chamber), December 17, 2004, para. 331.

Blaskic, (Appeals Chamber), July 29, 2004, paras. 172, 180: “The Tadic Appeals Chamber
concluded that this provision [Article 4(1) of the Geneva Convention IV], ‘if interpreted
in the light of its object and purpose, is directed to the protection of civilians to the
maximum extent possible. It therefore does not make its applicability dependant on

2 (13

formal bonds and purely legal relations.” . . [TThe Appeals Chamber has previously
rejected arguments that the victims should be excluded from the status of ‘protected
persons’ according to a strict construction of the language of Article 4 of Geneva

Convention IV.”

Delalic et al., (Appeals Chamber), February 20, 2001, para. 84: “The nationality of the
victims for the purpose of the application of Geneva Convention IV should not be
determined on the basis of formal national characterisations, but rather upon an analysis
of the substantial relations, taking into consideration the different ethnicity of the
victims and the perpetrators, and their bonds with the foreign intervening State.”

Tadic, (Appeals Chamber), July 15, 1999, paras. 166-169: “Thle| legal approach [for
defining protected persons], hinging on substantial relations more than on formal bonds,
becomes all the more important in present-day international armed conflicts. While
previously wars were primarily between well-established States, in modern inter-ethnic
armed conflicts such as that in the former Yugoslavia, new States are often created
during the conflict and ethnicity rather than nationality may become the grounds for
allegiance.  Or, put another way, ethnicity may become determinative of national
allegiance. Under these conditions, the requirement of nationality is even less adequate
to define protected persons.” It is “the substance of relations” between the parties, “not

. . their legal characterisation” which is controlling. “[T|he victims were ‘protected
persons’ as they found themselves in the hands of armed forces of a State of which they
were not nationals” and they “did not owe allegiance to (and did not receive the
diplomatic protection of) the State (the FRY) on whose behalf the Bosnian Serb armed
forces had been fighting.”

Brdjanin, (Trial Chamber), September 1, 2004, para. 125: “The criterion of nationality
might exclude certain victims of crimes from the category of protected persons.
However, it is settled jurisprudence of this Tribunal that protected persons should not
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be defined by the strict requirement of nationality, as opposed to more realistic bonds
demonstrating effective allegiance to a party to a conflict, such as ethnicity. This Trial
Chamber agrees with and will follow this approach.”

Kordic and Cerkez, (Trial Chamber), February 26, 2001, para. 152: “[TThe Appeals
Chamber in Tadic concluded that ‘allegiance to a Party to the conflict and,
correspondingly, control by this Party over persons in a given territory, may be regarded

as the crucial test.” In such a case, nationality is not as crucial as allegiance to a party.”

Blaskic, (Trial Chamber), March 3, 2000, paras. 126-127: The Trial Chamber followed
the Tadic Appeals Chamber which chose a “legal approach hinging more on substantial

2

relations than on formal bonds,’. . . .” “In an inter-ethnic armed conflict, a person’s
ethnic background may be regarded as a decisive factor in determining to which nation
he owes his allegiance and may thus serve to establish the status of the victims as

protected persons.”

(3) protected persons can be same nationality as captor

Kordic and Cerkez, (Appeals Chamber), December 17, 2004, paras. 329-330: “The

Appeals Chamber reiterates that:
[...] depriving victims, who arguably are of the same nationality under domestic
law as their captors, of the protection of the Geneva Conventions solely based
on that national law would not be consistent with the object and purpose of the
Conventions. Their very object could indeed be defeated if undue emphasis
were placed on formal legal bonds, which could also be altered by governments
to shield their nationals from prosecution based on the grave breaches
provisions of the Geneva Conventions.”

“It finds that Article 4 of Geneva Convention IV cannot be interpreted in a way that

would exclude victims from the protected persons status merely on the basis of their

common citizenship with a perpetrator.”

Blaskic, (Appeals Chamber), July 29, 2004, para. 174: “In interpreting Article 4 of

Geneva Convention IV, the Appeals Chamber concluded that:
In today’s ethnic conflicts, the victims may be ‘assimilated’ to the external State
involved in the conflict, even if they formally have the same nationality as their
captors, for the purposes of the application of humanitarian law, and of Article 4
of Geneva Convention IV specifically. The Appeals Chamber thus agrees with
the Tadic Appeal Judgement that ‘even if in the circumstances of the case the
perpetrators and the victims were to be regarded as possessing the same
nationality, Article 4 would still be applicable.

35
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Delalic et al., (Appeals Chamber), February 20, 2001, para. 81: “|D]epriving victims, who
arguably are of the same nationality under domestic law as their captors, of the
protection of the Geneva Conventions solely based on that national law would not be
consistent with the object and purpose of the Conventions.”

Aleksovski, (Appeals Chamber), March 24, 2000, para. 151: “[Tlhe Appeals Chamber
also confirms the finding in the Tadic Judgement that, in certain circumstances, Article 4
[of Geneva Convention IV] may be given a wider construction so that a person may be
accorded protected status, notwithstanding the fact that he is of the same nationality as
his captors.”

(4) “in the hands of a party to the conflict or occupying power”
defined

Naletilic and Martinovic, (Trial Chamber), March 31, 2003, para. 208: The Chamber held
that “the expression ‘in the hands of” a party or occupying power, as it appears in Article
4 of Geneva Convention IV, refers to persons finding themselves on the territory
controlled by that party or occupying power.”

(5) application—protected persons

Kordic and Cerkez, (Appeals Chamber), December 17, 2004, paras. 375-377: “With regard
to the protected persons requirement, Cerkez submits that Bosnian Muslim civilians who
were victimised by Bosnian Croats [in Central Bosnia and Herzegovina] would still not
be protected persons under the Geneva Conventions because Croatia and Bosnia and
Herzegovina were in an alliance, fighting the Bosnian Serbs and the JNA [the Army of
the Socialist Federal Republic of Yugoslavia].” “The Appeals Chamber notes that the
Trial Chamber reasonably came to the conclusion that the conflict between the HVO
[Croatian Defence Council] and the ABiH [Bosnian Muslim Army] was international,
due to Croatia’s overall control over the HVO. Croatia and Bosnia and Herzegovina
could therefore be considered belligerents, pursuant to Article 4(2) of Geneva
Convention IV. 'This, in itself, establishes that they were not in alliance as co-
belligerents within the meaning of Article 4(2) for the purpose of crimes arising out of
the conflict in Central Bosnia.” “The Trial Chamber did therefore not err in holding

that the Bosnian Muslims were protected persons under Article 4 of Geneva Convention
v

Blaskic, (Appeals Chamber), July 29, 2004, paras. 175, 177, 189: “The Appeals Chamber
notes that the Trial Chamber found that Croatia was a Party to the conflict in question.
The Bosnian Muslims were held captive by the HVO [Croatian Defense Council (army
of the Bosnian Croats)| and they owed no allegiance to Croatia. Given that the HVO
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was operating de facto as Croatia’s armed forces, the Bosnian Muslim victims found
themselves in the hands of a Party to the conflict of which they were not nationals. The
nationalities of the individuals comprising Croatia’s de facto armed forces are not relevant
to the inquiry.”

“IThere is no merit in the Appellant’s assertion that the present case can be
distinguished from the Tadic and Celebici [a/k/a Delalic] cases on the basis that the
Bosnian Serbs, unlike the Bosnian Croats, were attempting to secede from Bosnia-
Herzegovina. Neither the Tadic Appeal Judgement nor the Celebici Appeal Judgement
turned on the secessionist activities of the Bosnian Serbs.”

Rejecting appellant’s argument that Croatia and Bosnia-Herzegovina were co-
belligerents: “The Appeals Chamber finds that the Trial Chamber had ample evidence
to conclude within the ambit of a reasonable trier of fact that the States of Croatia and
Bosnia-Herzegovina were not co-belligerents within the meaning of Article 4(2) of
Geneva Convention IV.”

Delalic et al., (Appeals Chamber), February 20, 2001, para. 98: “The Appeals Chamber
particularly agrees with the Trial Chamber’s finding that the Bosnian Serb victims should
be regarded as protected persons for the purposes of Geneva Convention IV because
they ‘were arrested and detained mainly on the basis of their Serb identity’ and ‘they were
clearly regarded by the Bosnian authorities as belonging to the opposing party in an

5

armed conflict and as posing a threat to the Bosnian State.

Aleksovski, (Appeals Chamber), March 24, 2000, paras. 150-151: “The Prosecution
submits that, if it is established that the conflict was international by reason of Croatia’s
participation, it follows that the Bosnian Muslim victims were in the hands of a party to
the conflict, Croatia, of which they were not nationals and that, therefore, Article 4 of
Geneva Convention IV is applicable.” “The Appeals Chamber agrees with this
submission. However, the Appeals Chamber also confirms the finding in the Tadic
Judgement that, in certain circumstances, Article 4 may be given a wider construction so
that a person may be accorded protected status, notwithstanding the fact that he is of the
same nationality as his captors.”

v) application—general requirements of Article 2

(1) armed conflict and nexus between the alleged offenses and
armed conflict

Brdjanin, (Trial Chamber), September 1, 2004, paras. 140-142: The Trial Chamber found,
for purposes of both Articles 2 and 3 of the Statute that there was an armed conflict
between April 1 and December 31 [1992] in the Autonomous Region of Krajina
(“ARK”) and that there was a nexus between the alleged offences and the armed
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conflict: “The Chamber is satisfied beyond reasonable doubt that the crimes with which
the Accused is charged were committed in the course of the armed conflict in the ARK.
Although the Accused did not take part in any fighting, his acts were closely related to
the conflict. Indeed, the Accused was a prominent member of the SDS [Serbian
Democratic Party of Bosnia and Herzegovina] and later also President of the ARK Crisis
Staff, a regional body vested with both executive and legislative powers within the ARK
where the armed conflict was taking place. Its effective powers extended to the
municipal authorities of the ARK and the police and its influence encompassed the army
and paramilitary organisations. In the following Chapter of this judgement, the Trial
Chamber will establish the ARK Crisis Staff's involvement in the implementation of the
Strategic Plan. The Trial Chamber will later establish that, after the ARK Crisis Staff was
abolished and throughout the period relevant to the Indictment, the Accused continued
to wield great power and acted in various positions at the republican level in the course
of the armed conflict.” “The Trial Chamber is thus satisfied that the general
requirements common to Articles 2 and 3 of the Statute are fulfilled.”

(2) armed conflict was international

Brdjanin, (Trial Chamber), September 1, 2004, paras. 144-154: “In order to establish that
the armed conflict in the present case was international in nature, the Trial Chamber
needs to be satisfied that, between 1 April 1992 and 31 December 1992, the FRY
[Federal Republic of Yugoslavia] authorities either intervened directly in the armed
conflict or had overall control over Bosnian Serb forces. The Trial Chamber is satisfied
that from 1 April 1992 to 19 May 1992, when the JNA [Yugoslav Peoples’ Army]|
officially withdrew from BiH [Bosnia and Herzegovinal, that the JNA intervened directly
in the armed conflict occurring on the territory of BiH and that the armed conflict was
thus international during this period. Hence, the period of concern to the Trial
Chamber is 19 May to 31 December 1992, during which time there is no evidence of
direct foreign intervention.” “The Trial Chamber thus concludes that the armed conflict
that took place in the ARK throughout the entire period of the Indictment was
international in nature.”

(3) victims were protected persons

Brdjanin, (Trial Chamber), September 1, 2004, paras. 155-156: “With respect to the
requirement that victims be protected persons, the Trial Chamber notes that the victims
of the alleged crimes did not owe allegiance to the State on whose behalf the Bosnian
Serb armed forces were fighting. The Trial Chamber is thus satisfied, in conformity with
the jurisprudence of the Tribunal, that the victims of the crimes alleged in the
Indictment were persons ‘protected’ by the Geneva Conventions of 1949.”
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“On these bases the Trial Chamber is satisfied that the requirements for the
application of Article 2 of the Statute are met.”

c) Mens rea

i) generally

Blaskic, (Trial Chamber), March 3, 2000, para. 152: “[TThe mens rea constituting all the
violations of Article 2 of the Statute includes both guilty intent and recklessness which
may be likened to serious criminal negligence.”

See also discussion of the mens rea for willful killing, Section (I)(d)(i)(4), ICTY Digest;
mens rea for torture, Section (I)(d)@i)(1)(a), ICTY Digest; mens rea for willfully causing
great suffering or serious injury to body or health, Section (I)(d)(iii)(1), ICTY Digest;
mens rea for extensive destruction and appropriation of property not justified by military
necessity and carried out unlawfully and wantonly, Section (I)(d)(iv)(6), ICTY Digest;
and mens rea for unlawful transfer, Section (I)(d)(vii)(2), ICTY Digest.

ii) knowledge of existence of international armed conflict

Kordic and Cerkez, (Appeals Chamber), December 17, 2004, para. 311: “The nullum crimen
sine lege principle does not require that an accused knew the specific /ga/ definition of
each element of a crime he committed. It suffices that he was aware of the factual
circumstances, e.g. that a foreign state was involved in the armed conflict. It is thus not
required that Kordic could make a correct legal evaluation as to the international
character of the armed conflict. Consequently, it is irrelevant whether Kordic believed
that the effective control test constituted international customary law.” (emphasis in

original)

iii) distinguish intent from motive

Prosecutor v. Krnojelac, Case No. T-97-25-A (Appeals Chamber), September 17, 2003, para.
102: “The Appeals Chamber . . . recalls its case-law in the Je/isic case which, with regard
to the specific intent required for the crime of genocide, sets out ‘the necessity to
distinguish specific intent from motive. The personal motive of the perpetrator of the
crime of genocide may be, for example, to obtain personal economic benefits, or
political advantage or some form of power. The existence of a personal motive does not
preclude the perpetrator from also having the specific intent to commit genocide.” It is
the Appeals Chamber’s belief that #his distinction between intent and motive must also be applied
to the other crimes laid down in the Statute.” (emphasis added) See also Prosecutor v. Jelisic, Case
No. IT-95-10 (Appeals Chamber), July 5, 2001, para. 49 (same quoted language).
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d) Underlying offenses
i) willful killing (Article 2(a))
(1) defined

Kordic and Cerkez, (Appeals Chamber), December 17, 2004, para. 36: “The Appeals
Chamber recalls that the elements of wilful killing under Article 2 of the Statute are the
death of the victim as the result of the action(s) of the accused, who intended to cause
death or serious bodily injury which, as it is reasonable to assume, he had to understand

was likely to lead to death, and which he committed against a protected person.”

Brdjanin, (Trial Chamber), September 1, 2004, para. 381: “Save for some insignificant
variations in expressing the constituent elements of the crime of murder and wilful
killing, which are irrelevant for this case, the jurisprudence of this Tribunal has
consistently defined the essential elements of these offences as follows:
1. The victim is dead;
2. The death was caused by an act or omission of the accused, or of a person or
persons for whose acts or omissions the accused bears criminal responsibility;
and
3. The act was done, or the omission was made, by the accused, or a person or
persons for whose acts or omissions he bears criminal responsibility, with an
intention:
e tokill, or
e to inflict grevious bodily harm or serious injury, in the
reasonable knowledge that such act or omission was likely to
cause death.”

Brdjanin, (Trial Chamber), September 1, 2004, para. 382: “The actus reus consists in the
action or omission of the accused resulting in the death of the victim. The Prosecution
need only prove beyond reasonable doubt that the accused’s conduct contributed
substantially to the death of the victim.”

Kordic and Cerkez, (Trial Chamber), February 26, 2001, para. 229: “[I]n relation to the
crime of wilful killing, the actus reus — the physical act necessary for the offence — is the
death of the victim as a result of the actions or omissions of the accused. [T]he conduct
of the accused must be a substantial cause of the death of the victim, who must have
been a ‘protected person.”
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Blaskic, (Ttial Chamber), March 3, 2000, para. 153: “For the material element of the
offence, it must be proved that the death of the victim was the result of the actions of
the accused. . ..”

(2) whether same as murder under Articles 3 and 5

Kordic and Cerkez, (Appeals Chamber), December 17, 2004, para. 38: “The definition of
wilful killing under Article 2 contains a materially distinct element not present in the
definition of murder under Article 3: the requirement that the victim be a protected
person.”  See also Kordic and Cerkez, (Trial Chamber), February 26, 2001, para. 229 (the
victim “must have been a ‘protected person™).

Compare Brdjanin, (Trial Chamber), September 1, 2004, para. 380: “It is clear from the
Tribunal’s jurisprudence that the elements of the underlying crime of wilful killing under
Article 2 of the Statute are identical to those required for murder under Article 3 and
Article 5 of the Statute.”

See also Brdjanin, (Trial Chamber), September 1, 2004, para. 381 (characterizing the
difference between the constituent elements of the crimes of murder and wilful killing as
having “insignificant variations”).

See also “‘murder’ under Article 5 of the Statute, compared to Article 2 (‘wilful killing’)
and Article 3 (‘murder’),” Section (IV)(d)(i)(2), ICTY Digest.

(3) no dead body required

Brdjanin, (Trial Chamber), September 1, 2004, paras. 383, 385: “The Trial Chamber
concurs with the Tadic Trial Chamber that: ‘Since these were not times of normalcy, it is
inappropriate to apply rules of some national systems that require the production of a
body as proof to death. However, there must be evidence to link injuries received to a
resulting death.”

“In Krnojelac, the Trial Chamber held that: ‘Proof beyond reasonable doubt that
a person was murdered does not necessarily require proof that the dead body of that
person has been recovered. [T]he fact of a victim’s death can be inferred
circumstantially from all of the evidence presented to the Trial Chamber.”” “The Trial
Chamber added that a victim’s death may be established by circumstantial evidence
provided that the on/y reasonable inference is that the victim is dead as a result of the acts
or omissions of the accused.” (emphasis in original)

Stakic, (Trial Chamber), July 31, 2003, para. 939: “The Trial Chamber finds that, for the
purposes of a judgement in criminal matters, where an individual has been either (i)
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exhumed and identified, (ii) identified by an eye-witness as being killed or by a witness as
still missing or dead, or (iii) named in a death certificate issued by a local court, sufficient
evidence exists to conclude beyond reasonable doubt the individual concerned is
deceased.”

Prosecutor v. Krnojelac, Case No. IT-97-25 (Trial Chamber), March 15, 2002, para. 327:
“The evidence presented by the Prosecution to establish a circumstantial case as to the
death of the victims . . . includes such facts as: proof of incidents of mistreatment
directed against the individual; patterns of mistreatment and disappearances of other
individuals detained . . . ; the general climate of lawlessness . . . where the acts were
committed; the length of time which has elapsed since the person disappeared; and the
fact that there has been no contact by that person with others whom he would have
been expected to contact, such as his family. In essence, the Trial Chamber must be
satisfied, looking at the evidence as a whole, that the only reasonable inference from that

>

evidence is that the particular person died as a result of what occurred . ...

Prosecutor v. Tadie, Case No. I'T-94-1 (Trial Chamber), May 7, 1997, para. 240: “The Trial
Chamber is cognisant of the fact that during the conflict there were widespread beatings
and killings and indifferent, careless and even callous treatment of the dead. Dead
prisoners were buried in makeshift graves and heaps of bodies were not infrequently to
be seen in the grounds of the camps. Since these were not times of normalcy, it is
inappropriate to apply rules of some national systems that require the production of a
body as proof to death. However, there must be evidence to link injuries received to a
resulting death.”

(4) mens rea

Kordic and Cerkez, (Appeals Chamber), December 17, 2004, para. 36: The mens rea for
willful killing is that the accused “intended to cause death or serious bodily injury which,
as it is reasonable to assume, he had to understand was likely to lead to death. ...”

Brdjanin, (Trial Chamber), September 1, 2004, para. 386: “To satisfy the mens rea for
murder and wilful killing, it must be established that the accused had an intention to kill
or to inflict grievous bodily harm or serious injury in the reasonable knowledge that [the

accused’s act or omission| would likely lead to death.” See also Brdjanin, (Trial Chamber),
September 1, 2004, para. 381 (similar).

Kordic and Cerkez, (Trial Chamber), February 26, 2001, para. 229: “To satisfy the mens rea
for wilful killing, it must be established that the accused had the intent to kill, or to inflict
serious bodily injury in reckless disregard of human life.”
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Blaskic, (Trial Chamber), March 3, 2000, para. 153: “The intent, or mens rea, needed to
establish the offence of wilful killing exists once it has been demonstrated that the
accused intended to cause death or serious bodily injury which, as it is reasonable to
assume, he had to understand was likely to lead to death.”

(a) no premeditation required

Brdjanin, (Trial Chamber), September 1, 2004, para. 386: “With respect to the requisite
mens rea of wilful killing under Article 2 of the Statute, the Trial Chamber notes that there
has been some debate within the jurisprudence of this Tribunal and the
ICTR[|regarding the question whether the mens rea threshold for murder, and mutatis
mutandis wilful killing, requires a mental element of premeditation. The Trial Chamber
finds that the mens rea for murder and wilful killing does not require premeditation. In
this respect it endorses the S7akic Trial Chamber findings that: ‘[BJoth a dolus directus
and a dolus eventualis are sufficient to establish the crime of murder . . . . The technical
definition of dolus eventualis is the following: if the actor engages in life-endangering
behaviour, his killing becomes intentional if he ‘reconciles himself” or ‘makes peace’ with
the likelihood of death. .. .”” “The threshold of do/us eventualis thus entails the concept of
recklessness, but not that of negligence or gross negligence.” (emphasis omitted in
original)

(b) mens rea may be inferred either directly or
circumstantially

Brdjanin, (Ttrial Chamber), September 1, 2004, para. 387: “[Tlhe Trial Chamber notes
that the mens rea may . . . be inferred either directly or circumstantially from the evidence in
the case.” (emphasis in original)

See also discussion of murder under Article 3, Section (II)(d)(iv), and murder under

Article 5, Section (IV)(d)(i), ICTY Digest.

 “ICTR” refers to the International Criminal Tribunal for the Prosecution of Persons Responsible for Genocide
and Other Serious Violations of International Humanitarian Law Committed in the Territory of Rwanda and
Rwandan Citizens responsible for genocide and other such violations committed in the territory of neighbouring
States, between 1 January 1994 and 31 December 1994.
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ii) torture or inhuman treatment (Article 2(b))
(1) torture

(a) elements

Brdjanin, (Trial Chamber), September 1, 2004, para. 481: “Both this Tribunal and the
ICTR have adopted a definition of the crime of torture along the lines of that contained
in the Convention against Torture (‘CAT’), which comprises the following constitutive
elements:
1. the infliction, by act or omission, of severe pain or suffering, whether physical
or mental;
2. the act or omission must be intentional; and
3. the act or omission must have occurred in order to obtain information or a
confession, or to punish, intimidate or coerce the victim or a third person, or to
discriminate, on any ground, against the victim or a third person.”

(b) same regardless of article

Brdjanin, (Trial Chamber), September 1, 2004, para. 482: “The definition of ‘torture’
remains the same regardless of the Article of the Statute under which the Accused has

been charged.”

(c) severity of pain or suffering

Brdjanin, (Trial Chamber), September 1, 2004, paras. 483, 484: “The seriousness of the
pain or suffering sets torture apart from other forms of mistreatment. The
jurisprudence of this Tribunal and of the ICTR has not specifically set the threshold
level of suffering or pain required for the crime of torture, and it consequently depends
on the individual circumstances of each case.”

“In assessing the seriousness of any mistreatment, the objective severity of the
harm inflicted must be considered, including the nature, purpose and consistency of the
acts committed. Subjective criteria, such as the physical or mental condition of the
victim, the effect of the treatment and, in some cases, factors such as the victim’s age,
sex, state of health and position of inferiority will also be relevant in assessing the gravity
of the harm.”

(i) permanent injury not required

Brdjanin, (Trial Chamber), September 1, 2004, para. 484: “Permanent injury is not a
requirement for torture; evidence of the suffering need not even be visible after the
commission of the crime.”
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(ii) rape meets severity requirement

Brdjanin, (Trial Chamber), September 1, 2004, para. 485: “Some acts, like rape, appear by
definition to meet the severity threshold. Like torture, rape is a violation of personal
dignity and is used for such purposes as intimidation, degradation, humiliation and
discrimination, punishment, control or destruction of a person. Severe pain or suffering,
as required by the definition of the crime of torture, can be said to be established once
rape has been proved, since the act of rape necessarily implies such pain or suffering.”

(d) prohibited purpose required

Brdjanin, (Trial Chamber), September 1, 2004, paras. 486-487: “Acts of torture aim,
through the infliction of severe mental or physical pain, to attain a certain result or
purpose. Thus, in the absence of such purpose or goal, even a very severe infliction of
pain would not qualify as torture for the purposes of Article 2 and Article 5 of the
Statute.” “The prohibited purposes mentioned above do not constitute an exhaustive
list, and there is no requirement that the conduct must so/e/y serve a prohibited purpose.
If one prohibited purpose is fulfilled by the conduct, the fact that such conduct was also
intended to achieve a non-listed purpose is immaterial.” (emphasis in original)

(e) public official not required

Brdjanin, (Trial Chamber), September 1, 2004, paras. 488-489: “Even though the
[Convention Against Torture] envisages that torture be committed ‘with the consent or
acquiescence of a public official or other person acting in an official capacity,” the
jurisprudence of this Tribunal does not require that the perpetrator of the crime of
torture be a public official, nor does the torture need to have been committed in the
presence of such an official.”

“In this context, the Trial Chamber notes that the definition of the [Convention
Against Torture] relies on the notion of human rights, which is largely built on the
premises that human rights are violated by States or Governments. For the purposes of
international criminal law, which deals with the criminal responsibility of an individual,
this Trial Chamber agrees with and follows the approach of the Kunarac Trial Chamber
that ‘the characteristic trait of the offence [under the Tribunal’s jurisdiction] is to be
found in the nature of the act committed rather than in the status of the person who

25>

committed it.

See also discussion of torture under Article 3, Section (II)(d)(i), and Article 5, Section
IV)(d)(vi), ICTY Digest.
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(2) inhuman treatment

(a) generally

Naletilic and Martinovie, (Trial Chamber), March 31, 2003, para. 246: “[O]ffences of
inhuman treatment and cruel treatment are residual clauses under Articles 2 and 3 of the
Statute respectively. Materially, the elements of these offences are the same.” “The
degree of physical or mental suffering required to prove either one of those offences is
lower than the one required for torture, though at the same level as the one required to
prove a charge of ‘wilfully causing great suffering or serious injury to body or health.”

(b) defined
Kordic and Cerkez, (Appeals Chamber), December 17, 2004, para. 39: “The Appeals

Chamber recalls that inhuman treatment under Article 2 of the Statute is an intentional
act or omission committed against a protected person, causing serious mental harm,
physical suffering, injury or constitutes a serious attack on human dignity.”

Blaskic, (Appeals Chamber), July 29, 2004, para. 665: “Inhuman treatment under Article
2 is distinct from ‘cruel treatment’ under Article 3, and has been described as:
(a) an intentional act or omission, that is an act which, judged objectively, is
deliberate and not accidental, which causes serious mental harm or physical
suffering or injury or constitutes a serious attack on human dignity.
(b) committed against a protected person.

See also Aleksovskz, (Appeals Chamber), March 24, 2000, para. 26 (quoting first prong of
test); Kordic and Cerkez, (Trial Chamber), February 26, 2001, para. 256 (both prongs).

Naletilic and Martinovic, (Trial Chamber), March 31, 2003, para. 246: “Inhuman treatment
is defined as a) an intentional act or omission, which causes setious mental harm or
physical suffering or injury or constitutes a serious attack on human dignity, b)

committed against a protected person.”

Blaskic, (Trial Chamber), March 3, 2000, paras. 154-155: ““[IJnhuman treatment is an
intentional act or omission, that is an act which, judged objectively, is deliberate and not
accidental, which causes serious mental harm or physical suffering or injury or
constitutes a serious attack on human dignity [ . . . | Thus, inhuman treatment is
intentional treatment which does not conform with the fundamental principle of
humanity, and forms the umbrella under which the remainder of the listed “grave
breaches” in the Conventions fall. Hence, acts characterised in the Conventions and
Commentaries as inhuman, or which are inconsistent with the principle of humanity,
constitute examples of actions that can be characterised as inhuman treatment.” “[T]he
category ‘inhuman treatment’ included not only acts such as torture and intentionally
causing great suffering or inflicting serious injury to body, mind or health but also
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extended to other acts contravening the fundamental principle of humane treatment, in
particular those which constitute an attack on human dignity.”

(c) application—inhuman treatment

Kordie and Cerkez, (Trial Chamber), February 26, 2001, para. 256: “[I|njuries, inhuman
treatment of detainees, and use of persons as human shields may be characterized as

2”5

‘inhuman treatment.

(i) use of persons as “human shields”

Blaskic, (Appeals Chamber), July 29, 2004, paras. 653, 654, 669: “The use of prisoners
of war or civilian detainees as human shields is . . . prohibited by the provisions of the
Geneva Conventions, and it may constitute inhuman or cruel treatment under Articles 2
and 3 of the Statute respectively where the other elements of these crimes are met.”
“Using protected detainees as human shields constitutes a violation of the provisions of
the Geneva Conventions regardless of whether those human shields were actually
attacked or harmed. Indeed, the prohibition is designed to protect detainees from being
exposed to the risk of harm, and not only to the harm itself.” “The Appeals Chamber
considers that the use of the detainees as human shields caused them serious mental
harm and constituted a serious attack on human dignity.”

(ii) forced labor
Blaskic, (Appeals Chamber), July 29, 2004, para. 597: “The Appeals Chamber has noted

that the use of forced labour is not always unlawful. Nevertheless, the treatment of non-
combatant detainees may be considered cruel where, together with the other requisite
elements, that treatment causes serious mental or physical suffering or injury or
constitutes a serious attack on human dignity. The Appeals Chamber notes that Geneva
Conventions IIT and IV require that when non-combatants are used for forced labour,
their labour may not be connected with war operations or have a military character or
purpose. The Appeals Chamber finds that the use of persons taking no active part in
hostilities to prepare military fortifications for use in operations and against the forces
with whom those persons identify or sympathise is a serious attack on human dignity
and causes serious mental (and depending on the circumstances physical) suffering or
injury. Any order to compel protected persons to dig trenches or to prepare other forms
of military installations, in particular when such persons are ordered to do so against

“their own forces in an armed conflict, constitutes cruel treatment . ...

* The court theorized that it could enter convictions under both Article 2 for inhuman treatment and Article 3 for
cruel treatment. The conviction was entered under Article 2 on the grounds that Article 2 (via Common Article 3
to the Geneva Conventions) has an additional element not present in Article 3. See Blaskic, (Appeals
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See also discussion of cruel treatment under Article 3, Section (II)(d)(ii), ICTY Digest.
See also discussion of cruel and inhuman treatment underlying the crime of persecution

under Article 5, Section (IV)(d)(viii)(3)(d), ICTY Digest.

iii) willfully causing great suffering or serious injury to body or health
(Article 2(c))

(1) defined

Simic, Tadic, and Zaric, (Trial Chamber), October 17, 2003, para. 54: “The Tribunal has
held that an attack on cities, towns or villages is analogous to an ‘attack, or
bombardment, by whatever means, of undefended towns, villages, dwellings, or
buildings,” and thus constitutes ‘a violation of the laws or customs of war enumerated
under Article 3 (c) of the Statute.” As a violation of the laws or customs of war under
Article 3 of the Statute, the attack ‘must have caused deaths and/or setious bodily injury

2

within the civilian population or damage to civilian property.

Kordic and Cerkez, (Trial Chamber), February 26, 2001, para. 245: “[Tlhe crime of
willfully causing great suffering or serious injury to body or health constitutes an
intentional act or omission which causes serious mental or physical suffering or injury,
provided the requisite level of suffering or injury can be proven.” “As with all offences
charged under Article 2 of the Statute, there is a further requirement that the acts must
have been directed against a ‘protected person.”

Blaskic, (Trial Chamber), March 3, 2000, para. 156: “This offence [willfully causing great
suffering or serious injury to body or health] is an intentional act or omission consisting
of causing great suffering or serious injury to body or health, including mental health.
This category of offences includes those acts which do not fulfil the conditions set for
the characterisation of torture, even though acts of torture may also fit the definition
given. An analysis of the expression ‘wilfully causing great suffering or serious injury to
body or health’ indicates that it is a single offence whose elements are set out as

alternative options.”

Chamber), July 29, 2004, paras. 634 and 671. For discussion of cumulative convictions, see (IX)(b), ICTY
Digest.
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(2) requires showing of serious mental or physical injury, although
need not be permanent or irremediable

Naletilic -and Martinovie, (Trial Chamber), March 31, 2003, paras. 340-341: “The
Commentary to Article 147 of Geneva Convention IV describes the offence of wilfully
causing great suffering as referring to suffering which is inflicted without ends in view
for which torture or biological experiments are carried out. It could be inflicted for
other motives such as punishment, revenge or out of sadism, and could also cover moral
suffering. In describing serious injury to body or health, it states that the concept usually
uses as a criterion of seriousness the length of time the victim is incapacitated for work.”
“This offence includes those acts that do not fulfil the conditions set for torture even
though acts of torture may also fit the definition given. . . . ‘[S]etious harm need not
cause permanent and irremediable harm, but it must involve harm that goes beyond
temporary unhappiness, embarrassment, or humiliation. It must be harm that results in

a grave and long-term disadvantage to a person’s ability to led a normal and constructive

life.”

Kordic and Cerkez, (Trial Chamber), February 26, 2001, para. 245: “This crime [willfully
causing great suffering or serious injury to body or health] is distinguished from that of
inhuman treatment in that it requires a showing of serious mental or physical injury.
Thus, acts where the resultant harm relates solely to an individual’s human dignity are

not included within this offence.”

iv) extensive destruction and appropriation of property not justified by
military necessity and carried out unlawfully and wantonly (Article

2(d))
(1) generally

Brdjanin, (Trial Chamber), September 1, 2004, paras. 584-585:  “The extensive
destruction and appropriation of property not justified by military necessity carried out
unlawfully and wantonly constitutes a grave breach under Article 2 (d) of the Statute.
This single article combines two separate acts: the (i) destruction of property and (ii)
appropriation of property.” “Article 2(d) is based on Article 147 of Geneva Convention
IV, which sanctions as a grave breach the extensive destruction and appropriation of
property protected by the Convention, not justified by military necessity and carried out
unlawfully and wantonly.”

(2) elements

Naletilic and Martinovie, (Trial Chamber), March 31, 2003, para. 577: “[A] crime under
Article 2(d) of the Statute has been committed when:

47



1) the general requirements of Article 2 of the Statute are fulfilled;

i) property was destroyed extensively;

1ii) the extensive destruction regards property carrying general protection
under the Geneva Conventions of 1949, or;
the extensive destruction not absolutely necessary by military operations
regards property situated in occupied territory;

iv) the perpetrator acted with the intent to destroy this property or in
reckless disregard of the likelihood of its destruction.”

Kordic and Cerkez, (Trial Chamber), February 26, 2001, para. 341: “[Tlhe crime of
extensive destruction of property as a grave breach comprises the following elements,
either:

@) Where the property destroyed is of a type accorded general protection under the
Geneva Conventions of 1949, regardless of whether or not it is situated in occupied
territory; and the perpetrator acted with the intent to destroy the property in question or
in reckless disregard of the likelihood of its destruction; or

(i) Where the property destroyed is accorded protection under the Geneva
Conventions, on account of its location in occupied territory; and the destruction occurs
on a large scale; and

(iif) the destruction is not justified by military necessity; and the perpetrator acted
with the intent to destroy the property in question or in reckless disregard of the
likelihood of its destruction.”

(3) two types of property protected

Brdjanin, (Trial Chamber), September 1, 2004, para. 586: “Two types of property are
protected under Article 2 (d):
1. real or personal property in occupied territory, belonging individually or
collectively to private persons, or to the State, or to other public authorities, or
to social or cooperative organisations (except where such destruction is rendered
absolutely necessary by military operations);
2. property that carries general protection under the Geneva Conventions of
1949 regardless of its location.”

Naletilic and Martinovie, (Trial Chamber), March 31, 2003, para. 575: “[T]wo types of
property are protected under the grave breach regime: 1) property, regardless of whether
or not it is in occupied territory, that carries general protection under the Geneva
Conventions of 1949, such as civilian hospitals, medical aircraft and ambulances; and ii)
property protected under Article 53 of the Geneva Convention IV, which is real or
personal property situated in occupied territory when the destruction was not absolutely

necessary by military operations.”
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(4) extensive destruction required

Brdjanin, (Trial Chamber), September 1, 2004, para. 587: “The destruction and
appropriation must be extensive. However, a single incident, such as the destruction of
a civilian hospital, may exceptionally suffice to constitute the crime.”

Naletilic and Martinovie, (Trial Chamber), March 31, 2003, para. 576: “The Chamber holds
that Article 2(d) of the Statute requires the destruction to be extensive regardless of
whether the property is characterised as carrying general protection or is protected
because it is situated on occupied territory. A single act may, in exceptional
circumstances, be interpreted as fulfilling the requirement of extensiveness, as for
instance the bombing of a hospital.”

Blaskic, (Trial Chamber), March 3, 2000, para. 157: “To constitute a grave breach, the
destruction unjustified by military necessity must be extensive, unlawful and wanton.
The notion of ‘extensive’ is evaluated according to the facts of the case — a single act,
such as the destruction of a hospital, may suffice to characterise an offence under this

count.”

(5) prohibition of destruction of property situated in occupied
territory inapplicable where there is absolute military necessity

Brdjanin, (Trial Chamber), September 1, 2004, para. 588: “The prohibition of destruction
of property situated in occupied territory is subject to an important reservation. It does
not apply in cases ‘where such destruction is rendered absolutely necessary by military
operations.”

Blaskic, (Trial Chamber), March 3, 2000, para. 157: “An occupying Power is prohibited
from destroying movable and non-movable property except where such destruction is
made absolutely necessary by military operations.”

See also Kordic and Cerkez, (Appeals Chamber), December 17, 2005, para. 686: “Military

necessity’ has already been defined in Article 14 of the Lieber Code of 24 April 1863 as
the necessity of those measures which are indispensable for securing the ends of
the war, and which are lawful according to the modern law and usages of war.

It follows that the unnecessary or wanton application of force is prohibited and that ‘a

belligerent may apply only that amount and kind of force necessary to defeat the enemy.’

This principle is, e.g, the basis for the prohibition on employing arms, projectiles, or

material calculated to cause unnecessary suffering (Article 23[e] of Hague Convention

IV)"’
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(6) mens rea

Brdjanin, (Trial Chamber), September 1, 2004, para. 589: “With regards to the mwens rea
requirement for destruction of property the perpetrator must have acted with the intent
to destroy the protected property or in reckless disregard of the likelihood of its
destruction.” See also Naletilic and Martinovie, (Ttrial Chamber), March 31, 2003, para. 577
(same); Kordic and Cerkez, (Trial Chamber), February 26, 2001, para. 341 (same test).

See also discussion of “wanton destruction of cities, towns or villages, or devastation not
justified by military necessity” under Article 3, Section (II)(d)(viii), ICTY Digest. See
also “destruction of property or means of subsistence” as underlying the crime of
persecution under Article 5, Section (IV)(d)(viii)(3)(a), ICTY Digest,

v) compelling a prisoner of war or a civilian to serve in the forces of a
hostile power (Article 2(e))

vi) willfully depriving a prisoner of war or a civilian of the rights of fair
and regular trial (Article 2(f))

vii) unlawful deportation or transfer or unlawful confinement of a
civilian (Article 2(g))

(1) unlawful confinement

(a) generally

Delalic et al., (Appeals Chamber), February 20, 2001, paras. 322, 327: “[T]he exceptional
measure of confinement of a civilian will be lawful only in the conditions prescribed by
Article 42 [Geneva Convention IV], and where the provisions of Article 43 [Geneva
Convention IV] are complied with. Thus the detention or confinement of civilians will
be unlawful in the following two circumstances: (i) when a civilian or civilians have been
detained in contravention of Article 42 of Geneva Convention 1V, ze. they are detained
without reasonable grounds to believe that the security of the Detaining Power makes it
absolutely necessary; and (i) where the procedural safeguards required by Article 43 of
Geneva Convention IV are not complied with in respect of detained civilians, even
where their initial detention may have been justified.” “It is perfectly clear from the
provisions of Geneva Convention IV . . . that there is no such blanket power to detain
the entire civilian population of a party to the conflict in such circumstances, but that
there must be an assessment that each civilian taken into detention poses a particular risk
to the security of the State.” “[T]he mere fact that a person is a national of, or aligned
with, an enemy party cannot be considered as threatening the security of the opposing
party where he is living, and is not, therefore, a valid reason for interning him.”
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Cf. Kordic and Cerkez, (Appeals Chamber), December 17, 2004, para. 158: “The Appeals
Chamber notes that imprisonment and unlawful confinement are crimes which are

distinct from forcible transfer or expulsion.”

(b) unlawful confinement has same elements as imprisonment
under Article 5

Simic, Tadic, and Zaric, (Ttrial Chamber), October 17, 2003, para. 63: “The Trial Chamber
in Kordic held that the elements of the crime of unlawful confinement under Article 2 of
the Statute, and the elements of the crime of imprisonment under Article 5 of the Statute
are identical. The Trial Chamber in the Krojelac Judgement shared this view, but also
considered that as a crime against humanity, the definition of imprisonment was not
restricted by the grave breaches provisions of the Geneva Conventions.”

For discussion of imprisonment under Article 5, see Section (IV)(d)(v), ICTY Digest.

(c) responsibility more properly allocated to those responsible
for detention, not those who merely participate in it, such
as those who maintain a prison

Delalic et al., (Appeals Chamber), February 20, 2001, para. 342: “The Appeals Chamber
is of the view that to establish that an individual has committed the offence of unlawful
confinement, something more must be proved than mere knowing ‘participation’ in a
general system or operation pursuant to which civilians are confined. In the Appeals
Chamber’s view, the fact alone of a role in some capacity, however junior, in maintaining
a prison in which civilians are unlawfully detained is an inadequate basis on which to
find primary criminal responsibility of the nature which is denoted by a finding that
someone has committed a crime. Such responsibility is more propetly allocated to those
who are responsible for the detention in a more direct or complete sense, such as those
who actually place an accused in detention without reasonable grounds to believe that he
constitutes a security risk; or who, having some powers over the place of detention,
accepts a civilian into detention without knowing that such grounds exist; or who,
having power or authority to release detainees, fails to do so despite knowledge that no
reasonable grounds for their detention exist, or that any such reasons have ceased to
exist. The Appeals Chamber, however, does not accept that a guard’s omission to take
unauthorised steps to release prisoners will suffice to constitute the commission of the

crime of unlawful confinement.”

(d) responsibility of camp commander

Delalic et al., (Appeals Chamber), February 20, 2001, paras. 378-379: “[A] person in the
position of Mucic [commander of the Celebici prison camp in the village of Celebici]
commits the offence of unlawful confinement of civilians where he has the authority to
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release civilian detainees and fails to exercise that power, where (i) he has no reasonable
grounds to believe that the detainees do not [si] pose a real risk to the security of the
state; or (i) he knows that they have not been afforded the requisite procedural
guarantees (or is reckless as to whether those guarantees have been afforded or not).”
“Where a person who has authority to release detainees knows that persons in continued
detention have a right to review of their detention and that they have not been afforded
that right, he has a duty to release them. Therefore, failure by a person with such
authority to exercise the power to release detainees, whom he knows have not been
afforded the procedural rights to which they are entitled, commits the offence of
unlawful confinement of civilians, even if he is not responsible himself for the failure to
have their procedural rights respected.”

(2) unlawful transfer

Naletilic and Martinovie, (Trial Chamber), March 31, 2003, paras. 519-521: “Forcible
transfer is the movement of individuals under duress from where they reside to a place
that is not of their choosing.” “In order [for] the Chamber to be satisfied [that] Article
2(g) of the Statute [has been proven], proof of the following is required: i) the general
requirements of Article 2 of the Statute . . . ; ii) the occurrence of an act or omission, not
motivated by the security of the population or imperative military reasons, lead[s] to the
transfer of a person from occupied territory or within occupied territory; iii) the intent of
the perpetrator to transfer a person.” “The Prosecution needs to prove the intent to
have the person (or persons) removed, which implies the aim that the person is not

returning.”
viii) taking civilians as hostages (Article 2(h))
(1) generally

Blaskic, (Appeals Chamber), July 29, 2004, para. 639: “The Appeals Chamber agrees that
the essential element in the crime of hostage-taking is the use of a threat concerning
detainees so as to obtain a concession or gain an advantage; a situation of hostage-taking
exists when a person seizes or detains and threatens to kill, injure or continue to detain
another person in order to compel a third party to do or to abstain from doing
something as a condition for the release of that person. The crime of hostage-taking is
prohibited by Common Article 3 of the Geneva Conventions, Articles 34 and 147 of
Geneva Convention IV, and Article 75(2)(c) of Additional Protocol 1.”

Kordic and Cerkez, (Trial Chamber), February 26, 2001, para. 314: “[A]n individual
commits the offence of taking civilians as hostages when he threatens to subject
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civilians, who are unlawfully detained, to inhuman treatment or death as a means of
achieving the fulfilment of a condition.”

Blaskic, (Trial Chamber), March 3, 2000, para. 158: “Within the meaning of Article 2 of
the Statute, civilian hostages are persons unlawfully deprived of their freedom, often
arbitrarily and sometimes under threat of death.” “The Prosecution must establish that,
at the time of the supposed detention, the allegedly censurable act was perpetrated in
order to obtain a concession or gain an advantage. The elements of the offence are
similar to those . .. covered under Article 3 of the Statute.”

See also discussion of “taking of hostages” under Article 3, Section (II)(d)(vii), ICTY
Digest.

(2) application—taking civilians as hostages

For the overturning of Blaskic’s conviction for hostage-taking, see Blaski, (Appeals
Chamber), July 29, 2004, paras. 635-646.

e) Miscellaneous

i) occupation (relevant to unlawful labor of civilians, unlawful transfer
and extensive destruction of property)

(1) where “occupation” is relevant

Naletilic and Martinovie, (Trial Chamber), March 31, 2003, para. 210: “Occupation is
relevant in dealing with the charges of unlawful labour of civilians. . . , forcible transfer
of a civilian . . . and destruction of property.”

See discussion of unlawful labor under Article 3, Section (II)(d)(xiii); unlawful transfer
and “extensive destruction of property not justified by military necessity and carried out
unlawfully and wantonly” both under Article 2, Sections (I)(d)(vii)(2) and (I)(d)(iv),
ICTY Digest.

(2) definition

Naletilic and Martinovze, (Trial Chamber), March 31, 2003, paras. 214-216: “Occupation is
defined as a transitional period following invasion and preceding the agreement on the
cessation of the hostilities. This distinction imposes more onerous duties on an
occupying power than on a party to an international armed conflict.” The Chamber
endorsed the definition of occupation set forth in Article 42 of the Hague Regulations:
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“[t]erritory is considered occupied when it is actually placed under the authority of the
hostile army. The occupation extends only to the territory where such authority has
been established and can be exercised.” The Chamber stated that the “overall control
test, submitted in the Blaskic Trial Judgement, is not applicable to the determination of
the existence of an occupation. . . . [T]here is an essential distinction between the
determination of a state of occupation and that of the existence of an international
armed conflict. The application of the overall control test is applicable to the latter. A
further degree of control is required to establish occupation.”

(3) guidelines for determining occupation

Naletilic and Martinovie, (Trial Chamber), March 31, 2003, para. 217: The Chamber set out
the following guidelines to help “determine whether the authority of the occupying
power has been actually established”:

e “the occupying power must be in a position to substitute its own authority for
that of the occupied authorities, which must have been rendered incapable of
functioning publicly”;

e “the enemy’s forces have surrendered, been defeated or withdrawn. In this
respect, battle areas may not be considered as occupied territory. However,
sporadic local resistance, even successful, does not affect the reality of
occupation”;

e “the occupying power has a sufficient force present, or the capacity to send troops
within a reasonable time to make the authority of the occupying power felt”;

e “atemporary administration has been established over the territory”;

e “the occupying power has issued and enforced directions to the civilian

population.”

(4) only applies to areas actually controlled by the occupying
power

Naletilic and Martinovie, (Trial Chamber), March 31, 2003, para. 218: “[Tlhe law of
occupation only applies to those areas actually controlled by the occupying power and
ceases to apply where the occupying power no longer exercises an actual authority over
the occupied area.” The court “must determine on a case by case basis whether this
degree of control was established at the relevant times and in the relevant places.”
“|T)here is no requirement that an entire territory be occupied, provided that the isolated
areas in which the authority of the occupied power is still functioning ‘are effectively cut
off from the rest of the occupied territory.”
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(5) different test would apply regarding individuals or property and
other matters

Naletilic and Martinovie, (Trial Chamber), March 31, 2003, para. 222: The Chamber held
that it “will have recourse to different legal tests to determine whether the law of
occupation applies, depending on whether it is dealing with individuals or with property
and other matters.” In the present case, the forcible transfer and the unlawful labor of
civilians “were prohibited from the moment that they fell into the hands of the opposing
power, regardless of the stage of the hostilities.”

II) WAR CRIMES: VIOLATIONS OF THE LAWS OR CUSTOMS OF
WAR (ARTICLE 3)

a) Statute
Article 3:

“The International Tribunal shall have the power to prosecute persons violating the
laws or customs of war. Such violations shall include, but not be limited to:
(a) employment of poisonous weapons or other weapons calculated to cause
unnecessary suffering;
(b) wanton destruction of cities, towns or villages, or devastation not justified by
military necessity;
(c) attack, or bombardment, by whatever means, of undefended towns, villages,
dwellings, or buildings;
(d) seizure of, destruction or wilful damage done to institutions dedicated to
religion, charity and education, the arts and sciences, historic monuments and
works of art and science;
(e) plunder of public or private property.”

b) Generally

i) Article 3 of the Statute functions as a residual clause, covering any
serious violation of humanitarian law not covered by other Articles of
the Statute

Tadic, (Appeals Chamber), Decision on the Defence Motion for Interlocutory Appeal on
Jurisdiction, October 2, 1995, paras. 87, 91: “A literal interpretation of Article 3 shows
that: (i) it refers to a broad category of offences, namely all ‘violations of the laws or
customs of wat’; and (ii) the enumeration of some of these violations provided in Article
3 is merely illustrative, not exhaustive.” “Article 3 . . . confers on the International
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Tribunal jurisdiction over any serious offence against international humanitarian law not
covered by Article 2, 4 or 5. Article 3 is a fundamental provision laying down that any
‘serious violation of international humanitarian law’ must be prosecuted by the
International Tribunal. In other words, Article 3 functions as a residual clause designed
to ensure that no serious violation of international humanitarian law is taken away from
the jurisdiction of the International Tribunal.” See also Prosecutor v. Strugar, Case No. I'T-
01-42-T (Trial Chamber), January 31, 2005, para. 218 (quoting Tadzc); Prosecutor v. Galic,
Case No. IT-98-29-T (Trial Chamber), December 5, 2003, para. 10 (similar).

Kunarac, Kovac, and 1V okovic, (Appeals Chamber), June 12, 2002, para. 68: “Article 3 of the
Statute is a general and residual clause covering all serious violations of international
humanitarian law not falling under Articles 2, 4 or 5 of the Statute.” See also Prosecutor v.
Halilovie, Case No. I'T-01-48-T (Trial Chamber), November 16, 2005, para. 23 (similar);
Blagojevic and Jokic, (Trial Chamber), January 17, 2005, para. 535 (similar).

Prosecutor v. Jelisic, Case No. 1T-95-10 (Trial Chamber), December 14, 1999, para. 33:
“Article 3 of the Statute is a general, residual clause which applies to all violations of
humanitarian law not covered under Articles 2, 4 and 5 of the Statute provided that the

rules concerned are customary.”

Prosecutor v. Furnndzija, Case No. IT-95-17/1 (Ttial Chamber), December 10, 1998, paras.
132-133: “Article 3 has a very broad scope. It covers any serious violation of a rule of
customary international humanitarian law entailing, under international customary or
conventional law, the individual criminal responsibility of the person breaching the rule.”
“IMJore than the other substantive provisions of the Statute, Article 3 constitutes an
‘umbrella rule.” While the other provisions envisage classes of offences they indicate in
terms, Article 3 makes an open-ended reference to all international rules of humanitarian
law: pursuant to Article 3 serious violations of any international rule of humanitarian
law may be regarded as crimes falling under this provision of the Statute, if the requisite

conditions are met.”

ii) conditions for determining which violations fall within Article 3 (the
“four Tadic conditions”)

Kunarae, Kovac, and 1okovie, (Appeals Chamber), June 12, 2002, para. 66: “Four
conditions must be fulfilled before an offence may be prosecuted under Article 3 of the
Statute: (i) the violation must constitute an infringement of a rule of international
humanitarian law; (ii) the rule must be customary in nature or, if it belongs to treaty law,
the required conditions must be met; (iii) the violation must be serious, that is to say, it
must constitute a breach of a rule protecting important values, and the breach must
involve grave consequences for the victim; and (iv) the violation of the rule must entail,
under customary or conventional law, the individual criminal responsibility of the person
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breaching the rule.” See also Prosecutor v. Limaj, Bala and Muslin, Case No. IT-03-66-T
(Trial Chamber), November 30, 2005, para. 175 (same four conditions); Halilovic, (Ttial
Chamber), November 16, 2005, para. 30 (same four conditions); S#ugar, (Trial
Chamber), January 31, 2005, para. 218 (same four conditions); Blaggjevic and Jokic, (Trial
Chamber), January 17, 2005, para. 537 (same four conditions); Brdjanin, (Ttial Chamber),
September 1, 2004, para. 129 (same four conditions); Gali, (Trial Chamber), December
5, 2003, paras. 11, 89 (same four conditions); Szzkic, (Trial Chamber), July 31, 2003, para.
580 (same four conditions); Prosecutor v. Kvocka et al, Case No. 1T-98-30/1 (Ttial
Chamber), November 2, 2001, para. 123 (same four conditions); Furundzija, (Ttrial
Chamber), December 10, 1998, para. 258 (same four conditions).

Strugar, (Trial Chamber), January 31, 2005, para. 218: “It is the view of the Chamber that
these conditions must be fulfilled whether the crime is expressly listed in Article 3 of the
Statute or not.”  Compare Kordic and Cerkez, (Appeals Chamber), December 17, 2004,
paras. 41, 45, 46 (where violation is one of treaty law, four Tadic criteria need not be
satisfied).

iii) violations of international humanitarian law that are covered

Tadie, (Appeals Chamber), Decision on the Defence Motion for Interlocutory Appeal on
Jurisdiction, October 2, 1995, para. 89: “Article 3 is a general clause covering all
violations of humanitarian law not falling under Article 2 or covered by Articles 4 or 5,
more specifically: () violations of the Hague law on international conflicts; (ii)
infringements of provisions of the Geneva Conventions other than those classified as
‘grave breaches’ by those Conventions; (iii) violations of common Article 3 and other
customary rules on internal conflicts; (iv) violations of agreements binding upon the
parties to the conflict, considered qua treaty law, i.e., agreements which have not turned
into customary international law . . . .” See also Brdjanin, (Ttial Chamber), September 1,
2004, para. 126 (same (i)-(iv)); Naletilic and Martinovie, (Trial Chamber), March 31, 2003,
para. 224 (same (i)-(iv)).

See also Tadic, (Appeals Chamber), Decision on the Defence Motion for Interlocutory
Appeal on Jurisdiction, October 2, 1995, para. 87: “A literal interpretation of Article 3
shows that: (i) it refers to a broad category of offences, namely all [violations of the laws
or customs of war;] and (ii) the enumeration of some of these violations provided in
Article 3 is merely illustrative, not exhaustive.”

(1) violations of Common Article 3 included

Kunarae, (Appeals Chamber), June 12, 2002, para. 68: “Article 3 of the Statute . . .
includes, znfer alia, serious violations of Common article 3. This provision is indeed

57



regarded as being part of customary international law, and serious violations thereof

2

would at once satisfy the four [Tadic| requirements . . . .

Delalic et al., (Appeals Chamber), February 20, 2001, para. 136: “The Appeals Chamber .
.. finds no cogent reasons in the interests of justice to depart from its previous
jurisprudence concerning the question of whether common Article 3 of the Geneva
Conventions is included in the scope of Article 3 of the Statute | -- they are included].”

Limaj et al., (Trial Chamber), November 30, 2005, para. 176: “It is settled by the Appeals
Chamber that violations of Common Article 3 fall within the scope of Article 3 of the
Statute.”

Halilovie, (Trial Chamber), November 16, 2005, para. 23: “Article 3 of the Statute has
been defined in the jurisprudence of the Tribunal as a general clause covering all
violations of humanitarian law not covered by Articles 2, 4 or 5, including violations of
Article 3 common to the four Geneva Conventions of 12 August 1949 (‘Common
Article 3’) and other customary rules on non-international conflict.”

Strugar, (Trial Chamber), January 31, 2005, para. 219: “At the outset, the Chamber notes
that the jurisprudence of the Tribunal in relation to common Article 3 is now settled. . . .

[I]t is well established that Article 3 of the Statute covers violations of common
Article 3.”

See also Halilovie, (Ttial Chamber), November 16, 2005, para. 31 (violations of Common
Article 3 are covered by Article 3 of the Statute); Blaggjevic and Jokic, (Trial Chamber),
January 17, 2005, para. 539 (same); Naletilic and Martinovic, (Trial Chamber), March 31,
2003, para. 228 (same); Blaskic, (Trial Chamber), March 3, 2000, para. 168 (same); Tadic,
(Appeals Chamber), Decision on the Defence Motion for Intetlocutory Appeal on
Jurisdiction, October 2, 1995, para. 89 (same).

(2) violations based on treaties included

Kordic and Cerkez, (Appeals Chamber), December 17, 2004, paras. 41, 42, 45, 46: “The
Appeals Chamber notes that the Trial Chamber considered that Article 3 of the Statute
covers not only violations which are based in customary international law but also those
based on treaties. It found that Additional Protocol I constituted applicable treaty law in
the present case, and found that ‘whether [Additional Protocol I] reflected customary
law at the relevant time in this case is beside the point.” “The Appeals Chamber holds
that the Trial Chamber’s approach is correct.”

“The Appeals Chamber wishes to avoid any ambiguity on this issue that may
arise from language it used in Ojdanic, Hadzihasanovic and the Blaskic Appeal Judgement
which, read out of context, could be misunderstood as vesting jurisdiction in this
International Tribunal only for crimes based on customary international law at the time
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of its commission, but not for treaty-based crimes, however listed in the Statute of this

»

International Tribunal . . . .” “The Appeals Chamber stresses that none of these
decisions departs from its approach in Tadic. As decided on that occasion,
the only reason behind the stated purpose of the drafters [of the Statute] that the
International Tribunal should apply customary international law was to avoid
violating the principle of nullum crimen sine lege in the event that a party to the
conflict did not adhere to a specific treaty.
In each of the three decisions, the legal issues at stake were solved by applying
provisions of international customary law. In the present case, however, reference will
have to be made to applicable treaty law that established a crime at the time of its

commission, provided that this crime is encompassed in the Statute.”

See also Kordic and Cerkez, (Appeals Chamber), December 17, 2004, paras. 42-44
(additional discussion of same issue).

iv) rationale for why Common Article 3 violations are included

(1) violations of Common Article 3 infringe a rule of international
humanitarian law

Delalic et al., (Appeals Chamber), February 20, 2001, paras. 143, 150: “It is indisputable
that [Clommon Article 3, which sets forth a minimum core of mandatory rules, reflects
the fundamental humanitarian principles which underlie international humanitarian law
as a whole, and upon which the Geneva Conventions in their entirety are based.” “It is
both legally and morally untenable that the rules contained in [Clommon Article 3,
which constitute mandatory minimum rules applicable to internal conflicts, in which
rules are less developed than in respect of international conflicts, would not be
applicable to conflicts of an international character. The rules of [Clommon Article 3
are encompassed and further developed in the body of rules applicable to international
conflicts. It is logical that this minimum be applicable to international conflicts as the
substance of these core rules is identical. [SJomething which is prohibited in internal
conflicts is necessarily outlawed in an international conflict where the scope of the rules
is broader.”

See also Naletilic and Martinovie, (Trial Chamber), March 31, 2003, para. 228: Common
Article 3 “applies regardless of the internal or international character of the conflict.”

(2) Common Article 3 is part of customary law

Tadze, (Appeals Chamber), Decision on the Defence Motion for Interlocutory Appeal on
Jurisdiction, October 2, 1995, para. 98: “[SJome treaty rules have gradually become part
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of customary law. This holds true for common Article 3 of the 1949 Geneva

2

Conventions. . . .

Kunarac, Kovac, and 1 okovic, (Appeals Chamber), June 12, 2002, para. 68: Common
Article 3 “is indeed regarded as being part of customary international law.” See also
Halilovie, (Ttrial Chamber), November 16, 2005, para. 31 (“It is . . . well established that
Common Article 3 is part of international customary law . . . .”); Blagojevic and Jokic, (Ttial
Chamber), January 17, 2005, para. 539 (same as Halilovic); Naletilic and Martinovic, (Ttial
Chamber), March 31, 2003, para. 228 (similar); Blaskic, (Trial Chamber), March 3, 2000,
para. 166 (similar).

Limaj et al., (Trial Chamber), November 30, 2005, para. 176: “[I]t is settled jurisprudence
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that Common Article 3 forms part of customary international law . . . .
(3) violations of Common Article 3 are serious

Blaskic, (Trial Chamber), March 3, 2000, para. 176: “[V]iolations of Article 3 of the
Statute which include violations of the Regulations of The Hague and those of Common
Article 3 are by definition serious violations of international humanitarian law within the

meaning of the Statute.”
(4) Common Article 3 imposes individual criminal responsibility

Tadic, (Appeals Chamber), Decision on the Defence Motion for Interlocutory Appeal on
Jurisdiction, October 2, 1995, paras. 128-129: “It is true that . . . common Article 3 of
the Geneva Conventions contains no explicit reference to criminal liability for violation
of its provisions. . .. [T]he International Military Tribunal at Nuremberg concluded that
a finding of individual criminal responsibility is not barred by the absence of treaty
provisions on punishment of breaches. The Nuremberg Tribunal considered a number
of factors relevant to its conclusion that the authors of particular prohibitions incur
individual responsibility: the clear and unequivocal recognition of the rules of warfare in
international law and State practice indicating an intention to criminalize the prohibition,
including statements by government officials and international organizations, as well as
punishment of violations by national courts and military tribunals. Where these

® Because the second of the “four Tadic conditions” is that “the rule must be customary in nature” or, where the
required conditions are met, form part of “treaty law,” see, e.g. Kunarac, Kovac and Vokovic, (Appeals
Chamber) June 12, 2002, para. 66, if the conduct at issue is covered by a binding treaty, constitutes an
infringement of international humanitarian law and the treaty provides for individual criminal responsibility, it
would not be necessary to determine that the treaty is part of customary law.
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conditions are met, individuals must be held criminally responsible, because, as the
Nuremberg Tribunal concluded:

‘[c]rimes against international law are committed by men, not by abstract entities,

and only by punishing individuals who commit such crimes can the provisions

of international law be enforced.”

“Applying the foregoing criteria to the violations at issue here, we have no doubt
that they entail individual criminal responsibility, regardless of whether they are
committed in internal or international armed conflicts. Principles and rules of
humanitarian law reflect ‘elementary considerations of humanity’ widely recognized as
the mandatory minimum for conduct in armed conflicts of any kind. No one can doubt
the gravity of the acts at issue, nor the interest of the international community in their
prohibition.”

Prosecutor v. Delalic, Mucic, Delic and Landzo, Case No. IT-96-21 (Appeals Chamber),
February 20, 2001, paras. 162, 171: “[T]he fact that common Article 3 does not contain
an explicit reference to individual criminal liability does not necessarily bear the
consequence that there is no possibility to sanction criminally a violation of this rule.
The IMT [International Military Tribunal at Nuremberg] indeed followed a similar
approach, as recalled in the Tadic Jurisdiction Decision when the Appeals Chamber
found that a finding of individual criminal responsibility is not barred by the absence of
treaty provisions on punishment of breaches. The Nuremberg Tribunal clearly
established that individual acts prohibited by international law constitute criminal
offences even though there was no provision regarding the jurisdiction to try violations.”
“The Appeals Chamber is unable to find any reason of principle why, once the
application of rules of international humanitarian law came to be extended (albeit in an
attenuated form) to the context of internal armed conflicts, their violation in that context
could not be criminally enforced at the international level.”

Limaj et al., (Trial Chamber), November 30, 2005, para. 176: “[I]t is settled jurisprudence
that customary international law imposes criminal liability for serious violations of

>

Common Article 3....

Naletilic and Martinovie, (Trial Chamber), March 31, 2003, para. 228: “[I]t appears from
the jurisprudence that [Clommon Article 3 of the Statute entails individual criminal
responsibility.”

Blaskie, (Trial Chamber), March 3, 2000, para. 176: Because violations of Article 3 of the
Statute which include violations of the Regulations of The Hague and those of Common
Article 3 are by definition serious violations, “[tlhey are thus likely to incur individual
criminal responsibility in accordance with Article 7 of the Statute.” “[Clustomary
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international law imposes criminal responsibility for serious violations of Common
Article 3.7

v) application of the four “Tadic” conditions to specific crimes
meeting the requirements of Article 3

For discussion that the following crimes satisty the four “Tadic”’ conditions, see Halilovi,
(Trial Chamber), November 16, 2005, para. 31 (murder); S#ugar, (Trial Chamber),
January 31, 2005, para. 219 (murder); S#ugar, (Ttial Chamber), January 31, 2005, para.
219 (cruel treatment); Strugar, (Trial Chamber), January 31, 2005, paras. 220-222 (attacks
on civilians); S#ugar, (Trial Chamber), January 31, 2005, paras. 224-226 (attacks on
civilian objects); S#ugar, (Trial Chamber), January 31, 2005, paras. 227-233 (destruction
and devastation of property, including cultural property); Brdjanin, (Trial Chamber),
September 1, 2004, paras. 157-158 (wanton destruction of cities, towns or villages, or
devastation not justified by military necessity, and destruction or willful damage done to
institutions dedicated to religion); Gal, (Trial Chamber), December 5, 2003, paras. 16-
17, 19-20, 25-32 (attacks on civilians); Galic, (Trial Chamber), December 5, 2003, paras.
96-98, 107-109, 113-130 (the “crime of terror”).

c) General elements for Article 3 crimes

Limaj et al., (Trial Chamber), November 30, 2005, para. 83: “In order for the Tribunal to
have jurisdiction over crimes punishable under Article 3 of the Statute, two preliminary
requirements must be satisfied. There must be an armed conflict, whether international
or internal, at the time material to the Indictment, and, the acts of the accused must be
closely related to this armed conflict.” See also Galic, (Ttrial Chamber), December 5, 2003,
para. 9 (similar).

Blagojevic and Jokic, (Trial Chamber), January 17, 2005, para. 536: “The application of
Article 3 of the Statute presupposes the existence of an armed conflict and a nexus
between the alleged offence and the armed conflict.”

Prosecutor v. Miodrag Jokic, Case No. IT-01-42/1-S (Ttial Chamber), March 18, 2004, para.
12: “The common elements of Article 3 crimes are that, first, there was an armed
conflict, whether international or non-international in character, at the time the offences
were committed. Second, there was a close nexus between the armed conflict and the
offence, meaning that the acts in question were ‘closely related’ to the hostilities.” See
also Strugar, (Trial Chamber), January 31, 2005, para. 215 (similar); Naletilic and Martinovic,
(Trial Chamber), March 31, 2003, para. 225 (similar).

See also Halilovie, (Trial Chamber), November 16, 2005, para. 23: “The application of

Article 3 of the Statute presupposes the existence of an armed conflict and a nexus
between the alleged crime and the armed conflict. =~ Moreover, four additional
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condictions must be fulfilled for a crime to be prosecuted under Article 3 of the Statute.

These conditions are generally known as the Tadic conditions.”

See also Stakic, (Trial Chamber), July 31, 2003, paras. 579, 581: “[There are] two
requirements for the applicability of Article 3: the existence of an armed conflict and a
nexus between the acts of the accused and that conflict.” “The last element under
Article 3 [at least regarding violations that are covered by Common Article 3 to the
Geneva Conventions| is that the victim must have been taking no active part in the
hostilities at the time the crime was committed.”

See also “added element for Common Article 3 crimes: must be committed against
persons taking no active part in the hostilities,” Section (II)(c)(1ii), ICTY Digest.

i) there must have been armed conflict, whether internal or
international (element 1)

Tadze, (Appeals Chamber), Decision on the Defence Motion for Interlocutory Appeal on
Jurisdiction, October 2, 1995, para. 137: “|U]nder Article 3, the International Tribunal
has jurisdiction over the acts alleged in the indictment, regardless of whether they
occurred within an internal or an international armed conflict.”

Limaj et al., (Trial Chamber), November 30, 2005, para. 83: “In order for the Tribunal to
have jurisdiction over crimes punishable under Article 3 of the Statute . . . [tjhere must
be an armed conflict, whether international or internal . . . .” See also Limay, et al., (Ttial
Chamber), November 30, 2005, para. 92 (“[Tlhe nature of the armed conflict is
irrelevant to the application of Article 3 of the Statute.”); S#ugar, (Trial Chamber),
January 31, 2005, para. 216 (similar); Blagojevic and Jokic, (Trial Chamber), January 17,
2005, para. 536 (“It is immaterial whether th[e] [armed] conflict is internal or
international”); Brdjanin, (Trial Chamber), September 1, 2004, para. 127 (same as
Blagojevic); Stakic, (Trial Chamber), July 31, 2003, para. 566 (same as Blagojevic); Blaskic,
(Trial Chamber), March 3, 2000, para. 161 (“Article 3 of the Statute applies to both
internal and international conflicts.”); Furundzija, (Trial Chamber), December 10, 1998,
para. 258 (“the nature of this armed conflict is irrelevant”).

Halilovie, (Ttrial Chamber), November 16, 2005, para. 25: “When an accused is charged
with violation of Article 3 of the Statute, based on a violation of Common Atticle 3, it is

® For discussion of the four “Tadic conditions,” see “conditions for determining which violations fall within Article
3 (the ‘four Tadic conditions’),” Section (Il)(b)(ii), ICTY Digest.
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immaterial whether the armed conflict was international or non-international in nature.
Common Article 3 requires the warring parties to abide by certain fundamental
humanitarian standards by ensuring ‘the application of the rules of humanity which are
recognized as essential by civilized nations.” ... The provisions of Common Article 3
and the universal and regional human rights instruments share a common ‘core’ of
fundamental standards which are applicable at all times, in all circumstances and to all
parties, and from which no derogation is permitted.”

(1) armed conflict defined: assess the intensity of the conflict and
the organization of the parties

Limaj et al., (Trial Chamber), November 30, 2005, para. 84: “The test for determining
the existence of an armed conflict was set out in the Tadic Jurisdiction Decision and has
been applied consistently by the Tribunal since:
An armed conflict exists whenever there is a resort to armed force between
States or protracted armed violence between governmental authorities and
organized armed groups or between such groups within a State.
Under this test, in establishing the existence of an armed conflict of an internal character
the Chamber must assess two criteria: (i) the intensity of the conflict and (ii) the
organisation of the parties.” See also Blagojevic and Jokic, (Trial Chamber), January 17,
2005, para. 536 (using Tadic definition); Halilovie, (Trial Chamber), November 16, 2005,
para. 24 (same definition); Gali, (Trial Chamber), December 5, 2003, para. 9 (same
definition); Stakic, (Trial Chamber), July 31, 2003, para. 568 (same definition).

See also Limaj et al., (Trial Chamber), November 30, 2005, para. 87: “The Chamber is also
conscious of Article 8 of the Statute of the International Criminal Court (ICC) which,
inter alia, defines, for its purposes, war crimes committed in an armed conflict not of an
international character. Article 8, paragraph 2(f) of the ICC Statute adopts a test similar
to the test formulated in the Tadic Decision on Jurisdiction. It defines an internal armed
conflict by the same two characteristics, ‘protracted armed conflict’ and ‘organised
armed groups,” without including further conditions.”

(a) assessment must be done on a case-by-case basis

Limaj et al., (Ttrial Chamber), November 30, 2005, para. 90: “Consistently with decisions
of other Chambers of this Tribunal and of the ICTR, the determination of the intensity
of a conflict and the organisation of the parties are factual matters which need to be
decided in light of the particular evidence and on a case-by-case basis.”
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(b) assessing intensity of the conflict

Limaj et al., (Trial Chamber), November 30, 2005, para. 90: “[I]n assessing the intensity
of a conflict, other Chambers have considered factors such as the setriousness of attacks
and whether there has been an increase in armed clashes, the spread of clashes over
territory and over a period of time, any increase in the number of government forces and
mobilisation and the distribution of weapons among both parties to the conflict, as well
as whether the conflict has attracted the attention of the United Nations Security
Council, and, whether any resolutions on the matter have been passed.”

Limaj et al., (Trial Chamber), November 30, 2005, para. 89: “A study by the
[International Committee of the Red Cross] submitted as a reference document to the
Preparatory Commission for the establishment of the elements of crimes for the
[International Criminal Court] noted that:
[in determining whether there is a non-international armed conflict] there
must be the opposition of armed forces and a certain intensity of the fighting.”
(emphasis in original)

(c) assessing organization of the parties

Limaj et al., (Trial Chamber), November 30, 2005, paras. 90, 89: “With respect to the
organisation of the parties to the conflict Chambers of the Tribunal have taken into
account factors including the existence of headquarters, designated zones of operation,
and the ability to procure, transport, and distribute arms.”

“[SJome degree of organisation by the parties will suffice to establish the
existence of an armed conflict. This degree need not be the same as that required for
establishing the responsibility of superiors for the acts of their subordinates within the
organisation, as no determination of individual criminal responsibility is intended under
this provision of the Statute. This position is consistent with other persuasive
commentaries on the matter. A study by the [International Committee of the Red
Cross] submitted as a reference document to the Preparatory Commission for the
establishment of the elements of crimes for the [International Criminal Court] noted
that:

The ascertainment whether there is a non-international armed conflict does not

depend on the subjective judgment of the parties to the conflict; it must be

determined on the basis of objective criteria; the term ‘armed conflict’
presupposes the existence of hostilities between armed forces organised to a greater
or lesser extent . ...

(emphasis in original)
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(d) banditry, unorganized and short-lived insurrections, or
terrorist activities excluded

Limaj et al., (Trial Chamber), November 30, 2005, para. 89: “The two determinative
elements of an armed conflict, intensity of the conflict and level of organisation of the
parties, are used ‘solely for the purpose, as a minimum, of distinguishing an armed conflict
from banditry, unorganized and short-lived insurrections, or terrorist activities, which are

25

not subject to international humanitarian law.” (emphasis in original) See also Limaj et
al., (Trial Chamber), November 30, 2005, para. 84 (similar).

See also Limay et al., (Trial Chamber), November 30, 2005, para. 87: “As in the Tribunal’s
jurisprudence, Article 8(2)(d) of the [International Criminal Court] Statute further
clarifies that the . . . Statute does not apply to ‘situations of internal disturbances and
tensions, such as riots, isolated and sporadic acts of violence or other acts of a similar

395

nature.

(e) additional objectives irrelevant

Limaj et al., (Trial Chamber), November 30, 2005, para. 170: “[T]he determination of the
existence of an armed conflict is based solely on two criteria: the intensity of the conflict
and organisation of the parties, the purpose of the armed forces to engage in acts of
violence or also achieve some further objective is, therefore, irrelevant.”

(i) application—additional objectives irrelevant

Limaj et al., (Trial Chamber), November 30, 2005, para. 170: “[T]he Defence submit that
the strength of the Serbian forces does not indicate that their purpose was to defeat the
[Kosovo Liberation Army], but to ethnically cleanse Kosovo. While it is true that
civilians were driven out of their homes and forced to leave Kosovo as a result of
military operations, the evidence discloses this to be true for both sides. Undoubtedly
civilians fled as their homes and villages were ravaged and in some cases armed units of
both sides set about ensuring this. It is not apparent to the Chamber, however, that the
immediate purpose of the military apparatus of each side during the relevant period, was
not directed to the defeat of the opposing party, even if some further or ultimate
objective may also have existed. The two forces were substantially engaged in their

»

mutual military struggle . . . .
(2) application—armed conflict

(a) armed conflict in Kosovo between Serbian forces and the
Kosovo Liberation Army

Limaj et al., (Trial Chamber), November 30, 2005, paras. 171-173: “The Chamber is
satisfied that before the end of May 1998 an armed conflict existed in Kosovo between
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the Serbian forces and the KLLA [Kosovo Liberation Army]. By that time the KILA had a
General Staff, which appointed zone commanders, gave directions to the various units
formed or in the process of being formed, and issued public statements on behalf of the
organisation. Unit commanders gave combat orders and subordinate units and soldiers
generally acted in accordance with these orders. Steps have been established to
introduce disciplinary rules and military police, as well as to recruit, train and equip new
members. Although generally inferior to the . . . equipment [of the Army of Yugoslavia
(‘V]’) and the Serbian Ministry of Internal Affairs (‘MUP’), e the police], the KLA
soldiers had weapons, which included artillery mortars and rocket launchers. By July
1998 the KILA had gained acceptance as a necessary and valid participant in negotiations
with international governments and bodies to determine a solution for the Kosovo’s
crisis, and to lay down conditions in these negotiations for refraining from military
action.” “Further, by the end of May 1998 KILA units were constantly engaged in armed
clashes with substantial Serbian forces in areas from the Kosovo-Albanian border in the
west, to near Prishtina/Pristina in the east, to Prizren/Prizren and the Kosovo-
Macedonian border in the south and the municipality of Mitrovice/Kosovka Mitrovica
in the north. The ability of the KILA to engage in such varied operations is a further
indicator of its level of organisation. Heavily armed special forces of the Serbian MUP
and V] forces were committed to the conflict on the Serbian side and their efforts were
directed to the control and quelling of the KLA forces. Civilians, both Serbian and
Kosovo Albanian, had been forced by the military actions to leave their homes, villages
and towns and the number of casualties was growing.” “In view of the above the
Chamber is persuaded and finds that an internal armed conflict existed in Kosovo before
the end of May 1998. This continued until long after 26 July 1998.”

See also Limaj et al., (Trial Chamber), November 30, 2005, para. 93: “The Indictment
alleges that an armed conflict between Serbian forces and the [Kosovo Liberation Army]
existed in Kosovo not later than early 1998. The Chamber heard evidence and is
satisfied that the Serbian forces involved in Kosovo in 1998 included substantial forces
of the Army of Yugoslavia (‘VJ’) and the Serbian Ministry of Internal Affairs (MUP’), z.e.
the police, and, therefore, constitute ‘governmental authorities” within the meaning of
the Tadic test.””

" The court is looking at the “governmental authorities” test in order to determine whether armed conflict exists.
“The test for determining the existence of an armed conflict was set out in the Tadic Jurisdiction Decision and
has been applied consistently by the Tribunal since:
An armed conflict exists whenever there is a resort to armed force between States or protracted
armed violence between governmental authorities and organized armed groups or between such
groups within a State.”
Limaj et al., (Trial Chamber), November 30, 2005, para. 84. The question evaluated in Tadic is whether the
Army of Yugoslavia (VJ) and the Serbian Ministry of Internal Affairs (the police) constitute “governmental
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For factual findings showing that before the end of May 1998 the Kosovo Liberation
Army sufficiently possessed the characteristics of an organised armed group able to
engage in an internal armed conflict, see Limaj et al., (Trial Chamber), November 30,
2005, paras. 94-134. For factual findings discussing the intensity of the Kosovo
Liberation Army/Setb conflict, see Limaj et al., (Ttial Chamber), November 30, 2005,
paras. 135-167.

(b) armed conflict in Bosnia and Herzegovina between its
armed forces and Republika Srpska

Blagojevic and Jokic, (Trial Chamber), January 17, 2005, para. 549: “It has not been
disputed that an armed conflict existed between the Republic of Bosnia and Herzegovina
and its forces, and the Republika Srpska and its forces during the period relevant for the
Indictment. Nor has it been disputed that this armed conflict existed in eastern Bosnia.
Based on the evidence set out above in the Factual Background relevant to this case, the
Trial Chamber finds that there is sufficient evidence to establish that there was an armed
conflict in eastern Bosnia between 11 July and 1 November 1995.”

Galie, (Trial Chamber), December 5, 2003, para. 595: “In the present instance, it is not
disputed that a state of armed conflict existed between Bosnia-Herzegovina and its
armed forces on the one hand, and the Republika Sprska and its armed forces, on the
other. There is no doubt, from a reading of the factual part of this Judgement, that all
the criminal acts described therein occurred not only within the framework of, but in

close relation to, that conflict.”

Stakic, (Trial Chamber), July 31, 2003, paras. 571-574: “The Trial Chamber is satisfied
that an armed conflict existed in the territory of the Municipality of Prijedor between 30
April and 30 September 1992.” “Firstly, the military expert for the Defence stated that,
in his expert opinion, there was a state of armed conflict in the Prijedor municipality
between April and September 1992. Ewan Brown, the military expert for the
Prosecution, indicated that, after the attacks on Hambarine and Kozarac, combat
operations were ongoing in the Municipality of Prijedor throughout the summer of
19927 “In addition, the regular combat reports from the 1st Krajina Corps Command
to the 5th Corps Command provide ample evidence that combat operations were
ongoing in the Prijedor municipality during the Indictment period.” “Finally, the fact

authorities.” See Tadic, (Appeals Chamber), December 2, 1995, para. 70; see also Tadic, (Trial Chamber),
May 7, 1997, paras. 561-571.
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that ‘Kozarski Vijesnik® referred to its publications over this period as the ‘War Edition’
supports the fact that combat operations were ongoing.”

For factual findings that there was an armed conflict between April 1, 1992 and
December 31, 1992 in the Autonomous Region of Krajina between the Bosnian
Government forces and the Bosnian Serb forces, see Brdjanin, (Trial Chamber),
September 1, 2004, paras. 140-142.

(c) armed conflict involving Croatian armed forces and the
JNA (Yugoslav Peoples’ Army)

Strugar, (Trial Chamber), January 31, 2005, para. 217: “[Tlhe evidence establishes that
there was an armed conflict between the JNA [Yugoslav Peoples’ Army| and the
Croatian armed forces throughout the period of the Indictment. These were each forces
of governmental authorities, whether of different States or within the one State need not
be determined.”

ii) there must be a nexus between the armed conflict and alleged
offense (element 2)

Limaj et al., (Trial Chamber), November 30, 2005, para. 91: “[T]o meet the jurisdictional
preconditions of Article 3 of the Statute, the Prosecution must establish not only the
existence of an armed conflict but also a sufficient link between the alleged acts of the
accused and the armed conflict. . ..”

Halilovie, (Ttial Chamber), November 16, 2005, para. 28: “The Trial Chamber notes that
the Appeals Chamber considered this matter [the connection between the acts of the
accused and the armed conflict] in Tadic and held that the required nexus should be
established between the alleged crime and the armed conflict.”

(1) the acts of the accused must be closely related to the hostilities

Blagojevic and Jokic, (Trial Chamber), January 17, 2005, para. 536: “As to the precise
nature of the nexus, when the crime alleged has not occurred at a time and place in
which fighting was actually taking place, the Appeals Chamber has held that ‘[i]t would
be sufficient [...] that the alleged crimes were closely related to hostilities occurring in
other parts of the territories controlled by the parties to the conflict.” See also Halilovic,
(Trial Chamber), November 16, 2005, para. 29 (same).

Brdjanin, (Trial Chamber), September 1, 2004, para. 128: “A close nexus must exist

between the alleged offence and the armed conflict. This is satisfied when the alleged
crimes are ‘closely related to the hostilities.”
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Stakic, (Trial Chamber), July 31, 2003, para. 569: “As regards Article 3, the Prosecution
must . . . establish a link between the acts of the accused alleged to constitute a violation
of the laws or customs of war and the armed conflict in question. As to the precise
nature of this nexus, the Appeals Chamber has held that ‘it would be sufficient [...] that
the alleged crimes were closely related to hostilities occurring in other parts of the
territories controlled by the parties to the conflict.” In other words, it is sufficient to
establish that the perpetrator acted in furtherance of or under the guise of the armed
conflict.”

Kordic and Cerkez, (Trial Chamber), February 26, 2001, para. 32: “[I]n order for a
particular crime to qualify as a violation of international humanitarian law under Articles
2 and 3 of the Statute, the Prosecution must . . . establish a sufficient link between that
crime and the armed conflict.” It is sufficient that the alleged crimes were closely
related to the hostilities occurring in other parts of the territories controlled by the

»”

parties to the conflict.

See also “there must be a nexus between the conflict and crimes alleged” under Article 2,

Section (I)(b)(ii), ICTY Digest.
(2) factors for assessing nexus

Kunarac, Kovac, and 1" okovic, (Appeals Chamber), June 12, 2002, para. 59: “In determining
whether or not the act in question is sufficiently related to the armed conflict, the Trial
Chamber may take into account . . . the following factors: the fact that the perpetrator is
a combatant; the fact that the victim is a non-combatant; the fact that the victim is a
member of the opposing party; the fact that the act may be said to serve the ultimate
goal of a military campaign; and the fact that the crime is committed as part of or in the
context of the perpetrator’s official duties.” See also Limaj et al., (Ttrial Chamber),
November 30, 2005, para. 91 (same factors); Szakic, (Trial Chamber), July 31, 2003, para.
569 (same factors).

(3) the armed conflict need not be causally linked to the crimes,
but it must have played a substantial role in the perpetrator’s
ability to commit the crimes, his decision to commit them, the
manner in which they were committed or the purpose for which
they were committed

Kunarac, Kovac, and 1 okovic, (Appeals Chamber), June 12, 2002, para. 58: “The armed
conflict need not have been causal to the commission of the crime, but the existence of
an armed conflict must, at a minimum, have played a substantial part in the perpetrator’s
ability to commit it, his decision to commit it, the manner in which it was committed or

70



the purpose for which it was committed.” See also Halilovic, (Ttrial Chamber), November
16, 2005, paras 29, 726; (same test); S#rugar, (Trial Chamber), January 31, 2005, para. 215

(same test).

Limaj et al., (Trial Chamber), November 30, 2005, para. 91: “The armed conflict need
not have been causal to the commission of the crime charged, but it must have played a
substantial part in the perpetrator’s ability to commit that crime.”

See also Blagojevic and Jokic, (Ttrial Chamber), January 17, 2005, para. 536: “Such a [nexus]
exists as long as the crime is ‘shaped by or dependent upon the environment — the
armed conflict — in which it is committed.”

(4) crimes may be temporally and geographically remote from
actual fighting/ international humanitarian law applies in the
whole territory, whether or not actual combat takes place there

Kunarae, Kovac, and 1okovie, (Appeals Chamber), June 12, 2002, para. 57: “There is no
necessary correlation between the area where the actual fighting is taking place and the
geographical reach of the laws of war. The laws of war apply in the whole territory of
the warring states or, in the case of internal armed conflicts, the whole territory under
the control of a party to the conflict, whether or not actual combat takes place there, and
continue to apply until a general conclusion of peace or, in the case of internal armed
conflicts, until a peaceful settlement is achieved. A violation of the laws or customs of
war may therefore occur at a time when and in a place where no fighting is actually
taking place. [T]he requirement that the acts of the accused must be closely related to
the armed conflict would not be negated if the crimes were temporally and
geographically remote from the actual fighting.”

Halilovie, (Ttial Chamber), November 16, 2005, para. 26: “The Appeals Chamber in the
Tadic case held that until a general conclusion of peace or a peaceful settlement is
reached, international humanitarian law continues to apply ‘in the whole territory of the
warring States or, in the case of internal conflicts, the whole territory under the control

5

of a party, whether or not actual combat takes place there.” (emphasis in original) See also Limaj
et al., (Trial Chamber), November 30, 2005, para. 84 (similar).

Prosecutor v. Vastljevie, Case No. I'T-98-32-T (Trial Chamber), November 29, 2002, para.
25: “The requirement that the acts of the accused be closely related to the armed
conflict does not require that the offence be committed whilst fighting is actually taking
place, or at the scene of combat.”

Kordic and Cerkez, (Trial Chamber), February 26, 2001, para. 32: “[TThe Appeals
Chamber has held that: ‘Even if substantial clashes were not occurring in the [specific
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region| at the time and place the crimes were allegedly committed . . . international

5

humanitarian law applies.

(5) to establish nexus, crime need not have been planned or
supported by a policy

Halilovie, (Trial Chamber), November 16, 2005, para. 724: “The Trial Chamber recalls
that for the existence of the required nexus, the crimes need not have been planned or
supported by some form of policy.” See also Halilovie, (Trial Chamber), November 16,
2005, para. 29 (same test).

(6) single act may constitute violation if the required nexus is
established

Halilovie, (Trial Chamber), November 16, 2005, para. 724: “[T]here is no reason why a
single, isolated act, could not constitute a violation of the law and customs of war, when
the required nexus has been established.”

(7) application—nexus

Prosecutor v. Vasiljevie, Case No. IT-98-32-A (Appeals Chamber), February 25, 2004,
paras. 25-27: “The Appellant argues that, although he agrees that there was an armed
conflict in the municipality of Visegrad [in south-eastern Bosnia and Herzegovina] at all
times relevant to the Indictment, his acts were not closely related to it.” “Paragraph 57
of the Judgement states that:

the acts of the Accused were closely related to the armed conflict. Although he

did not take part in any fighting, the Accused was closely associated with Serb

paramilitaries, his acts were all committed in furtherance of the armed conflict,

and he acted under the guise of the armed conflict.
“The Appeals Chamber finds that the Appellant has not demonstrated that no
reasonable trier of fact could have made this finding . . . . The Appellant does not
dispute that the acts of the Milan Lukic group [a Serb para-military group, with a
reputation for being particularly violent, led by Milan Lukic] were connected to the
conflict. In fact, the acts for which the Appellant has been convicted were carried out
while he was together with the Milan Lukic group. The Appeals Chamber is of the view
that the Appellant was associated with the Milan Lukic group on that occasion and that
this establishes a sufficient nexus between the Appellant’s acts and the armed conflict.”

Limaj et al., (Trial Chamber), November 30, 2005, para. 174: “[TThe Chamber is satisfied
that the requisite nexus between the conduct alleged in the Indictment and the armed
conflict has been established. In particular, the Chamber refers to its findings that the
[Llapushnik/Lapusnik] prison camp where the alleged crimes occurred was established
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after the KLA [Kosovo Liberation Army] took control of the village of
Llapushnik/Lapusnik, that it was run by KILA members, and that the camp effectively
ceased to exist after the KLLA lost control of the Llapushnik/Lapusnik gorge. Those
detained in it were principally, if not solely, those who were or who were suspected of
being Serbians or Kosovo Albanians who collaborated with the Serbian authorities.”

Halilovie, (Ttial Chamber), November 16, 2005, para. 727: “As for the crimes committed
in Grabovica [in Bosnia and Herzegovinal, the Trial Chambers finds the fact that the
ABiH [Army of the Republic of Bosnia and Herzegovina] soldiers were billeted in
Grabovica in preparation of combat operations in Herzegovina, has played a substantial
part in the soldiers’ ability to commit the crimes. As for the events of Uzdol [near
Prozor, in Southern Herzegovina, the Trial Chamber finds that the crimes were
committed during an attack on Uzdol, which attack was part of military combat
operations. 'The required nexus is therefore clearly established with regard to both
Grabovica and Uzdol.”

Strugar, (Trial Chamber), January 31, 2005, para. 217: “The offences alleged in the
Indictment all relate to the shelling of the Old Town of Dubrovnik [Croatia], which was
a significant part of this armed conflict [between the Yugoslav Peoples’ Army and the
Croatian armed forces]. It follows that the acts with which the Accused is charged were
committed during an armed conflict and were closely related to that conflict.”

Blagojevic and Jokie, (Trial Chamber), January 17, 2005, para. 549: “Based on all the
evidence in this case, the Trial Chamber . . . finds that the underlying crimes with which
the Indictment is concerned were closely related to the armed conflict. The acts with
which the Accused are charged were committed as a result of the hostilities.”

Brdjanin, (Trial Chamber), September 1, 2004, paras. 141-142: “The Chamber is satisfied
beyond reasonable doubt that the crimes with which the Accused is charged were
committed in the course of the armed conflict in the ARK [Autonomous Region of
Krajina]. Although the Accused did not take part in any fighting, his acts were closely
related to the conflict. Indeed, the Accused was a prominent member of the SDS
[Serbian Democratic Party of Bosnia and Herzegovina] and later also President of the
ARK Crisis Staff, a regional body vested with both executive and legislative powers
within the ARK where the armed conflict was taking place. Its effective powers
extended to the municipal authorities of the ARK and the police and its influence
encompassed the army and paramilitary organisations. In the following Chapter of this
judgement, the Trial Chamber will establish the ARK Crisis Staff's involvement in the
implementation of the Strategic Plan. The Trial Chamber will later establish that, after
the ARK Crisis Staff was abolished and throughout the period relevant to the
Indictment, the Accused continued to wield great power and acted in various positions
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at the republican level in the course of the armed conflict.” “The Trial Chamber is thus
satisfied that the general requirements common to Articles 2 and 3 of the Statute are
fulfilled.”

Stakic, (Trial Chamber), July 31, 2003, paras. 575-576: “The Trial Chamber is . . .
satisfied that there was a nexus between this armed conflict and the acts of the Accused.
This can be established through both objective and subjective elements.” “There is
evidence that the Crisis Staff, of which Dr. Milomir Stakic was President, issued the
ultimatum to the residents of Hambarine [in the municipality of Prijedor| that they
should surrender their weapons or suffer the consequences. An SJB [Public Security
Station] report states that it was the Crisis Staff which decided to intervene militarily in
the village of Hambarine [also in the municipality of Prijedor]. Moreover, in an
interview, Dr. Milomir Stakic, speaking in his capacity as President of the Crisis Staff,
stated in relation to the attack on the town of Kozarac: ‘[A]ctually »we made a decision
that the army and the police go up there [...].” Throughout the armed conflict, there is
evidence that Dr. Milomir Stakic maintained close contacts with the military.”

iii) added element for Common Article 3 crimes: must be committed
against persons taking no active part in the hostilities

Limaj et al., (Trial Chamber), November 30, 2005, para. 176: “[A]s Common Article 3
protects persons taking no active part in the hostilities, the victims of the alleged
violation must have taken no active part in the hostilities at the time the crime was
committed.”

Halilovie, (Trial Chamber), November 16, 2005, para. 32: “For the application of any
Article 3 charge based on Common Article 3, the Prosecution must also prove that the

victim was a person taking no active part in the hostilities at the time the crime was
committed.” See also Halilovie, (Trial Chamber), November 16, 2005, para. 36 (similar).

Blagojevic and Jokic, (Trial Chamber), January 17, 2005, para. 540: “A last requirement for
the application of any Article 3 charge based on Common Article 3 is that the victim
must have taken no active part in the hostilities at the time the crime was committed.”
See also Stakic, (Trial Chamber), July 31, 2003, para. 581 (similar); Kvocka et al., (Trial
Chamber), November 2, 2001, para. 124 (similar).

(1) assessing protected status

Halilovie, (Trial Chamber), November 16, 2005, paras. 33-34: “In the Tadic case, the test
applied by the Trial Chamber was to ask whether, at the time of the alleged offence, the
alleged victim of the proscribed acts was directly taking part in hostilities, ‘being those
hostilities in the context of which the alleged offences are said to have been committed.”
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The Trial Chamber in Tadic held that ‘it is unnecessary to define exactly the line dividing
those taking an active part in hostilities and those who are not so involved. It is
sufficient to examine the relevant facts of each victim and to ascertain whether, in each
individual’s circumstances, that person was actively involved in the hostilities at the
relevant time.”’

“The Trial Chamber finds that it is the specific situation of the victim at the
moment the crime was committed that must be taken into account in determining his or
her protection under Common Article 3. The Trial Chamber considers that relevant
factors in this respect include the activity, whether or not the victim was carrying
weapons, clothing, age and gender of the victims at the time of the crime. While
membership of the armed forces can be a strong indication that the victim is directly
participating in the hostilities, it is not an indicator which in and of itself is sufficient to
establish this. Whether a person did or did not enjoy protection of Common Article 3
has to be determined on a case-by-case basis.”

Blaskic, (Trial Chamber), March 3, 2000, para. 180: “Civilians within the meaning of
Article 3 are persons who are not, or no longer, members of the armed forces. Civilian
property covers any property that could not be legitimately considered a military
objective.”

Jelisic, (Trial Chamber), December 14, 1999, para. 34: “Common Article 3 protects
‘[plersons taking no active part in the hostilities” including persons ‘placed hors de combat
by sickness, wounds, detention, or any other cause.” Victims of murder, bodily harm and
theft, all placed hors de combat by their detention, are clearly protected persons within the
meaning of common Article 3.”

(2) application—yvictims taking no active part in hostilities

Stakic, (Trial Chamber), July 31, 2003, para. 589: “The Trial Chamber is convinced that
the vast majority of the victims of the[ | crimes were taking no active part in the
hostilities at the time the crimes were committed. In particular, the Trial Chamber finds
that those held in the Omarska, Keraterm and Trnopolje camps are automatically to be
considered hors de combat by virtue of their being held in detention. The same applies to
those victims who were displaced in the many convoys that were organised and those
innocent civilians who were killed during indiscriminate armed attacks on civilian
settlements, throughout the Municipality of Prijedor during the Indictment period. In
relation to the women and children who wete the victims of these crimes, there is no

evidence at all to suggest that they participated in combat activities.”
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iv) mens rea
(1) generally

See discussion of mental state (wens rea) in undetlying offenses, Section (II)(d)()(5)
(torture); (AD)(d)@i)(5) (rape); AD)(d)(ii)(5) (cruel treatment); (II)(d)(iv)(7) (murder);
D)(d)(v) (violence to life and person); (II)(d)(vi)(5) (outrages upon personal dignity);
(II)(d)(viii)(7) (wanton destruction of cities, towns or villages, or devastation not justified
by military necessity); (II)(d)(x)(6) (seizure of, destruction or willful damage done to
institutions dedicated to religion, charity and education, the arts and sciences, historic
monuments and works of art and science); (II)(d)(xi)(11) (unlawful attack on civilians
and civilian objects); (II)(d)(xiv)(1) (slavery); (II)(d)(xv)(5) (terror against the civilian
population), ICTY Digest.

(2) discriminatory intent or motive not required

Aleksovski, (Appeals Chamber), March 24, 2000, para. 20: “There is nothing in the
undoubtedly grave nature of the crimes falling within Article 3 of the Statute, nor in the
Statute generally, which leads to a conclusion that those offences are punishable only if
they are committed with discriminatory intent. The general requirements which must be
met for prosecution of offences under Article 3 . . . do not include a requirement of
proof of a discriminatory intent or motivation.”

(3) distinguish intent from motive

Krnojelac, (Appeals Chamber), September 17, 2003, para. 102: “The Appeals Chamber . .
. recalls its case-law in the Je/isic case which, with regard to the specific intent required for
the crime of genocide, sets out ‘the necessity to distinguish specific intent from motive.
The personal motive of the perpetrator of the crime of genocide may be, for example, to
obtain personal economic benefits, or political advantage or some form of power. The
existence of a personal motive does not preclude the perpetrator from also having the
specific intent to commit genocide.” It is the Appeals Chamber’s belief that this distinction
between intent and motive must also be applied to the other crimes laid down in the Statute””

(emphasis added) See also Jelisic, (Appeals Chamber), July 5, 2001, para. 49 (same quoted
language).

76



d) Underlying offenses
i) torture
(1) defined

Prosecutor v. Kvocka, et al., Case No. I'T-98-30/1-A (Appeals Chamber), February 28, 2005,
para. 289: “The crime of torture was defined by the Trial Chamber as the intentional
infliction, by act or omission, of severe pain or suffering, whether physical or mental, for
a prohibited purpose, such as obtaining information or a confession, punishing,
intimidating, humiliating, or coercing the victim or a third person, or discriminating, on
any ground, against the victim or a third person.” See also Prosecutor v. Furundzija, Case
No. IT-95-17/1 (Appeals Chamber), July 21, 2000, para. 111 (same and requiring that

the torture “be linked to an armed conflict. . . .”)*

Kunarac, Kovac, and 1"okovic, (Appeals Chamber), June 12, 2002, para. 142: The definition
of torture has the following elements: “(i) The infliction, by act or omission, of severe
pain or suffering, whether physical or mental. (i) The act or omission must be
intentional. (iii) The act or omission must aim at obtaining information or a confession,
or at punishing, intimidating or coercing the victim or a third person, or at
discriminating, on any ground, against the victim or a third person.” See also Krnojelac,
(Trial Chamber), March 15, 2002, para. 179 (using “deliberate” instead of “intentional”
in part (iif)).

Limaj et al., (Trial Chamber), November 30, 2005, para. 235: “The law on torture is well
settled by the jurisprudence of the Tribunal. For the crime of torture to be established,
whether as a war crime or as a crime against humanity, the following three elements
must be met:

(1) There must be an act or omission inflicting severe pain or suffering, whether

physical or mental;
(2) The act or omission must be intentional; and
(3) The act or omission must have been carried out with a specific purpose such

as to obtain information or a confession, to punish, intimidate or coerce the

® Furundzija goes on to require a fifth element that “at least one of the persons involved in the torture process
must be a public official or must at any rate act in a non-private capacity, e.g., as a de facto organ of a State or
any other authority-wielding entity.” However, more recent decisions suggest that this is not a requirement.
See Section (l1)(d)(i)(7), ICTY Digest.
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victim or a third person, or to discriminate, on any ground, against the
victim or a third person.”

(2) same regardless of Article

Limaj et al., (Ttial Chamber), November 30, 2005, para. 235: The elements of torture are
the same whether it is “a war crime or as a crime against humanity.”

Brdjanin, (Trial Chamber), September 1, 2004, para. 482: “The definition of ‘torture’
remains the same regardless of the Article of the Statute under which the Accused has

been charged.”

For discussion of torture as a crime against humanity under Article 5, see Section
(IV)(d)(vi), ICTY Digest. For discussion of torture as a grave breach of the Geneva
Conventions under Article 2, see Section (I)(d)(ii), ICTY Digest.

(3) the prohibition against torture is jus cogens

Furundzija, (Ttrial Chamber), December 10, 1998, paras. 139, 153: “It . . . seems
incontrovertible that torture in time of armed conflict is prohibited by a general rule of
international law. In armed conflicts this rule may be applied both as part of
international customary law and - if the requisite conditions are met - qua treaty law, the
content of the prohibition being the same.” “Because of the importance of the values it
protects, this principle has evolved into a peremptory norm ot jus cogens, that is, a norm
that enjoys a higher rank in the international hierarchy than treaty law and even
‘ordinary’ customary rules. The most conspicuous consequence of this higher rank is
that the principle at issue cannot be derogated from by States through international
treaties or local or special customs or even general customary rules not endowed with
the same normative force.”

(4) severe pain and suffering must be inflicted (element 1)

Kvocka et al., (Trial Chamber), November 2, 2001, para. 143: “[T]he severity of the pain
or suffering is a distinguishing characteristic of torture that sets it apart from similar
offences. A precise threshold for determining what degree of suffering is sufficient to
meet the definition of torture has not been delineated.”

See Kvocka, et al., (Appeals Chamber), February 28, 2005, para. 289 (torture requires, znter
alia, infliction of “severe pain or suffering”); Kunarac, Kovac, and 1 okovic, (Appeals
Chamber), June 12, 2002, para. 142 (same); Furundzija, (Appeals Chamber), July 21, 2000,
para. 111 (same); Limaj et al., (Trial Chamber), November 30, 2005, para. 235 (same).
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(a) assessing the severity of the torture

Limaj et al., (Trial Chamber), November 30, 2005, para. 237: “With respect to the
assessment of the seriousness of the acts charged as torture, previous jurisprudence of
the Tribunal has held that this should take into account all circumstances of the case and
in particular the nature and context of the infliction of pain, the premeditation and
institutionalisation of the ill-treatment, the physical condition of the victim, the manner
and the method used and the position of inferiority of the victim. Also relevant to the
Chamber’s assessment is the physical or mental effect of the treatment on the victim, the
victim’s age, sex, or state of health. Further, if the mistreatment has occurred over a
prolonged period of time, the Chamber would assess the severity of the treatment as a
whole. Finally, this Chamber concurs with the finding of the Celebici [a/k/a Delalic] Trial
Chamber, made specifically in the context of rape, that in certain circumstances the
suffering can be exacerbated by social and cultural conditions and it should take into
account the specific social, cultural and religious background of the victims when
assessing the severity of the alleged conduct.”

Krnojelac, (Trial Chamber), March 15, 2002, para. 182: “When assessing the seriousness
of the acts charged as torture, the Trial Chamber must take into account all the
circumstances of the case, including the nature and context of the infliction of pain, the
premeditation and institutionalisation of the ill-treatment, the physical condition of the
victim, the manner and method used, and the position of inferiority of the victim. In
particular, to the extent that an individual has been mistreated over a prolonged period
of time, or that he or she has been subjected to repeated or various forms of
mistreatment, the severity of the acts should be assessed as a whole to the extent that it
can be shown that this lasting period or the repetition of acts are inter-related, follow a
pattern or are directed towards the same prohibited goal.”

Kvocka et al., (Trial Chamber), November 2, 2001, para. 143: “In assessing the
seriousness of any mistreatment, the Trial Chamber must first consider the objective
severity of the harm inflicted. Subjective criteria, such as the physical or mental effect of
the treatment upon the particular victim and, in some cases, factors such as the victim’s
age, sex, or state of health will also be relevant in assessing the gravity of the harm.”

(b) permanent injury not required

Limaj et al., (Trial Chamber), November 30, 2005, para. 236: “[I]t is not required that the

2

act or omission has caused a permanent injury . . .

Kvocka et al., (Trial Chamber), November 2, 2001, para. 148: “[TJorture practices often
cause permanent damage to the health of the victims, [but] permanent injury is not a
requirement for torture.”
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(c) mental suffering can qualify

Limaj et al., (Trial Chamber), November 30, 2005, para. 236: “[Tlhere [is no]
requirement that the act or omission . . . caused a physical injury, as mental harm is a
prevalent form of inflicting torture.”

Kvocka et al., (Trial Chamber), November 2, 2001, para. 149: “Damage to physical or
mental health will be taken into account in assessing the gravity of the harm inflicted.
[A]buse amounting to torture need not necessarily involve physical injury, as mental
harm is a prevalent form of inflicting torture. For instance, the mental suffering caused
to an individual who is forced to watch severe mistreatment inflicted on a relative would
rise to the level of gravity required under the crime of torture. [Bleing forced to watch
serious sexual attacks inflicted on a female acquaintance was torture for the forced
observer. The presence of onlookers, particularly family members, also inflicts severe
mental harm amounting to torture on the person being raped.”

(d) act or omission as torture

Limaj et al., (Trial Chamber), November 30, 2005, para. 236: “An act or omission may
constitute the actus reus of torture if it has caused severe pain or suffering.” See also
Kvocka, et al., (Appeals Chamber), February 28, 2005, para. 289 (the crime of torture may
be committed by “act or omission”); Kunarac, Kovac, and 1 okovic, (Appeals Chamber),
June 12, 2002, para. 142 (same); Furundzija, (Appeals Chamber), July 21, 2000, para. 111
(same); Limaj et al., (Trial Chamber), November 30, 2005, para. 235 (same).

(e) mistreatment less severe than torture may constitute
another offense

Limaj et al., (Trial Chamber), November 30, 2005, para. 236: “Mistreatment which does
not rise to this level of severity may nevertheless constitute another offence under the
jurisdiction of the Tribunal.”

(5) mens rea: the act or omission must be intentional (element 2)

Kunarac, Kovac, and 1 okovic, (Appeals Chamber), June 12, 2002, para. 142: As to mental
state: ““The act or omission must be intentional.” See also Krmojelac, (Trial Chamber),
March 15, 2002, para. 179 (using “deliberate” instead of “intentional”).

Kunarac, Kovac, and 1 okovic, (Appeals Chamber), June 12, 2002, para. 153: The Appeals
Chamber explained the distinction between “intent” and “motivation.” The Appeals
Chamber held that “even if the perpetrator’s motivation is entirely sexual, it does not
follow that the perpetrator does not have the intent to commit an act of torture or that
his conduct does not cause severe pain or suffering, whether physical or mental, since
such pain or suffering is a likely and logical consequence of his conduct. In view of the
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definition, it is important to establish whether a perpetrator intended to act in a way
which, in the normal course of events, would cause severe pain or suffering, whether
physical or mental, to his victims.”

Limaj et al., (Trial Chamber), November 30, 2005, para. 238: “As for the mens rea
required for the crime of torture, the previous jurisprudence of the Tribunal establishes
that direct intent is required: the perpetrator must have intended to act in a way which,
in the normal course of events, would cause severe pain or suffering, whether physical or
mental, to his victims. It is irrelevant that the perpetrator may have had a different
motivation, if he acted with the requisite intent.”

(6) prohibited purpose or goal required (element 3)

Kvocka, et al., (Appeals Chamber), February 28, 2005, para. 289: Torture must have been
carried out “for a prohibited purpose, such as obtaining information or a confession,
punishing, intimidating, humiliating, or coercing the victim or a third person, or
discriminating, on any ground, against the victim or a third person.”); Kunarac, Kovac, and
Vokovie, (Appeals Chamber), June 12, 2002, para. 142 (similar); Furundzija, (Appeals
Chamber), July 21, 2000, para. 111 (same).

Limaj et al., (Trial Chamber), November 30, 2005, para. 239: “For the crime of torture to
be established, the alleged act or omission must have been carried out with a specific
purpose: to obtaining information or a confession, or to punish, intimidate or coerce
the victim or a third person, or to discriminate, on any ground, against the victim or a
third person.”

Krnojelac, (Trial Chamber), March 15, 2002, para. 180: ““Torture’ constitutes one of the
most serious attacks upon a person’s mental or physical integrity. The purpose and the
seriousness of the attack upon the victim sets torture apart from other forms of
mistreatment. Torture as a criminal offence is not a gratuitous act of violence; it aims,
through the infliction of severe mental or physical pain, to attain a certain result or
purpose. Thus, in the absence of such purpose or goal, even very severe infliction of
pain would not qualify as torture pursuant to Article 3 or Article 5.”

Krnojelac, (Trial Chamber), March 15, 2002, para. 188: “The infliction of severe pain in
pursuance of a given prohibited purpose must be established beyond reasonable doubt .

25

Kvocka et al., (Trial Chamber), November 2, 2001, para. 140: “[T]he prohibited purposes
listed in the Torture Convention as reflected by customary international law ‘do not
constitute an exhaustive list, and should be regarded as merely representative.”
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“|HJumiliating the victim or a third person constitutes a prohibited purpose for torture

under international humanitarian law.”

(a) prohibited purpose need not be predominating or sole
purpose
Kunarac, Kovac, and V'okovic, (Appeals Chamber), June 12, 2002, para. 155: “[A]cts need
not have been perpetrated solely for one of the purposes prohibited by international law.
If one prohibited purpose is fulfilled by the conduct, the fact that such conduct was also
intended to achieve a non-listed purpose (even one of a sexual nature) is immaterial.”

Limaj et al., (Trial Chamber), November 30, 2005, para. 239: “The prohibited purpose
needs not be the sole or the main purpose of the act or omission in question.” See also
Kvocka et al., (Trial Chamber), November 2, 2001, para. 153 (similar).

Prosecutor v. Kunarac, Kovac, and 1 ukovic, Case No. IT-96-23 and I1T-96-23/11 (Ttial
Chamber), February 22, 2001, para. 486: “There is no requirement under customary
international law that the conduct must be solely perpetrated for one of the prohibited
purposes. [T]he prohibited purpose must simply be part of the motivation behind the
conduct and need not be the predominating or sole purpose.”

(7) perpetrator need not have acted in an official capacity

Kvocka et al., (Appeals Chamber), February 28, 2005, para. 284: “In [the Kunarac Appeal
Judgement], the Appeals Chamber concluded that the Kunarac Trial Chamber was correct
to take the position that the public official requirement was not a requirement under
customary international law in relation to the criminal responsibility of an individual for
torture outside of the framework of the Torture Convention. The Appeals Chamber in
the present case reaffirms that conclusion. As a result, the Appeals Chamber finds that
Kvocka’s argument that he could not be found guilty of torture for acts perpetrated by
Zigic and Knezevic on the ground that they were not public officials is bound to fail,
regardless of the precise status of these two individuals.”

Kunarac, Kovac, and 1V okovic, (Appeals Chamber), June 12, 2002, para. 148: “[T]he public
official requirement is not a requirement under customary international law in relation to
the criminal responsibility of an individual for torture outside of the framework of the
Torture Convention.”

Limaj et al., (Trial Chamber), November 30, 2005, para. 240: “[TThe Chamber notes that
while the earlier jurisprudence of the Tribunal has reached different conclusions as to
whether, for the crime of torture to be established, the alleged act or omission must be
committed by, or at the instigation of or with the consent or acquiescence of an official
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or person acting in an official capacity, this issue is now settled by the Appeals Chamber.
Under customary international law and the jurisprudence of the Tribunal it is not
necessary that the perpetrator has acted in an official capacity.”

Krnojelac, (Trial Chamber), March 15, 2002, para. 188: “Under international humanitarian
law in general, and under Articles 3 and 5 of the Statute in particular, the presence or
involvement of a state official or of any other authority-wielding person in the process

of torture is not necessary for the offence to be regarded as ‘torture.”

Kvocka et al., (Trial Chamber), November 2, 2001, para. 139: “[The state actor
requirement imposed by international human rights law is inconsistent with the
application of individual criminal responsibility for international crimes found in

international humanitarian law and international criminal law.”

But see Furundzija, (Appeals Chamber), July 21, 2000, para. 111: The fifth element of the
crime of torture in a situation of armed conflict is “at least one of the persons involved
in the torture process must be a public official or must at any rate act in a non-private
capacity, ¢, as a de facto organ of a State or any other authority-wielding entity.”

But see Prosecutor v. Delalic et al., Case No. I'T-96-21, (Trial Chamber), November 16, 1998,
para. 494: Torture requires the act or omission to be “committed by, or at the
instigation of, or with the consent or acquiescence of, an official or other person acting
in an official capacity.”

(8) examples of acts constituting torture

Kvocka et al., (Trial Chamber), November 2, 2001, para. 144: “Beating, sexual violence,
prolonged denial of sleep, food, hygiene, and medical assistance, as well as threats to
torture, rape, or kill relatives were among the acts most commonly mentioned as those
likely to constitute torture. Mutilation of body parts would be an example of acts per se

constituting torture.”

(a) rape and other forms of sexual violence as torture

Kunarac, Kovae, and 1V okovic, (Appeals Chamber), June 12, 2002, paras. 150-151: “[SJome
acts establish per se the suffering of those upon whom they were inflicted. Rape is . . .
such an act. . . . Sexual violence necessarily gives rise to severe pain or suffering,
whether physical or mental, and in this way justifies its characterisation as an act of
torture.” “Severe pain or suffering, as required by the definition of the crime of torture,
can thus be said to be established once rape has been proved, since the act of rape
necessarily implies such pain or suffering.”
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Kvocka et al., (Trial Chamber), November 2, 2001, para. 145: “[R]ape may constitute
severe pain and suffering amounting to torture, provided that the other elements of
torture, such as a prohibited purpose, are met.”

Furundzija, (Trial Chamber), December 10, 1998, paras. 163-164: “Rape is resorted to
either by the interrogator himself or by other persons associated with the interrogation
of a detainee, as a means of punishing, intimidating, coercing or humiliating the victim,
or obtaining information, or a confession, from the victim or a third person. In human
rights law, in such situations the rape may amount to torture.” “Depending upon the
circumstances, under international criminal law rape may acquire the status of a crime
distinct from torture.”

Delalic et al., (Trial Chamber), November 16, 1998, paras. 496, 495: The Trial Chamber
held that “whenever rape and other forms of sexual violence meet the [following]
criteria, then they shall constitute torture.” “The psychological suffering of persons
upon whom rape is inflicted may be exacerbated by social and cultural conditions and
can be particularly acute and long lasting. [I]t is difficult to envisage circumstances in
which rape, by, or at the instigation of a public official, or with the consent or
acquiescence of an official, could be considered as occurring for a purpose that does not,
in some way, involve punishment, coercion, discrimination or intimidation. [This is

29

inherent in situations of armed conflict.
(9) application—torture

Limaj et al., (Trial Chamber), November 30, 2005, para. 658: “In the other case of
mistreatment of [witness] L12 established earlier in this decision, .12 was beaten in a
barn [in the Llapushni/Lapusnik prison camp in central Kosovo]. Haradin Bala
blindfolded .12 and brought him to a barn, where the beating took place. .12 testified
that Shala [Haradin Bala] was present during the incident. The Chamber accepts 1.12°s
evidence, however, that Haradin Bala’s involvement in the incident was limited to
bringing .12 to the perpetrators and being present while the beating was taking place.
The Chamber finds that by bringing I.12 to the barn and being present throughout the
beating by others, Haradin Bala did contribute to the commission of the crime
substantially enough to regard his participation as aiding the offence committed by the
direct perpetrators. In the circumstances, Haradin Bala must have become aware, at
least at the time of the beating, that the assailants were committing a crime and of their

® As to whether the involvement of a public official is required, see Section (I1)(d)(i)(7), ICTY Digest.
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state of mind. Accordingly, he possessed the mens rea required for aiding and abetting.
As established eatlier, this incident constitutes the elements of both cruel treatment and

torture.”

See also discussion of torture under Article 5, Section (IV)(d)(vi), ICTY Digest, and
under Article 2, Section (I)(d)(ii)(1), ICTY Digest.

ii) rape
(1) defined

Kvocka et al., (Appeals Chamber), February 28, 2005, para. 395: “The Trial Chamber

relied on the definition of rape as given in the Kunarac et al. Trial Judgement, which reads

as follows:
In light of the above considerations, the Trial Chamber understands that the
actus reus of the crime of rape in international law is constituted by: the sexual
penetration, however slight: (a) of the vagina or anus of the victim by the penis
of the perpetrator or any other object used by the perpetrator; or (b) of the
mouth of the victim by the penis of the perpetrator; where such sexual
penetration occurs without the consent of the victim. Consent for this purpose
must be consent given voluntarily, as a result of the victim’s free will, assessed in
the context of the surrounding circumstances.

This definition was confirmed by the Appeals Chamber [in Kunarac|, which added that

the ‘assertion that nothing short of continuous resistance provides adequate notice to the

perpetrator that his attentions are unwanted is wrong on the law and absurd on the

2

facts.”  See also Kunarac, Kovac, and 1 okovic, (Appeals Chamber), June 12, 2002, paras.

127-128 (same quoted language).

(2) prohibition on rape in armed conflicts long recognized under
treaty and customary international law

Kvocka et al., (Appeals Chamber), February 28, 2005, para. 395: “[T]he prohibition of
rape in armed conflicts has been long recognized in international treaty law as well as in

customary international law.”

(3) status of detention normally vitiates consent

Kvocka et al., (Appeals Chamber), February 28, 2005, para. 396: “The Trial Chamber
determined that ‘in cases of sexual assault a status of detention will normally vitiate
consent in such circumstances.” This is consistent with the jurisprudence of the Tribunal

»
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See also Kunarac, Kovac, and Vokovie, (Appeals Chamber), June 12, 2002, para. 132:
“IT)here are ‘factors [other than force] which would render an act of sexual penetration
non-consensual or non-voluntary on the part of the victim.” A narrow focus on force or
threat of force could permit perpetrators to evade liability for sexual activity to which the
other party had not consented by taking advantage of coercive circumstances without
relying on physical force.”

(4) resistance by victim and force by perpetrator not required

Kunarac, Kovac, and 1 okovic, (Appeals Chamber), June 12, 2002, paras. 128-129:
“Resistance” is not a requirement. “Force or threat of force provides clear evidence of
non-consent, but force is not an element per se of rape.”

(5) mens rea

Kunarac, Kovac, and 1 okovie, (Appeals Chamber), June 12, 2002, para. 127: The mens rea is
the intention to effect this sexual penetration, and the knowledge that it occurs without
the consent of the victim.”

See also discussion of rape as crime against humanity under Article 5, Section
IV)(d)(vii), ICTY Digest, and rape underlying persecution as a crime against humanity
under Article 5, Section (IV)(d)(viii)(3)(1), ICTY Digest.

iii) cruel treatment
(1) defined

Blaskic, (Appeals Chamber), July 29, 2004, para. 595: “The Appeals Chamber has
defined ‘cruel treatment’ as follows:
Cruel treatment as a violation of the laws or customs of war is
a. an intentional act or omission [...] which causes serious mental or physical
suffering or injury or constitutes a serious attack on human dignity,
b. committed against a person taking no active part in the hostilities.”
See also Limaj et al., (Trial Chamber), November 30, 2005, para. 231 (similar); Strugar,
(Trial Chamber), January 31, 2005, para. 261 (similar).

Kordic and Cerkez, (Ttial Chamber), February 26, 2001, para. 265: “[Tlhe Celebici [a/k/a
Delalic] Trial Chamber found that: cruel treatment constitutes an intentional act or
omission, that is an act which, judged objectively, is deliberate and not accidental, which
causes serious mental or physical suffering or injury or constitutes a serious attack on
human dignity.”
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Blaskic, (Trial Chamber), March 3, 2000, para. 186: “[C]ruel treatment constitutes an
intentional act or omission ‘which causes serious mental or physical suffering or injury or
constitutes a serious attack on human dignity.”

(2) elements same as inhuman treatment

Naletilic and Martinovie, (Trial Chamber), March 31, 2003, para. 246: “|O]tfences of
inhuman treatment and cruel treatment are residual clauses under Articles 2 and 3 of the
Statute respectively. Materially, the elements of these offences are the same.” “The
degree of physical or mental suffering required to prove either one of those offences is
lower than the one required for torture, though at the same level as the one required to

prove a charge of ‘wilfully causing great suffering or serious injury to body or health.”

Kordic and Cerkez, (Ttrial Chamber), February 26, 2001, para. 265: “‘[C]ruel treatment’ is
‘equivalent to the offence of inhuman treatment in the framework of the grave breaches
provisions of the Geneva Conventions.”

Blaskie, (Trial Chamber), March 3, 2000, para. 186: “[Cruel treatment] carries an
equivalent meaning and therefore the same residual function for the purposes of
Common article 3 of the Statute, as inhuman treatment does in relation to grave
breaches of the Geneva Convention.”

For discussion of inhuman treatment under Article 2, see (I)(d)(ii)(2), ICTY Digest.

(3) mental suffering requirement lower than for torture

Kvocka et al., (Trial Chamber), November 2, 2001, para. 161: “[T]he degree of physical or
mental suffering required to prove cruel treatment is lower than the one required for
torture, though it must be at the same level as ‘wilfully causing great suffering or serious
injury to body or health.” [TThe degree of suffering required to prove cruel or inhuman
treatment was not as high as that required to sustain a charge of torture.”

(4) prohibited purpose not required
Kvocka et al., (Trial Chamber), November 2, 2001, para. 226: “The requirement of a
prohibited purpose which is characteristic of the offence of torture, is a materially
distinct element that is not required in the offences of cruel treatment.”

(5) mens rea
Limaj et al., (Trial Chamber), November 30, 2005, para. 231: “As regards mens rea, the

perpetrator must have acted with direct intent to commit cruel treatment or with indirect
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intent, ze. in the knowledge that cruel treatment was a probable consequence of his act
or omission.”

Strugar, (Trial Chamber), January 31, 2005, para. 261: “[TThe Chamber holds that
indirect intent, zZe. knowledge that cruel treatment was a probable consequence of the
perpetrator’s act or omission, may also fulfil the intent requirement for this crime.”

(6) practices that constitute cruel treatment

(a) use of human shields

Blaskic, (Appeals Chamber), July 29, 2004, paras. 653, 669: “The use of prisoners of war
or civilian detainees as human shields is . . . prohibited by the provisions of the Geneva
Conventions, and it may constitute inhuman or cruel treatment under Articles 2 and 3 of
the Statute respectively where the other elements of these crimes are met.” “The
Appeals Chamber considers that the use of the detainees as human shields caused them
serious mental harm and constituted a serious attack on human dignity.”

Kvocka et al., (Trial Chamber), November 2, 2001, para. 161: “[TThe use of human
shields constitutes cruel treatment under Article 3 of the Statute.”

(i) use of human shields prohibited even where they are
not attacked

Blaskie, (Appeals Chamber), July 29, 2004, para. 654: “Using protected detainees as
human shields constitutes a violation of the provisions of the Geneva Conventions
regardless of whether those human shields were actually attacked or harmed. Indeed,
the prohibition is designed to protect detainees from being exposed to the risk of harm,
and not only to the harm itself.”

(b) use of forced labor
Blaskic, (Appeals Chamber), July 29, 2004, para. 597: “The Appeals Chamber has noted

that the use of forced labour is not always unlawful. Nevertheless, the treatment of non-
combatant detainees may be considered cruel where, together with the other requisite
elements, that treatment causes serious mental or physical suffering or injury or
constitutes a serious attack on human dignity. The Appeals Chamber notes that Geneva
Conventions IIT and IV require that when non-combatants are used for forced labour,
their labour may not be connected with war operations or have a military character or
purpose. The Appeals Chamber finds that the use of persons taking no active part in
hostilities to prepare military fortifications for use in operations and against the forces
with whom those persons identify or sympathise is a serious attack on human dignity
and causes serious mental (and depending on the circumstances physical) suffering or
injury. Any order to compel protected persons to dig trenches or to prepare other forms
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of military installations, in particular when such persons are ordered to do so against

their own forces in an armed conflict, constitutes cruel treatment . .. .”"

Blaskic, (Appeals Chamber), July 29, 2004, paras. 590-591: “In the Digest of Laws and
Cases of the United Nations War Crimes Commission, the position was quite clearly
stated: “There is nothing illegal in the mere employment of prisoners of war.” Causing
prisoners of war to perform unhealthy or dangerous work was, however, clearly
recognised as a war crime.” “As to the position of civilians in occupied territories, it has
been established that putting civilians to forced labour may in certain circumstances be a
war crime. Those circumstances include their employment in armament production, and
in carrying out military operations against the civilians’ own country.”

(c) prison camp detention conditions

Limaj et al., (Trial Chamber), November 30, 2005, paras. 288-289: “It is apparent from
the evidence presented in this trial, and the Chamber finds, that the material conditions
of detention in the storage room and the cowshed [at the Llapushnik/Lapusnik prison
camp in Kosovo| were appalling. In the Chamber’s view, it clearly emerges from the
evidence that food and water were not provided regularly, and that there were no
cleaning, washing or sanitary facilities. Both the cowshed and the storage room were not
adequately ventilated and at times were overcrowded, especially the storage room. Even
though the detainees were allowed outside the storage room once in a while to be able to
have some fresh air, the atmosphere and conditions in the room remained deplorable.
There were no sleeping facilities either in the storage room or the cowshed, which was
exacerbated by overcrowding particularly in the storage room. Detainees in the cowshed
were typically chained to the wall or tied to other detainees. No medical care was
provided, although readily available.” “[T]he Chamber finds that the deplorable
conditions of detention in both the storage room and the cowshed at the
Llapushnik/Lapusnik prison camp, were such as to cause serious mental and physical
suffering to the detainees, and constituted a serious attack upon the dignity of the
detainees. Further, given the extensive period of time over which these conditions were
maintained without improvement, the Chamber is satisfied that they were imposed
deliberately. In the Chamber’s finding, detention in either the cowshed or the storage

»

room was in conditions which constituted the charged offence of cruel treatment . . .

"% The court theorized that it could enter convictions under both Article 2 for inhuman treatment and Article 3 for
cruel treatment. The conviction was entered under Article 2 on the grounds that a conviction under Article 2 (via
Common Article 3 to the Geneva Conventions) has an additional element not present in Article 3. See Blaskic,
(Appeals Chamber), July 29, 2004, paras. 634 and 671. For discussion of cumulative convictions, see (IX)(b),
ICTY Digest.
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For findings as to the role of Haradin Bala in maintaining the conditions of detention at
the Llapushnik/Lapusnik prison camp in Kosovo, see Limaj et al., (Ttial Chamber),
November 30, 2005, paras. 652, 670.

(d) shelling of civilian town

For findings that cruel treatment occurred when two civilians in the Old Town of
Dubrovnik were seriously injured as a result of shelling of the Old Town by the JNA
[Yugoslav Peoples” Army| on December 6, 1991, see Strugar, (Trial Chamber), January 31,
2005, paras. 264, 268-272, 275-276.

(e) unlawful seizure, unlawful detention for prolonged periods
and interrogation—not cruel treatment

Limaj et al., (Trial Chamber), November 30, 2005, para. 232: “Leaving aside cruel
treatment under Count 6 (which relates specifically to the alleged inhumane conditions
of detention at the prison camp), cruel treatment under Count 2 has been charged in
relation to the ‘unlawful seizure,” ‘unlawful detention for prolonged periods’ and
‘interrogation’ of Serbian and /or Kosovo Albanian civilians at the Llapushnik/Lapusnik
prison camp [in Kosovo|. These acts are charged per se as constituting a serious attack
on human dignity, and therefore constituting cruel treatment under Article 3 of the
Statute. The Chamber is of the view that whether particular conduct amounts to cruel
treatment is a question of fact to be determined on a case by case basis. The Chamber
notes that the offence of cruel treatment has never been established before this Tribunal
in relation to these specific acts. In determining whether the ‘unlawful seizure,’
‘unlawful detention for prolonged periods’ and ‘interrogation’ alleged in the instant case
amount to cruel treatment, the Chamber has, therefore, taken into account all the
circumstances of the instant case. The Chamber has come to the conclusion that, at
least in the circumstances of this case, these acts in and of themselves do not amount to

a serious attack on human dignity within the meaning of cruel treatment under Article 3
of this Statute. Count 2 must therefore also be dismissed.” (emphasis in original)

See also discussion of inhuman treatment under Article 2, Section (I)(d)(i)(2), ICTY
Digest. See also cruel and inhumane treatment underlying the crime of persecution

under Article 5, Section (IV)(d)(viii)(3)(i), ICTY Digest.
iv) murder
(1) elements
Kvocka et al., (Appeals Chamber), February 28, 2005, para. 261: “[Flor the crime of

murder under Article 3 of the Statute to be established, the Prosecutor bears the onus of

proving:
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1) the death of a victim taking no active part in the hostilities;
2) that the death was the result of an act or omission of the accused or of one or
more persons for whom the accused is criminally responsible;
3) the intent of the accused or of the person or persons for whom he is
criminally responsible
a) to kill the victim; or
b) to wilfully cause serious bodily harm which the perpetrator should
reasonably have known might lead to death.”
See also Halilovie, (Trial Chamber), November 16, 2005, para. 35 (same definition).

Kordic and Cerkez, (Appeals Chamber), December 17, 2004, para. 37: “The Appeals
Chamber has . . . held that the elements of murder under Article 3 of the Statute are the
death of the victim as a result of an act of the accused, committed with the intention to

cause death and against a person taking no active part in the hostilities.”

Limaj et al., (Trial Chamber), November 30, 2005, para. 241: “Three elements are
required to establish the offence of murder: (a) the death of a victim, although it is not
necessary to establish that the body of the deceased person has been recovered; (b) that
the death was the result of an act or an omission of the perpetrator; and (c) the intent of
the perpetrator at the time of the act or omission to kill the victim or, in the absence of
such a specific intent, in the knowledge that death is a probable consequence of the act

or omission.”

Strugar, (Trial Chamber), January 31, 2005, para. 236: “The following formulation
appears to reflect the understanding which has gained general acceptance in the
jurisprudence of the Tribunal: to prove murder, it must be established that death
resulted from an act or omission of the accused, committed with the intent either to kill
or, in the absence of such a specific intent, in the knowledge that death is a probable

consequence of the act or omission.”

Blagojevic and Jokic, (Trial Chamber), January 17, 2005, para. 556: “In the jurisprudence of
both the Tribunal and the ICTR, murder has consistently been defined as the death of
the victim which results from an act or omission by the accused, committed with the
intent either to kill or to cause serious bodily harm with the reasonable knowledge that it
would likely lead to death.” See also Stakic, (Trial Chamber), July 31, 2003, para. 584
(similar).

Brdjanin, (Trial Chamber), September 1, 2004, para. 381: “Save for some insignificant
variations in expressing the constituent elements of the crime of murder and wilful
killing, which are irrelevant for this case, the jurisprudence of this Tribunal has
consistently defined the essential elements of these offences as follows:

1. The victim is dead;
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2. The death was caused by an act or omission of the accused, or of a person or
persons for whose acts or omissions the accused bears criminal responsibility;
and
3. The act was done, or the omission was made, by the accused, or a person or
persons for whose acts or omissions he bears criminal responsibility, with an
intention:
*  to kill, or
to inflict grievous bodily harm or serious injury, in the reasonable
knowledge that such act or omission was likely to cause death.”

Brdjanin, (Trial Chamber), September 1, 2004, para. 382: “The actus reus consists in the
action or omission of the accused resulting in the death of the victim. The Prosecution
need only prove beyond reasonable doubt that the accused’s conduct contributed
substantially to the death of the victim.”

Prosecutor v. Krstie, Case No. IT-98-33 (Trial Chamber), August 2, 2001, para. 485:
“Murder has consistently been defined . . . as the death of the victim resulting from an
act or omission of the accused committed with the intention to kill or to cause serious
bodily harm which he/she should reasonably have known might lead to death.”

Jelisic, (Trial Chamber), December 14, 1999, para. 35: “Murder is defined as homicide
committed with the intention to cause death. The legal ingredients of the offence as
generally recognised in national law may be characterised as follows: [a] the victim is
dead, [b] as a result of an act of the accused, [c] committed with the intention to cause
death.”

(2) comparison between murder under Articles 3 and 5 and willful
killing under Article 2

Strugar, (Trial Chamber), January 31, 2005, para. 236: “This definition [of murder] would
appear to be applicable also to wilful killing and murder under Articles 2 and 5,
respectively. In addition, to prove murder under Article 3 of the Statute, it must be
shown that the victims were persons taking no active part in the hostilities.”

Blagojevic and Jokic, (Trial Chamber), January 17, 2005, para. 556: “The elements of the
offence of murder as a crime against humanity and as a violation of the laws or customs
of war are the same.”

Brdjanin, (Trial Chamber), September 1, 2004, para. 380: “It is clear from the Tribunal’s
jurisprudence that the elements of the underlying crime of wilful killing under Article 2
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of the Statute are identical to those required for murder under Article 3 and Article 5 of
the Statute.”

Kordic and Cerkez, (Trial Chamber), February 26, 2001, para. 233: “[T]he elements of the
offence of ‘murder’ under Article 3 of the Statute are similar to those which define a
‘wilful killing” under Article 2 of the Statute, with the exception that under Article 3 of
the Statute the offence need not have been directed against a ‘protected person’ but

against a person ‘taking no active part in the hostilities.”

See also Blaskic, (Trial Chamber), March 3, 2000, para. 181: “The content of the offence
of murder under Article 3 is the same as for wilful killing under Article 2.” See also Stakuc,
(Trial Chamber), July 31, 2003, paras. 585-586 (“murder” should be “equated” with
Cckilling’?)‘

See also discussion of willful killing under Article 2, Section (I)(d)(i), ICTY Digest;
murder under Article 5, Section (IV)(d)@), ICTY Digest; and murder underlying
persecution under Article 5, Section (IV)(d) (viii) (3)(g), ICTY Digest.

(3) proof of dead body not required

Kvocka et al., (Appeals Chamber), February 28, 2005, para. 260: “In the Krnogjelac case, the
Trial Chamber rightly stated that proof beyond reasonable doubt that a person was
murdered does not necessarily require proof that the dead body of that person has been
recovered. The fact of a victim’s death can be inferred circumstantially from all of the
evidence presented to the Trial Chamber. All that is required to be established from that
evidence is that the only reasonable inference from the evidence is that the victim is
dead as a result of acts or omissions of the accused or of one or more persons for whom
the accused is criminally responsible.” See also Halilovic, (Trial Chamber), November 16,
2005, para. 37 (similar); Brdjanin, (Ttial Chamber), September 1, 2004, para. 385 (similar).
See also Limay et al., (Trial Chamber), November 30, 2005, para. 241 (“it is not necessary
to establish that the body of the deceased person has been recovered . . . .”)

Halilovie, (Trial Chamber), November 16, 2005, para. 37: “[R]elevant factors [for
inferring the victim is dead absent proof of a dead body] include, but are not limited to,
the coincident or near-coincident time of death of other victims, the fact that the victims
were present in an area where an armed attack was carried out, when, where and the
circumstances in which the victim was last seen, and the behaviour of soldiers in the
vicinity, as well as towards other civilians, at the relevant time.”

Brdjanin, (Trial Chamber), September 1, 2004, para. 383: “The Trial Chamber concurs
with the Tadic Trial Chamber that: ‘Since these were not times of normalcy, it is
inappropriate to apply rules of some national systems that require the production of a
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body as proof to death. However, there must be evidence to link injuries received to a
resulting death.”

Krnojelac, (Trial Chamber), March 15, 2002, para. 326: “Proof beyond reasonable doubt
that a person was murdered does not necessarily require proof that the dead body of that
person has been recovered. [T]he fact of a victim’s death can be inferred
circumstantially from all of the evidence presented to the Trial Chamber.”

(4) suicide as murder

Krnojelac, (Trial Chamber), March 15, 2002, para. 329: “The crucial issues [as to whether
causing a person to commit suicide can be viewed as murder] are causation and intent.
The relevant act or omission by the Accused or by those for whose acts or omissions the
Accused bears criminal responsibility must have caused the suicide of the victim and the
Accused, or those for whom he bears criminal responsibility, must have intended by that
act or omission to cause the suicide of the victim, or have known that the suicide of the
victim was a likely and foreseeable result of the act or omission. The Accused cannot be
held criminally liable unless the acts or omissions for which he bears criminal
responsibility induced the victim to take action which resulted in his death, and that his
suicide was either intended, or was an action of a type which a reasonable person could
have foreseen as a consequence of the conduct of the Accused, or of those for whom he
bears criminal responsibility.”

(5) willful omission to provide medical care as murder

(a) application—willful omission to provide medical care as
murder: the Omarska camp

Kvocka et al., (Appeals Chamber), February 28, 2005, paras. 270-271: “Having examined
the testimony cited by the Trial Chamber, the Appeals Chamber is satisfied that a
reasonable trier of fact could conclude that the victim died as a result of deliberate lack
of treatment for his chronic ailment. It is therefore reasonable to conclude that Ismet
Hodzic, who died [at the Omarska camp| as a result of wilful omission to provide
medical care, was murdered.” However, “[tthe Appeals Chamber finds that the evidence
is insufficient to establish that the acts or omission that caused Ismet Hodzic's death
occurred during the time that Kvocka was employed in the camp.”

94



(6) death from cumulative effect of several beatings

(a) application—death from cumulative effect of several
beatings: the Keraterm camp in Prijedor

Kvocka et al., (Appeals Chamber), February 28, 2005, para. 532: “The Appeals Chamber
understands Zigic’s submission in this ground of appeal to be that the Trial Chamber
committed an error of fact, because the factual findings of the Trial Chamber do not
support his conviction for the murder of Emsud Bahonjic. In this context, Zigic
submits that the Appeals Chamber should apply the standard of the Celbici [a/k/a
Delalic] Appeal Judgement. In Celebici, the Trial Chamber had established that there had
been two beatings, and that the death of the victim was a result on/y of the second
beating, whereas the first beating did not cause his death. The question for the Appeals
Chamber arose whether it had been established that the accused had taken part in the
second beating. In the present case, the Trial Chamber found that Emsud Bahonjic died
[at the Keraterm camp] from the cumulative effects of several beatings, and that Zigic
participated in several of these beatings. The factual finding that Emsud Bahonjic died
from the cumulative effects of these beatings is adequately supported by the evidence
quoted by the Trial Chamber. As a participant in several of these beatings, Zigic is liable
as a co-perpetrator [of a joint criminal enterprise| for the death of Emsud Bahonjic.”

(7) mens rea

Kvocka et al., (Appeals Chamber), February 28, 2005, para. 261: The mens rea for murder
requires intent “to kill the victim; or ... to wilfully cause serious bodily harm which the
perpetrator should reasonably have known might lead to death.” See also Halilovie, (Ttial
Chamber), November 16, 2005, para. 35 (same); Blagojevic and Jokic, (Trial Chamber),
January 17, 2005, para. 556 (similar); Szakic, (Trial Chamber), July 31, 2003, para. 584
(similar); Krstie, (Trial Chamber), August 2, 2001, para. 485 (similar).

Limaj et al., (Trial Chamber), November 30, 2005, para. 241: The mens rea for murder
requires “the intent of the perpetrator at the time of the act or omission to kill the victim
or, in the absence of such a specific intent, in the knowledge that death is a probable
consequence of the act or omission.” See also Strugar, (Ttial Chamber), January 31, 2005,
para. 236 (same).

Strugar, (Trial Chamber), January 31, 2005, paras. 235-236: “The elements of murder as a
violation of the laws or customs of war under Article 3 of the Statute have been
considered in many decisions of the Tribunal. The issue which has called for most
consideration is the mental element, i.e. mens rea. 1t is now settled that the mens rea is not
confined to cases where the accused has a direct intent to kill or to cause serious bodily
harm, but also extends to cases where the accused has what is often referred to as an
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indirect intent. While the precise expression of the appropriate indirect intent has varied
between decisions, it has been confirmed by the Appeals Chamber [in Blaskicd that the
awareness of a mere possibility that a crime will occur is not sufficient in the context of
ordering under Article 7(1) of the Statute. The knowledge of a higher degree of risk is
required. In some cases the description of an indirect intent as dolus eventualis may have
obscured the issue as this could suggest that do/us eventualis as understood and applied in
a particular legal system had been adopted as the standard in this Tribunal.”

“[I]t should be stressed that knowledge by the accused that his act or omission
might possibly cause death is not sufficient to establish the necessary mens rea. The
necessary mental state exists when the accused knows that it is probable that his act or
omission will cause death. The Chamber notes that this formulation may prove to
require amendment so that knowledge that death or serious bodily harm is a probable
consequence is sufficient to establish the necessary wens rea, but the Chamber need not
consider this in the present case; it has not yet received authoritative acceptance.”
(emphasis in original)

Stakic, (Trial Chamber), July 31, 2003, para. 587: “Turning to the mens rea element of the
crime, the Trial Chamber finds that both a dolus directus and a dolus eventualis are sufficient
to establish the crime of murder under Article 3. . .. Thus, if the killing is committed
with ‘manifest indifference to the value of human life,” even conduct of minimal risk can
qualify as intentional homicide. ILarge scale killings that would be classified as reckless
murder in the United States would meet the continental criteria of dolus eventualis. The
Trial Chamber emphasises that the concept of dolus eventualis does not include a standard
of negligence or gross negligence.”

See also Kordic and Cerkez, (Appeals Chamber), December 17, 2004, para. 37 (requiring
“intention to cause death”); Brdjanin, (Ttial Chamber), September 1, 2004, para. 381
(requiring intent “to kill” or “to inflict grievous bodily harm or serious injury, in the
reasonable knowledge that such act or omission was likely to cause death.”); Je/isic, (Trial
Chamber), December 14, 1999, para. 35 (same as Kordic).

(a) awareness that the victims were persons taking no active
part in the hostilities

Halilovie, (Trial Chamber), November 16, 2005, para. 36: “In relation to the mens rea, the
Trial Chamber notes that the Trial Chamber in the Gualic case stated, concerning the
crime of attacks on civilians set forth in Article 51 of Additional Protocol I and Article
13 of Additional Protocol 11, and punishable under Article 3 of the Statute:
[flor the mens rea recognized by Additional Protocol I to be proven, the
Prosecution must show that the perpetrator was aware or should have been
aware of the civilian status of the persons attacked. In case of doubt as to the
status of a person, that person shall be considered to be a civilian. However, in
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such cases, the Prosecution must show that in the given circumstances a

reasonable person could not have believed that the individual he or she attacked

was a combatant.
The crime of attacks on civilians contains an element in relation to the status of the
victims, which is similar to that of the crime of murder presently at issue. ... The Trial
Chamber agrees with the Galic Trial Chamber that the Prosecution must show that the
perpetrator was aware ot should have been aware of this status of the victim. In other
wortds, the mens rea of the perpetrator of murder must encompass the fact that the
victims were persons taking no active part in the hostilities. The Trial Chamber
considers that the factors previously mentioned for determining whether a victim is or is
not taking an active part in hostilities are relevant in this respect.”

(b) inferring mens rea

Vasiljevic, (Appeals Chamber), February 25, 2004, paras. 120, 131: “The Appeals
Chamber agrees with the test adopted by the Trial Chamber according to which, when
the Prosecution relies upon proof of the state of mind of an accused by inference
[regarding the crime of murder under Article 3|, that inference must be the only
reasonable inference available on the evidence.” “The Appeals Chamber considers that
when a Chamber is confronted with the task of determining whether it can infer from
the acts of an accused that he or she shared the intent to commit a crime [here, murder
under Article 3|, special attention must be paid to whether these acts are ambiguous,
allowing for several reasonable inferences.”

(c) mens rea regarding murder by artillery attack/shelling

Strugar, (Trial Chamber), January 31, 2005, paras. 238-240: “A review of the Tribunal’s
case-law reveals that deaths resulting from shelling have formed the basis for charges of
murder or wilful killing in at least two cases to date. In the Galic case, the Chamber by
majority convicted the accused on Count 5 of the indictment for murder under Article 5
of the Statute for his participation in ‘a coordinated and protracted campaign of artillery
and mortar shelling onto civilian areas of Sarajevo and its civilian population.” While the
Galic Chamber did not specify the particular facts which, in its opinion, fulfilled the
intent requirement for murder in relation to this charge, a review of the specific shelling
incidents upon which the conviction is based reveals that while the Chamber found that
certain civilians were deliberately targeted, it also made reference to incidents where
civilian deaths resulted from an attack which was ‘indiscriminate as to its target (which
nevertheless was primarily if not entirely a residential neighbourhood), and was carried
out recklessly, resulting in civilian casualties.” The impression left is that both situations
were taken to constitute murder, although there is no specific consideration of the
issue.”

“In the Kordic case, wilful killings and murder were charged under Articles 2, 3

97



and 5 of the Statute, respectively for, inter alia, deaths that occurred as a result of attacks
on various towns and villages in the area of central Bosnia. The specific facts upon
which the Chamber relied in convicting the accused of murder and wilful killing are not
clearly identified in the judgement. However, the majority of incidents analysed appear
to be ones in which a civilian town or village was attacked with artillery before being
overrun by HVO [Croatian Defence Council] soldiers who then carried out individual
killings. There is no specific attention to the issue. However civilian deaths resulting
from both the initial artillery attack and the subsequent targeted killings appear to have
been considered as part of the factual matrix underlying the charges of murder and
wilful killing.”

“On the basis of the foregoing analysis, it would seem that the jurisprudence of
the Tribunal may have accepted that where a civilian population is subject to an attack
such as an artillery attack, which results in civilian deaths, such deaths may appropriately
be characterised as murder, when the perpetrators had knowledge of the probability that
the attack would cause death. Whether or not that is so, given the acceptance of an
indirect intent as sufficient to establish the necessary mens rea for murder and wilful
killing, there appears to be no reason in principle why proof of a deliberate artillery
attack on a town occupied by a civilian population would not be capable of
demonstrating that the perpetrators had knowledge of the probability that death would
result.”

(8) application—murder

(a) executions in the Berishe/Berisa Mountains of Kosovo

Limaj et al., (Trial Chamber), November 30, 2005, para. 664: “The Chamber has held
that Haradin Bala and Murrizi, and possibly a third KILA [Kosovo Liberation Army]
soldier, were directly involved in shooting at the remaining small group of prisoners,
who were among those they had forced to march into the Berishe/Berisa Mountains on
25 or 26 July 1998 and who remained after the first group was released. It has been
established that nine of those prisoners were executed that day in a location in the
Berishe/Berisa Mountains. Haradin Bala participated physically in the material elements
of the crime of murder, jointly with Murrizi, and perhaps with a third KLLA soldier. As
discussed earlier, in view of the circumstances of the killing and the position of the
victims, the Chamber has found that Haradin Bala acted with the intent to commit
murder when he participated in the killing of these victims. He is responsible for the
murder of the nine prisoners as a direct perpetrator.”

(b) artillery attack on the Old Town of Dubrovnik, Croatia

Strugar, (Trial Chamber), January 31, 2005, paras. 237, 248-250, 255, 258, 259: “In this
case the charges of murder arise out of an artillery attack on the Old Town of
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Dubrovnik on 6 December 1991. The deaths that are the subject of the murder charge
are alleged to have resulted from that shelling by forces of the JNA [Yugoslav Peoples’
Army] under the command of the Accused.”

“Tonci Skocko died from haemorrhaging caused by shrapnel wound from a
shell explosion in the course of the JNA [Yugoslav Peoples’ Army] artillery attack on the
Old Town on 6 December 1991.” “With respect to the mens rea required for murder, the
Chamber reiterates its findings that the JNA [Yugoslav Peoples’ Army] attack on the Old
Town was deliberate and that the perpetrators knew it to be populated. The Chamber
finds that the perpetrators of the attack can only have acted in the knowledge that the
death of one or more of the civilian population of the Old Town was a probable
consequence of the attack.” “On the basis of the foregoing, and leaving aside for the
present the question of the Accused’s criminal responsibility, the Chamber finds that the
elements of the offence of murder are established in relation to Tonci Skocko.”

“On the basis of th|e] evidence, the Chamber is [also] satistied that Pavo Urban
was killed in the course of the attack on the Old Town on 6 December 1991.” “With
respect to the mens rea required for murder, the Chamber repeats its finding and
reasoning in respect of Tonci Skocko.” “On the basis of the foregoing, leaving aside for
the present the question of the Accused’s criminal responsibility, the Chamber finds that
the elements of the offence of murder are established in relation to Pavo Urban.”

(c) Srebrenica massacre

Blagojevic and Jokic, (Trial Chamber), January 17, 2005, para. 569: “|TThe Trial Chamber
finds that it has been established beyond reasonable doubt that more than 7,000 Bosnian
men any boys were killed by the members of the [Army of the Republika Srpska] and/or
[Ministry of the Interior in Republika Srpska]. It is further proven that the direct
perpetrators had the intention to kill or inflict serious injury in the reasonable knowledge
that their acts or omissions were likely to cause the death of the victim.”

(d) Prijedor municipality—Xkillings at the Keraterm, Omarska,
and Trnopolje camps

Stakic, (Trial Chamber), July 31, 2003, paras. 595-596, 616: “Turning to the first category
of killings, those committed in the camps, the Trial Chamber is satisfied beyond
reasonable doubt that Dr. Stakic, as President of the Crisis Staff in Prijedor, actively
participated in and threw the full support of the civilian authorities behind the decision
to establish the infamous Keraterm, Omarska, and Trnopolje camps.”

“The Trial Chamber finds that the creation and running of these camps, which
required the co-operation of the civilian police and military authorities, were acts
endangering the lives of thousands of persons, almost exclusively of non-Serb ethnicity,
who were detained there. The Trial Chamber has taken note of the evidence that the

Accused clearly was aware of the conditions in similar detention camps in Croatia and in
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Bosnia and Herzegovina where Serbs were detained. At a meeting held in Prijedor on 15
October 1992 between members of the Government of Republika Srpska and the
municipal Government under the Accused on the one hand and the head of the ICRC
[International Committee of the Red Cross] in Banja Luka, on the other, the Accused is
reported to have asked ‘why [the ICRC] was not striving for the release of Serbs being
held in camps in Croatia and Bosnia and Herzegovina.” Moreover, in an interview in the
‘Kozarski Vjesnik’ on 26 June 1992, the Accused is quoted as saying that ‘We do not
wish to treat the Muslims the way the Muslim extremists have been treating the Serbs in
Zenica, Konjic, Travnik, Jajce ... and everywhere in Alija’s Bosnia where they are the
majority population.” The Trial Chamber finds that these statements show that the
Accused was aware of the conditions of life to which Serbs were subjected by other
ethnic groups in other parts of the former Yugoslavia. He knew the conditions in the
camps set up in the Municipality of Prijedor would not be different from those
established in other parts of Yugoslavia.”

“The Trial Chamber does not believe that the conscious object of Dr. Stakic’s
participation in the creation and maintenance of this environment of impunity was to kill
the non-Serb citizens of Prijedor municipality. However, it is satisfied that Dr. Stakic, in
his various positions, acted in the knowledge that the existence of such an environment
would in all likelihood result in killings, and that he reconciled himself to and made
peace with this probable outcome. He consequently participated with the requisite do/us
eventualis and therefore incurs criminal responsibility for all the killings in paragraphs 44
and 47 of the Indictment which this Trial Chamber has found to be proven. The
Accused is found guilty of murder, a Violation of the Laws or Customs of War under
Article 3 of the Statute in combination with common Article 3 (1) (a) of the Geneva
Conventions.”

(e) Prijedor municipality—killings during transports and
expulsions of the non-Serb civilian population
Stakic, (Trial Chamber), July 31, 2003, para. 600: “With regard to the second category of
killings, the Trial Chamber is convinced that many occurred during transports to camps
and expulsions of the civilian non-Serb population from the municipality. In particular,
as only one example, the Trial Chamber has found that on 21 August 1992
approximately 200 men travelling on a convoy over Mount Vlasic were massacred by
armed Serb men. The primary perpetrators of this crime were members of the Prijedor
‘Intervention Platoon,” established by order of the Crisis Staff. This platoon comprised
individuals with criminal records and people recently released from jail.  The
‘Intervention Platoon’ was established with the objective of terrorising the non-Serb
population in Prijedor, presumably to hasten the departure of non-Serbs in large
numbers from the territory. To entrust the escort of a convoy of unprotected civilians
to such groups of men, as Dr. Stakic along with his co-perpetrators on several occasions
did in order to complete the plan for a purely Serb municipality, is to reconcile oneself to
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the reasonable likelihood that those traveling on the convoy will come to grave harm and
even death. The same applies to the killings referred to in paragraphs 47(5)-(7) of the
Indictment perpetrated by the armed escorts accompanying the unarmed non-Serb
civilians destined for the camps.”

(f) Prijedor municipality—killings committed as a result of
armed military and/or police action in non-Serb areas

Stakic, (Trial Chamber), July 31, 2003, paras. 609, 615: “In the Trial Chambert’s opinion,
the ultimatum issued on 23 May 1992, the above-mentioned SJB [Public Security
Station] report, and the Accused’s proven awareness of the strength and deployment of
the military units in Prijedor establish the knowledge of the Accused that the subsequent
attack on Hambarine would result in civilian casualties. The attacks were ordered by the
Crisis Staff and carried out even with this knowledge in mind, in complete disregard of
the innocent and unprotected civilians living in the area.”

“The Trial Chamber is satisfied that the creation and maintenance of the . . .
environment of impunity, in which the rule of law was neither respected nor enforced
and which depended on the co-operation of all the pillars of the civil and military
authorities, were acts that endangered the lives of all non-Serb citizens of Prijedor
municipality.”

v) violence to life and person

Blaskic, (Trial Chamber), March 3, 2000, para. 182: Violence to life and person “is a
broad offence which, at first glance, encompasses murder, mutilation, cruel treatment
and torture and which is accordingly defined by the cumulation of the elements of these
specific offences. The offence is to be linked to those of Article 2(a) (wilful killing),
Article 2(b) (inhuman treatment) and Article 2(c) (causing serious injury to body) of the
Statute.

2 (13

[TThe mens rea is characterised once it has been established that the accused
intended to commit violence to the life or person of the victims deliberately or through
recklessness.”

But see 1V asifjevic, (Trial Chamber), November 29, 2002, para. 203: “In the absence of any
clear indication in the practice of states as to what the definition of the offence of
‘violence to life and person’ identified in the Statute may be under customary law, the
Trial Chamber is not satisfied that such an offence giving rise to individual criminal
responsibility exists under that body of law.”
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vi) outrages upon personal dignity
(1) defined

Kunarac, Kovac, and 1"okovic, (Appeals Chamber), June 12, 2002, para. 161: “[T]he crime
of outrages upon personal dignity requires: (i) that the accused intentionally committed
or participated in an act or an omission which would be generally considered to cause
serious humiliation, degradation or otherwise be a serious attack on human dignity, and
(ii) that he knew that the act or omission could have that effect.”

(2) requires humiliation so intense any reasonable person would be
outraged

Kunarae, Kovac, and 1 okovic, (Appeals Chamber), June 12, 2002, para. 162: “[T]he
humiliation of the victim must be so intense that any reasonable person would be
outraged.” The Appeals Chamber held that the Trial Chamber correctly relied not only
“on the victim’s purely subjective evaluation of the act to establish whether there had
been an outrage upon personal dignity, but used objective criteria to determine when an

2

act constitutes a crime of outrages upon personal dignity.

Prosecutor v. Aleksovski, Case No. IT-95-14/1 (Ttial Chamber), June 25, 1999, paras. 56-

25 <<

57: With respect to the actus rens of “outrages upon personal dignity,” “the humiliation
to the victim must be so intense that the reasonable person would be outraged.” “The
form, severity and duration of the violence, the intensity and duration of the physical or

mental suffering, shall serve as a basis for assessing whether crimes were committed.”

(3) humiliation must be real and serious

Kunarac, Kovae, and 1V nkovic, (Trial Chamber), February 22, 2001, para. 501: “So long as
the humiliation or degradation is real and serious, the Trial Chamber can see no reason
why it would also have to be ‘lasting’; . . . it is not open to regard the fact that a victim
has recovered or is overcoming the effects of such an offence as indicating of itself that
the relevant acts did not constitute an outrage upon personal dignity. Obviously, if the
humiliation and suffering caused is only fleeting in nature, it may be difficult to accept
that it is real and serious. However this does not suggest that any sort of minimum
temporal requirement of the effects of an outrage upon personal dignity is an element of
the offence.” (emphasis in original)

Compare Aleksovski, (Trial Chamber), June 25, 1999, para. 54-56: “An outrage upon
personal dignity within Article 3 of the Statute is a species of inhuman treatment that is
deplorable, occasioning more serious suffering than most prohibited acts falling within
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the genus”” “An outrage upon personal dignity is an act which is animated by contempt
for the human dignity of another person. The corollary is that the act must cause
serious humiliation or degradation to the victim. It is not necessary for the act to
directly harm the physical or mental well-being of the victim. It is enough that the act
causes real and lasting suffering to the individual arising from the humiliation or ridicule.
The degree of suffering which the victim endures will obviously depend on his/her
temperament.”

(4) murder is not an outrage upon personal dignity

Kvocka et al., (Trial Chamber), November 2, 2001, para. 172: “[M]urder in and of itself
cannot be characterized as an outrage upon personal dignity. Murder causes death,
which is different from concepts of serious humiliation, degradation or attacks on
human dignity. The focus of violations of dignity is primarily on acts, omission, or
words that do not necessarily involve long-term physical harm, but which nevertheless
are serious offences deserving of punishment.”

(5) mens rea

Kunarac, Kovac, and V'okovic, (Appeals Chamber), June 12, 2002, paras. 164-166: “[T]he
crime of outrages upon personal dignity requires that the accused knew that his act or
omission coxld cause serious humiliation, degradation or otherwise be a serious attack on
human dignity.  [T]he crime . . . requires only a knowledge of the ‘possible’
consequences of the charged act or omission.” (emphasis in original)

Aleksovski, (Trial Chamber), June 25, 1999, para. 56: “As for the requisite degree of mens
rea . . . the perpetrator must have acted deliberately or deliberately omitted to act but
deliberation alone is insufficient. While the perpetrator need not have had the specific
intent to humiliate or degrade the victim, he must have been able to perceive this to be
the foreseeable and reasonable consequence of his actions.”

(6) prohibited purpose not required
Kvocka et al., (Trial Chamber), November 2, 2001, para. 226: “The requirement of a

prohibited purpose which is characteristic of the offence of torture, is a materially
distinct element that is not required in the offence of outrages upon personal dignity.”
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(7) discriminatory intent or motive not required

Aleksovskz, (Appeals Chamber), March 24, 2000, para. 28: “[I]t is not an element of
offences under Article 3 of the Statute, nor of the offence of outrages upon personal
dignity, that the perpetrator had a discriminatory intent or motive.”

(8) examples
Kvocka et al., (Trial Chamber), November 2, 2001, para. 173: “[I|nappropriate conditions

<

of confinement,” “perform|ing] subservient acts,” being “forced to relieve bodily
functions in their clothing,” and “endur[ing] the constant fear of being subjected to
physical, mental, or sexual violence” in camps were held to be outrages upon personal

dignity.

Aleksovskz, (Trial Chamber), June 25, 1999, para. 229: “[T]he use of detainees as human
shields or trench-diggers constitutes an outrage upon personal dignity.”

Furundzija, (Trial Chamber), December 10, 1998, paras. 172-173: “Rape may . . . amount
to . . . a violation of the laws or customs of war” and “Article 3 of the Statute covers
outrages upon personal dignity including rape.”

vii) taking of hostages
(1) elements

Blaskic, (Appeals Chamber), July 29, 2004, paras. 638-639: “Hostage-taking as a grave
breach of the Geneva Conventions and as a violation of the laws or customs of war was
considered by the Trial Chamber in this case, and in the Kordic and Cerkez Trial
Judgement. In the latter case, the following was stated:

It would, thus, appear that the crime of taking civilians as hostages consists of

the unlawful deprivation of liberty, including the crime of unlawful confinement

The additional element . . . is the issuance of a conditional threat in respect of
the physical and mental well-being of civilians who are unlawfully detained. The
[International Committee of the Red Cross] Commentary identifies this
additional element as a ‘threat either to prolong the hostage’s detention or to put

him to death.” In the Chambet’s view, such a threat must be intended as a

coercive measure to achieve the fulfilment of a condition.”

“The Appeals Chamber agrees that the essential element in the crime of hostage-
taking is the use of a threat concerning detainees so as to obtain a concession or gain an
advantage; a situation of hostage-taking exists when a person seizes or detains and
threatens to kill, injure or continue to detain another person in order to compel a third
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party to do or to abstain from doing something as a condition for the release of that
person. The crime of hostage-taking is prohibited by Common Article 3 of the Geneva
Conventions, Articles 34 and 147 of Geneva Convention IV, and Article 75(2)(c) of
Additional Protocol 1.” For the overturning of Blaskic’s conviction for hostage-taking,

see Blaskic, (Appeals Chamber), July 29, 2004, paras. 635-646.
(2) same as Article 2

Kordic and Cerkez, (Trial Chamber), February 26, 2001, paras. 319-320: “[T]he elements
of the offence of taking of hostages under Article 3 of the Statute are essentially the
same as those of the offence of taking civilians as hostage as described by Article 2(h).”

Blaskic, (Trial Chamber), March 3, 2000, para. 187: “The definition of hostages must be
understood as being similar to that of civilians taken as hostages within the meaning of
grave breaches under Article 2 of the Statute, that is - persons unlawfully deprived of
their freedom, often wantonly and sometimes under threat of death. [T]o be
characterised as hostages the detainees must have been used to obtain some advantage
or to ensure that a belligerent, other person or other group of persons enter into some
undertaking.”

See also discussion of “taking civilians as hostages” under Article 2, Section (I)(d)(viii),
ICTY Digest, and “use of civilians as hostages and human shields” as a form of
persecution under Article 5, Section (IV)(d)(viii)(3)(u), ICTY Digest.

viii) wanton destruction of cities, towns or villages, or devastation not
justified by military necessity (Article 3(b))

(1) generally

Brdjanin, (Trial Chamber), September 1, 2004, para. 591: “Wanton destruction of cities,
towns or villages, or devastation not justified by military necessity constitutes a violation
of the laws or customs of war under Article 3 (b) of the Statute. Article 3 (b) of the
Statute is based on Article 23 (g) of the Hague Regulations which forbids the
unnecessary destruction or seisure of enemy property, unless it is ‘imperatively
demanded by the necessities of war.””

(2) part of customary international law

Kordic and Cerkez, (Appeals Chamber), December 17, 2004, para. 76: “The wanton
destruction of cities, towns or villages, or devastation not justified by military necessity, a
violation of the laws and customs of war recognised by Article 3(b) of the Statute, is
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covered by Article 6(b) of the Nuremberg Charter. This provision is restated in
Principle 6 of the Nuremberg principles. It refers to war crimes already covered in
Articles 46, 50, 53 and 56 of the Hague Regulations, which are applicable to cases of
occupation. However, the violation in question is more narrowly defined than Article
23(g) of the Hague Regulations, which states that it is especially forbidden ‘to destroy
[...] the enemy’s property, unless such destruction [...] is imperatively demanded by the
necessities of war.” The Report of the Secretary-General states that the above
instrument and the Regulations annexed thereto has beyond doubt become part of
international customary law. A fortiori, there is no doubt that the crime envisaged by
Article 3(b) of the Statute was part of international customary law at the time it was
allegedly committed.”

(3) elements

Kordic and Cerkez, (Appeals Chamber), December 17, 2004, para. 74: “The Trial
Chamber sets out the specific elements of the crime [of wanton destruction not justified
by military necessity""]:
The Trial Chamber considers that the elements for the crime of wanton
destruction not justified by military necessity charged under Article 3(b) of the
Statute are satisfied where:
(i) the destruction of property occurs on a large scale;
(i) the destruction is not justified by military necessity; and
(i) the perpetrator acted with the intent to destroy the property in
question or in reckless disregard of the likelihood of its destruction.
The Trial Chamber observes that, while property situated on enemy territory is not
protected under the Geneva Conventions, and is therefore not included in the
crime of extensive destruction of property listed as a grave breach of the Geneva
Conventions, the destruction of such property is criminalised under Article 3 of the
Statute.”
See also Stakic, (Trial Chamber), July 31, 2003, para. 761 (same elements); Kordic and
Cerkez, (Trial Chamber), February 26, 2001, paras. 346-347 (same language as quoted).

Strugar, (Trial Chamber), January 31, 2005, paras. 292-293: “While the crime of

" The Kordic case, both at the Appeals Chamber and Trial Chamber levels, appears to conflate “wanton
destruction of cities, towns or villages,” and “devastation not justified by military necessity.” See Kordic and
Cerkez, (Appeals Chamber), December 17, 2004, para. 74 (discussing “[w]anton destruction not justified by
military necessity”); Kordic and Cerkez, (Trial Chamber), February 26, 2001, paras. 346-347 (same). The
conflation, however, may be harmless in that the Strugar case suggests that “destruction” and “devastation” are
“largely identical.” See Strugar, (Trial Chamber), January 31, 2005, para. 291.
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‘devastation not justified by military necessity’ has scarcely been dealt with in the
Tribunal’s jurisprudence, the elements of the crime of ‘wanton destruction not justified
by military necessity” were identified by the Trial Chamber in the Kordic case, and recently
endorsed by the Appeals Chamber in that same case, as follows:

(@) the destruction of property occurs on a large scale;

(i) the destruction is not justified by military necessity; and

(iii) the perpetrator acted with the intent to destroy the property in question or in

reckless disregard of the likelihood of its destruction.”
“At least in the context of the present trial this definition appears equally applicable to
devastation. The Chamber will adopt this definition, with appropriate adaptions to

>

reflect ‘devastation,” for the crime of ‘devastation not justified by military necessity.

Strugar, (Trial Chamber), January 31, 2005, para. 297: “[T]he elements of the crime of
‘devastation not justified by military necessity,” at least in the present context, may be
stated as: (a) destruction or damage of property on a large scale; (b) the destruction or
damage was not justified by military necessity; and (c) the perpetrator acted with the
intent to destroy or damage the property or in the knowledge that such destruction or

damage was a probable consequence of his acts.”
(4) devastation and destruction equated

Strugar, (Trial Chamber), January 31, 2005, para. 291: “Article 3(b) codifies two crimes:
‘wanton destruction of cities, towns or villages, or devastation not justified by military
necessity.” Only the latter is charged in the present case. From a linguistic point of view,
the meaning of the two terms, ‘devastation’ and ‘destruction,” is largely identical.
Moreover, the two offences have been treated together by a number of instruments of
international humanitarian law. At least in the context of this case, which is concerned
with the destruction of buildings in the Old Town of Dubrovnik, the Chamber considers
it appropriate to equate the two crimes, while recognising that in other contexts, e.g.

laying waste to crops or forests, the crime of devastation may have a wider application.”
(5) destruction or damage to property on a large scale (element 1)
Strugar, (Trial Chamber), January 31, 2005, para. 294: “Turning to the first element, that
is, that the devastation occurred on a ‘large scale,” the Chamber is of the view that while
this element requires a showing that a considerable number of objects were damaged or
destroyed, it does not require destruction in its entirety of a city, town or village.”

(6) not justified by military necessity (element 2)

Strugar, (Trial Chamber), January 31, 2005, para. 295: “The second requirement is that
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the act is ‘not justified by military necessity.” The Chamber is of the view that military
necessity may be usefully defined for present purposes with reference to the widely
acknowledged definition of military objectives in Article 52 of Additional Protocol I as
‘those objects which by their nature, location, purpose or use make an effective
contribution to military action and whose total or partial destruction, capture or
neutralization, in the circumstances ruling at the time, offers a definite military
advantage.” Whether a military advantage can be achieved must be decided, as the Trial
Chamber in the Galic case held, from the perspective of the ‘person contemplating the
attack, including the information available to the latter, that the object is being used to
make an effective contribution to military action.” In other words, each case must be
determined on its facts. Recalling its earlier finding that there were no military objectives
in the Old Town on 6 December 1991, the Chamber is of the view that the question of
proportionality in determining military necessity does not arise on the facts of this case.”

Brdjanin, (Trial Chamber), September 1, 2004, para. 592: “Article 3 (b) of the Statute is
wide in scope, protecting all property in the territory involved in a war, including that
located in enemy territory. The protection afforded under Article 3 (b) of the Statute is
however, limited by the military necessity exception. The destruction or devastation of
property in the territory involved in a war is prohibited except where it is justified by
military necessity.”

Blaskic, (Trial Chamber), March 3, 2000, para. 183: “Similar to the grave breach
constituting part of Article 2(d) of the Statute, the devastation of property is prohibited
except where it may be justified by military necessity. So as to be punishable, the
devastation must have been perpetrated intentionally or have been the foreseeable
consequence of the acts of the accused.”

See also Kordic and Cerkez, (Appeals Chamber), December 17, 2005, para. 686: “Military

necessity” has already been defined in Article 14 of the Lieber Code of 24 April 1863 as
the necessity of those measures which are indispensable for securing the ends of
the war, and which are lawful according to the modern law and usages of war.

It follows that the unnecessary or wanton application of force is prohibited and that ‘a

belligerent may apply only that amount and kind of force necessary to defeat the enemy.’

This principle is, eg, the basis for the prohibition on employing arms, projectiles, or

material calculated to cause unnecessary suffering (Article 23[e] of Hague Convention

v).”
(7) mens rea (element 3)

Strugar, (Trial Chamber), January 31, 2005, para. 296: “According to the consistent case-
law of the Tribunal the mens rea requirement for a crime under Article 3(b) is met when
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the perpetrator acted with either direct or indirect intent, the latter requiring knowledge

that devastation was a probable consequence of his acts.”

Brdjanin, (Trial Chamber), September 1, 2004, para. 593: “With respect to the wens rea
requisite of destruction or devastation of property under Article 3 (b), the jurisprudence
of this Tribunal is consistent. The destruction or devastation must have been either
perpetrated intentionally, with the knowledge and will of the proscribed result, or in
reckless disregard of the likelihood of the destruction or devastation.”

See also “destruction of property or means of subsistence” as undetlying the crime of
persecution under Article 5, Section (IV)(d)(viii)(3)(a), ICTY Digest, and “extensive
destruction and appropriation of property not justified by military necessity, and carried
out willfully and wantonly” under Article 2, Section (I)(d)(iv), ICTY Digest.

(8) application—wanton destruction of cities, towns or villages, or
devastation not justified by military necessity

Jokic - Miodrag, (Trial Chamber), March 18, 2004, para. 45: “Two crimes among those to
which Miodrag Jokic has pleaded guilty — devastation not justified by military necessity
and unlawful attack on civilian objects — are, in the present case, very serious crimes in
view of the destruction that one day of shelling ravaged upon the Old Town [of
Dubrovnik| and its long-lasting consequences. According to the Plea Agreement, six
buildings in the Old Town were destroyed, and many more buildings suffered damage.
‘Hundreds, perhaps up to a thousand projectiles’ hit the Old Town on 6 December
1991.”

For the finding in the Strugar case that the attack on the Old Town of Dubrovnik on
December 6, 1991 constituted devastation not justified by military necessity, see Strugar,
(Trial Chamber), January 31, 2005, para. 328. While the Trial Chamber found that all the
elements of the crime were met, the Trial Chamber did not enter a conviction for that

crime, because it found the conviction would be cumulative of other convictions.
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ix) plunder (Article 3(e))
(1) generally

Kordic and Cerkez, (Appeals Chamber), December 17, 2004, para. 77: “Acts of plunder,
which have been deemed by the International Tribunal to include pillage, infringe
various norms of international humanitarian law. Both Article 6(b) of the Nuremberg
Charter and Article 2(1)(b) of Control Council Law No. 10, as Article 3(e) of the Statute,
punish the war crime of ‘plunder of public and private property.” Pillage has been
proscribed in Articles 28 and 47 of the Hague Regulations and Article 7 of Hague
Convention IX. Protection against pillage is provided for the military wounded and sick
by Article 15 of Geneva Convention I, and for the civilian wounded and sick by Article
16 of Geneva Convention IV. Article 33 of Geneva Convention IV, moreover, grants a
general prohibition against pillage.”

Simic, Tadic, and Zaric, (Trial Chamber), October 17, 2003, para. 98: “[A]cts of
plundering infringe upon a number of norms of international humanitarian law and
constitute a violation of the laws and customs of war under Article 3(e) of the Statute.”

(2) defined

Kordic and Cerkez, (Appeals Chamber), December 17, 2004, paras. 79, 84: “The Appeals
Chamber has not previously set out a definition for the crime of plunder as mentioned
in Article 3(e) of the Statute. The Trial Chamber held that the essence of the offence
was defined as:

all forms of unlawful appropriation of property in armed conflict for which

individual criminal responsibility attaches under international criminal law,

including those acts traditionally described as ‘pillage.’
The Appeals Chamber concurs with this assessment. It notes that in accordance with
Geneva Convention IV, the Statute itself does not draw a difference between public or
private property.”

“The Appeals Chamber therefore finds that the crime of plunder is committed
when private or public property is appropriated intentionally and unlawfully.
Furthermore, the general requirements of Article 3 of the Statute in conjunction with
Article 1 of the Statute relating to the seriousness of the crime must be fulfilled.”

Simic, Tadic, and Zaric, (Trial Chamber), October 17, 2003, para. 99: “It has been held
that plunder within the meaning of the Statute encompasses ‘all forms of unlawful
appropriation of property in armed conflicts for which individual criminal responsibility
attaches under international law’ and extends to both cases of ‘organized’ and
‘systematic’ seizure of property from protected persons in occupied territories, as well as
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to ‘acts of looting committed by individual soldiers for their private gain.”

Naletilic and Martinovie, (Trial Chamber), March 31, 2003, para. 612: “This crime has been
defined as ‘willful and unlawful appropriation of property,” and, as enshrined in Article
3(e) of the Statute, it may affect both private and public property.”

Naletilic and Martinovie, (Ttrial Chamber), March 31, 2003, para. 617: “Plunder as a crime
under Article 3(e) of the Statute has been committed when: 1) the general requirements
of Article 3 of the Statute, including the seriousness of the violation, are fulfilled; ii)
private or public property was appropriated unlawfully and willfully.”

Kordic and Cerkez, (Trial Chamber), February 26, 2001, para. 352: “The essence of the
offence [of plundet] is defined by Celebici [a/k/a Delalic] as ‘all forms of unlawful
appropriation of property in armed conflict for which individual criminal responsibility
attaches under international law, including those acts traditionally described as
“pillage.”””

Jelisie, (Trial Chamber), December 14, 1999, para. 48: “Plunder is defined as the
fraudulent appropriation of public or private funds belonging to the enemy or the
opposing party perpetrated during an armed conflict and related thereto.”

(3) plunder includes both large-scale seizures and appropriation by
individual soldiers for their private gain

Naletilic and Martinovie, (Trial Chamber), March 31, 2003, paras. 612-613: “The term
[plunder] is general in scope, comprising not only large-scale seizures of property within
the framework of systematic economic exploitations of occupied territory but also acts
of appropriation committed by individual soldiers for their private gain. . . .” Kunarac
“held that the word ‘plunder’ . . . would require a theft at least committed by at least one
person.”

Kordic and Cerkeg, (Trial Chamber), February 26, 2001, para. 352: “Such acts of
appropriation include both widespread and systematized acts of dispossession and
acquisition of property in violation of the rights of the owners and isolated acts of theft
or plunder by individuals for their private gain.”

Blaskic, (Trial Chamber), March 3, 2000, para. 184: “The prohibition on the wanton
appropriation of enemy public or private property extends to both isolated acts of
plunder for private interest and to the ‘organized seizure of property undertaken within

the framework of a systematic economic exploitation of occupied territory.”
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Jelisic, (Trial Chamber), December 14, 1999, para. 48: “The . . . ‘prohibition against the
unjustified appropriation of public and private enemy property is general in scope, and
extends both to acts of looting committed by individual soldiers for their private gain,
and to the organized seizure of property undertaken within the framework of a
systematic economic exploitation of occupied territory.” [T]he individual acts of plunder
perpetrated by people motivated by greed might entail individual criminal responsibility
on the part of its perpetrators.”

(4) plunder must involve serious violation: requires grave
consequences /sufficient monetary value measured
individually or collectively

Kordic and Cerkez, (Appeals Chamber), December 17, 2004, paras. 80-83: “According to
Article 3, read in conjunction with Article 1 of the Statute, only serious violations of
international law fall under the jurisdiction of this International Tribunal. The Appeals
Chamber in Tadic specified that ‘serious’ is to be understood as both a breach of a rule
protecting important values and a breach that involves grave consequences for the
victim. It explained that:

for instance, the fact of a combatant simply appropriating a loaf of bread in an
occupied village would not amount to a ‘serious violation of international
humanitarian law’ although it may be regarded as falling foul of the basic
principle laid down in Article 46, paragraph 1, of the Hague Regulations (and the
corresponding rule of customary international law) whereby ‘private property
must be respected’ by any army occupying an enemy territory.”

“The prohibition of unjustified appropriation of private or public property is
without a doubt a rule that protects important values. The norms mentioned above
reflect the fact that it is not only the protected persons themselves that are protected
from harmful conduct but also their property.”

“The question remains at what point the breach actually involves grave
consequences for the victim. The Trial Chamber in Celebici [a/k/a Delalic] referred to the
Tadic Appeal Decision on Jurisdiction, when it held that there is a consequential link
between the monetary value of the appropriated property and the gravity of the
consequences for the victim. The Appeals Chamber agrees with this conclusion.
However, it stresses that the assessment of when a piece of property reaches the
threshold level of a certain value can only be made on a case-by-case basis and only in
conjunction with the general circumstances of the crime.”

“The Appeals Chamber is, moreover, of the view that a serious violation could
be assumed in circumstances where appropriations take place vis-a-vis a large number of
people, even though there are no grave consequences for each individual. In this case it
would be the overall effect on the civilian population and the multitude of offences
committed that would make the violation serious.”
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Simic, Tadic, and Zaric, (Trial Chamber), October 17, 2003, para. 101: “As a serious
violation of the laws or customs of war falling under the jurisdiction of the Tribunal, the
acts of plunder must involve great consequences for the victims. This will be the case
when the property is of sufficient monetary value, or when property is appropriated
from a large number of people, in which case the scale and the overall impact of the acts
of looting will amount to a serious violation of the laws and customs of war.”

Naletilic and Martinovic, (Trial Chamber), March 31, 2003, paras. 613-614: “[P]lunder
must involve grave consequences for the victims, thus amounting to a ‘serious

>

violation.”  Celebici, a/k/a Delalic, held that “in order for the dispossession to involve
grave consequences for the victim(s), the property has to be of ‘sufficient monetary
value.”” “Plunder may be a serious violation not only when one victim suffers severe
economic consequences because of the appropriation, but also, for example, when

property is appropriated from a large number of people.”

Kordic and Cerkez, (Trial Chamber), February 26, 2001, para. 352: ““[TThe prohibition
against unjustified appropriation of private or public property constitutes a rule
protecting important values.” To measure that importance, Celebici [a/k/a Delalic| refers
to ‘sufficient monetary value’ of the property so appropriated as to involve ‘grave
consequences for the victims.”’

(5) where prohibition of plunder applies

Kordic and Cerkez, (Appeals Chamber), December 17, 2004, para. 78: “The prohibition of
plunder is general in its application and not limited to occupied territories only. This is
confirmed by the fact that Article 33 of Geneva Convention IV is placed in Part III of
the Convention, which contains provisions that apply both in occupied territory and
anywhere in the territory of a Party to the conflict. Likewise, Article 28 of the Hague
Regulations is found in the section dealing with hostilities. The text of the Nuremberg
Charter and Control Council Law No. 10 also do not require the crime to be committed

in occupied territory.”

Naletilic and Martinovie, (Trial Chamber), March 31, 2003, para. 615: “Article 3(e) of the
Statute proscribes plunder committed on the entire territory of the parties to a conflict . .
.. [T]he prohibition of pillage is not limited to acts committed in occupied territories. . .

25

6) plunder includes “pillage” and “looting”
P pillag g

Simic, Tadic, and Zaric, (Trial Chamber), October 17, 2003, para. 98: “The Trial Chamber
notes that the question of whether the acts of looting constitute the specific offence of
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plunder is largely a terminological one. Linguistic and comparative legal sources indicate
that the two terms are generally used synonymously. The Trial Chamber also refers to
the Celebici [a/k/a Delalic] Trial Judgement finding that the terms ‘pillage,” ‘plunder,” and
‘spoliation’ varyingly have been used to describe the unlawful appropriation of public
and private property during armed conflicts and that ‘plunder’ should be understood as
encompassing acts traditionally described as ‘pillage.” Considering the above, the Trial
Chamber is of the view that ‘looting’ is likewise a form of unlawful appropriation of
property in armed conflict and is therefore embraced within ‘plunder’ as incorporated in
the Statute.”

Blaskic, (Trial Chamber), March 3, 2000, para. 184: “Plunder ‘should be understood to
embrace all forms of unlawful appropriation of property in armed conflict for which
individual criminal responsibility attaches under international law, including those acts

23935

traditionally described as “pillage.
(7) when property may be requisitioned lawfully

Simic, Tadic, and Zaric, (Trial Chamber), October 17, 2003, para. 100: “The Trial
Chamber notes that in certain circumstances, property may be requisitioned lawfully
under international humanitarian law. These circumstances are defined by The Hague
Regulations and are limited to the following: taxes and dues imposed within the purview
of the existing laws, or requisitions for the needs of the army of occupation, which shall
be proportional to the resources of the country. Private property also may be seized if it
is needed for the conduct of military operations and should be returned and
compensated upon termination of the conflict. Monetary contributions may be
collected only under a written order issued by the commander-in-chief in accordance
with the tax rules in force and for every contribution a receipt should be issued.”

(8) application—plunder

Jelisic, (Trial Chamber), December 14, 1999, para. 49: “[TThe accused stole money,
watches, jewellery and other valuables from the detainees upon their arrival at [the] Luka
camp by threatening those who did not hand over all their possessions with death. The
accused was sometimes accompanied by guards . . . but he mostly acted alone. The Trial
Chamber holds that these elements are sufficient to confirm the guilt of the accused on
the charge of plunder.”

See also “destruction of property or means of subsistence” as underlying the crime of
persecution under Article 5, Section (IV)(d)(viii)(3)(a), ICTY Digest, and “extensive
destruction and appropriation of property not justified by military necessity, and carried
out willfully and wantonly,” under Article 2, Section (I)(d)(iv), ICTY Digest.
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x) seizure of, destruction or willful damage done to institutions
dedicated to religion, charity and education, the arts and sciences,
historic monuments and works of art and science (Article 3(d))

(1) generally

Kordic and Cerkez, (Appeals Chamber), December 17, 2004, para. 85: “The seizure of,
destruction or wilful damage done to institutions dedicated to religion, charity and
education, the arts and sciences, historic monuments and works of art and science
constitute a violation of the law or customs of war under Article 3(d) of the Statute.” See
also Brdjanin, (Trial Chamber), September 1, 2004, para. 594 (same); Szakic, (Trial
Chamber), July 31, 2003, para. 765 (similar).

Jokic - Miodrag, (Trial Chamber), March 18, 2004, para. 46: “[Tlhe crime of destruction
or wilful damage done to institutions dedicated to religion, charity, education, and the
arts and sciences, and to historic monuments and works of art and science . . . represents
a violation of values especially protected by the international community.”

(a) protection under international humanitarian law

Jokic - Miodrag, (Trial Chamber), March 18, 2004, paras. 47-50: “Codification prohibiting
the destruction of institutions of this type [cultural property] dates back to the beginning
of the last century, with the Regulations annexed to the Hague Convention Respecting
the Laws and Customs of War on Land (the ‘Hague Regulations’) and the Hague
Convention Concerning Bombardment by Naval Forces in Time of War of 18 October
1907.” “The 1954 Hague Convention provides a more stringent protection for ‘cultural
property,” as defined in Article 1 of the Convention. The protection comprises duties of
safeguard and respect of cultural property under ‘general protection.”” “The preamble to
the UNESCO [United Nations Educational, Scientific and Cultural Organization] World
Heritage Convention provides ‘that deterioration or disappearance of any item of the
cultural or natural heritage constitutes a harmful impoverishment of the heritage of all
the nations of the world.”

“Additional Protocols I (art. 53) and II (art. 16) of 1977 to the Geneva
Conventions of 1949 reiterate the obligation to protect cultural property and expand the
scope of the prohibition by, inter alia, outlawing ‘any acts of hostility directed against the
historic monuments, works of art or places of worship which constitute the cultural or
spiritual heritage of peoples.” According to the Additional Protocols, therefore, it is
prohibited to direct attacks against this kind of protected property, whether or not the
attacks result in actual damage. This immunity is clearly additional to the protection
attached to civilian objects.”

For additional discussion of the protections provided under Articles 52 and 53 of
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Additional Protocol I to the Geneva Conventions of 1949 (“Additional Protocol I”’), and
Article 1 of the Hague Convention for the Protection of Cultural Property in the Event
of Armed Conflict of 14 May 1954 (“the Hague Convention of 1954”), see Kordic and
Cerkez, (Appeals Chamber), December 17, 2004, paras. 89-91.

For discussion of acts against cultural property proscribed by Article 27 of the Hague
Regulations of 1907 [Convention (IV) respecting the Laws and Customs of War], the
Hague Convention of 1954, Article 53 of Additional Protocol I and Article 16 of
Additional Protocol II to the Geneva Conventions of 1949, see Strugar, (Trial Chamber),
January 31, 2005, paras. 303-3009.

(i) institutions dedicated to religion protected under
international humanitarian law

Brdjanin, (Ttrial Chamber), September 1, 2004, para. 595: “Institutions dedicated to
religion are protected under the Statute and under customary international law. Articles
27 and 56 of the Hague Regulations provide for the protection in armed conflict of,
among others, buildings or institutions dedicated to religion. The protection is reiterated
in both Additional Protocol I and II to the Geneva Conventions, in Articles 53 and 16
respectively.”

(b) crime reflects customary international law

Strugar, (Trial Chamber), January 31, 2005, para. 312: “[T]he definition established by
the jurisprudence of the Tribunal [of destruction or wilful damage of cultural property]
appears to reflect the position under customary international law.”

(i) destruction of educational buildings part of customary
international law

Kordic and Cerkez, (Appeals Chamber), December 17, 2004, para. 92: “[Tlhe Appeals
Chamber finds that the Trial Chamber erred when it considered that ‘educational
institutions are undoubtedly immovable property of great importance to the cultural
heritage of peoples.” The Trial Chamber did not consider whether and under which
conditions the destruction of educational buildings constituted a crime gua custom at the
time it was allegedly committed. Although Hague Convention IV is considered by the
Report of the Secretary-General as being without doubt part of international customary
law, it does not explicitly refer to buildings dedicated to education. The same applies to
Article 53 of Additional Protocol I and it is suggested that the adjective ‘cultural’ used in
Article 53 applies to historic monuments and works of art and cannot be construed as
applying to all institutions dedicated to education such as schools. Schools are, however,
explicitly mentioned in Article 52 of Additional Protocol I, which relates to schools,
places of worship and other civilian buildings. Article 23(g) of the Hague Regulations
states that it is especially forbidden to ‘destroy [...] the enemy’s property, unless such
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destruction [...] is imperatively demanded by the necessities of war.” The Report of the
Secretary-General states that the above instrument and the Regulations annexed thereto
have beyond doubt become part of international customary law. There is no doubt that
the crime envisaged of destruction of educational buildings was part of international

customary law at the time it was allegedly committed.”
(2) elements

Strugar, (Trial Chamber), January 31, 2005, para. 312: “For the purposes of this case, an
act will fulfil the elements of the crime of destruction or wilful damage of cultural
property, within the meaning of Article 3(d) of the Statute and in so far as that provision
relates to cultural property, if: (i) it has caused damage or destruction to property which
constitutes the cultural or spiritual heritage of peoples; (i) the damaged or destroyed
property was not used for military purposes at the time when the acts of hostility
directed against these objects took place; and (iii) the act was carried out with the intent
to damage or destroy the property in question.”

Naletilic and Martinovie, (Trial Chamber), March 31, 2003, para. 605: “[A] crime under
Article 3(d) of the Statute has been committed when: i) the general requirements of
Article 3 of the Statute are fulfilled; ii) the destruction regards an institution dedicated to
religion; iii) the property was not used for military purposes; iv) the perpetrator acted
with the intent to destroy the property.”

Blaskic, (Trial Chamber), March 3, 2000, para. 185: To show the destruction or willful
damage to institutions dedicated to religion or education, “the damage or destruction
must have been committed intentionally to institutions which may clearly be identified as
dedicated to religion or education and which were not being used for military purposes
at the time of the acts. In addition, the institutions must not have been in the immediate

vicinity of military objectives.” "

(3) actual damage or destruction required

Strugar, (Trial Chamber), January 31, 2005, para. 308: “Article 3(d) of the Statute
explicitly criminalises only those acts which result in damage to, or destruction of, such
property. Therefore, a requisite element of the crime charged in the Indictment is actual

"2 This last requirement, that the institutions must not have been in the immediate vicinity of military objectives,
is rejected in the Strugar and Naletilic cases. See “whether there is a requirement that the institiutions may not
be in the immediate vicinity of military objectives,” Section (I1)(d)(x)(5), ICTY Digest.
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damage or destruction occurring as a result of an act directed against this property.”
(4) military purposes exception

Strugar, (Trial Chamber), January 31, 2005, para. 310: “[The established jurisprudence of
the Tribunal confirming the ‘military purposes’ exception which is consistent with the
exceptions recognised by the Hague Regulations of 1907 and the Additional Protocols,
persuades the Chamber that the protection accorded to cultural property is lost where
such property is used for military purposes.”

Brdjanin, (Ttrial Chamber), September 1, 2004, paras. 597, 598, 596: “|TThe exception to
the protection of institutions dedicated to religion is set out in Article 27 of the Hague
Regulations: “[a]ll necessary steps must be taken to spare, as far as possible, buildings
dedicated to religion, art, science, or charitable purposes, historic monuments, hospitals
and places where the sick and wounded are collected, provided that they are not being used at

5

the time for military purposes.”” (emphasis in original)

“The ‘military purpose’ exception to the protection of institutions dedicated to
religion has been confirmed consistently by this Tribunal. The Trial Chamber agrees
that the protection afforded under Article 3 (d) is lost if the property is used for military
purposes.”

“|Institutions dedicated to religion] may be attacked only when they become a
military objective. Military objectives are limited to those objects which by their nature,
location, purpose or use make an effective contribution to military action and whose
total or partial destruction, capture or neutralisation, in the circumstances ruling at the

time, offers a definite military advantage.”

(5) whether there is a requirement that the institutions may not be
in the immediate vicinity of military objectives

Strugar, (Ttrial Chamber), January 31, 2005, paras. 300-301, 310: The Blaskic Trial
Chamber adopted the following definition [of Article 3(d) of the Statute]:
The damage or destruction must have been committed intentionally to
institutions which may clearly be identified as dedicated to religion or education
and which were not being used for military purposes at the time of the acts. In
addition, the institutions must not have been in the immediate vicinity of
military objectives.”
“The Naletilic Trial Judgement, while rejecting the Blaskic holding that, in order to be
protected, the institutions must not have been located in the immediate vicinity of
military objectives, held that the elements of this crime with respect to destruction of
institutions dedicated to religion would be satisfied if: ‘(i) the general requirements of
Article 3 of the Statute are fulfilled; (i) the destruction regards an institution dedicated to
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religion; (i) the property was not used for military purposes; (iv) the perpetrator acted
with the intent to destroy the property.”

“IW]ith regard to the differences between the Blaskic and Naletilic Trial
Judgements noted above (regarding the use of the immediate surroundings of cultural
property for military purposes), and leaving aside any implication of the issue of
imperative military necessity, the preferable view appears to be that it is the use of
cultural property and not its location that determines whether and when the cultural
property would lose its protection. Therefore, contrary to the Defence submission, the
Chamber considers that the special protection awarded to cultural property itself may
not be lost simply because of military activities or military installations in the immediate
vicinity of the cultural property. In such a case, however, the practical result may be that
it cannot be established that the acts which caused destruction of or damage to cultural
property were ‘directed against’ that cultural property, rather than the military installation
or use in its immediate vicinity.”

Naletilic and Martinovic, (Trial Chamber), March 31, 2003, para. 604: “The Chamber
respectfully rejects that protected institutions ‘must not have been in the vicinity of

b

military objectives,” and “does not concur with the view that the mere fact that an

institution is in the ‘immediate vicinity of military objective’ justifies its destruction.”

But see Blaskic, (Trial Chamber), March 3, 2000, para. 185: “[TThe institutions must not
have been in the immediate vicinity of military objectives.”

(6) mens rea

Strugar, (Trial Chamber), January 31, 2005, para. 311: “As for the mens rea element for
this crime [destruction or wilful damage of cultural property], the Chamber is guided by
the previous jurisprudence of the Tribunal that a perpetrator must act with a direct
intent to damage or destroy the property in question. There is reason to question
whether indirect intent ought also to be an acceptable form of mens rea for this crime, but
that is an issue not directly raised by the circumstances of this case.”

Naletilic and Martinovic, (Trial Chamber), March 31, 2003, para. 605: As to the mens rea for
“a crime under Article 3(d) of the Statute,” it requires a showing that “the perpetrator
acted with the intent to destroy the property.”

Blaskie, (Trial Chamber), March 3, 2000, para. 185: To show the destruction or willful
damage to institutions dedicated to religion or education, “the damage or destruction
must have been committed intentionally to institutions which may clearly be identified as
dedicated to religion or education and which were not being used for military purposes
at the time of the acts.”
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Compare Brdjanin, (Trial Chamber), September 1, 2004, para. 599: “With respect to the
mens rea requisite of destruction or devastation of property under Article 3 (d), the
jurisprudence of this Tribunal is consistent by stating that the wens rea requirement is
intent (dolus directus). The Trial Chamber holds that as religious institutions enjoy the
minimum protection afforded to civilian objects the mens rea requisite for this offence
should be equivalent to that required for the destruction or devastation of property
under Article 3 (b). The Trial Chamber, therefore, is of the opinion that the destruction
or wilful damage done to institutions dedicated to religion must have been either
perpetrated intentionally, with the knowledge and will of the proscribed result or in
reckless disregard of the substantial likelihood of the destruction or damage.”

(7) overlap with offense of unlawful attacks on civilian objects

Strugar, (Trial Chamber), January 31, 2005, para. 302: “[T|he Kordic Trial Judgement held
that while this offence [destruction or wilful damage of cultural property| ovetlaps to a
certain extent with the offence of unlawful attacks on civilians objects, when the acts in
question are directed against cultural heritage, the provision of Article 3(d) is /lex specialis.”

Brdjanin, (Ttial Chamber), September 1, 2004, para. 596: “The offence of destruction or
wilful damage to institutions dedicated to religion overlaps to a certain extent with the
offence of unlawful attacks on civilian objects except that the object of the offence of
destruction or wilful damage to institutions dedicated to religion is more specific.”

For discussion of “unlawful attacks on civilians and civilian objects,” see Section

(ID)(d)(xi), ICTY Digest.

(8) application—seizure of, destruction or willful damage done to
institutions dedicated to religion, charity and education, the
arts and sciences, historic monuments and works of art and
science

(a) destruction—attack by the JNA (Yugoslav Peoples’
Army) on the old Town of Dubrovnik

Strugar, (Trial Chamber), January 31, 2005, paras. 317-320, 327, 326: “[TThe Chamber
has found that there was an artillery attack by the JNA [Yugoslav Peoples’ Army| forces
under the command of the Accused on the Old Town of Dubrovnik on 6 December
1991.” “The Chamber finds that . . . 52 [buildings and structures] were destroyed or
damaged during the 6 December shelling of the Old Town by the JNA [Yugoslav
Peoples’ Army].”  “The most seriously affected were six buildings which were
completely destroyed, ze. burned out, on 6 December 1991.” “The Chamber also
observes that among those buildings which were damaged in the attack, were
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monasteries, churches, a mosque, a synagogue and palaces.” “[T]he Chamber finds that
the Old Town sustained damage on a large scale as a result of the 6 December 1991 [NA
[Yugoslav Peoples” Army]| attack.” “[TThe Chamber observes that the Old Town of
Dubrovnik in its entirety was entered onto the World Heritage List in 1979 upon the
nomination of the [Socialist Federal Republic of Yugoslavia].” “The Chamber therefore
concludes that the attack launched by the JNA [Yugoslav Peoples’ Army] forces against
the Old Town on 6 December 1991 was an attack directed against cultural property
within the meaning of Article 3(d) of the Statute, in so far as that provision relates to
cultural property.”

(b) not justified by military necessity

Strugar, (Trial Chamber), January 31, 2005, para. 328: “[There is no evidence to suggest
that any of the 52 buildings and structures in the Old Town which the Chamber has
found to have been destroyed or damaged on 6 December 1991, were being used for
military purposes at that time. Therefore, the buildings were protected as cultural
property under Article 3(d) of the Statute at the time they incurred damage.” “In this
respect, the Chamber affirms that in its finding there were no military objectives in the
immediate vicinity of the 52 buildings and structures which the Chamber has found to
have been damaged on 6 December 1991, or in the Old Town or in its immediate
vicinity. In the Chamber’s finding, the destruction or damage of property in the Old
Town on 6 December 1991 was not justified by military necessity.”

(c) mens rea

Strugar, (Trial Chamber), January 31, 2005, paras. 329-330: “As to the mens rea element . .
. the Chamber makes the following observations. ... [T]he direct perpetrators’ intent to
deliberately destroy cultural property is inferred by the Chamber from the evidence of
the deliberate attack on the Old Town, the unique cultural and historical character of
which was a matter of renown, as was the Old Town’s status as a UNESCO [United
Nations Educational, Scientific and Cultural Organization] World Heritage site. As a
further evidentiary issue regarding this last factor, the Chamber accepts the evidence that
protective UNESCO emblems were visible, from the JNA [Yugoslav Peoples’ Army]
positions at Zarkovica and elsewhere, above the Old Town on 6 December 1991.”
“Leaving aside for the present the question of the Accused’s responsibility, the Chamber
finds that all elements of the offence of . . . destruction or wilful damage of cultural
property . . . are established.”
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xi) unlawful attack on civilians and civilian objects
(1) defined

Strugar, (Trial Chamber), January 31, 2005, para. 283: “The Chamber . . . concludes that
the crime of attacks on civilians or civilian objects . . . is, as to actus reus, an attack
directed against a civilian population or individual civilians, or civilian objects, causing
death and/or setious injury within the civilian population, or damage to the civilian
objects. As regards mens rea, such an attack must have been conducted with the intent of
making the civilian population or individual civilians, or civilian objects, the object of the
attack.”

Galie, (Trial Chamber), December 5, 2003, para. 62: “The Trial Chamber finds that an
attack on civilian . . . is constituted of acts of violence wilfully directed against the civilian
population or individual civilians not taking direct part in hostilities causing death or
serious injury to body or health within the civilian population.”

Galie, (Trial Chamber), December 5, 2003, para. 56: “[TThe Trial Chamber finds that the
crime of attack on civilians is constituted of the elements common to offences falling
under Article 3 of the Statute, as well as of the following specific elements:
1. Acts of violence directed against the civilian population or individual civilians
not taking direct part in hostilities causing death or serious injury to body or
health within the civilian population.
2. The offender wilfully made the civilian population or individual civilians not
taking direct part in hostilities the object of those acts of violence.”

Compare Kordic and Cerkez, (Trial Chamber), February 26, 2001, para. 328: “[P]rohibited
attacks are those launched deliberately against civilians or civilian objects in the course of
an armed conflict and not justified by military necessity. They must have caused deaths
and/or serious bodily injuries within the civilian population or extensive damage to

civilian objects.”"

" The requirement that the attack not be “justified by military necessity” has since been repudiated. See “no
military necessity justification for attacking civilians or civilians objects,” Section (I)(d)(xi)(8), ICTY Digest.
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(2) prohibition against attacking civilians stems from fundamental
principle of distinction

Kordic and Cerkez, (Appeals Chamber), December 17, 2004, para. 54: “The prohibition
against attacking civilians stems from a fundamental principle of international
humanitarian law, the principle of distinction, which obliges warring parties to
distinguish az all times between the civilian population and combatants, between civilian
objects and military objectives and accordingly to direct military operations only against
military objectives. Article 48 of Additional Protocol I enunciates the principle of
distinction as a basic rule. In its Advisory Opinion on the Legality of Nuclear Weapons,
the International Court of Justice (‘ICJ’) described the principle of distinction, along with
the principle of protection of the civilian population, as ‘the cardinal principles contained
in the texts constituting the fabric of humanitarian law’ and stated that ‘States must
never make civilians the object of attack.” As the IC] [International Court of Justice]
held: “These fundamental rules are to be observed by all States whether or not they have
ratified the conventions that contain them, because they constitute intransgressible

5

principles of international customary law.”” (emphasis in original)
(3) crime of attacking civilians or civilian objects is customary
international law

Strugar, (Trial Chamber), January 31, 2005, para. 223: “The offence of attacking civilian
objects is a breach of a rule of international humanitarian law. As already ruled by the
Chamber in the present case and upheld by the Appeals Chamber, Article 52 [of
Additional Protocol I to the Geneva Conventions], referred to in respect of the count of
attacking civilian objects, is a reaffirmation and reformulation of a rule that had
previously attained the status of customary international law.”

Galie, (Trial Chamber), December 5, 2003, para. 62: “The Trial Chamber finds that an
attack on civilian [si] can be brought under Article 3 by virtue of customary international

b

law and, in the instant case, also by virtue of conventional law . . . .
(4) attack

Kordic and Cerkez, (Appeals Chamber), December 17, 2004, para. 47: “The term attack is
defined in Article 49 of Additional Protocol I as ‘acts of violence against the adversary,
whether in offence or in defence.” Therefore, in determining whether an unlawful attack
on civilians occurred, the issue of who first made use of force is irrelevant.”

Strugar, (Trial Chamber), January 31, 2005, para. 282: “Pursuant to Article 49(1) of
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Additional Protocol I to the Geneva Conventions ‘attacks’ are acts of violence against
the adversary, whether in offence or in defence. According to the ICRC [International
Committee of the Red Cross] Commentary an attack is understood as a ‘combat action’
and refers to the use of armed force to carry out a military operation at the beginning or
during the course of armed conflict.”

Galie, (Ttial Chamber), December 5, 2003, para. 52: “The jurisprudence of the Tribunal
has defined ‘attack’ as a course of conduct involving the commission of acts of violence.
In order to be punishable under Article 3 of the Statute, these acts have to be carried out

during the course of an armed conflict.”
(5) unlawful attack on civilians

(a) the civilian population shall not be the object of attack

Kordic and Cerkez, (Appeals Chamber), December 17, 2004, para. 48: “The civilian
population as such shall not be the object of attack. This fundamental principle of
international customary law is specified in Articles 51(2), and 51(3) of Additional
Protocol I. Article 50(1) of Additional Protocol I states that
[a] civilian is any person who does not belong to one of the categories of
persons referred to in Article 4A(1), (2), (3) and (6) of the Third Geneva

Convention and in Article 43 of this Protocol. ...”

Galie, (Trial Chamber), December 5, 2003, para. 49: “The use of the expression ‘civilian
population as such’ in Article 51(2) of Additional Protocol I indicates that ‘the population

2

must never be used as a target or as a tactical objective.”” (emphasis in original)

(b) civilian population defined

Kordic and Cerkez, (Appeals Chamber), December 17, 2004, para. 50: “The civilian
population comprises all persons who are civilians and the presence within the civilian
population of individuals who do not come within the definition of civilians does not
deprive the population of its civilian character.”

Strugar, (Trial Chamber), January 31, 2005, para. 282: “As regards the notion of civilians,
the Chamber notes that members of the civilian population are people who are not
taking any active part in the hostilities, including members of the armed forces who laid
down their arms and those persons placed hors de combat by sickness, wounds, detention
or any other cause.”

Galie, (Trial Chamber), December 5, 2003, para. 47: “For the purpose of the protection
of victims of armed conflict, the term ‘civilian’ is defined negatively as anyone who is not
a member of the armed forces or of an organized military group belonging to a party to
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the conflict. It is a matter of evidence in each particular case to determine whether an
individual has the status of civilian.”

(c) factors to consider in evaluating whether civilian

Galie, (Trial Chamber), December 5, 2003, para. 50: “In certain situations it may be
difficult to ascertain the status of particular persons in the population. The clothing,
activity, age, or sex of a person are among the factors which may be considered in
deciding whether he or she is a civilian.”

(d) cases of doubt
Kordic and Cerkez, (Appeals Chamber), December 17, 2004, para. 48: “Article 50(1) of

Additional Protocol I states that . . . ‘[ijn case of doubt whether a person is a civilian,
that person shall be considered to be a civilian.” The Appeals Chamber notes that the
imperative ‘in case of doubt’ is limited to the expected conduct of a member of the
military. However, when the latter’s criminal responsibility is at issue, the burden of
proof as to whether a person is a civilian rests on the Prosecution.”

Strugar, (Trial Chamber), January 31, 2005, para. 282: “Article 50 (1) of Additional
Protocol I provides for the assumption that in case of doubt whether a person is a
civilian, that person shall be considered to be a civilian.”

Galie, (Trial Chamber), December 5, 2003, para. 50: “A person shall be considered to be
a civilian for as long as there is a doubt as to his or her real status. The Commentary to
Additional Protocol I explains that the presumption of civilian status concerns ‘persons
who have not committed hostile acts, but whose status seems doubtful because of the
circumstances. They should be considered to be civilians until further information is
available, and should therefore not be attacked.” The Trial Chamber understands that a
person shall not be made the object of attack when it is not reasonable to believe, in the
circumstances of the person contemplating the attack, including the information
available to the latter, that the potential target is a combatant.” See also Galic, (Trial
Chamber), December 5, 2003, para. 55 (“In case of doubt as to the status of a person,
that person shall be considered to be a civilian.”).

See also “construe civilian population liberally/ cases of doubt,” under Article 5, Section

IV)(b)(iv)(2)(c), ICTY Digest.

(e) presence of individual combatants within the population
does not change its civilian character

Strugar, (Trial Chamber), January 31, 2005, para. 282: “The presence of certain non-
civilians among the targeted population does not change the character of that
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population. It must be of a ‘predominantly civilian nature.”

Galic, (Trial Chamber), December 5, 2003, para. 50: “The presence of individual
combatants within the population does not change its civilian character.”

(f) combatants and others directly engaged in hostilities are
legitimate military targets
Kordic and Cerkez, (Appeals Chamber), December 17, 2004, para. 50: “[A]ccording to
Article 51(3) of Additional Protocol I, civilians are protected against attacks, unless and
for the time they take part directly in hostilities.”

Galic, (Trial Chamber), December 5, 2003, para. 48: “The protection from attack
afforded to individual civilians by Article 51 of Additional Protocol I is suspended when
and for such time as they directly participate in hostilities. To take a ‘direct’ part in the
hostilities means acts of war which by their nature or purpose are likely to cause actual
harm to the personnel or matériel of the enemy armed forces. As the Kupreskic Trial
Chamber explained:
the protection of civilian and civilian objects provided by modern international
law may cease entirely or be reduced or suspended [...] if a group of civilians
takes up arms [...] and engages in fighting against the enemy belligerent, they
may be legitimately attacked by the enemy belligerent whether or not they meet
the requirements laid down in Article 4(A)(2) of the Third Geneva Convention
of 1949.
Combatants and other individuals directly engaged in hostilities are considered to be

legitimate military targets.”

(g) combatant defined

Kordic and Cerkez, (Appeals Chamber), December 17, 2004, para. 50: “Read together,
Articles 43 and 50 of Additional Protocol I and Article 4A of Geneva Convention 11
establish that members of armed forces (other than medical personnel and chaplains)
and members of militias or volunteer corps forming part of such armed forces are
‘combatants’ and cannot claim civilian status. Neither can members of organized
resistance groups, provided that they are commanded by a person responsible for his
subordinates, that they have a fixed distinctive sign recognizable at a distance, that they
carry arms openly, and that they conduct their operations in accordance with the laws
and customs of war.”

(h) combatants obligated to distinguish themselves from
civilian population
Galie, (Trial Chamber), December 5, 2003, para. 50: “In order to promote the protection
of civilians, combatants are under the obligation to distinguish themselves at all times

126



from the civilian population; the generally accepted practice is that they do so by wearing
uniforms, or at least a distinctive sign, and by carrying their weapons openly.”

(i) members of territorial defense and armed forces at home
remain combatants

Kordic and Cerkez, (Appeals Chamber), December 17, 2004, para. 51: “[TThe Appeals
Chamber considers that members of the armed forces resting in their homes in the area
of the conflict, as well as members of the TO [Territorial Defese] residing in their
homes, remain combatants whether or not they are in combat, or for the time being
armed.”  See also Kordic and Cerkez, (Appeals Chamber), December 17, 2004, para. 51
(discussing the basis for this holding, namely the Commentary on the Additional

Protocols).

(j) collateral civilian damage/ principle of proportionality

Kordic and Cerkez, (Appeals Chamber), December 17, 2004, para. 52: “Itis . .. accepted
that attacks aimed at military objectives, including objects and combatants, may cause
‘collateral civilian damage.” International customary law recognises that in the conduct
of military operations during armed conflicts a distinction must be drawn at all times
between persons actively taking part in the hostilities and civilian population and
provides that

- the civilian populations as such shall not be the object of military operations, and

- every effort be made to spare the civilian populations from the ravages of war, and

- all necessary precautions should be taken to avoid injury, loss or damage to the civilian
population.

Nevertheless, international customary law recognises that this does not imply that
collateral damage is unlawful per se.” (emphasis omitted)

Galie, (Trial Chamber), December 5, 2003, para. 58: “The practical application of the
principle of distinction requires that those who plan or launch an attack take all feasible
precautions to verify that the objectives attacked are neither civilians nor civilian objects,
so as to spare civilians as much as possible. Once the military character of a target has
been ascertained, commanders must consider whether striking this target is ‘expected to
cause incidental loss of life, injury to civilians, damage to civilian objectives or a
combination thereof, which would be excessive in relation to the concrete and direct
military advantage anticipated.” If such casualties are expected to result, the attack
should not be pursued. The basic obligation to spare civilians and civilian objects as
much as possible must guide the attacking party when considering the proportionality of
an attack. In determining whether an attack was proportionate it is necessary to examine
whether a reasonably well-informed person in the circumstances of the actual
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perpetrator, making reasonable use of the information available to him or her, could
have expected excessive civilian casualties to result from the attack.”

(6) unlawful attack on civilian objects

(a) civilian objects or property
Kordic and Cerkez, (Appeals Chamber), December 17, 2004, para. 53: “Article 52(1) of

Additional Protocol I prohibits explicitly attacks or reprisals on civilian objects. It
defines civilian objects as ‘all objects which are not military objectives.”

Strugar, (Trial Chamber), January 31, 2005, para. 282: “The Chamber reiterates that
‘civilian property covers any property that could not be legitimately considered a military
objective.”

(b) military objectives
Kordic and Cerkez, (Appeals Chamber), December 17, 2004, para. 53: “Article 52(1)
defines military objectives as ‘limited to those objects which by their nature, location,
purpose or use make an effective contribution to military action and whose total or
partial destruction, capture or neutralization, in the circumstances ruling at the time,
offers a definite military advantage.”

Galie, (Trial Chamber), December 5, 2003, para. 51: “[I]n accordance with the principles
of distinction and protection of the civilian population, only military objectives may be
lawfully attacked. A widely accepted definition of military objectives is given by Article
52 of Additional Protocol I as ‘those objects which by their nature, location, purpose or
use make an effective contribution to military action and whose total or partial
destruction, capture or neutralization, in the circumstances ruling at the time, offers a
definite military advantage.”

(c) cases of doubt

Kordic and Cerkez, (Appeals Chamber), December 17, 2004, para. 53: “Article 52(3) of
Additional Protocol I provides that in case of doubt as to whether an object which is
normally dedicated to civilian purposes, such as a place of worship, a house or other
dwelling or a school, is being used to make an effective contribution to military action, it
shall be presumed not to be so used. The Appeals Chamber notes that the imperative
‘in case of doubt’ is limited to the expected conduct of a member of the military.
However, when the latter’s criminal responsibility is at issue, the burden of proof as to
whether an object is a civilian one rests on the Prosecution.”

Galie, (Trial Chamber), December 5, 2003, para. 51: “In case of doubt as to whether an
object which is normally dedicated to civilian purposes is being used to make an
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effective contribution to military action, it shall be presumed not to be so used. The
Trial Chamber understands that such an object shall not be attacked when it is not
reasonable to believe, in the circumstances of the person contemplating the attack,
including the information available to the latter, that the object is being used to make an
effective contribution to military action.”

(7) indiscriminate attacks may qualify as direct attacks against
civilians

Galie, (Trial Chamber), December 5, 2003, para. 57: “[T]he Trial Chamber agrees with
previous Trial Chambers that indiscriminate attacks, that is to say, attacks which strike
civilians or civilian objects and military objectives without distinction, may qualify as
direct attacks against civilians. It notes that indiscriminate attacks are expressly
prohibited by Additional Protocol I. This prohibition reflects a well-established rule of
customary law applicable in all armed conflicts.”

(8) no military necessity justification for attacking civilians or
civilians objects

Kordic and Cerkez, (Appeals Chamber), December 17, 2004, para. 54 (as corrected by
CORRIGENDUM TO JUDGEMENT OF 17 DECEMBER 2004): “The Appeals
Chamber clarifies that the prohibition against attacking civilians and civilian objects may
not be derogated from because of military necessity.”

Blaskic (Appeals Chamber), July 29, 2004, para. 109: “[Tlhe Appeals Chamber deems it
necessary to rectify the Trial Chamber’s statement, contained in paragraph 180 of the
Trial Judgement, according to which ‘[tlargeting civilians or civilian property is an
offence when not justified by military necessity.” The Appeals Chamber underscores
that there is an absolute prohibition on the targeting of civilians in customary
international law.”

Strugar, (Trial Chamber), January 31, 2005, para. 280: “The Appeals Chamber recently
clarified some of the jurisprudence relating to the various elements of the crime. First,
the Appeals Chamber rejected any exemption on the grounds of military necessity and
underscored that there is an absolute prohibition on the targeting of civilians and civilian
objects in customary international law. In this respect, the Chamber would observe that
on the established facts in the present case, there was no possible military necessity for
the attack on the Old Town on 6 December 1991.”

Galie, (Trial Chamber), December 5, 2003, paras. 42-45: “In the Blaskic case the Trial
Chamber observed in relation to the actus reus [of the offense of attack on civilians] that
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‘the attack must have caused deaths and /or serious bodily injury within the civilian
population or damage to civilian property. [...] Targeting civilians or civilian property is
an offence when not justified by military necessity.” On the mens rea it found that ‘such
an attack must have been conducted intentionally in the knowledge, or when it was
impossible not to know, that civilians or civilian property were being targeted not
through military necessity.” The Trial Chamber in the Kordic and Cerkez case held that
‘prohibited attacks are those launched deliberately against civilians or civilian objects in
the course of an armed conflict and are not justified by military necessity. They must
have caused deaths and/or serious bodily injuries within the civilian population or
extensive damage to civilian objects.”

“The Trial Chamber follows the above-mentioned jurisprudence to the extent
that it states that an attack which causes death or serious bodily injury within the civilian
population constitutes an offence. As noted above, such an attack when committed
wilfully is punishable as a grave breach of Additional Protocol I.”

“The Trial Chamber does not however subscribe to the view that the prohibited
conduct set out in the first part of Article 51(2) of Additional Protocol I is adequately
described as ‘targeting civilians when not justified by military necessity.” This provision
states in clear language that civilians and the civilian population as such should not be
the object of attack. It does not mention any exceptions. In particular, it does not
contemplate derogating from this rule by invoking military necessity.”

“The Trial Chamber recalls that the provision in question explicitly confirms the
customary rule that civilians must enjoy general protection against the danger arising
from hostilities. The prohibition against attacking civilians stems from a fundamental
principle of international humanitarian law, the principle of distinction, which obliges
warring parties to distinguish a7 all times between the civilian population and combatants
and between civilian objects and military objectives and accordingly to direct their
operations only against military objectives.”

(9) attack must have caused deaths and/or serious injury to body
or health, or extensive damage to civilian objects

Kordic and Cerkez, (Appeals Chamber), December 17, 2004, paras. 55-57: “The Trial
Chamber stated that an element of the conviction for the crime of unlawful attack
directed against civilians or civilian objects under Article 3 of the Statute is that the
attacks must be shown to have caused deaths and/or serious bodily injuries or extensive
damage to civilian objects.” ““The Appeals Chamber notes that some uncertainty has
arisen in the jurisprudence of the International Tribunal as to whether a perpetrator
incurs criminal responsibility under the Statute for such unlawful attack prohibited under
Articles 51 and 52 of Additional Protocol 1, if the attacks result in non-setrious civilian
casualties or damage, or none at all.” “The Appeals Chamber finds that the Trial
Chamber was correct to state that, at the times the acts of unlawful attack were
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committed in this case, they must be shown to have resulted in serious injury to body or
health to incur criminal responsibility . . . .” For the reasoning of the Trial Chamber, see

Kordic and Cerkez, (Appeals Chamber), December 17, 2004, paras. 63-67.

Strugar, (Trial Chamber), January 31, 2005, para. 280: “[Tlhe Appeals Chamber
confirmed that criminal responsibility for unlawful attacks requires the proof of a result,
namely of the death of or injury to civilians, or damage to civilian objects. With respect
to the scale of the damage required, the Appeals Chamber, while not discussing the issue
in detail, appeared to endorse previous jurisprudence that damage to civilian objects be
extensive. In the present case however, in light of the extensiveness of the damage
found to have been caused, the Chamber finds no need to elaborate further on the issue
and will proceed on the basis that if extensive damage is required, it has been established

in fact in this case.”

Kordic and Cerkez, (Trial Chamber), February 26, 2001, para. 328: “[P]rohibited attacks
[launched deliberately against civilians or civilian objects] must have caused deaths
and/or serious bodily injuries within the civilian population or extensive damage to

civilian objects.”

Blaskic, (Trial Chamber), March 3, 2000, para. 180: “[TThe attack [against civilians or
civilian objects] must have caused deaths and/or setious bodily injury within the civilian
population or damage to civilian property.”

(10) violations by one side of duty to remove civilians from vicinity
of military objectives does not relieve other side of duty to
respect principles of distinction and proportionality

Galie, (Trial Chamber), December 5, 2003, para. 61: “[TThe parties to a conflict are
under an obligation to remove civilians, to the maximum extent feasible from the
vicinity of military objectives and to avoid locating military objectives within or near
densely populated areas. However, the failure of a party to abide by this obligation does
not relieve the attacking side of its duty to abide by the principles of distinction and
proportionality when launching an attack.”

(11) mens rea

Strugar, (Trial Chamber), January 31, 2005, para. 283: As regards mens rea [for the crime
of attacks on civilians or civilian objects|, such an attack must have been conducted with
the intent of making the civilian population or individual civilians, or civilian objects, the
object of the attack.

2 <C

[TThe issue whether a standard lower than that of a direct intent

may also be sufficient does not arise in the present case.”
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Galie, (Trial Chamber), December 5, 2003, para. 54: “Article 85 of Additional Protocol 1
explains the intent required for the application of the first part of Article 51(2). It
expressly qualifies as a grave breach the act of wilfully ‘making the civilian population or
individual civilians the object of attack.” The Commentary to Article 85 of Additional
Protocol I explains the term as follows:
wilfully: the accused must have acted consciously and with intent, ze., with his
mind on the act and its consequences, and willing them (‘criminal intent’ or
‘malice aforethought’); this encompasses the concepts of ‘wrongful intent’ or
‘recklessness,” viz., the attitude of an agent who, without being certain of a
particular result, accepts the possibility of it happening; on the other hand,
ordinary negligence or lack of foresight is not covered, i.e., when a man acts
without having his mind on the act or its consequences.
The Trial Chamber accepts this explanation, according to which the notion of ‘wilfully’
incorporates the concept of recklessness, whilst excluding mere negligence. The

25

perpetrator who recklessly attacks civilians acts ‘wilfully.

(a) awareness of civilian or civilian property status

Halilovie, (Trial Chamber), November 16, 2005, para. 36: “In relation to the mens rea, the
Trial Chamber notes that the Trial Chamber in the Galic case stated, concerning the
crime of attacks on civilians set forth in Article 51 of Additional Protocol I and Article
13 of Additional Protocol 11, and punishable under Article 3 of the Statute:
[flor the mens rea recognized by Additional Protocol 1 to be proven, the
Prosecution must show that the perpetrator was aware or should have been
aware of the civilian status of the persons attacked. In case of doubt as to the
status of a person, that person shall be considered to be a civilian. However, in
such cases, the Prosecution must show that in the given circumstances a
reasonable person could not have believed that the individual he or she attacked
was a combatant.
.. .. The Trial Chamber agrees with the Ga/ic Trial Chamber that the Prosecution must
show that the perpetrator was aware or should have been aware of this status of the
victim.”  See also Galie, (Trial Chamber), December 5, 2003, para. 55 (same language as
quoted).

Strugar, (Trial Chamber), January 31, 2005, para. 283: As regards mens rea, such an attack
must have been conducted with the intent of making the civilian population or
individual civilians, or civilian objects, the object of the attack.”

(b) mens rea of a disproportionate attack

Galie, (Trial Chamber), December 5, 2003, paras. 59, 60: “To establish the mens rea of a
disproportionate attack the Prosecution must prove . . . that the attack was launched
wilfully and in knowledge of circumstances giving rise to the expectation of excessive
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civilian  casualties.” “The Trial Chamber considers that certain apparently
disproportionate attacks may give rise to the inference that civilians were actually the
object of attack. This is to be determined on a case-by-case basis in light of the available
evidence.”

(12) application—unlawful attack on civilians and civilian
objects

(a) campaign of sniping at, and shelling of, civilians in
Sarajevo

Galie, (Trial Chamber), December 5, 2003, paras. 596, 584-586, 589, 591, 594: “The
Trial Chamber is satisfied beyond reasonable doubt that the crime of attack on civilians
within the meaning of Article 3 of the Statute was committed against the civilian
population of Sarajevo during the Indictment Period [from around September 10, 1992
to August 1994]. In relation to the actus reus of that crime, the Trial Chamber finds that
attacks by sniping and shelling on the civilian population and individual civilians not
taking part in hostilities constitute acts of violence. These acts of violence resulted in
death or serious injury to civilians. The Trial Chamber further finds that these acts were
wilfully directed against civilians, that is, either deliberately against civilians or through
recklessness.”

“All residents of [Army of Bosnia and Herzegovina|-held areas of Sarajevo who
appeared before this Trial Chamber testified to the effect that no civilian activity and no
areas of Sarajevo held by the [Army of Bosnia and Herzegovina] seemed to be safe from
sniping or shelling attacks from [Sarajevo Romanija Corps]-held territory. The Majority
heard reliable evidence that civilians were targeted during funerals, in ambulances, in
hospitals, on trams, on buses, when driving or cycling, at home, while tending gardens or
fires or clearing rubbish in the city. ... [Clivilians were targeted while using public
transport vehicles running during cease-fires. . . . [TThe witness Akif Mukanovic
recounted in detail how his wife was killed by a bullet while at home in Hrasno.
[Another] victim recounted how she was targeted while cycling back from the hospital in
Dobrinja; in [another incident], the victim told the Trial Chamber how he was targeted
while collecting rubbish in the area of Hrasno under the escort of the UNPROFOR
[UN Protection Force in Bosnia]. ... Residents of urban or rural areas of Sarajevo
testified about the targeting of civilians fetching water and detailed evidence to prove
examples of such targeting was adduced . . . . Civilians were targeted while shopping . . .
, while gathered in square . .. or during sportive festivities organised on a public day. . . .
Even children were targeted in schools, or while playing outside, riding a bicycle, near
their home, or in the street. ... The most populated areas of Sarajevo seemed to be
particularly subject to indiscriminate or random shelling attacks. ... A resident of
Alipasino Polje, Diho, testified about entire facades of houses on Ante Babica street
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‘pock-marked’ with shell pieces and grenades of all calibres and other apartment blocks
targeted by [Sarajevo Romanija Corps| forces.”

“The natural and urban topography of the city of Sarajevo, such as ridges and
high-rise buildings, provided vantage-points to [Sarajevo Romanija Corps| forces to
target civilians moving around the city. The Trial Chamber heard evidence of the
existence of specific areas throughout the city of Sarejevo which became notorious as
sources of sniping fire directed at civilians. . . . Throughout the city of Sarajevo,
witnesses described points in [Sarajevo Romanija Corps]-controlled territory, such as the
Jewish Cemetery, the Orthodox Church and the School for the Blind in the area of
Nedarici, Spicasta Stijena, Mount Trebevic and Baba Stijena or Orahov Brijeg as
prominent sources of sniper fire against civilians. The same pattern of regular fire at
civilians from [Sarajevo Romanija Corps]-controlled positions or areas appears
consistently throughout [Army of Bosnia and Herzegovinal-held areas of the city of
Sarajevo during the Indictment Period.”

“The evidence in the Trial Record also discloses that although civilians adapted
to that hostile environment by closing schools, living at night, hiding during the day in
their apartment or cellar, moving around the city of Sarajevo as little as possible, setting
up containers and barricades to provide shelter against sniping fire, they were still not
safe from sniping and shelling fire from [Sarajevo Romanija Corps]-controlled territory.
Witnesses recounted how civilians tilled at night, fetched water or collected wood at
night or when the visibility was reduced or developed alternative routes to traverse the
city to avoid sniping fire directed against civilians seen from [Sarajevo Romanija Corps]-
controlled territory. Nevertheless, they were still seen and targeted.”

“The evidence in the Trial Record conclusively establishes that the pattern of
fire throughout the city of Sarajevo was that of indiscriminate or direct fire at civilians in
[Army of Bosnia and Herzegovinal-held areas of Sarajevo from [Sarajevo Romanija
Corps]-controlled territory not that of combat fire where civilians were accidentally hit.”

“The Majority is convinced by the evidence in the Trial Record that civilians in
[Army of Bosnia and Herzegovina|-held areas of Sarajevo were directly or
indiscriminately attacked from [Sarajevo Romanija Corps|-controlled territory during the
Indictment Period, and that as a result and as a minimum, hundreds of civilians were
killed and thousands others were injured.”

“In sum, the Majority finds that a series of military attacks on civilians in [Army
of Bosnia and Herzegovinal-held areas of Sarajevo and during the Indictment Period
were carried out from [Sarajevo Romanija Corps]-controlled territories with the aim to
spread terror among that civilian population. The Majority accepts the Prosecution’s
stand that as such, these attacks carried out with a specific purpose, constituted a
campaign of sniping and shelling against civilians.”
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But see Galic, (Trial Chamber), Separate and Partially Dissenting Opinion of Judge Nieto-
Navia, December 5, 2003, paras. 2-107 (concluding that the evidence does not establish
that the Sarajevo Romanija Corps waged a campaign of purposefully targeting civilians).

(b) Old Town of Dubrovnik, Croatia

Strugar, (Trial Chamber), January 31, 2005, paras. 288-289: “The Chamber has found
that the Old Town [of Dubrovnik, which contained no military objectives and was a
protected World Heritage site, with a residential population of between 7,000 and 8,000,
including families, women and children] was extensively targeted by JNA [Yugoslav
Peoples’ Army] artillery and other weapons on 6 December 1991 and that no military
firing points or other objectives, real or believed, in the Old Town were targeted by the
JNA. Hence, in the Chamber’s finding, the intent of the perpetrators was to target
civilians and civilian objects in the Old Town. The Chamber has, in addition, found that
a relatively few military objectives (actual or believed) in the wider city of Dubrovnik,
but outside the Old Town, were targeted by JNA forces on 6 December 1991. These
were, in most cases, widely separated and in positions distant from the Old Town.
Shelling targeted at the Croatian military positions in the wider Dubrovnik, including
those closer to the Old Town, and whether actual or believed positions, would not cause
damage to the Old Town, for reasons given in this decision. That is so for all [NA
weapons in use on 6 December 1991, including mortars. In addition to this, however,
the Chamber has found there was also extensive targeting of non-military objectives
outside the Old Town in the wider city of Dubrovnik.” “[TThe deliberate JNA
[Yugoslav Peoples’ Army] shelling of the Old Town on 6 December 1991 has been
proved to have resulted in the death of two civilians and caused injuries to civilians.
There was also extensive damage to civilian objects. Accordingly, and leaving aside for
the present the issue of the Accused’s criminal responsibility, the Chamber finds that the

elements of the offence of attacks on a civilian population and civilian objects have been
established.”

xii) unlawful confinement of civilians

Kordic and Cerkez, (Appeals Chamber), December 17, 2004, para. 73: “[T]he detention or
confinement of civilians will be unlawful in the following two circumstances:

(i) when a civilian or civilians have been detained in contravention of Article 42 of
Geneva Convention 1V, ze., they are detained without reasonable grounds to believe that
the security of the Detaining Power makes it absolutely necessary; and

(if) where the procedural safeguards required by Article 43 of Geneva Convention IV are
not complied with in respect of detained civilians, even where their initial detention may
have been justified.”
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(1) involuntary confinement not absolutely necessary is unlawful

Kordic and Cerkez, (Appeals Chamber), December 17, 2004, paras. 69-70: “The
confinement of civilians during armed conflict may be permissible in limited cases, but
will be unlawful if the detaining party does not comply with the provisions of Article 42
of Geneva Convention IV, which states:
The internment or placing in assigned residence of protected persons may be
ordered only if the security of the Detaining Power makes it absolutely
necessary.
If any person, acting through the representatives of the Protecting Power,
voluntarily demands internment, and if his situation renders this step necessary,
he shall be interned by the Power in whose hands he may be.”
“Thus, the involuntary confinement of a civilian where the security of the Detaining
Power does not make this absolutely necessary will be unlawtul.”

(2) basic procedural rights must be respected

Kordic and Cerkez, (Appeals Chamber), December 17, 2004, para. 70: “[A]n initially lawful
internment clearly becomes unlawful if the detaining party does not respect the basic
procedural rights of the detained persons and does not establish an appropriate court or
administrative board as prescribed in Article 43 of Geneva Convention IV. That article
provides:
Any protected person who has been interned or placed in assigned residence
shall be entitled to have such action reconsidered as soon as possible by an
appropriate court or administrative board designated by the Detaining Power for
that purpose. If the internment or placing in assigned residence is maintained,
the court or administrative board shall periodically, and at least twice yeatly, give
consideration to his ot her case, with a view to the favourable amendment of the
initial decision, if circumstances permit.
Unless the protected persons concerned object, the Detaining Power shall, as
rapidly as possible, give the Protecting Power the names of any protected
persons who have been interned or subjected to assigned residence, or have
been released from internment or assigned residence. The decisions of the
courts or boards mentioned in the first paragraph of the present Article shall
also, subject to the same conditions, be notified as rapidly as possible to the
Protecting Power.”
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(3) where a person is definitely suspected of, or engaged in,
activities hostile to the security of the state

Kordic and Cerkez, (Appeals Chamber), December 17, 2004, paras. 71-72: “The Appeals
Chamber noted further in Celebici [a/k/a Delalic] that Article 5 of Geneva Convention IV
imposes certain restrictions on the protections which may be enjoyed by certain
individuals under the Convention. It provides, in relevant part:
Where, in the territory of a Party to the conflict, the latter is satisfied that an
individual protected person is definitely suspected of or engaged in activities hostile to the
security of the State, such individual person shall not be entitled to claim such rights
and privileges under the present Convention as would, if exercised in the favour of
such individual person, be prejudicial to the security of such State. [...]
In each case, such persons shall nevertheless be treated with humanity, and, in case
of trial, shall not be deprived of the rights of fair and regular trial prescribed by the
present Convention. They shall also be granted the full rights and privileges of a
protected person under the present Convention at the earliest date consistent with
the security of the State or Occupying Power, as the case may be.
This provision reinforces the principle behind Article 42 of Geneva Convention IV, that
restrictions on the rights of civilian protected persons, such as deprivation of their liberty
by confinement, are permissible only where there are reasonable grounds to believe that
the security of the State is at risk.”

See also “unlawful deportation or transfer or unlawful confinement of a civilian” under
Article 2, Section (I)(d)(vii), ICTY Digest, and “unlawful confinement” underlying
persecution under Article 5, Section (IV)(d)(viii)(3)(d), ICTY Digest.

xiii) unlawful labor
(1) defined

Naletilic and Martinovie, (Trial Chamber), March 31, 2003, paras. 250-261: “[TThe offence
of unlawful labour against prisoners of war may be defined as an intentional act or
omission by which a prisoner of war is forced to perform labour prohibited under
Articles 49, 50, 51 or 52 of Geneva Convention III”” and which “fall[s] under Article 3 of
the Statute.” “[N]ot all labour is prohibited during times of armed conflict. . . . Article
49 of Geneva Convention III establishes a principle of compulsory labour for prisoners
of war. The basic principle stated in Paragraph 1 of this provision [Article 49 of Geneva
Convention III] ‘s the right of the Detaining Power to require prisoners of war to work.’
Nevertheless, this principle is subject to two fundamental conditions, the first one

relating to the prisoner himself, and the second one to the nature of the work required.
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Thus, prisoners of war may be required to work provided that this is done in their own
interest, and those considerations relating to their age and sex, physical aptitude and rank
are taken into account. Articles 50 and 52 of Geneva Convention III define which type
of labour might be required and which might not. It is emphasised in the Commentary
that: ‘[tjhe core of the question is still the distinction to be made between activities

5

considered as being connected with war operations and those which are not.
(2) mens rea

Naletilic and Martinovie, (Trial Chamber), March 31, 2003, para. 260: “In order to
establish the mens rea requirement for the crime of unlawful labour, the Prosecution must
prove that the perpetrator had the intent that the victim would be performing prohibited
work. The intent can be demonstrated by direct explicit evidence, or, in the absence of
such evidence, can be inferred from the circumstances in which the labour was
performed.”

For discussion of occupation as relevant to unlawful labor, see Section (I)(e), ICTY
Digest.

<

‘use of forced labor” as a form of cruel
treatment under Article 3, Section (II)(d)(ii)(6)(b); “forced labor assighments may
constitute slavery” under Article 3, Section (II)(d)(xiv)(3), ICTY Digest, e/ seq.;
enslavement under Article 5, Section (IV)(d)(iii)(5), ICTY Digest; forced labor as
underlying the crime of persecution, Article 5, Section (IV)(d)(viii)(3)(p), ICTY Digest.

For further discussion of unlawful labor, see

xiv) slavery
(1) defined

Krnojelac, (Trial Chamber), March 15, 2002, paras. 350-351: “Enslavement under Article
5 ... has been defined by the Tribunal as the exercise of any or all of the powers
attaching to the right of ownership over a person. The actus reus of enslavement is the
exercise of those powers, and the mens rea is the intentional exercise of such powers.
Although not enumerated under Article 3, slavery may still be punishable under that
Article if the four requirements specific to Article 3. .. are met.”

(2) same as “enslavement” under Article 5

Simic, Tadic, and Zaric, (Trial Chamber), October 17, 2003, para. 85: “Trial Chambers of
the Tribunal have held that the charge of ‘forced labour assighments’ may constitute the
basis of the crime of enslavement as a crime against humanity under Article 5(c), and the
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offence of slavery as a violation of the laws or customs of war under Article 3 of the
Statute . ...

>

Krnojelac, (Trial Chamber), March 15, 2002, para. 356: “The Trial Chamber is satisfied
that the offence of slavery under Article 3 . . . is the same as the offence of enslavement
under Article 5. As such, slavery under Article 3 requires proof of the same elements as

constitute enslavement under Article 5.”

(3) forced labor assignments may constitute slavery

Simic, Tadic, and Zarie, (Trial Chamber), October 17, 2003, paras. 85-87: “Trial Chambers
of the Tribunal have held that the charge of ‘forced labour assignments’ may constitute
the basis of the crime of enslavement as a crime against humanity under Article 5(c), and
the offence of slavery as a violation of the laws or customs of war under Article 3 of the
Statute, and as such this offence is of sufficient gravity to support a charge of
persecution.” “The underlying acts of the charge of ‘forced labour assignments’ infringe
upon certain provisions of Geneva Conventions III and IV, and as such may constitute
a violation of the laws or customs of war other than grave breaches of the Geneva
Conventions, falling within the scope of Article 3 of the Statute. It is settled case-law of
the Tribunal that the law of the Geneva Conventions is part of customary international
law.” “International humanitarian law generally prohibits forced or involuntary labour in

international, as well as internal armed conflicts.”

Krnojelac, (Trial Chamber), March 15, 2002, para. 359: ““[T]he exaction of forced or
compulsory labour or service’ is an ‘indication of enslavement,” and a ‘factor to be taken
into consideration in determining whether enslavement was committed.”

(4) consider factual circumstances to determine whether labor was
involuntary

Simic, Tadic, and Zarie, (Trial Chamber), October 17, 2003, para. 87: “As held in the
Krnojelac Trial Judgement, the determination of whether protected persons laboured
involuntary is a factual question, which has to be considered in light of all factual

circumstances on a case by case basis.”

Krongjelac, (Trial Chamber), March 15, 2002, para. 359: “[TThe determination of whether
protected persons laboured involuntarily is a factual question which has to be considered
in light of all the relevant circumstances on a case by case basis. Such circumstances may
include the following;:

The consent or free will of the victim is absent. It is often rendered impossible

or irrelevant by, for example, the threat or use of force or other forms of
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coercion; the fear of violence, deception or false promises; the abuse of power;
the victim’s position of vulnerability; detention or captivity, psychological
opptression ot socio-economic conditions.

What must be established is that the relevant persons had no real choice as to whether
they would work.”

(5) not all types of forced or compulsory labor are per se unlawful

Simic, Tadic, and Zarie, (Trial Chamber), October 17, 2003, paras. 88-89: “Not all types of
forced or compulsory labour are per se unlawful under international humanitarian law.
Article 51 of Geneva Convention IV, applicable in international armed conflicts, sets out
the circumstances under which civilians may be made to work. It allows persons above
18 years of age to be subjected to compulsory labour in two narrowly defined categories
and only if strict conditions are met. Compulsory labour may be lawful only if required
for the needs of the army of occupation for maintaining public services, and for the
feeding, sheltering, clothing, transportation or health, for the benefit of the population
of the occupied country. Civilians however cannot be requisitioned for such work as
‘the construction of fortifications, trenches, or aerial bases,” nor can forced labour be
performed for strategic or tactical interests of the army. It should be noted that
international humanitarian law has endorsed the principle of narrow interpretation of
this provision. A commentary noted that:

the stringent interpretation of the kinds of work permitted as compulsory labour
is intended to protect individuals against abuse and injury. It proscribes all types
of modern slavery for the benefit of the occupying power. It is also intended to
prevent the assignment of inhabitants to locations that might be military
objectives, since they would then be exposed to dangers associated with attacks
against military targets.”

“Similarly, under Geneva Convention III, prisoners of war may be subjected to
certain types of involuntary labour. The Convention however proscribes compelling
prisoners of war to do dangerous or unhealthy work, or assigning a prisoner of war to
‘labour that would be looked upon as humiliating for a member of the detaining power’s
own forces.” While the text of the Convention refers to the removal of mines as an
example of dangerous work, the Commentary to the Convention notes that the ban on
forced dangerous work is intended to cover labour done ‘in the vicinity either of key
military objectives or [. . .] of the battlefield.”

(6) conditions for labor under international humanitarian law

Simic, Tadic, and Zaric, (Trial Chamber), October 17, 2003, para. 90: “If persons
protected under Geneva Conventions III and IV are made to work, international
humanitarian law sets out the conditions under which this may be done. Under Geneva
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Convention III, prisoners of war are entitled to ‘suitable working conditions, especially
as regards to accommodation and food.” Geneva Convention IV requires that working
conditions for civilians in occupied territories, such as payment, working hours, safety,
and others, should comply with the legislation in force in the occupied country. In the
context of a non-international armed conflict, civilians deprived of liberty, if made to
work, shall have the benefit of working conditions and safeguards similar to those

enjoyed by the local civilian population.”

See also discussion of enslavement under Article 5(c), Section (IV)(d)(iii), ICTY Digest.
For discussion of forced labor as a form of cruel treatment under Article 3, see Section
(ID)(d)(ii)(6)(b), ICTY Digest. For discussion of forced labor as underlying the crime of
persecution under Article 5, see Section (IV)(d)(viii)(3)(p), ICTY Digest.

Xv) terror against the civilian population
(1) defined

Galie, (Trial Chamber), December 5, 2003, para. 133: “[T]he crime of terror against the
civilian population in the form charged in the Indictment is constituted of the elements
common to offences falling under Article 3 of the Statute, as well as of the following
specific elements:
1. Acts of violence directed against the civilian population or individual civilians
not taking direct part in hostilities causing death or serious injury to body or
health within the civilian population.
2. The offender wilfully made the civilian population or individual civilians not
taking direct part in hostilities the object of those acts of violence.
3. The above offence was committed with the primary purpose of spreading

terror among the civilian population.”

See also Galie, (Trial Chamber), December 5, 2003, para. 137: “The Majority accepts the

2

Prosecution’s rendering of ‘terror’ as ‘extreme fear.

(2) “terror” is a crime within international humanitarian law

Galie, (Trial Chamber), December 5, 2003, para. 138: “The Majority is of the view that
an offence constituted of acts of violence wilfully directed against the civilian population
or individual civilians causing death or serious injury to body or health within the civilian
population with the primary purpose of spreading terror among the civilian population —
namely the crime of terror as a violation of the laws or customs of war — formed part of
the law to which the Accused and his subordinates were subject to during the
Indictment period [from around September 10, 1992 to August 1994]. Terror as a crime
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within international humanitarian law was made effective in this case by treaty law. The
Tribunal has jurisdiction ratione materiae by way of Article 3 of the Statute. Whether the
crime of terror also has a foundation in customary law is not a question which the
Majority is required to answer.”

But see “dissent questions whether ‘terror’ constitutes a crime within the Tribunal’s

jurisdiction,” Section (II)(d)(xv)(6), ICTY Digest.
(3) actual infliction of terror not an element of the crime

Galie, (Trial Chamber), December 5, 2003, para. 134: “The Majority rejects the Parties’
submissions that actual infliction of terror is an element of the crime of terror. The
plain wording of Article 51(2), as well as the #ravaux préparatoires of the Diplomatic
Conference exclude this from the definition of the offence. Since actual infliction of
terror is not a constitutive legal element of the crime of terror, there is also no
requirement to prove a causal connection between the unlawful acts of violence and the
production of terror, as suggested by the Parties.”

(4) “acts of violence” do not include legitimate attacks against
combatants

Galie, (Trial Chamber), December 5, 2003, para. 135: “With respect to the ‘acts of
violence,” these do not include legitimate attacks against combatants but only unlawful
attacks against civilians.”

(5) mens rea

Galie, (Trial Chamber), December 5, 2003, para. 136: ““Primary purpose’ signifies the
mens rea of the crime of terror. It is to be understood as excluding dolus eventualis or
recklessness from the intentional state specific to terror. Thus the Prosecution is
required to prove not only that the Accused accepted the likelihood that terror would
result from the illegal acts — or, in other words, that he was aware of the possibility that
terror would result — but that that was the result which he specifically intended. The
crime of terror is a specific-intent crime.”

(6) dissent questions whether “terror” constitutes a crime within
the Tribunal’s jurisdiction

Galie, (Trial Chamber), Separate and Partially Dissenting Opinion of Judge Nieto-Navia,
December 5, 2003, paras. 108, 109, 111-113: “The Majority finds that the Trial
Chamber has jurisdiction by way of Article 3 of the Statute to consider the offence
constituted of ‘acts of violence wilfully directed at a civilian population or against
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individual civilians causing death or serious injury to body or health of individual
civilians[,] with the primary purpose of spreading terror among the civilian population.’
I respectfully dissent from this conclusion because I do not believe that such an offence
falls within the jurisdiction of the Tribunal.”

“In his Report to the Security Council regarding the establishment of the
Tribunal, the Secretary-General explained that ‘the application of the [criminal law]
principle of nullum crimen sine lege requires that the international tribunal should apply
rules which are beyond any doubt part of customary law.” The Secretary-General’s
Report therefore lays out the principle that the Tribunal cannot create new criminal
offences, but may only consider crimes already well-established in international
humanitarian law. Such a conclusion accords with the imperative that ‘under no
circumstances may a court create new criminal offences after the act charged against an
accused either by giving a definition to a crime which had none so far, thereby rendering
it prosecutable or punishable, or by criminalizing an act which had not until the present
time been regarded as criminal.”

“Thus, an offence will fall within the jurisdiction of the Tribunal only if it existed
as a form of liability under international customary law.”

“The Accused is charged pursuant to Article 3 of the Statute with ‘unlawfully
inflicting terror upon civilians as set forth in Article 51 of Additional Protocol I and
Article 13 of Additional Protocol II to the Geneva Conventions of 1949.” Since such an
offence has never been considered before by this Tribunal, it would seem important to
determine whether this offence existed as a form of liability under international
customary law in order to confirm that it properly falls within the jurisdiction of this
Trial Chamber. The Majority repeatedly retreats from pronouncing itself though on the
customary nature of this offence and, in particular, does not reach any stated conclusion
on whether such an offence would attract individual criminal responsibility for acts
committed during the Indictment Period [from around September 10, 1992 to August
1994] under international customary law. Instead, it argues that such individual criminal
responsibility attaches by operation of conventional law. In support of this conclusion,
it observes that the parties to the conflict had entered into an agreement dated 22 May
1992 in which they had committed to abide by Article 51 of the Additional Protocol I,
particularly with respect to the second part of the second paragraph of that article which
prohibits ‘acts or threats of violence the primary purpose of which is to spread terror
among the civilian population.”

“The signing of the 22 May Agreement does not suffice though to satisfy the
jurisdictional requirement that the Trial Chamber may only consider offences which are
reflected in international customary law. Even if I accepted — gwod non - that the Trial
Chamber has the necessary ratione materiae to consider the offence of inflicting terror on a
civilian population by virtue of the signing of the 22 May Agreement, the ratione personae
requirement would still have to be satisfied, meaning that this offence must have

attracted individual criminal responsibility under international customary law for acts
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committed at the time of the Indictment Period. The Prosecution and the Majority cited
few examples indicating that the criminalization of such an offence was an admitted state
practice at such a time. In my view, these limited references do not suffice to establish
that this offence existed as a form of liability under international customary law and
attracted individual criminal responsibility under that body of law. I therefore conclude
that the offence of inflicting terror on a civilian population does not fall within the
jurisdiction of this Trial Chamber.”

(7) application—terror against the civilian population

Galie, (Ttial Chamber), December 5, 2003, para. 597: ““The Majority is . . . satisfied that
crime of terror within the meaning of Article 3 of the Statute was committed against the
civilian population of Sarejevo during the Indictment Period [from around September
10, 1992 to August 10, 1994]. In relation to the actus reus of the crime of terror as
examined above, the Trial Chamber has found that acts of violence were committed
against the civilian population of Sarajevo during the Indictment Period. The Majority
has also found that a campaign of sniping and shelling was conducted against the civilian
population of [Army of Bosnia and Herzegovinal-held areas of Sarajevo with the
primary purpose of spreading terror.” See also “campaign of sniping at, and shelling of,
civilians in Sarajevo,” Section (II)(d)(xi)(12)(a), ICTY Digest.

See also “terrorizing the civilian population” as underlying the crime of persecution,

Section (IV)(d)(viii)(3)(n), ICTY Digest.
II1) GENOCIDE (ARTICLE 4)

a) Statute
ICTY Statute, Article 4:

“l. The International Tribunal shall have the power to prosecute persons
committing genocide as defined in paragraph 2 of this article or of committing any
of the other acts enumerated in paragraph 3 of this article.

2. Genocide means any of the following acts committed with intent to destroy, in
whole or in part, a national, ethnical, racial or religious group, as such:

(a) killing members of the group;

(b) causing serious bodily or mental harm to members of the group;

(c) deliberately inflicting on the group conditions of life calculated to bring about

its physical destruction in whole or in part;

(d) imposing measures intended to prevent births within the group;

(e) forcibly transferring children of the group to another group.
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3. The following acts shall be punishable:
(a) genocide;
(b) conspiracy to commit genocide;
(c) direct and public incitement to commit genocide;
(d) attempt to commit genocide;

(e) complicity in genocide.”
b) Generally

i) defined

Blagojevic and Jokic, (Trial Chamber), January 17, 2005, para. 640: “Article 4 of the Statute
characterises genocide by the following constitutive elements:
(1) one or several of the underlying acts of the offence, which consist of two
parts: (i) the actus reus enumerated in subparagraphs (a) to (e) of Article 4(2);
and (ii) the mens rea required for the commission of each; and
(2) the specific intent of the crime of genocide, which is described as the intent
to destroy, in whole or in part, a national, ethnical, racial or religious group,

as such.”

See also Brdjanin, (Trial Chamber), September 1, 2004, para. 681 (similar).

Krstie, (Trial Chamber), August 2, 2001, para. 550: “Genocide refers to any criminal
enterprise seeking to destroy, in whole or in part, a particular kind of human group, as
such, by certain means. Those are two elements of the special intent requirement of
genocide: (1) the act or acts must target a national, ethnical, racial or religious group; (2)
the act or acts must seek to destroy all or part of that group.”

Jelisic, (Trial Chamber), December 14, 1999, para. 62: “Genocide is characterised by two
legal ingredients according to the terms of Article 4 of the Statute: [1] the material
element of the offence, constituted by one or several acts enumerated in paragraph 2 of
Article 4; [2] the mens rea of the offence, consisting of the special intent to destroy, in
whole or in part, a national, ethnical, racial or religious group, as such.”

ii) definition reflects customary international law and jus cogens

Blagojevic and Jokic, (Trial Chamber), January 17, 2005, para. 639: “Article 4(2) and (3) of
the Statute reproduce verbatim Article 11 and III of the Convention on the Prevention
and Punishment of the Crime of Genocide adopted on 9 December 1948 (‘Genocide
Convention’). It is widely recognised that the law set out in the Convention reflect
customary international law and that the norm prohibiting genocide constitutes jus
cogens.”  See also Brdjanin, (Trial Chamber), September 1, 2004, para. 680 (similar); Szakuc,
(Trial Chamber), July 31, 2003, para. 500 (similar).
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iii) interpretive sources

Stakic, (Trial Chamber), July 31, 2003, para. 501: “The Trial Chamber, noting the
principle of non-retroactivity of substantive criminal law, relies primarily on the
following sources when interpreting the crime of genocide:
- the Convention against Genocide interpreted in accordance with the general
rules of interpretation of treaties set out in Articles 31 and 32 of the 1969 Vienna
Convention on the Law of Treaties;
- the object and purpose of the Convention as reflected in the fravaux
préparatoires;
- subsequent practice including the jurisprudence of the ICTY, ICTR and
national courts;

- the publications of international authorities.”

c) Specific intent/ dolus specialis: intent to destroy, in whole or in part, a
national, ethnical, racial or religious group, as such

i) generally

Jelisic, (Appeals Chamber), July 5, 2001, para. 46: “The specific intent requires that the
perpetrator, by one of the prohibited acts enumerated in Article 4 of the Statute, seeks to
achieve the destruction, in whole or in part, of a national, ethnical, racial or religious
group, as such.” See also Blagojevic and Jokic, (Trial Chamber), January 17, 2005, para. 656
(quoting same).

Jelisic, (Appeals Chamber), July 5, 2001, para. 45: “The Statute itself defines the intent
required: the intent to accomplish certain specified types of destruction. This intent has
been referred to as, for example, special intent, specific intent, dolus specialis, particular
intent and genocidal intent.”

Blagojevic and Jokic, (Trial Chamber), January 17, 2005, para. 655: “Article 4 of the Statute
describes the specific intent of the crime of genocide as the ‘intent to destroy, in whole
or in part, a national, ethnical, racial or religious group, as such.”

Brdjanin, (Trial Chamber), September 1, 2004, para. 695: “The acts prohibited in sub-
paragraphs (a) to (c) of Article 4(2) of the Statute are elevated to genocide when it is
proved that the perpetrator not only wanted to commit those acts but also intended to
destroy the targeted national, ethnical, racial or religious group in whole or in part, as
such. This intent has been referred to, inter alia, as special intent, specific intent and do/us

Specialis. . .. Itis this specific intent that characterises the crime of genocide.”

Stakic, (Trial Chamber), July 31, 2003, para. 520: “Genocide is a unique crime where
special emphasis is placed on the specific intent. The crime is, in fact, characterised and
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distinguished by a ‘surplus’ of intent. The acts proscribed in Article 4(2) of the Statute,
sub-paragraphs (a) to (c), are elevated to genocide when it is proved that the perpetrator
not only wanted to commit those acts but also intended to destroy the targeted group in
whole or in part as a separate and distinct entity. The level of this intent is the do/us

specialis or ‘specific intent,” terms that can be used interchangeably.”
ii) intent to destroy

(1) goal must be destruction of group as a separate and distinct
entity

Blagojevic and Jokic, (Trial Chamber), January 17, 2005, para. 670: “[T]he Trial Chamber
recalls that the specific intent must be to destroy the group as a separate and distinct
entity.” See also Brdjanin, (Trial Chamber), September 1, 2004, para. 698 (same).

Brdjanin, (Trial Chamber), September 1, 2004, para. 698: “The Trial Chamber concurs
with the observation made by the Sikirica Trial Chamber that: ‘[tlhe ultimate victim of
genocide is the group, although its destruction necessarily requires the commission of
crimes against its members, that is, against individuals belonging to that group.”™

(2) even if destruction was not original goal, it may become the
goal

Krstie, (Trial Chamber), August 2, 2001, para. 572: “It is conceivable that, although the
intention at the outset of an operation was not the destruction of a group, it may
become the goal at some later point during the implementation of the operation.”

(3) requires an intentional attack against a group, and the
intention to participate in or carry out the attack

Jelisic, (Trial Chamber), December 14, 1999, para. 78: “[T]he Trial Chamber will have to
verify that there was both an intentional attack against a group and an intention upon the

part of the accused to participate in or carry out this attack.”

(4) knowledge that underlying crime would inevitably or likely
result in destruction insufficient/ destruction must be the aim

Blagojevic and Jokic, (Trial Chamber), January 17, 2005, para. 656: “It is not sufficient that
the perpetrator simply knew that the underlying crime would inevitably or likely result in
the destruction of the group. The destruction, in whole or in part, must be the aim of

the underlying crime(s).”
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(5) because specific intent to destroy is key, not necessary to prove
actual destruction of group in whole or in part, although actual
destruction may constitute evidence of specific intent

Brdjanin, (Trial Chamber), September 1, 2004, para. 697: “In view of the specific intent
required for genocide, it is not necessary to prove the de facto destruction of the group in
whole or in part. Nevertheless, the e facto destruction of the group may constitute
evidence of the specific intent and may also serve to distinguish the crime of genocide
from the inchoate offences in Article 4(3) of the Statute, such as the attempt to commit

genocide.”

Stakic, (Trial Chamber), July 31, 2003, para. 522: “The key factor is the specific intent to
destroy the group rather than its actual physical destruction. As pointed out by the Trial
Chamber in Semanza, ‘there is no numeric threshold of victims necessary to establish
genocide.” This Trial Chamber emphasises that in view of the requirement of a surplus
of intent, it is not necessary to prove a de facto destruction of the group in part and
therefore concludes that it is not necessary to establish, with the assistance of a
demographer, the size of the victimised population in numerical terms. It is the
genocidal dolus specialis that predominantly constitutes the crime.”

(6) no lengthy premeditation required

Krstie, (Trial Chamber), August 2, 2001, para. 572: “Article 4 of the Statute does not
require that the genocidal acts be premeditated over a long period.”

(7) must intend/seek physical or biological destruction

Prosecutor v. Krstic, Case No. IT-98-33-A (Appeals Chamber), April 19, 2004, para. 25:
“The Genocide Convention, and customary international law in general, prohibit only
the physical or biological destruction of a human group. The Trial Chamber expressly
acknowledged this limitation, and eschewed any broader definition. The Chamber
stated: ‘[Clustomary international law limits the definition of genocide to those acts
seeking the physical or biological destruction of all or part of the group. [A]n enterprise
attacking only the cultural or sociological characteristics of a human group in order to
annihilate these elements which give to that group its own identity distinct from the rest

5

of the community would not fall under the definition of genocide.

Brdjanin, (Ttial Chamber), September 1, 2004, para. 694: “[Tlhe Trial Chamber notes
that ‘[tlhe [Genocide Convention], and customary international law in general, prohibit
only the physical or biological destruction of a human group.” In this context, the
[International Law Commission| has stated as follows:
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[a]s clearly shown by the preparatory work for the Convention, the destruction
in question is the material destruction of a group either by physical or by
biological means, not the destruction of the national, linguistic, religious, cultural
or other identity of a particular group. The national or religious element and the
racial or ethnic element are not taken into consideration in the definition of the
word ‘destruction,” which must be taken only in its material sense, its physical or
biological sense.”

Krstie, (Trial Chamber), August 2, 2001, para. 580: “[Clustomary international law limits
the definition of genocide to those acts seeking the physical or biological destruction of
all or part of the group.”

Compare Blagojevic and Jokic, (Trial Chamber), January 17, 2005, paras. 657-659: “The
Appeals Chamber [in Krstic] has recently confirmed that, by using the term ‘destroy,’
‘[tlhe Genocide Convention, and customary international law in general, prohibit only
the physical or biological destruction of a human group.” In the zravaux préparatoires of
the Convention, a distinction was made between physical or biological genocide on the
one hand and cultural genocide on the other. The International Law Commission
described the difference between these concepts in the following terms:

[Thhe destruction in question is the material destruction of a group either by
physical or by biological means, not the destruction of the national, linguistic,
religious, cultural or other identity of a particular group. The national or
religious element and the racial or ethnic element are not taken into
consideration in the definition of the word ‘destruction,” which must be taken
only in its material sense, its physical or biological sense.”

“The Trial Chamber notes that what was originally intended to be excluded from
the definition of the crime was cultural genocide, and that this does not in itself prevent
that physical or biological genocide could extend beyond killings of the members of the
group. The Trial Chamber acknowledges that there have been attempts, both in the
Tribunal’s case-law and in other sources, to interpret the concept of physical or
biological destruction in this way.”

“In this respect, the Trial Chamber recalls the opinion of Judge Shahabuddeen,
in the Krstic Appeal Judgement, according to which a ‘distinction should be made
between the nature of the listed “acts” [of genocide| and the “intent” with which they
are done.” While the listed acts indeed must take a physical or biological form, the same
is not required for the intent. With the exceptions of the acts listed in Article 4(2)(c) and
(d), ‘the Statute itself does not require an intent to cause physical or biological
destruction of the group in whole or in part.” Judge Shahabuddeen found that:

It is the group which is protected. A group is constituted by characteristics —

often intangible — binding together a collection of people as a social unit. If

those characteristics have been destroyed in pursuance of the intent with which
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a listed act of a physical or biological nature was done, it is not convincing to say
that the destruction, though effectively obliterating the group, is not genocide
because the obliteration was not physical or biological.
Judge Shahabuddeen concluded that ‘[tlhe intent certainly has to be to destroy, but,
except for the listed act, there is no reason why the destruction must always be physical

or biological.””  See Krstic, (Appeals Chamber), Partial Dissenting Opinion of Judge
Shahabuddeen, April 19, 2004, paras. 45-54.

(a) not required that the perpetrator choose the most efficient
method of destruction

Krstie, (Appeals Chamber), April 19, 2004, para. 32: “In determining that genocide
occurred at Srebrenica, the cardinal question is whether the intent to commit genocide
existed. While this intent must be supported by the factual matrix, the offence of
genocide does not require proof that the perpetrator chose the most efficient method to
accomplish his objective of destroying the targeted part. Even where the method
selected will not implement the perpetrator’s intent to the fullest, leaving that destruction
incomplete, this ineffectiveness alone does not preclude a finding of genocidal intent.
The international attention focused on Srebrenica, combined with the presence of the
UN troops in the area, prevented those members of the VRS [Army of Republika
Srpska] Main Staff who devised the genocidal plan from putting it into action in the
most direct and efficient way. Constrained by the circumstances, they adopted the
method which would allow them to implement the genocidal design while minimizing
the risk of retribution.”

(b) acts that do not cause death included in destruction

Blagojevic and Jokic, (Ttial Chamber), January 17, 2005, para. 662: “A broader notion of
the term ‘destroy,” encompassing also ‘acts which may fall short of causing death,” had
already been considered by the ICTR. In the Akayesu case the Trial Chamber found that
acts of rape and sexual violence formed an integral part of the process of destruction of
the Tutsi as a group and could therefore constitute genocide. In particular, the Trial
Chamber stated that[:]
[t|hese rapes resulted in physical and psychological destruction of Tutsi women,
their families and their communities. Sexual violence was an integral part of the
process of destruction, specifically targeting Tutsi women and specifically
contributing to their destruction and to the destruction of the Tutsi group as a
whole [...] Sexual violence was a step in the process of destruction of the Tutsi
group — destruction of the spirit, of the will to live, and of life itself.
The Trial Chambers in the Kayishema and Ruzindana case and in the Musema case

concurred with this view.”
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(c) forcible transfer may be a basis from which to infer intent
to destroy

Krstie, (Appeals Chamber), April 19, 2004, para. 33: “The fact that the forcible transfer
does not constitute in and of itself a genocidal act does not preclude a Trial Chamber

2

from relying on it as evidence of [intent] . . ..

(d) whether forcible transfer may in certain circumstances be
part of destruction

Krstie, (Appeals Chamber), April 19, 2004, para. 33: “[FJorcible transfer does not

>

constitute in and of itself a genocidal act. ...

Krstie, (Appeals Chamber), April 19, 2004, para. 31: “[FJorcible transfer could be an
additional means by which to ensure the physical destruction of the Bosnian Muslim

community in Srebrenica.”

Krstic, (Appeals Chamber), Partial Dissenting Opinion of Judge Shahabuddeen, April 19,
2004, para. 35: “[S]tanding alone, forcible transfer is not genocide. But in this case the

2

transfer did not stand alone . . . .

For additional discussion of the Krs#ze Appeals Chamber decision where forcible transfer
was deemed “an additional means by which to ensure the physical destruction of the
Bosnian Muslim Community in Srebrenia,” see Section (IIT)(d)(1)(3), ICTY Digest.

Stakic, (Trial Chamber), July 31, 2003, para. 519: “It does not suffice to deport a group
or a part of a group. A clear distinction must be drawn between physical destruction
and mere dissolution of a group. The expulsion of a group or part of a group does not
in itself suffice for genocide. As [an expert witness| has stated, ‘[t]his is true even if the
expulsion can be characterised as a tendency to the dissolution of the group, taking the
form of its fragmentation or assimilation. This is because the dissolution of the group is
not to be equated with physical destruction.” In this context the Chamber recalls that a
proposal by Syria in the Sixth Committee to include ‘[ijmposing measures intended to
oblige members of a group to abandon their homes in order to escape the threat of
subsequent ill-treatment’” as a separate sub-paragraph of Article II of the Convention
against Genocide was rejected by twenty-nine votes to five, with eight abstentions. In
this context the Chamber recalls that a proposal by Syria in the Sixth Committee to
include ‘[ijmposing measures intended to oblige members of a group to abandon their
homes in order to escape the threat of subsequent ill-treatment’ as a separate sub-
paragraph of Article I of the Convention against Genocide was rejected by twenty-nine
votes to five, with eight abstentions.”

151



But see Blagojevic and Jokic, (Trial Chamber), January 17, 2005, paras. 663, 665-666:
“Regarding displacement of people, further support for a broader notion of destruction
can also be found elsewhere. Judge Elihu Lauterpacht, in the case before the
International Court of Justice concerning the application of the Convention on the
Prevention and Punishment of the Crime of Genocide, concluded, in his separate
opinion, that:

[...] the forced migration of civilians |...] is, in truth, part of a deliberate campaign by

the Serbs to eliminate Muslim control of, and presence in, substantial parts of

Bosnia-Herzegovina. Such being the case, it is difficult to regard the Serbian

acts as other than acts of genocide [...].
Furthermore, the Commission of Experts found that:

The character of the attack on the leadership must be viewed in the context of

the fate or what happened to the rest of the group. If a group has its leadership

exterminated, and at the same time or in the wake of that, has a relatively large
number of the members of the group killed or subjected to other heinous acts,
tor example deported on a large scale or forced to flee, the cluster of violations ought to
be considered in its entirety in order to interpret the provisions of the

Convention in a spirit consistent with its purpose.

The Trial Chamber observes that a number of UN General Assembly resolutions have
equated ‘ethnic cleansing,” which includes as a central component the forcible transfer
and deportation of civilians, with genocide.”

“The Trial Chamber finds that the term ‘destroy’ in the genocide definition can
encompass the forcible transfer of a population. The Trial Chamber recalls that the
specific intent for the crime of genocide must be to destroy the group as a separate and
distinct entity. In this regard, the Trial Chamber concurs with the observation made by
the Sikirica Trial Chamber that:

[tlhe ultimate victim of genocide is the group, although its destruction

necessarily requires the commission of crimes against its members, that is,

against individuals belonging to that group.”

“The Trial Chamber finds . . . that the physical or biological destruction of a
group is not necessarily the death of the group members. While killing large numbers of
a group may be the most direct means of destroying a group, other acts or series of acts,
can also lead to the destruction of the group. A group is comprised of its individuals,
but also of its history, traditions, the relationship between its members, the relationship
with other groups, the relationship with the land. The Trial Chamber finds that the
physical or biological destruction of the group is the likely outcome of a forcible transfer
of the population when this transfer is conducted in such a way that the group can no
longer reconstitute itself — particularly when it involves the separation of its members.
In such cases the Trial Chamber finds that the forcible transfer of individuals could lead
to the material destruction of the group, since the group ceases to exist as a group, or at
least as the group it was. The Trial Chamber emphasises that its reasoning and
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conclusion are not an argument for the recognition of cultural genocide, but rather an
attempt to clarify the meaning of physical or biological destruction.”

See also discussion of the Blagojevic and Jokzc Trial Chamber decision where forcible
transfer was viewed as “a manifestation of specific intent to rid the Srebrenica enclave of
its Bosnian Muslim population,” discussed at Section (III)(d)(ii)(1), ICTY Digest.

Compare discussion of the Brdjanin Trial Chamber decision, where the Trial Chamber
found mass deportation insufficient as evidence of special intent to commit genocide,
discussed, Section (III)(d)(iii) (1), ICTY Digest.

(8) not limited to destruction of civilians/ could include detained
military personnel

Krstie, (Appeals Chamber), April 19, 2004, para. 226: “[T]he intent requirement of
genocide is not limited to instances where the perpetrator seeks to destroy only civilians.
Provided the part intended to be destroyed is substantial, and provided that the
perpetrator intends to destroy that part as such, there is nothing in the definition of
genocide prohibiting, for example, a conviction where the perpetrator killed detained
military personnel belonging to a protected group because of their membership in that
group. It may be that, in practice, the perpetrator’s genocidal intent will almost
invariably encompass civilians, but that is not a legal requirement 