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Lord Justice Keene:
Thisis the judgment of the court.

1

The principal issues raised in these two appeds concern the proper interpretation of one of the
provisons in the 1951 Convention Relating to the Status of Refugees (“the 1951 Convention”), as
amended by the 1967 Protocol. The provison in question is Article 1C(5), one of the so-called
“cessation clauses’ dealing with the circumstances in which refugee status can be logt.

The Facts

Both the appd lants are ethnic Albanians from Kosovo, and are citizens of the Federa Republic of
Yugodavia. Mr. Hoxha arived in the United Kingdom in June 2000 and claimed asylum, which
was refused by the Secretary of State for the Home Department. His apped to a specid
adjudicator was dismissed, but the specia adjudicator did accept this gppellant’s account of what
had happened to him in Kosovo. He described how in September 1997 Serb soldiers and
paramilitaries had come to his village and had forced their way into the houses. He was shot three
times in the leg when he tried to protect his father, and he became unconscious. Other villagers
took him to a hospital in Albania. He stayed in that country until October 1998 and then returned
to hisvillage in Kosovo. However, he was again atacked by Serb soldiers, who hit hisleg with a
metal bar, breaking his leg. He stayed with his aunt in the village for about a month, recovering
from the fracture.

In November 1998 he went again to live in Albania, where he stayed until June 2000, despite the
departure of the Serb army from Kaosovo in June 1999 and the arriva there of internationa forces.
It was in June 2000 that he decided to leave Albania and travelled in the back of alorry to the
United Kingdom. There was medical evidence before the specid adjudicator to support the
account of the shooting of Mr Hoxha in the leg. Moreover, the Home Office Presenting Officer
accepted at that hearing that this appellant had been a refugee when he left Kosovo in 1998 and
went to Albania

However, the specid adjudicator, having consdered the evidence about the Stuation in Kosovo at
the time of his determination, concluded that Mr. Hoxha did not have a genuine fear of persecution,
were he now to be returned to Kosovo, and that it was aso objectively safe for him to return there
because of the change of circumstances since 1998. The apped was therefore dismissed, and an
gpplication for judicid review of that decison was subsequently regjected by Jackson J. It is from
that decision by Jackson J. that the appedl in Mr. Hoxha s case is brought.

The appdlant B, together with his wife and sons, arrived in the United Kingdom clandestingly by
lorry on 26 July 1999, and clamed asylum. That was refused and an gpped to a specid
adjudicator was dismissed in January 2001. However, the basic account of events given by this
appd lant was accepted. In particular, the Serb police had ransacked his house in October 1998,
beeting him and then gtabbing him with a knife. One of his sons was dashed with the same knife
and B’swife was raped in front of a number of people.



The stuation in Kosovo got worse and the family fled to Prishtina and from there to Macedonia,
where they stayed for between 4 and 6 months. They then travelled to the United Kingdom in July
1999. There was some medica evidence placed before the special adjudicator showing thet at
leest the son who had been dashed with the knife was suffering from post-traumatic stress
disorder. The Home Office Presenting Officer accepted that this appedlant had left Kosovo as a
result of a well-founded fear of persecution, and the specid adjudicator likewise accepted that.

But he concluded that the situation in Kosovo had changed since the gppellant’ s departure to such
an extent tha there was no longer a well-founded fear of persecution, were he and his family to be
returned there. Leave to gpped was refused by the Immigration Apped Tribund on 6 March

2001. Tha refusa was chalenged by way of judicid review, but the chalenge was dismissed by
Turner J. on 15 January 2002. The matter now comes to this court on apped from Turner J.

The rdevant Convention provisons

Although the main issues concern Article 1C(5) of the 1951 Convention, it is hecessary to see that
provison in the context of a number of other parts of the Convention. Article 1A in its origind
unamended form reads as follows:

“A  For the purpose of the present Convention, the term ‘refugee shdl
apply to any person who:

(1) Has been consdered a refugee under the Arrangements of 12 May
1926 and 30 June 1928 or under the Conventions of 28 October 1933
and 10 February 1938, the Protocol of 14 September 1939 or the
Condtitution of the International Refugee Organization;

Decisgons of nondigibility taken by the Internationd Refugee Organization
during the period of its activities shal not prevent the satus of refugee
being accorded to persons who fulfil the conditions of paragraph 2 of this
section;

(2) As areault of events occurring before 1 January 1951 and owing to
wdl-founded fear of being persecuted for reasons of race, religion,
nationality, membership of a particular socid group or palitica goinion, is
outside the country of his nationdity and is unable or, owing to such fear, is
unwilling to avall himsdf of the protection of that country; or who, not
having a nationdity and being outsde the country of his former habitud

residence as a result of such events, is unable or, owing to such fear, is
unwilling to return to it.

In the case of a person who has more than one nationdity, the term ‘the
country of his nationdity’ shal mean each of the countries of which heisa
national, and a person shall not be deemed to be lacking the protection of
the country of his naiondity if, without any vaid reason based on well-
founded fear, he has not availed himsdf of the protection of one of the
countries of which heisanationa.”
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Article 1B is not of significance for present purposes. Article 1C itself provides:

“C This Convention shdl cease to goply to any person fdling under the
terms of section A if:

(1) He has voluntarily re-avalled himsdf of the protection of the country of
his natiordlity; or

(2) Having logt his netiondity, he has voluntarily re-acquired it; or

(3) He has acquired a new nationdity, and enjoys the protection of the
country of his new nationdity; or

(4) He has voluntarily re-established himsdlf in the country which he left or
outsde which he remained owing to fear of persecution; or

(5) He can no longer, because the circumstances in connection with which
he has been recognized as a refugee have ceased to exist, continue to
refuse to avail himsdf of the protection of the country of his nationdity;

Provided that this paragrgph shdl not apply to a refugee fdling under
section A(1) of this Article who is able to invoke compelling reasons arising
out of previous persecution for refusing to avail himsdf of the protection of
the country of nationdlity;

(6) Being a person who has no nationdity heis, because the circumstances
in connection with which he has been recognized as a refugee have ceased
to exig, ableto return to the country of hisformer habituad resdence;

Provided that this paragraph shal not gpply to a refugee faling under
section A(2) of this Article who is able to invoke compelling reasons arising
out of previous persecution for refusing to return to the country of his
formed habitua residence.”

A number of subsequent Articlesin the 1951 Convention ded with the rights of refugees within the
territories of the Contracting States, including the right to practise their rdligion (Article 4), the right
to favourable trestment as regards the acquisition of property (Article 13) and as regards
employment (Article 12 and 18), and the right to the same treatment as nationds with respect to
elementary education (Article 22). Article 45 provides for revison of the Convention, stating:

“1. Any Contracting State may request revison of this Convention at any
time by a notification addressed to the Secretary-Generd of the United
Nations.

2. The Genera Assembly of the United Nations shdl recommend the
steps, if any, to be taken in respect of such request.”

In January 1967 a Protocol Relating to the Status of Refugees was adopted (“the 1967 Protocol”)
and came into force on 4 October 1967. The preamble recited that new refugee stuations had
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arisen since the 1951 Convention had been adopted and that it was desirable that equal status be
enjoyed by dl refugees covered by the definition in the Convention irrespective of the datdine 1
January 1951. Article 1, insofar as material for present purposes, then provided:

“1. The States Parties to the present Protocol undertake to apply articles 2
to 34 inclusive of the Convention to refugees as hereinafter defined.

2. For the purposes of the present Protocol, the term “refugee’ shall,
except as regards the gpplication of paragraph 3 of this article, mean any
person within the definition of article 1 of the Convention as if the words
“As a result of events occurring before 1 January 1951 and ...” and the
words*“...as aresult of such events’, in article 1A(2) were omitted”

(Paragraph 3 of that Article, referred D in paragraph 2 thereof, is not relevant to the present
ISSUes).

Over 100 States are parties to the 1951 Convention and/or the 1967 Protocol.

The Issues

The gppellants seek to rely principaly on the proviso to Article 1C(5) of the 1951 Convention, on
the basis that there are compelling reasons arisng out of previous persecution for refusing to avall

themsdlves of the protection of their country of natiordity, in particular in Kosovo. In both cases
they contend that the experiences they have been through and the stresses which would be caused
by having to live again in the country where these attacks took place amount to compelling reasons
within the meaning of that proviso. In the case of B, particular emphadis is placed on the rape of

his wife and the ostracism which she would consequently face within her own community on return
because she had been raped. Therefore it is said that the appellants are entitled to refuse to avall

themsdlves of the protection which could be obtained in their own country.

Two issues of law arise as aresult of this contention. The first derives from the fact that the text
relied on is a proviso which creates an exception to the main provision, that being Article 1C(5)
itsdlf. Itisnecessary to sat out again the crucia words of Article 1C in this respect, namedy

“This Convention shall cease to gpply to any person fdling under the terms
of Section A if:

(5) He can no longer, because the circumstances in connection with which
he has been recognised as a refugee have ceased to exist, continue to
refuse to avall himsdlf of the protection of the country of his nationdity.”

The proviso relied on provides an exception to this particular cessation paragraph. What is
immediately gpparent is that it gpplies to cases where someone has been recognised as a refugee
but where the circumstances in his country of nationdity have changed sufficiently for surrogate
protection by the internationa community to be no longer necessary. The legd issue concerns the
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sgnificance of the phrase “recognised as arefugee’. Both the courts below held that this required
some formd recognition of refugee status by the gppropriate authorities before Article 1C(5) could
apply. That isnow chalenged by the gppdlants.

The second legd issue arises because the proviso to Article 1C(5) is, according to its terms,

aoplicable only to “a refugee fdling under section A(1) of this Article’ who is able to invoke
compdling reasons as described for refusing to return to his country. Section A(1) has dready
been set out in full earlier in this judgment, but it only covers persons who have been considered as
refugees under a number of international agreements before 1951, so-cdled “Satutory refugees’.
It was intended to “ensure the continuity of internationa protection of refugees who became the
concern of the internationa community at various earlier periods’: UNHCR Handbook, para. 33.
Such persons are to be diginguished from those who fal within the familiar and more generd

definition of a refugee set out in Article 1A(2) of the 1951 Convention, a definition based upon
satisfying certain criteria, induding having awell-founded fear of persecution for certain reasons.

It is agreed that the gppellants are not satutory refugees within the meaning of Article 1A(1). The
contention advanced on their behdf is that the redtriction of the proviso of Article 1C(5) to
gatutory refugees no longer has force, because state practice and the humanitarian purposes lying
behind much of the 1951 Convention should lead to an interpretation sufficiently wide as to include
al refugees. Thisargument was aso regjected by Jackson J. and Turner J. in the courts below.

It isto be observed that the appellants have to succeed on both the issues identified above. Failure
on ether would be fatal to their case under Article 1C(5). It is convenient to take the two issues
separately, before turning to a subsidiary argument advanced on the gppellants behalf.

The Recognition Issue

On behdf of the gppellants, Mr Gill, Q.C., submits that recognition as a refugee does not require
any forma determination of status to have taken place by any country. A person is a refugee
because he mests the criteria set out in Article 1A, and therefore the gppellants were refugees as
soon as they fled from Kosovo. In support of this submission, reference is made to paragraph 28
of the UNHCR Handbook, a publication which has been produced for the guidance of
governments concerned with the determination of refugee status and which has been referred to in
anumber of decided cases. Paragraph 28 reads asfollows:

“28. A person is a refugee within the meaning of the 1951 Convention as
soon as he fulfils the criteria contained in the definition.  This would
necessarily occur prior to the time a which his refugee aus is formaly
determined. Recognition of his refugee status does not therefore make him
a refugee but declares him to be one. He does not become a refugee
because of recognition, but is recognised because he is arefugee.”

This demondtrates, it is said, that refugee status exists prior to any recognition of it by a State. That
is confirmed by the decisonin Khaboka —v- Secretary of State for the Home Department
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[1993] Imm A.R. 484, where the Court of Apped referred to para. 28 of the UNHCR Handbook
and accepted the propositions set out in that paragraph.

Furthermore, contends Mr Gill, the 1951 Convention must be interpreted liberaly and purposively
in the light of its humanitarian ams as described in its Preamble.  One finds in the Preamble
reference to profound concern for refugees and to seeking to ensure them “the widest possible
exercise of these fundamentd rights and freedoms’. Those humanitarian ams would be restricted if
the obligations owed to a refugee only arose after a forma recognition of his status had taken
place.

Findly, as an dternative argument on this issue, the appellants rely on the acknowledgement by the
Secretary of State's representative before the specia adjudicator in both cases that each appel lant
had been a refugee a the time when he left Kosovo —in 1998 in Mr Hoxha' s case, when he went
to Albania, and in early 1999 in B’s case, when he and his family went to Macedonia. It is argued
that this acknowledgement amounted to forma recognition of them as refugees, thus bringing
Article 1C(5) and its proviso into play.

We find these submissions on the firs issue unpersuasive. It is of course right that one is here
deding with an internationa convention, in the interpretation of which the principles found in the
Vienna Convention on the Law of Treaties, 1969, Articles 31 to 33, are applicable, because they
reflect cusomary internationd law: Golder —v- United Kingdom [1979-1980] 1 EHRR 524 at
para. 29. Article 31(1) requires an internationa treaty to be interpreted:

“in accordance with the ordinary meaning to be given to the terms of the
tregty in their context and in the light of its object and purpose.”

It follows that the “object and purpose” of the 1951 Convention is relevant on this issue, and the
recitals in the Preamble asss in identifying that object. Undoubtedly humanitarian ams are
reflected in those recitals. But thereis alimit as to how far a consderation of those ams can lead
one to depart from the ordinary meaning of the terms used in the Convention. That point was
forcibly made by Lord Hope of Craighead in Horvath —v- Home Secretary [2001] 1 A.C. 489 at
498a-d and 499h-500a

It is of some consderable importance that Article 1C(5) does not refer to “circumstances in
connection with which he has become a refuges’. It specificdly uses the expresson
“circumgtances in connection with which he has been recognised as arefugeg’ (our emphasis). It
is quite clear that the UNHCR Handbook in the passage relied on by the appdlants, para. 28,
digtinguishes between being a refugee and being recognised as such. It dso equates recognition
with the forma determination of refugee satus by a State. The decison in Khaboka rdlied upon
by the appelants does not assist them, because it Smply recognises the same digtinction between
being a refugee and being recognised as such. It is the latter concept which one finds in Article
1C(5) and indeed Article 1C(6).

Article 1C(5) is expressy concerned with those who have been recognised as such, an event of
some importance snce various rights and benefits then have to be accorded to them under the
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Convention. As the Executive Committee of the UNHCR's Programme resolved in October
1977,

“if the gpplicant is recognised as a refugee, he should be informed
accordingly and issued with documentation certifying his refugee status.”

The 1951 Gonvention does not provide any mechanism itsdf for establishing that a person is a
refugee. The UNHCR Handbook itsaf points out in its Foreword that the assessment asto who is
arefugeeis a mater for the State “in whose territory the refugee applies for recognition of refugee
datus’ (our emphass). Such recognition will normdly, as in the United Kingdom, involve formd
procedures, initiated by the making of an application for asylum. But whether procedures are
formd or informd, there has to be $sme process of recognition and some State or body which
does the recognising of a person as arefugee. Recognition requires therefore a decision as to the
status of a person as arefugee.

The cessation clauses contained in Article 1C(5) and (6) make grod sense if the reference to a
“recognised”’ refugeeis given its full force but much less sense if gpplied to the Stuation before there
has been a determination that a person is entitled to refugee atus. It is established that a person
seeking asylum has to show that the criteria set out in Article 1A are met a the time when his
application is being consdered. A well-founded fear of persecution for a Convention reason which
exiged in the past but which no longer exists subsequently or is no longer objectively well-founded
will not suffice. That was confirmed by the House of Lords decison in Adan —v- Secretary of
Sate for the Home Department [1999] 1 A.C. 293., where it was held that it is necessary to
show that a well-founded fear currently exists. Indeed, such a current fear is not only a necessary
condderation for refugee gatus, it will so be a sufficient condition: Gardi —v- Secretary of State
for the Home Department [2002] EWCA Civ 750, with the result that the claimant need not
show that he fled his country because of such awdl-founded fear. Aswas emphasised in Adan,
Article 1A(2) is expressed in the current tense — “is outsde the country of his nationdity and is
unable ... to avall himsdlf of the protection of that country.”

But if a person cannot satisfy the criteria in Article 1A(2) without a currently well-founded fear of
persecution, there is no need for Article 1C(5) to come into play a the stage of determining
whether or not he is entitled to refugee status. If that isits purposg, it isotiose. Itsrole must beto
ded with the Stuation where someone has dready been held to have refugee status but conditions
in his country of nationdity have changed since then.

This interpretation is the one which has been adopted by the UNHCR Handbook, which when
dedling with Article 1C Sates at para. 112

“Once a person’s status as a refugee has been determined, it is maintained
unless he comes within the terms of one of the cessation clauses.”

In the same vein the UNHCR Executive Committee in its “Note on the Cessation Clauses’ of 30
May 1997, relied on by the gppellants, said a para.7:



31.

32.

33.

34.

“A declaration of cessation under the ‘ceased circumstances clause
involves an assessment of the specific conditions during a certan time
period which led to the granting of refugee status...” (our emphasis)

Since the Office of the UNHCR is expresdy charged by the 1951 Convention with the duty of

upervising the application of the provisons of the Convention (Article 35(1)), statements such as
these may be seen as support for the proposition advanced by Miss Carss-Frisk, Q.C., on behalf
of the Secretary of State that Article 1C(5) comes into play after a determination of refugee status
has earlier been made. In our view, sheisright, as were the judges in the court below.

Mr Gill’ s dternative submisson under this heading was that there had aready been a determination
of refugee status because of the concessons made by the Secretary of Stat€'s representative
before the specid adjudicator in each case. The terms of these concessions have aready been set
our earlier and need not be repeated. In neither case did the concession go beyond an acceptance
that the appellant had been a refugee a a date in the past when he had left Kosovo, either for
Albania or for Macedonia. At those dates no gpplication for asylum had been made by ether
gppellant and the statements by the Secretary of State's representatives cannot be seen as a
recognition at the time of those statements that the appdlants enjoyed refugee status. They were
merely a description of historic facts and do not add to the sSgnificance, such asit is, of those facts.
The issue to be determined by the specid adjudicator was, in each case, whether the gppdlant met
the criteriain Article 1A(2) at the time of the determination in late 2000. All that the Secretary of
State' s representatives were doing was acknowledging that the appdlants had left Kosovo owing
to awd|-founded fear of persecution for a Convention reason in 1998 and early 1999 respectively.
That does not amount to a determination of refugee status.

We conclude, therefore, that the appelants cannot bring themselves within Article 1C(5) and that
the decisions on thisissue in the courts below were soundly based.

The Scope of the Proviso to Article 1C(5)

The principad argument advanced on behdf of the gppdlants on this issue is that on a proper
interpretation of Article 1C(5) today, the proviso should no longer be seen as restricted to statutory
refugees. The principle underlying the proviso itsdf recognises that the need for protection may
continue to exist in the case of certain persons who can invoke compelling reasons arising out of
previous persecution for refusng to avall themsdves of the protection of their country,
notwithstanding that the circumstances in connection with which they were recognised as refugees
have ceased to exid. It is sad that this principle is amply pat of a wider principle which
recognises that a refugee should not be required to re-avail himsdlf of the protection of his country
unless his return can be guaranteed in conditions in which he can live reasonably with dignity and
with respect for his core human rights, even though he no longer has a well-founded fear of
persecution for a Convention reason. That same principle, it is submitted, underlies the requirement
of reasonableness which is a central part of the interna relocation principle familiar in respect of dl
refugees.
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Mr Gill reliesin this connection on part of paragraph 136 of the UNHCR Handbook, which states:

“The reference to Article 1A(1) indicates that the exception gpplies to
‘statutory refugees. At the time when the 1951 Convention was
elaborated, these formed the mgority of refugees. The exception,
however, reflects a more generd humanitarian principle, which could aso
be applied to refugees other than datutory refugees. It is frequently
recognised that a person who — or whose family- has suffered under
atrocious forms of persecution should not be expected to repatriate. Even
though there may have been a change of regime in his country, this may not
aways produce a complete change in the attitude of the population, nor, in
view of his past experiences, in the mind of the refugee.”

In referring to the Handbook, Mr Gill reminds us that this court in R—v- Secretary of State for the
Home Department, ex parte Adan and Aitsegeur [1999] 3 WLR 1275 at 1296F regarded it as
providing good evidence of what has come to be internationa practice within the meaning of Article
31(3)(b) of the Vienna Convention. Reference is aso made to one of the recommendations
contained in the Find Act of the Conference of Plenipotentiaries which adopted the 1951
Convention, which reads as follows:

“The Conference expresses the hope that the Convention relating to the
Status of Refugees will have vaue as an example exceeding its contractud
scope and that al nations will be guided by it in granting so far as possible
to personsin thelr territory as refugees and who would not be covered by
the terms of the Convention, the treatment for which it provides.”

The gppellants recognise that the 1951 Convention was in practice amended for most states by the
1967 Protocol but that no change was made to the wording of the proviso to Article 1C(5).
However, it is contended that the words of limitation in that proviso should be seen as otiose since
the 1967 Protocol, because the recitds in the Preamble to that Protocol make it clear that it was
desred that equa status should be enjoyed by al refugees irrespective of the dateline of 1 January
1951. The digtinction between statutory refugees and other refugees should therefore be regarded
as defunct.

A report by Professor Goodwin-Gill, Professor of Internationd Refugee Law at the University of
Oxford, supports the appdlants on thisissue. In that report he sates:

“In my opinion, for the reasons set out below and subject to meeting the
‘compelling reasons' requirement, the benefit of this provision extendsto dl
Convention refugees, notwithstanding that, as origindly drafted, it gppeared
to be limited to so cdled ‘datutory refugees, that is, to those refugees
fdling within the terms of Article 1A(1) of the 1951 Convention. My
opinion is based, in particular, on the drafting history of the exception and
on the practice of States since the adoption of the Convention.”
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In dedling with the drafting history, Professor Goodwin-Gill indicates that the redtriction of the
proviso to Statutory refugees was introduced so that the number of those who might be covered by
the proviso would be known, thus avoiding an obligation of unknown scae being imposed on the
Contracting Parties. It is noted that the United Kingdom delegate regretted the limitation. So far
as date practice is concerned, reference is made to concluson number 69 of the UNHCR
Executive Committee in 1992, which recommended:

“So as to avoid hardship cases, that States serioudy consder an
gppropriate status, preserving previoudy acquired rights, for persons who
have compelling reasons arising out of previous persecution for refusing to
re-avall themsdves of the protection of their country. ”

Legidation in Canada and the United States of America has provided for al Convention refugees
to remain as such, despite a change of circumstances in their country of nationdity, if there are
compelling reasons arising from past persecution for refusing to return to that country. Moreover,
the French Commission des recours des réfugiés takes the view that Article 1C(5)’ s proviso is now
gpplicable to al Convention refugees, and so does the equivaent body n Belgium. In 2001 a
meeting of experts on asylum law at the Lisbon Round Table concluded that the proviso in both
Article 1C(5) and 1C(6) is recognised to apply to Article 1A(2) refugees. They added “this
reflects a generd humanitarian principle thet is now well grounded in State practice” In the same
year the European Commission proposed that there should be a Council Directive on minimum
sandards for qudification as Convention refugees and noted in reation to cessation of status on the
bass of changed circumstances that “the member state invoking this cessation clause should ensure
that an appropriate status, preserving previoudy acquired rights, is granted to persons who are
unwilling to leave the country for compeling reasons aisng out of previous persecution or
experiences of serious and unjustified harm”.  In 0 saying the Commission drew no distinction
between statutory refugees and other refugees.

Finaly the gppellants on this issue rdy upon submissons made by the UNHCR to this court in the
case of B, in which representationsit is said a paragraph 15:

“Although initidly drafted with statutory refugees as defined under Article
1A(2) in mind, it is now generdly recognised that the proviso to Article
1C(5) should aso gpply to dl Convention and Mandate refugees who are
able to show ‘compelling reasons arising out of previous persecution’. The
essentidly humanitarian and necessary nature of the proviso to Article
1C(5) has been endorsed by UNHCR's Executive Committee in its
Concluson number 69 (1992, Cessation of Refugee Status, paragraph
(€). The Committee recommended that States serioudy consder an
gppropriate status, preserving previoudy acquired rights for persons who
have compelling reasons arisng out of previous persecution for refusing to
re-avall themsdlves of the protection of their country.”

Putting al thistogether, Mr Gill submits that there is sufficient evidence of a generd practice on the
part of the international community to establish an interpretation of the proviso which renders it
aoplicable to dl refugees and not smply to atutory ones. The number of those who fal within



43.

45.

Article 1A(1) has by now diminished subgtantialy and the rationde for restricting the proviso to
such refugees has disappeared.

We readily accept that subsequent international practice in gpplying a tresty may indicate an
agreement as to how the terms of that treaty should be interpreted. This propostion from
cusomary internationd law was recognised in the Vienna Convention, 1969 a Article 31.
Paragraph 1 of that Article has dready been set out earlier in this judgment, but paragraph 3 of the
same Article provides:

“There shdl be taken into account, together with the context:

(@ any subsequent agreement between the parties regarding the
interpretation of the treaty or the gpplication of its provisons,

(b) any subsequent practice in the application of the treaty which
establishes the agreement of the parties regarding its interpretation.”

It is to be observed that Article 31.3(b) requires the subsequent practice to establish the agreement
of the parties regarding the interpretation. That reflects again the approach adopted in customary
international law as was established in the case of The Temple of Preah Mhear [1962] ICJ
Reports page 33. It is, moreover, easer to establish an interpretation by subsequent State practice
where the treaty in question is a bilatera one rather than one which has been agreed by a large
number of countries. As was said by Sir Percy Spender in Certain Expenses of the United
Nations case [1962] ICJ Reports 150 at 191

“In the case of multi-laterd treeties the admissbility and vaue as evidence
of subsequent conduct of one or more parties thereto encounter particular
difficulties. If dl the parties to a multi-laterd treaty where the parties are
fixed and congtant, pursue a course of subsequent conduct in their attitude
to the text of the treaty, and that course of conduct leads to an inference,
and one inference only, as to their common intention and understanding at
the time they entered into the treaty as to the meaning of its text, the
probative vaue of their conduct again is manifest. If however only one or
some but not dl of them by subsequent conduct interpret the text in a
certain manner, that conduct stands upon the same footing as the unilatera
conduct of one party to a bi-laterd treaty. The conduct of such one or
more could not of itself have any probative vaue or provide a criterion for
judicid interpretation.”

Moreover, some care needs to be taken before it is assumed that the practice of a particular state
has been adopted as a matter of interpretation of the internationd treaty in question. It would be
understandable if some states had decided to apply the principle embodied in the proviso to Article
1C(5) to dl Conventiond refugees for admirable humanitarian reasons. That does not necessarily
amount to a recognition of a legad obligation to do so nor to the adoption of a particular
interpretation d the 1951 Convention. Paragraph 26 of the UNHCR Handbook, relied upon by
the appdlants, has to be seen in this light, expressing as it does merely a hope that states would in
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practice go beyond their contractua obligations. That indeed is borne out by the comment
contained in the very next paragraph, paragraph 27 which reads.

“This recommendation enables States to solve such problems as may arise
with regard to persons who are not regarded as fully satifying the criteria
of the definition of the term *refugee’ .”

Agpirations are to be digtinguished from legd obligations. It is Sgnificant that a number of the
passages relied on by the appellants are expressed in terms of what ‘could’ or ‘should” be done.
Thus paragraph 136 of the UNHCR Handbook, cited to us, amply indicates that the generd
humanitarian principle reflected in the proviso ‘could aso be applied to refugees other than
datutory refugees (our emphasis). In the same way, concluson number 69 of the UNHCR
Executive Committee merely recommends that states ‘ serioudy consider an gppropriate status' for
persons with compdling reasons arisng out of previous persecution for refusng to re-aval
themsdlves of the protection of their country. This is not the language which one would expect if
there was a widespread and generd practice establishing a legd obligation to that effect. The
European Commission’s proposad for a Council Directive remains only a proposd. The UNHCR
submission to this court in the case of B dtates that the proviso ‘should aso goply’ to dl refugees
and its support for that propostion, apart from the generd humanitarian principle, is said to be
conclusion 69 of its Executive Committee in 1992, upon which | have dready commented.

Where one has clear and express language imposing a restriction upon the scope of a particular
provison, as is the case with the proviso to Article 1C(5), it must require very convincing evidence
of awidespread and genera practice of the internationa community to establish that that redtriction
is no longer to be gpplied as a matter of internationa lawv. However purposive an gpproach one
adopts towards an internationa treety, the Starting point, as Lord Lloyd of Berwick stated in Adan
(ante) at page 305, must be the language itsdf. We cannot see that the evidence put before us
edtablishes such a widespread and general practice as must be necessary for a finding in the
gopellants favour on thisissue. A number of states do adopt a more generous approach towards
Article 1C(5) than is required by the terms of the Convention itself, but they represent on the
evidence before us aminority of the Sgnatories to the Convention, who number over 100.

Moreover, it must be seen as dgnificant that the internationad community did not teke the
opportunity at the time of the 1967 Protocol to amend the proviso to Article 1C(5) when it was
consdering the tempora scope of the 1951 Convention. The changes made by that Protocol

reflected the changes in the internationa Stuation snce the 1951 Convention had been agreed, asis
meade clear by paragraph 8 of the UNHCR Handbook. Y et no change was made to the proviso to
Article 1C(5). Of course, it is right that the purpose of the 1951 Convention is a broadly
humanitarian one, but that does not justify a disregard of the agreed limitations which are contained
within the terms of the Convention itsdlf, any more than such humanitarian purposes could lead one
to disregard the particular causes of persecution which have to be shown under Article 1A(2). As
was emphasised in Horvath, the Convention does not provide protection in al cases when it
would be humane to do 0, such as when a person is a refugee from civil war or natura disaster.
One might think it dedrable that states should provide asylum to those fleeing from such events and
in the same way one can recognise the humanitarian purpose which would be served by ignoring
the regtriction on the proviso to Article 1C(5). But that is not enough to establish a legd obligeation
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binding upon dl partiesto the Convention. Aswas said by Lord Phillips of Worth Matravers, MR,
in EI' Ali and Daraz —v- Secretary of Sate for the Home Department [2002] EWCA C 1103
at para. 66,

“What matters is what the Member States in fact agreed in 1951, not what
they might have agreed had they envisaged a ate of affairs which they did
not foresee a thetime.”

In summary, therefore, the evidence before this court does not establish a clear and widespread
date practice sufficient to override the express words of limitation contained in the proviso to
Article 1C(5).

The Subsdiary Issue

50.

51.

52.

53.

This concerns the meaning of ‘persecution’ for the purposes of Article 1A(2). Mr Gill on behaf of
the appdlants accepts that a current well-founded fear of persecution has to be established if a
person is to bring himsdf within the scope of that particular provison. However, he argues that
persecution can include not only the initid act or acts of persecution but the consequences which
flow from it or them. As he puts it, persecution includes the continuing effects of past acts of
persecution. If there is a current fear of such consequences in the country of nationdity, then so
long as that is wel-founded thet fear will suffice Thus in the case of B, there is likely to be
ogtracism of the family because of the earlier acts of persecution by Serb police, even though there
isno longer awell-founded fear of any further actsin Kosovo by Serb police.

This submission is based upon the underlying humanitarian purpose of the Convention. Relianceis
aso placed on the decison of this court in the case of Svazas —v- Secretary of Sate for the
Home Department [2002] EWCA Civ 74, where Sedley L.J. said:

“In other words, even though the home state may be able to provide
protection, the fear now judtifiadly felt by the individuad may be such that he
isunable to rely on the State to protect him.” (para.22)

The gppellants contend that they are unwilling to return to Kosovo by reason of the fears caused by
past persecution and the continuing effects of that persecution, which is sufficient to satisfy the
requirement of a current persecution.

What isimplicit in this argument on behdf of the gppdlantsis that what will or may happen to them
on thar return to Kosovo will not itsdf amount to acts of ‘persecution’ within the meaning of

Article 1A(2). For example, it is not suggested that the ostraciam of the family of B which it is
feared may happen would itsef amount to persecution within the norma meaning of that word. The
acts of persecution which are referred to are in both appeal's ones which took place in the past. It
seems to us that the appellants are right not to seek to allege that what would happen to the
appellants on their return would itself amount to persecution, since that entails ‘acts of violence or
ill-treetment’ of a sufficiently grave nature: see Horvath, per Lord Hope of Craighead page 499 H

and per Lord Lloyd of Berwick page 504 C to D. The appellant’s contertion is thet the ill-
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treetment to which they were subjected in the past has left them less able to cope with the
difficulties of daly life in Kosovo, and tha in effect this should be seen as a continuation of
persecution for the purpose of Article 1A(2).

But the 1951 Convention is quite specific as to the Stuations in which surrogate protection by the
international community is required. Under Article 1A(2) there has to be a wdl-founded fear of
being persecuted for one of the specified reasons and it is well established that such afear and its
wedl-founded nature have to be current. Had the wider interpretation now being contended for by
the appdlants been gppropriate as part of the definition of ‘refugee’ under Article 1A(2), there
would have been no need for the proviso to Article 1C(5), because in al cases of this kind the
gpplicant would be able to invoke compelling reasons arising out of previous persecution for
refusing to aval himsdf of the protection of his country of nationdity. The very existence of Article
1C(5) indicates that this submisson on behdf of the appellants about the scope of Article 1A(2) is
ill-founded.

The decison in the case of Svazas does not in fact assst the gppdllants arguments. That case, as
the quotation from the judgment of Sedley L.J. indicates, was deding with a quite different matter,
namey the Stuation where there is a subjective fear of persecution hgppening in the future which
renders the individud unable or unwilling to avall himsdf of the protection of his country of
nationdlity, even though that protection may be available. That has nothing to do with the case of

someone who does not have a fear of acts of persecution if returned to his or her country of

nationdity. That is the Stuation with which these appeds are concerned. There is no sound basis
for this subgidiary argument.

Concluson

56.

It follows that none of the grounds of gppea advanced on behdf of the appelantsis soundly based.
Both apped s are therefore dismissed.

Order: Apped dismissed.

Respondents to have their costs, such costs to be assessed by a costs judge pursuant to Community Lega

Services Order 2000
Detalled Community Lega Services Assessment Order of Appdlants codts.





