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Lord Justice Rimer :

Introduction

1.

This is an appeal against an order dated 31 J@y B9 which Newman J refused the
application of the claimants, Rasim and Hylkije &dj, for judicial review of the
decision of the respondent local authority, the dam Borough of Lewisham
(“Lewisham”), to refuse to provide them with accoouation and assistance under
section 21 of the National Assistance Act 1948. fidtief sought below was, and now
on this appeal is, for a mandatory order requitiegvisham to provide the claimants
with such accommodation and assistance. The issuelve a close consideration of
the relevant legislation, which | will set out stylat away.

The legislation

2.

The relevant material is in Part Ill, headed “Localthority Services”, of the
National Assistance Act 1948, as amended. Sectibrnis2in a sub-part headed
“Provision of Accommodation” and provides, so famaaterial:

“21. Duty of local authorities to provide accommbda

(1) Subject to and in accordance with the provisiohthis Part of this Act,
a local authority may with the approval of the ®¢ary of State, and to
such extent as he may direct shall, make arrangsn@mproviding —

(a) residential accommodation for persons agedesgghor over who
by reason of age, illness or any other circumsiaraze in need of
care and attention which is not otherwise availablidiem; and ...

(1A) A person to whom section 115 of the Immigratiand Asylum Act

1999 (exclusion from benefits) applies may not twrigled with residential

accommodation under subsection (1)(a) if his needcare and attention
has arisen solely —

(a) because he is destitute; or

(b) because of the physical effects, or anticipgegsical effects, of
his being destitute. ...

(8) Nothing in this section shall authorise or negwa local authority to
make any provision authorised or required to been@dhether by that or
by any other authority) by or under any enactmettcontained in this Part
of this Act or authorised or required to be proddender the National
Health Service Act 1977.”

Section 21(1)(a) imposes a duty upon local autiesribnly to the extent that the
Secretary of State may direct; and by Departmehteafith Circular No. LAC (93) 10
the Secretary of State gave a general directiorsmng a duty upon local authorities
to make arrangements under that sub-section itiaelto persons ordinarily resident
in their area and others in urgent need. Hale IpJagned inWahid v. Tower Hamlets
London Borough Counc[R002] EWCA Civ 287 (2002) 5 CCLR 247at paragraph
30, that a local authority’s duty under section1(g) only falls to be discharged if
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three conditions are satisfied: (i) the person nasin need of care and attention; (ii)
the need must arise by reason of “age, illnesapdisy or any other circumstances”;
and (iii) the care and attention that is neededtmasbe available otherwise than by
the provision of accommodation under section 2aj1){here must, therefore, be a
need for care and attention that can only be metth®y provision of such
accommodation. Section 21(1)(a) is a provisionast resort, a point underlined by
section 21(8), which shows, for example, that htrig homelessness assistance under
Part 7 of the Housing Act 1996 would exclude reseuo it.

4, The genesis of section 21(1A) requires explanasiod it was lucidly provided by
Lord Hoffmann in his speech iRegina (Westminster City Council) v. National
Asylum Support Servidq@002] UKHL 38; [2002] 1 WLR 2956upon which | have
gratefully drawn. Lord Hoffmann explained how theyfum and Immigration Act
1996 removed from asylum seekers who did not csglum at the port or airport of
entry the right to claim income support or housimgler the homelessness legislation.
That led to claims being made under section 21 byalestitute asylum seekers who
had been so excluded from the normal social segcsgistem. The duty of local
authorities to provide accommodation under thaissation for such claimants was
established by the decision of this courtRnv. Hammersmith and Fulham London
Borough Council, Ex p Ni1997) 30 HLR 10.

5. Lord Hoffmann explained that the consequence ofi9@6 Act was to bring two
classes of asylum seeker within the grasp of aswist under section 21(1)(a),
whereas but for that Act neither would have bedre first class, illustrated kigx p.

M, included what he called “the able bodied destitutieo qualified for the provision
of accommodation solely because they were destifiite second class included what
Lord Hoffmann called “the infirm destitute”, thas iasylum seekers with some
infirmity requiring the provision of care and attiem, but who would not, but for the
1996 Act, have needed accommodation to be prowideeér section 21(1)(a) because
it was available in other ways, for example the bBlassness legislation.

6. The decision irEx parte Mcarried with it the potential for a heavy cost emdipon
local authorities resulting from claims by asylusekers. With a view to reducing
that burden, section 116 of the Immigration andl&syAct 1999 introduced the new
section 21(1A) to the 1948 Act. Lord Hoffmann expél, however, that its use of
the word “solely” made it clear that only the abtadied destitute were excluded from
the powers and duties of section 21(1)(a). As he, SH]he infirm destitute remain
within. Their need for care and attention arisesabee they are infirm as well as
because they are destitute.”

7. The exclusion of the able bodied destitute from dbportunity of assistance under
section 21(1)(a) did not, however, result in tHeding left out in the cold. Section
95(1), within Part VI (“Support for Asylum Seekeysif the 1999 Act, empowered
the Secretary of State to provide, or arrange Hergrovision of, support for asylum
seekers or their dependants who appear to thet8gcad State to be destitute or to
be likely to become destitute within any prescrilptiod. Section 95(3) defined
“destitute” as follows:

“For the purposes of this section, a person isitiéstf —
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(a) he does not have adequate accommodation anaags of obtaining it
(whether or not his other essential living needsraet); or

(b) he has adequate accommodation or the mearigaihimg it, but cannot
meet his other essential living needs.”

That new power became exercised through the Natidesglum Support Service
(“NASS”). The effect, therefore, was to shift toetimational purse the burden of
provision for those within the reach of section 2%rd Hoffmann pointed out,
however, that although section 21(1A) appearedetoove only the able bodied
destitute from the opportunity of local protectionder section 21(1)(a), the language
of section 95(1) appeared on its face to extend SIa8uties to both the able bodied
and infirm destitute.

The Westminstecase concerned an infirm destitute asylum seekestMinster City
Council had housed her but considered that NAS8Idhmay for the accommodation
pursuant to its powers under section 95 of the I®GINASS disagreed and asserted
that it was Westminster’s responsibility, undertegc21(1)(a) of the 1948 Act. That
issue was decided at all levels, including the téaafsLords, in favour of NASS. The
reasoning was that NASS’s powers under the 199%Adtregulations were residual
powers, which could only be exercised if the asylseeker was not entitled to
accommodation under some other provision. In \testminstercase the asylum
seeker, being an infirm destitute, was entitledo#dohoused by the local authority
under section 21(1)(a), and so her case was extlinden NASS'’s regime. Had she
been able bodied, she would have been excluded $extion 21(1)(a) and would
have qualified for accommodation under section P5(1

The Westminstecase therefore raised an issue as to which ofoite huthority and
NASS was responsible for the provision of accommiodafor the applicant. The
present case raises a like issue.

The facts

11.

12.

| take these basically, but with some supplemdntsn the judge’s judgment, his
findings not being the subject of challenge. Mr & Pajaziti are from Kosovo.
They arrived in the United Kingdom on 3 Novembe®7Z9Mr Pajaziti applied for
asylum. His claim was refused on 28 January 199&erbasis that he had already
claimed asylum in Germany. He sought judicial rev this decision, a protracted
proceeding that continued until at least the en2000.

Mr and Mrs Pajaziti and their family (which by Fabry 1999 comprised three
children of whom the eldest was six) were origpnallipported by Lewisham under
the Asylum Support (Interim Provisions) Regulatidr®99. Mr Pajaziti applied for
support from NASS on 2 July 2004, but his applmativas refused on 15 September
2004 as he was still eligible for support under lierim Support Scheme. On 11
November 2004 he applied for indefinite leave tmaen under the Family ILR
Exercise. That application was refused on 21 M2@b6. On 7 September 2006 he
asked for a reconsideration of his applicatiorgquest that still remains outstanding.
On 30 April 2006 he had also made what purporteldet@ fresh human rights claim
under Article 8 of the Convention for the Protesti@f Human Rights and



Judgment Approved by the court for handing down. Pajaziti and another, R (on the application ofljandon Borough of

13.

14.

15.

16.

Lewisham

Fundamental Freedoms, which was said to suppleareetrlier claim he had made
under Article 6 by a letter of 3 May 2005. Neitlotaim has yet been determined.

In 2005 the Secretary of State set up the Intecire8ie Project (“the ISP”) to replace
the Interim Support Scheme, which came to an ertdlérsummer of 2006. The aim
of the ISP was to transfer the responsibility fapmorting eligible asylum seekers
from local authorities to NASS. On 4 April 2006 )Iéaving the introduction of the
ISP, Mr Pajaziti made a renewed application forpsupto NASS. He submitted
medical evidence about the conditions of his wiie gaon. The advice of a medical
adviser on that was that they could readily beté&skautside London and so the
family could be dispersed. NASS accepted the agipdic for support and made travel
bookings for the dispersal of Mr Pajaziti and laimfly to Nottingham, Bristol, Barnet
and Birmingham on five days between 6 June 20061&ndpril 2007. Mr Pajaziti
failed to travel on any of those days. On 18 AgfID7 NASS wrote to Mr Pajaziti
informing him that his application for accommodatio London on medical grounds
had been considered and refused. The grounds Wwarehe NASS medical adviser
had advised that proximity to London was not nemgsen medical grounds and that
all necessary medical treatment would be availabl¢he dispersal area. As Mr
Pajaziti refused to accept NASS’s conditions ofgihevision of support (namely, that
he and his family travel to a dispersal area), NAGS declined to provide him with
any support. Mr Pajaziti has not sought to chakkeNé\SS’s decision in this respect.

In the meantime Mr Pajaziti had applied to LewisHamassistance under section 21
of the 1948 Act. He wanted to stay in London beeast is where the children’s

schools were and where the family has establislethlsconnections. Lewisham

carried out assessments of Mr and Mrs Pajazitidewided that neither was eligible
for support under section 21. Lewisham summari$edposition in a letter of 15

November 2006 as follows:

“The assessment of your client Hylkije Pajazitiwled her as not requiring any
care services at all and managing her own needsidgmtified any difficulties
she does have by way of minor reactive ailmentsh sas headaches, as being
attributable to the possibility of dispersal ... Semly, Mr Rassim Pajaziti has
some minor medical needs which could be well mathageany part of the
United Kingdom. Other than these, he did not dispday difficulties save
reactive minor ailments about his immigration stdtu

The appellants accept that section 115 of the ¥89%pplies to them so that, if the
facts bring them within the exclusionary provisiaisection 21(1A) of the 1948 Act,
they cannot be entitled to the provision of resid@raccommodation under section
21(1)(a). Their case before the judge and on tipigeal is, however, that they
gualified for assistance under section 21(1)(a) amde not excluded by section
21(1A) because they satisfied the so-called “déstiplus” test which has been
explained in the case law to which | shall comefi&iit to say, however, that they
made and make no criticism of Lewisham’s conclusibthis stage in the story that
they had no community care needs and that the itdiesiplus” test had not been
fulfilled; and the judge described Lewisham’'s caisgbn to that effect as
unimpeachable.

The appellants assert, however, that the pictuaagdd materially with the provision
to Lewisham on 20 April 2007 of the reports on eatthem made 10 days earlier by
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Dr Stuart Turner, a consultant psychiatrist. Thegp summarised Dr Turner’s
conclusions in relation to each of Mr and Mrs PijaAs for Mrs Pajaziti, he
concluded that she was suffering from a major degive episode. His opinion was
that her psychiatric problems were associated witperiod of detention she had
undergone in 2004 and that some further determratvas associated with a later
second period of detention. Further factors had etstributed “increasing concern
about her immigration status, threats of re-housuigof London, financial concerns
and concerns about the welfare of her childrentargband.” In answer to a question
as to whether all treatment needs would be metobiakservices and the NHS, he
responded that “[Mrs Pajaziti] should be able toeree psychiatric treatment and
counselling through the National Health Service.cOfirse given the opinion that |
have already expressed, the most powerful inteiwenif it were available, would be
to offer her permanent settlement in London.” AsNr Pajaziti, Dr Turner’s report
was in substantially the same terms, namely thatcinsequences flowing from the
two periods of detention and concerns for his fgnfibd given rise to a major
depressive episode. Treatment would also be avaithbough the NHS, but again
“... the most powerful intervention (if it were awallle) would be to offer settlement
in London.” As Dr Turner did not there (as he hathwirs Pajaziti) include the word
“permanent”, the judge ignored its inclusion iraten to Mrs Pajaziti.

Lewisham’s decision letter

17.

This was dated 25 April 2007 and was made in tgbt Iof Dr Turner’'s reports.
Lewisham pointed out that it had carried out aress®ent of the appellants in May
2006, with a negative conclusion; and a furtheesssient on 13 September 2006,
with a like conclusion. The appellants had advarbed latest representations on 20
April 2007 and Lewisham'’s view was that it was fhet that the family was facing
imminent dispersal that had prompted them. Healgee was now being placed on
Dr Turner’s reports. Lewisham then set out secf@nand referred to four decided
cases, all of which are also referred to in thagjuent. They concluded that:

“2. ... the authority will not provide a service wkethe provision of that
service is otherwise available. Secondly sectiof8Rtontains important words
of qualification. Those needs for primary healtlrecavhich are met by the
Primary Healthcare Services must be excluded fronsideration.

3. Lewisham ... notes the services which can be geavby the NHS. It notes
that those services are otherwise available. &t atges that where primary health
care needs can be met by primary health servieagtion 21(8) forbids the
provision of that support to an applicant.

4.  We have therefore looked with care to see whathee the provision of

primary health care services is taken into accabete still remains an unmet
need for care and attention, and whether you arghtadby section 21(1A). Is any
need for care and attention made materially motgeaby some circumstances
other than a need for accommodation and funds.

5.  Prior to the receipt of these reports [Dr Tuisjerthe position was clear
beyond any doubt. Their needs were solely for piynieealth care services and
these could be met anywhere. Thus for example thgust assessment included
reference to the view of Dr Das that Rassim wafesnfy from mild to moderate



Judgment Approved by the court for handing down. Pajaziti and another, R (on the application ofljandon Borough of
Lewisham

medical conditions which can be reasonably comdolly medication. Likewise a
good deal of the factual information set out insoeports was already known to
Lewisham. For instance, Rassim’s view is that hedsestability, wishes to

remain in Lewisham and permanently in the UK isadle noted in his core

assessment.

6. The key question is therefore whether the eadesf Stuart Turner causes
us to reconsider that assessed view.

7.  Having read his reports with care we remainheftiew that once one has
set to one side the services provided by the Ni88,are not destitute plus. You
do not have a need for care and attention maderiaitenore acute by some
circumstances other than a need for accommodatiodriueds.

8. As we read the reports of Stuart Turner, heotssaying that the provision
of primary health care services will be ineffectiRather, we read him as saying
that ideally accommodation would be provided in don. This would bethe
most powerful interventiénThat is not the same thing as saying that thh@any
health care services cannot address the need.

In those circumstances we stand by our assessmigtano service can be
provided under section 21 of the 1948 Act.”

The judge’s reasoning

18. The judge’s reasons for his conclusion that Lewishead made no error of law in
their decision were summarised as follows:

“37. In my judgment, the outcome of the assessmémth a local authority is
obliged to make when considering the case of aluasgeeker suffering from a
medical condition and in need of medical attentidh depend upon, at least,
some of the following considerations:

(1) whether the need for medical treatment exislslyg by reason of a lack of
accommodation and funds;

(2) where a need exists for medical treatment dtien by reason of the mere
lack of accommodation and funds, whether the ca@ a&tention needed is
‘otherwise available’;

(3) whether, even if medical treatment is providéd, asylum seeker’s medical
condition is of such a character as to make thel rfee care and attention
materially more acute (see, for example, Collins donclusion inR (on the
application of M) v. Slough Borough Coun¢004] EWHC 1109 (Admin)
which concerned an HIV positive applicant).

38. In my judgment, properly analysed, this was #pproach taken by
[Lewisham]. Prior to Dr Turner’s reports, it refassupport because it concluded
that the need for medical attention existed sdbglyeason of destitution. Further,
that the need for medical attention was in connactwith minor ailments for
which treatment was readily available. It followst the conclusion was that the
need, such as it was, had not made the positioarraldy more acute.
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39. Dr Turner’s reports did not suggest that thadaoon of the Claimants
would not be met by the availability of effectivenda adequate treatment.
[Lewisham], therefore, concluded that the need dobk met by services
‘otherwise available’, namely under the NHS. Thisndusion was open to
[Lewisham] on the material it had to consider amel $uggestion that inadequate
regard was paid to Dr Turner's comment on the ‘npmsterful intervention’ is
plainly wrong.

40. [Lewisham] concluded that although the opinddidr Turner was that the
primary healthcare services, if provided in Londaould be ‘the most powerful
intervention’, that did not show that the needdare and attention was materially
more acute because of the consequences of it peangled outside London.

41  For the reasons | have set out above, | anfisdtihat no error of law has
been made out and that it has not been demonstaatdte evidence provided to
[Lewisham], that it reached an assessment whichneasavailable to it on the
evidence. ...”

The issue

19.

20.

21.

The appeal was advertised in the papers as ragsimgvel question of law. For my
part, | have not been able to identify what thatsé&d to be. Section 21(1), as
amended, is not an easy section, but at the léugiocourt the applicable principles
appear clear. The question raised by the app@diesher Lewisham’s rejection of the
application for accommodation for assistance washe light of these principles and
the evidence then before them, including the psydbi reports of Dr Turner,
irrational.

A convenient starting point is the decision of tb@urt inEx parte M(1997) 3 HLR
10, to which | have earlier referred. That was dleeision in which it was held that
four destitute asylum seekers (who were statutesigiuded from state benefits such
as public housing assistance under the Part IthefHousing Act 1985 and social
security benefits such as income support and hgusemefit, although not from the
right to receive treatment under the NHS) were rtbeéess entitled, by way of
assistance of last resort, to the provision bycallauthority of “care and attention”,
and thus also of “residential accommodation”, unsketion 21(1)(a). The question
arose because the exclusionary provisions of theuAsand Immigration Act 1996
did not extend to section 21(1)(a). The issue whsther the circumstances of the
applicants were ones to which that sub-sectiondcayply. The applicants were
destitute but able bodied, subject to the qualifice that one was diabetic and
needing insulin, arrangements for the supply of tiaving been made through the
NHS.

The argument against the application of sectioril?a) to the cases of the four
applicants was that section 21 was not capableplygg to persons whose needs
were really for money or the freedom to work, andave a roof over their heads. It
was not its function to provide accommodation altmthose who needed it, but only
to provide accommodation for those who require@ e@ad attention. The provision of
accommodation was not in itself an end of the sdtisn: it was merely the means
whereby the required care and attention could lowigeed. The applicants, it was
said, did not need care and attention. They simpgded food and accommodation.
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The court rejected that approach. It acknowledgatlan asylum seeker who was old,
ill or disabled could certainly rely on the sectidrne effect of the decision was that
able bodied asylum seekers, who found themselvasedi with the problems of,
amongst others, a lack of food and accommodat@m,atso reach a state where they
would qualify under the subsection because of tfiects upon them of their
problems. They will at that point need care andraibn by way of shelter, warmth
and food, and the provision of residential accomatiod to them will enable that
need to be met. In this context, | would refer agai the decision of this court in
Wahid v. Tower Hamlets London Borough Couf{fil02] EWCA Civ 287; (2002) 5
CCLR 239 in which, at paragraph 31, Hale LJ pointed that whilst there were
indications in the 1948 Act that the kind of accoadation originally envisaged was
in a residential home or hostel, the language cti@e 21 was of an “always
speaking” nature and “residential accommodationih caean ordinary housing
without the provision of any ancillary services.

The decision irEx parte Mled, as | have said, to the introduction into secf21(1)(a)
of the exclusionary provisions of section 21(1Ahieh leads conveniently to the
decision of this court ilRegina v. Wandsworth London Borough Council, Exe@ar
[2000] 1 WLR 2539. By then, destitute asylum segl@vered by the exclusionary
provisions were provided for separately under Rarof Immigration and Asylum
Act 1999. The appeals in that case concerned tpwhcapts subject in principle to the
exclusionary provisions of section 21(1A). The intpace of the decision is the focus
provided by the judgment of Simon Brown LJ (withielfhHale and Kay L.JJ agreed,
the former adding a substantive judgment of her)oom the interpretation of the
limits of the effect of section 21(1A). Simon Browad said, at page 2548:

“Section 21(1A) necessarily predicates that thetenow be immigrants with an
urgent need for basic subsistence who are not frdaeded for anywhere in the
welfare system. Parliament has clearly so enactdda it must be. The excluded
cases are, of course, those where the need andely from destitution as
defined. In what circumstances, then, is it saat trestitution is the sole cause of
need. ... [The judge then set out the submissiomeflécal authorities on this
point and continued as follows]

The applicants contend for an altogether diffegmroach. They submit that if
an applicant’'s need for care and attention is tp raaterial extent made more
acute by some circumstance other than the mere da@ccommodation and
funds, then, despite being subject to immigrati@ntl, he qualifies for

assistance. Other relevant circumstances incluflesoorse, age, illness and
disability, all of which are expressly mentioned saction 21(1) itself. If, for

example, an immigrant, as well as being destitistagld, ill or disabled, he is

likely to be yet more vulnerable and less well atdesurvive than if he were
merely destitute.

Given that both contended for constructions araltn | have not the least
hesitation in preferring the latter. The word ‘dglén the new section is a strong
one and its purpose there seems to me evidentstAsse under the Act of 1948
is, it needs hardly be emphasised, the last refloigthe destitute. If there are to
be immigrant beggars on our streets, then let thereast not be old, ill or
disabled.”
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A valuable authority of this court which considetée then state of the law & on
the application of M v. Slough Borough Coun@06] EWCA Civ 655; (2006) 9
CCLR 438 (“theSloughcase”). The case concerned a citizen of Zimbabwe kdd
been diagnosed as HIV-positive and may have bekerieig from AIDS. He fell to

be treated as an asylum-seeker for relevant puspése asked the Council to assess
him with a view to the provision of accommodatiardar section 21. The Council did
so and concluded he did not qualify. It found thatwas coping without assistance
from social services and did not require assistamageaintain his health. Any risk to
his health was being managed by his adherence thcat®n and three-monthly
checks. He simply needed accommodation and supgpetad accommodation at the
moment (it was provided by his cousin but was folya limited period) and any
problems arising from its loss would merely be phgsical effects of destitution. In
short, M was excluded by section 21(1A). M sougidligial review of the Council’s
decision and Collins J upheld his claim, holding tase to be a section 21(1)(a) one.
He held that M’s need for care and attention wasgto be the greater because of
his condition and it could not therefore be saiat tine need arose solely because of
the destitution or because of its physical effeels.concluded that M, as someone
who was chronically ill, was properly regarded mas1eed of care and attention, and
was so not solely because he was destitute.

The Council challenged that decision in this colite primary argument was that a
person in need of medical treatment or servicema#ter for the NHS, was not,
without more, in need of care and attention for phueposes of section 21(1)(a).
Maurice Kay LJ, in a judgment with which Sir Peteibson and Ward LJ agreed,
rejected that argument, holding it to have beeediased byEx parte M supra, in
which it was “implicit ... that ‘care and attention’ could extend to the provision of
shelter, warmth, food and other basic necessitidsuwirice Kay LJ further held that,
in approaching M’s case as a “destitute plus” omhiw the sense of the guidance
provided inEx parte Q supra, Collins J had correctly directed himskdttthe case
fell outside the exclusionary provisions of sect@h(1A) and that M qualified for
assistance under section 21(1)(a).

Turning to the present case, the submission of Mhd&d Drabble QC, leading Mr
Ranjiv Khubber, for the appellants was as folloWise Westminstecase shows that
Lewisham could not embark upon its consideratiothefappellants’ case by having
regard to the accommodation offered by NASS, becaddASS support is only
available if section 21 support is not. Lewishamréfore had to approach the task of
considering the appellants’ claim to qualify undection 21(1)(a) on the hypothesis
that, absent intervention by Lewisham, the apptdlamere homeless and on the
streets. The psychiatric reports showed that b@beltants were suffering from
severe depressive episodes, which had not beeadtaimply by their destitution but
rather because of their traumatic undergoing of pgdods of detention which had
had a serious effect upon them. Mr Drabble ackndgdd that out-patient
counselling for their psychiatric condition is dahie under the NHS. But he said this
IS no more a conclusive answer to their claimeddrfee care and attention under
section 21 than it was in ti&loughcase. In the light of the psychiatric evidence, the
applicable principle is that explained by Simon BnolLJ in Ex parte O.The
appellants are ill and are consequently more valslerand less well able to survive
on the streets than if they were merely destitéygproaching their case on the
hypothesis that they are left to cope with thdives on the streets (albeit with the
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benefit of counselling for it under the NHS), Mrdbble submitted that it is obvious
that, adapting Simon Brown LJ’s words, their neadclre and attention in the nature
of shelter and warmth will, to a material exterd,rhade more acute than it would be
if they were both fit and their need arose meredyf the lack of accommodation and
funds.

Mr Bryan McGuire, who appeared with Ms Sian Davfes Lewisham, did not
guestion that Lewisham had to approach the issuethenhypothesis that the
appellants are notionally on the streets. It wapaud of his argument that Lewisham
could or should take account of NASS’s offers ofammodation outside London.
His submission, however, was that the correct atrdor Lewisham to adopt in
considering a case such as the present was tonstawntith section 21(1A), which is
merely an exclusionary provision, but with sectidh(1)(a) itself, which is the
provision under which any applicant must qualiffhé is to be entitled to assistance.
If the applicant does so qualify then, in the cabeapplicants who are in principle
capable of falling within the exclusionary provisgof section 21(1A), it is necessary
to go on to consider whether, on the facts, thaseigions exclude them from the
benefit of section 21 assistance. | agree withdpatoach to the section.

So approaching it, Mr McGuire submitted that thg keestion for Lewisham in the
assessment exercise was whether the appellantahg\are and attention needs that
are not available to them otherwise than underige@1(1)(a). Their psychiatric
condition does give rise to a need for care anehaitin, but that is capable of being
met by the provision of counselling and therapy ttwe NHS, as Lewisham
recognised. Mr McGuire accepted that that doedgatself mean that the appellants
have no other need for care and attention for whadief is not available otherwise
than under section 21, the critical further suckde this case being for care and
attention in the nature of shelter and warmth isidential accommodation. If the
appellants were not in principle within the exctusry provisions of section 21(1A),
then it may be that Mr McGuire would accept thatythvould on that ground qualify
for assistance under section 21. But as they atansthem, the critical question for
Lewisham was whether their need for such furthee ead attention had arisealely
because of one or both of the factors mentioneseation 21(1A)(a) and (b). If the
answer was that it had, then Lewisham was entileefuse the claimed assistance.
Lewisham was only required to provide it if, on flaets, the appellants’ need for the
further head of care and attention could be saidniyp material extent to have been
made more acute by some circumstance other thaméhe lack of accommodation
and funds — the relevant circumstance in this baggg their need to cope with life on
the streets whilst suffering from their depresgggchiatric disorder.

Mr McGuire’'s submission was that the answer to tpestion was a matter of

assessment by Lewisham. He pointed out that, iagpaph 4 of the conclusions in the
decision letter, Lewisham had asked itself thetrggrestion and that in paragraph 7 it
had answered that question. That answer was basadonsideration of the material
gathered in the assessment process, and it wa®mitte court now to substitute a
different answer. The answer to such a questionngdessarily vary according to the
facts of the case. Mr McGuire submitted, for examhat the type of case in which a
local authority could find that the applicant wast fdestitute plus” was one in which

his only complaint (other than a lack of accommumtatind funds) was that he was
suffering from a minor infection from which he habtained antibiotic medication. In
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other, more extreme cases — of which$h@ughcase was an example — the authority
might well be bound to find that the applicant wakestitute plus” despite the
availability of treatment elsewhere for his medicahdition.

| record that the Secretary of State for the Honepddtment was originally joined in
these proceedings as an interested party, but isesaglged as such on 6 June 2007.
The Secretary of State made written representa@sn® the position, which were
before the judge, and she has repeated them tocohig for the purposes of the
appeal. Her position is (a) that if Lewisham’s dem is lawful, she is responsible for
supporting the Pajaziti family under Part VI of th@99 Act; but (b) if that decision is
unlawful, Lewisham is responsible for supportintpei claimant who has an assessed
need for care and attention under section 21, lamd&becretary of State is responsible
for supporting either claimant who does not and &ie claimants’ children.

Discussion

31.

32.

33.

Despite the cogency of Mr McGuire’s submissionsak not persuaded by them. | do
not question the way in which Mr McGuire submittedthe light ofEx parte Q that

a local authority should approach the making ofeaision in what is said to be a
“destitute plus” case. Where | have particularidifity with his submission is that,

whilst | agree that Lewisham asked itself the righestion in paragraph 4 of the
decision letter, | consider that the inferenceitiseg that Lewisham misunderstood its
true sense, or that it in fact answered a diffegemistion.

| accept that Lewisham directed itself to the mosevant decided authorities,
including in particular the key passageBr parte O.l record also the suggestion
made in argument that the reference in paragraphtite conclusions to the fact that
“primary health care services .could be met anywhérgitalics supplied) may

suggest that Lewisham was proceeding on the falliacibasis that alternative
accommodation from NASS was available to the app#dl outside London and had
overlooked that it had to assume that the appsllaetre notionally on the streets. |
have to say that | regard the italicised words @ @nd | simply do not understand
their relevance in the context. But, with some tadigin, | would not be prepared to
conclude that Lewisham was in fact approachingdkk on such an erroneous basis.

Even so, and whilst in paragraph 4 Lewisham odbénsasked itself the right
guestion, the problem with the answer to it in geaph 7 is that it is there wholly
unreasoned. But | interpret paragraph 8 as progidlrewisham’s essential
explanation, namely that it is because the NHSrreat available to the appellants
whilst resident on the streets will be effectivié.so, it appears to me that Lewisham
has missed the key point of the guidancExrparte Olts decision letter proceeds on
the erroneous basis that at all stages the appgltare and attention needs have been
solely for medical services (see in that context paragf@mi the letter), including
now for NHS services in respect of their psychiatlisorders. The appellants have of
course had, and still have, such needs. But they Bhve had, and still have, a
separate and additional need for the care andtiattetmat is required by all who are
condemned to a life on the streets, being careattedtion in the shape of shelter and
warmth capable of being provided by the type ofid@#tial accommodation
(including ordinary housing) available under settiil. Were they not ill, section
21(1A) would exclude them from the right to sect@h assistance in order to meet
this need. But as thegre ill, the crucial question is whether their need ftbis
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35.

36.

37.
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separate head of care and attention is made the acote by the depressive disorder
from which they are both suffering and the fact tdsent any section 21 assistance,
they will have to cope with that disorder on thests, albeit with the benefit of NHS
counselling. For reasons given, | consider thatisbam has simply not answered
that question. It follows that its decision was englly flawed.

What of the judge’s reasons for refusing the appé&dl challenge to Lewisham’s

decision? | have earlier set out his conclusiongiragraphs 37 to 41 of his judgment.
In defence of the judge, | sense that the argurbeftre him took a rather different

line from that taken before us. But | am respebtfaf the view that his upholding of

Lewisham’s decision was unsound.

As for the judge’s approach in paragraph 37, | réglaat as reflecting the same error
as was committed by Lewisham. It focuses only, by rate primarily, on a
consideration of the need for care and attentiothennature of medical services. |
would respectfully disagree with his analysis imggaaph 38, at any rate if this is a
reference to paragraph 5 of the decision letteragtaph 5 doesiot show that
Lewisham had “concluded that the need for medittahion existed solely by reason
of destitution.” Lewisham made no such finding. &kt it there said was, wrongly,
that the appellants’ “needs were solely for primhaealth care services ...."”. It had
ignored their need for shelter and warmth. It mayhat the conclusion that the judge
then attributes to Lewisham is one to which it veblo&ve been entitled to come, but it
is not one to be found in paragraph 5.

The crucial paragraphs in the judgment are parhgr&® and 40. Paragraph 39
summarises Lewisham’s conclusion that the appsaflastychiatric disorder could be
effectively treated under the NHS. Paragraph 4Cearsg with respect, to misstate
what Dr Turner had been saying as to “the most plwvetervention”. He had not
said that NHS treatment in London rather than etees would provide that
“intervention”. What he had said was that permarmentsing in London would do so.
As for the judge’s final observation in paragrajh hat appears to be wrong on three
counts. First, Lewisham was not (as | read thestlatiletter) making a comparison
between the relative effects on the appellants dENreatment outside and inside
London. Secondly, the judge’s focus on the notlat any NHS treatment was going
to be provided outside London suggests that he praseeding on the erroneous
assumption that NASS was going to house the appeltautside London, which was
not the relevant hypothesis. Thirdly, | regardstadso apparent that in that paragraph
the judge was focusing on the wrong head of “caré attention”. He was there
asking himself whether the need fpsychiatric care and attention was made
materially more acute because it was to be provm@dide London. The relevant
guestion was whether the appellants’ need for@e@l care and attention by way of
the provision of residential accommodation was mautserially more acute by
reason of their psychiatric disorder. In my judginie judge’s reasons for upholding
Lewisham’s decision were, with respect, collecywehsound.

Having so concluded, the question arises as to wiaat this court should now make.

Mr Drabble’s submission was that Lewisham’s decisiaas irrational because it is

obvious, he submitted, that the answer toEkeparte Oquestion in the present case
can only be yes. He pressed not just for an ordeslyng Lewisham’s decision but

for a mandatory order requiring Lewisham to provadeommodation and assistance
under section 21.
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For my part, whilst | have much sympathy for thalbreission, | consider that for this
court to make the requested mandatory order woaldobtake a step too far. The
problem in this case is, in my judgment, not thatvisham has asked itself the right
guestion and arrived at an irrational answer. that it has failed to address itself to
the right question at all. If the only possible was to that question is that for which
Mr Drabble contended, then | would agree with hiat tthis court should now make a
mandatory order; and | admit to a strong temptatmagree with Mr Drabble as to
the right answer to the question. But, as Pill binfed out in paragraph 23 of his
judgment in théWahid case, it is not for the court to make the assesswofeneeds
under section 21: it is for local authority to do s

| would therefore allow the appellants’ appeal, &gtle the judge’s order, quash the
decision made by the decision letter and remit thatter to Lewisham for
reconsideration.

Lord Justice Maurice Kay

40.

| agree.

Lord Justice Sedley

41].

| agree without reservation with the reasons givgmord Justice Rimer for allowing
this appeal and quashing the decision. Like hihgJe hesitated about the consequent
disposal of the case. There is much, it seems t{aorige said for the contention that
on the materials before the decision-maker, ontie@ision in the appellants’ favour
was lawfully possible. But given the eventual viefalboth other members of the court
that remission is the proper course, | concurs lioi be hoped that the decision now
reached will not generate more litigation.



