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Judgment

Mr Justice Wyn Williams :

1.

The Claimant was born 31 May 1981 in Jaffna, N&thLanka. He is a Sri Lankan
national of Tamil ethnicity.

On 20 February 2007 the Claimant arrived in theté¢hKingdom. He claims that he
left Sri Lanka on 5 February 2007 and travelleth® United Kingdom via Qatar and
another unspecified country. On 22 February 20@7Glaimant claimed asylum. On
the same day a screening interview took placenswar to a specific question at the
screening interview the Claimant asserted thatduertot previously travelled outside
his country of origin.

The Claimant’'s fingerprints were taken. They wergdrsitted to the Eurodac
automated fingerprint database. They matched tigefprints of a person who had
made a claim for asylum in France on 23 June 2003.

On 6 March 2007 the Claimant’s solicitors made @spntations to the Defendant that
removal to Sri Lanka would breach the Claimanghts under Articles 2, 3, 8 and 14
of the European Convention on Human Rights. The dayx a request was made on
behalf of the Defendant to the relevant authoriiesFrance that they accept
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responsibility for the Claimant's asylum claim. Theguest was made pursuant to
Article 16 (1)(c) of EC Council Regulation No. 32803 ( hereinafter referred to as
“Dublin 11"y and was in a standard form in accordanwith the Regulation. In the

request made to France the following comments vnetaded.

“The applicant claims to have left Sri Lanka on /207 and travelled to Qatar
with the help of an agent. The Applicant claimshtve stayed in Qatar until
19/2/2007. He further claims to have travelled bgne to an unknown country and
then arrived in the United Kingdom on 20/2/2007.

However, the United Kingdom have no proof to sufisite this claim and in the
light of the applicant’s failure to disclose hisemious application in France, this
cannot be relied upon as credible.”

5. The Claimant was notified by letter dated 15 Magfl97 that the Defendant was
considering whether the provisions of Dublin Il gltbbe invoked and a request made
to France that the authorities in that country $thatonsider and determine the
Claimant’'s claim for asylum. The Claimant was notormed that a request had
actually been made of the authorities in France.

6. On 20 March 2007 the French authorities replietheoDefendant. The substance of
the reply was to the effect that there was nothanghow that the Claimant had not
left the territories of the European Union for mdéhan three months following his
arrival in France in 2003 and accordingly Frances watitled to rely upon Article
16(3) of Dublin 1l and refuse to assume respongytibr the claim for asylum.

7. On 29 March 2007 further representations were serthe French authorities. A
number of detailed points were made. In summaryyever, the nub of the

representations was an assertion that the Claismanotount of leaving Sri Lanka on 5
February 2007 was unreliable. The response furéisserted that it was for the
Claimant to prove his account of his movements #mat in the view of the

Defendant, there was no reliable evidence to sugbes the Claimant had left the
territory of the EU member states at all.

8. On or about 26 April 2007 the French authoritiekedsthe Defendant to assume
responsibility for the Claimant’s claim on diffetegrounds, namely, that his father
and sister were British citizens; that they andceotinembers of the Claimant’s family
were resident in the UK and that, therefore, thdeba@ant should consider the
application for asylum under Article 3.2 of Dublin

9. On 1 May 2007 the Claimant’s then solicitors sought update as to what was
happening. On 10 May 2007 an officer of the Boraled Immigration Agency wrote
to those solicitors confirming that a formal requiead been made to France to take
responsibility for the Claimant’s asylum claim. Tle&er continued:-

“The French authorities have since replied requegtifurther information about
your Client’'s whereabouts and family status in tited Kingdom. The query
has been answered and we await a further respomeen fthe French

authorities.”

Self-evidently that was not an accurate descriptiowhat had transpired between the
French and British authorities.
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10.

11.

12.

13.

14.

15.

Meanwhile, on the same date, the Agency wrote édFilench authorities in response
to its letter of 26 April 2007. It pointed out thétte Defendant was not obliged to
consider the Claimant’s asylum claim. It assertedyas the case, that the Claimant
was a single independent adult who had lived indeeetly of his family since 2002;
that there were no family members within the UK wiere also “family members”
as defined within Dublin Il and thdthere were not enough compelling grounds to
apply Article 3.2 in this case.”

On 14 June 2007 the French Authorities composegttar lin which they accepted
responsibility to determine the Claimant’s claimt &sylum. For reasons which are
unclear this communication did not reach the Ded@ndintil mid August.

On 17 August 2007 a letter was prepared on belalfeoDefendant which informed
the Claimant that he was to be removed to Franbe.|&tter notified the Claimant
that the French authorities had accepted that Eraves the state responsible for
examining his application for asylum. Although teder was prepared on 17 August
2007 it was not served upon the Claimant or higisoits either that day or in the
days immediately following. As | understand itwas served on 3 September 2007
when the Claimant was detained pending removalréamde. On that same date (3
September) the Defendant set removal directiong feeptember 2007.

On 3 September 2007 the Claimant’s solicitors wtotéhe Border and Immigration
Agency. The solicitors queried why they had notrbexd that the French authorities
had refused to accept responsibility for the Clatisaasylum claim on two separate
occasions before they apparently accepted respliysior the claim. These facts
had come to their attention only because they werleded within the Immigration
Factual Summary served with the removal directidieey further drew attention to
the fact that the Claimant had made claims inc¢bistry on 6 March 2007 under the
Human Rights Act 1998 with reference to Articles32,8 and 14 of the European
Convention on Human Rights. Whether in reply or@incoincidently on the same
day the Border and Immigration Agency sent a leitethe Claimant’s solicitors in
which the Agency answered the claims made underEtm®pean Convention on
Human Rights. The letter pointed out that the idezhremoval was to France and it
asserted that there could be no question thatettm@wval would give rise to breaches
or potential breaches of Articles 2, 3, 8 and 14hef Convention. The letter dealt in
some detail with the alleged breach of Article &hbuld also record that the letter
went on to certify that the Claimant’s human rigbiissms were clearly unfounded by
virtue of paragraph 5(4) of Schedule 3 to the Asyland Immigration (Treatment of
Claimants, etc) Act 2004.

On 10 September 2007 the Claimant commenced thesmequlings. He sought
judicial review of the decision to return the Claimh to France. The relief sought was
a mandatory ordéirequiring the Defendant to reconsider her decisitmcertify the
Claimant’s asylum application on third country grals and an ordefquashing the
decision of the Defendant to refuse the Claimahtimman rights claim and setting
removal directions to France.Shortly before the proceedings were instituted the
Defendant deferred the removal directions.

It is necessary to record the grounds for judicadiew then relied upon. First the
Claimant asserted that the decision of the Defentdacertify the Claimant’s asylum
claim on*“safe third-party grounds”was unreasonable and not in accordance with
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16.

Article 16(3) of Dublin Il. Second it was assertiédit the Defendant had failed to
have regard to its owffamily links policy” in relation to third-country cases and
linked with that assertion was the suggestion thatDefendant had failed to have
regard to Article 15(1) of Dublin II.

On 26 October 2007 the Border and Immigration Agesent a long letter to the
Claimant’s solicitors responding to the grounds fautvard in the judicial review.
One aspect of the claim, as then formulated, wasstiygestion that the Defendant’s
decision to remove the Claimant to France was soreble because it failed to take
into account Article 16(3) of Dublin II. Central this contention was the suggestion
made by the Claimant that he had returned to Snk&afollowing his arrival in
France in June 2003. By 26 October 2007 the Clairhad supplied a document
which, according to him, supported the contentlwet he had returned to Sri Lanka.
The letter of 26 October 2007 had this to say ablmttdocument:-

“42. As proof of your Client’s claim to return tai$anka, he has stated that the
French authorities returned him to Sri Lanka, pri@mr him entering the United

Kingdom, and he has also submitted a copy of ameot dated 15 November
2006, from the District Officer of Humanitarian Agges Vivunlay, Sri Lanka,

which he alleges proves he returned to Sri Lankarpio entering the United

Kingdom.

45. ....your client states in his grounds of claimttthe document he supplied
to the Border and Immigration Agency on 6 Septer20€7 at the same time he
informed them that it was his intention to undeet@kdicial proceedings, has not
previously been considered. | note that this docunmeas adduced the [day]
before your client’s planned removal from the Uditingdom and consider that
the fact that it was not submitted prior to thisyddeads to unfavourable
conclusions as to credibility. Nevertheless andamy event, consideration has
been given as to whether this document is eviddrateyour client’'s case falls
under Article 16(3) of the Dublin Regulation. | amt satisfied, given the fact
that your client has consistently supplied inactaraccounts of his previous
immigration history that the document providesisight evidence to prove your
client returned to Sri Lanka prior to entering thimited Kingdom, or has in fact
been out of the territory of the EU since claimagylum in France on 23 June
2003. Even if this document is genuine, it onlyvpsoyour client was in Sri
Lanka on 15 November 2006. It does not cover aodedf time exceeding 3

| should also record what is said in paragraphf4tis letter. It reads:-

“44. Given that the French authorities have cleadyated that they have
researched their records on your client and foumat the absconded in France in
June 2003, | am satisfied that your client’'s acdotiat he was either told to
leave France or removed from France by the Frenchharities has no
credibility.”

The significance of this part of the letter willdmene apparent shortly.
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17.

18.

19.

On 1 November 2007 the Defendant filed her Acknagément of Service and
Summary Grounds of Opposition. The Summary Grountiswed, essentially, the
line which had been taken in the letter of 26 Oetdt007.

On 21 January 2008 the application for permissmagply for judicial review was
considered by Sullivan J (as he then was). He eefp&rmission to apply for judicial
review. He observed:-

“The decision letter dated 26 October 2007 compnsieely answers all of the
arguments set out in the Claimant’s statement olugds. Those advising the
Claimant have had ten weeks in which to respondh& points made in the
decision letter: e.g. by providing further evidertbat the Claimant was out of
the EU for period of excess of 3 months. No furtie@resentations have been
made, and there has been no request to amend thmds so as to engage with
the points made in the decision letter.”

On 29 January 2008 the Claimant’s lawyers reneWwedpplication for permission to
apply for judicial review. Further, the day follavg, amended grounds were
submitted in support of the claim. The amended msucontinued to rely on the
assertion that it was unreasonable for the Defaniahave certified the Claimant’s
asylum claim on safe third-country grounds and ttted decision was not in
accordance with Article 16(3) of Dublin Il. Howevéne grounds relating to the
“family links policy” and Article 15 of Dublin Il were deleted. The aduhal
grounds, in summary, consisted of two assertionst that the letter of 26 October
2007 contained dfundamental error” in that it asserted that the Claimant had
claimed that the French authorities had removed thirSri Lanka or facilitated his
removal. In fact no such thing had occurred anch&e never claimed that it had.
Second the grounds referred to further documematioich had been supplied to the
Defendant which showed that he had been in Sri &dok a period in excess of 3
months and yet this documentation had been igndéreet out the amended grounds
as they relate to this last issue in full:-

“25. In any event, the Claimant has finally succdeute
obtaining some evidence from K Uthayakumaran, Higlurt
Registrar, confirming that the Claimant was residet 13
Outer Circular Road Vavuniya between July 2006 aaxuary
2007. This document has been faxed from Sri Lamihthe
original had not been received by post as at theée daf
drafting. The referencpvithin the documentjo “sister” is the
Claimant’s cousin sister.

26. It is further understood that the Claimant, cgn
receiving the letter from the Defendant of 26 Oeta®007, has
been making attempts to obtain evidence to confims
residence in Sri Lanka. A statement of truth ofG@mant is
submitted to these amended grounds in supporingedtit the
difficulties he has faced in obtaining the evidedce to the
current security situation there.
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20.

21.

22.

23.

24,

27. It is also understood that he is awaiting ferth
evidence from Sri Lanka and that his representatiane also
making attempts to follow the matter up.”

A copy of the letter from Mr Uthayakumaran certgiekists and was placed before
me. The copy is dated 28 January 2008. So faras hware the original of this
document has not been produced either to the @oud the Defendant. That said a
copy of the front of an envelope apparently commagn Mr. Uthayakumaranvas
produced to me.

On 9 May 2008 the renewed application came befaan&ers J. He granted
permission. A transcript of his short judgment édoe me. The relevant extracts are
these:-

“2.  One of the reasons that the Secretary of Statecluded that he had not
been out of France for three months and returne8rd_anka was because she
claimed that he stated that he was returned td_&nika by the French authorities
some time after he made the asylum application ranée. The French
authorities say that that this is incorrect, he giynabsconded. Therefore, that
was one of the bases on which the Defendant hadusted that his account of
being out of France for three months is not relabl

3. | simply cannot find the evidential basis updnah the Defendant has come to
that conclusion. If she has acted under a mistdkeact, in my judgment, this
Court at least should look in more detail at whetbe not the decision should
stand. Accordingly, in this case, | grant leave.”

On the same day as the renewed hearing came Igdarelers J Ms Parameswaran, a
paralegal employed by the solicitors then actingtfe Claimant made a witness
statement. She certified its contents as beingftrutin the statement she explained
that a letter dated 20 December 2007 from a mdadc8ivanatan Kisshor an MP for
the Vanni Electoral District within Sri Lanka haddn received by fax. In the light of
the contents of the letter the Claimant’s soligttrad written to the MP seeking
clarification of its contents. Mr Kisshor had sentetter in reply which had been
received by the solicitors on 28 April 2008. Ms &aeswaran attached copies of
these letters to her witness statement. The Cldimanrrent solicitors have obtained
and sent to me a letter from Ms Parameswaran’sipahin which she says in terms
that Ms Parameswaran’s statement and exhibits sesreboth to the Court and to the
Treasury Solicitor in advance of the hearing befeaenders J.

There is no reference to these documents in the glilgment of Saunders J. That, in
itself, is not surprising.

On 5 June 2008 the Border Agency wrote to the Glaima solicitor. It did so to
clarify its position in the light of observation§ $aunders J quoted above. The letter
of 5 June 2008 made no reference to the documénthwad been submitted to the
court immediately prior to the hearing before Saed). The Claimant’s solicitors
responded in detail to that letter. It is to beedothat the solicitors’ letter contained
the following complaint:-
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25.

26.

27.

28.

“In paragraph 6 of the Secretary of State’s lettated 5 June
2008, the Secretary of State submits that the peaeur client
has provided is not sufficient to prove that he Heff the
territory of the EU for a period exceeding threentiw prior to
him leaving France and entering the UK. We subfmt the
Secretary of State has not given the appropriatesicieration

to each one of the independent pieces of evidemoaiged.
We fail to see how the Secretary of State couldectmma
conclusion  without considering the  documentation
substantially.”

This extract from the letter can only be a refeestocthe documents submitted to the
Court on 8 May 2008 together with the earlier lettated 28 January 2008 from Mr
Uthayakumaran.

On 18 July 2008 the Defendant served detailed gi®wi defence. These detailed
grounds do not mention the documents which then@lat’s solicitors had submitted
to the Court during 2008.

On 17 April 2009 the UK Border Agency wrote to th@icitors currently instructed
by the Claimant. They did so because the Claimadtrlcently applied for and been
granted a certificate of approval allowing him tamy a British Citizen (the marriage
took place shortly after). The letter of 17 Aprid@® was intended to set out the
Defendant’'s stance on whether removal to Franceldvodringe the Claimant's
rights under Article 8 of the Convention in thehligf this development. In summary
the decision was reached that there would be nachref Article 8. Further, the
decision was made that the certificate that thénclander Article 8 was clearly
unfounded under paragraph 5(4) of Schedule 3 toAft@um and Immigration
(Treatment of Claimants, etc.) Act 2004 should lzéntained.

On 8 May 2009 this court received a further docunoenbehalf of the Claimant. It is

headed Amended Grounds and Skeleton Argument andettled by Miss Jegarajah.
The document was put in to address the decisiomema 5 June 2008 and 17 April
2009. | granted permission to the Claimant to n@bpn such new points as was
contained within that document.

As | have said, the letter of 5 June 2008 was @rito as to clarify the position of the
Defendant in the light of the observations madeShynders J. Having done so, it
maintained the view that the Claimant’s asylum mlahould be determined in
France. In her Amended Grounds and Skeleton ArgtifdsnJegarajah takes issue
with the lawfulness of that decision. In summaiye €omplains that the Defendant
was under a duty which was a continuing one to ntegeesentations to the French
authorities which set out the true factual positionthe light of the whole of the

evidence about which country should take respditgibfor determining the

Claimant’s asylum claim. This duty was said to ear@d continue particularly in a
case, such as the present, in which the Frenchomtigs had twice refused

responsibility for the asylum claim before accegtita Ms Jegarajah submits that this
is simply a matter of transparency, good faith ahess. In making this submission
she appreciates that the alleged independent iatoym upon which the Claimant
relies to support his assertion that he had leih€e for a period of more than three
months before coming to the UK did not reach thdebaant until after France
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29.

30.

31.

32.

33.

34.

accepted responsibility to determine the asylumiecgpn. In effect, Ms Jegarajah
submits that makes no difference. In so far asasibm of Silber J inrR(Chen) v
Secretary of State for the Home Departmenf2008] EWHC 437 (Admin) suggests
otherwise it was wrong, so she submits.

Ms Jegarajah’s attack upon the decision of 17 AP0I09 related to that part of it
which certified that the Claimant's Article 8 claimvas clearly unfounded. She
submits that the Defendant has made a clear ertawan so certifying.

During the course of oral argument it became dieatr the Claimant no longer relied
upon the ground which had persuaded Saunders amd germission. Ms Jegarajah
frankly conceded that this ground fell away in light of the Defendant’s letter of 5
June 2008. | need say no more about it. In essdheegfore, the oral hearing
proceeded on the basis of the Amended Grounds kelétS8n Arguments submitted
by Ms Jegarajah and her oral submissions in sughereof summarised above. |
should record that | gave her permission to proaeedhat basis notwithstanding
objection from Mr Barnes. | did so having first aloted his assurance that he was in a
position to deal with the points raised in Ms Jagdr's Skeleton.

The decisions under Dublin |

Ms Jegararah does not and could not suggest heatDefendant did anything
unlawful by making a request to the French autlesrithat they should determine the
Claimant’s application for asylum. The Claimant mduds claim for asylum in the
United Kingdom on 22 February 2007 and the Defehdaade her request to the
French authorities that they assume responsilititythe asylum claim on 7 March
2007. That was well within the time limit specifiéoir making such a request to the
French authorities (see Article 17 of Dublin Il)tisle 3.4 of Dublin Il provides that
the asylum seeker should be provided with writtg@ormation about Dublin 1l — its
application, its time limits and its effects. Itrst suggested on behalf of the Claimant
that the letter sent on behalf of the Defendanedldts March 2007 did not comply
with that Article.

In my judgment this letter is important. As Mr Basnsubmits it gives a clear
indication to the Claimant that the Defendant wagsstdering the possibility that
another country might be responsible for deterngnims asylum claim. It is not
suggested on behalf of the Claimant that he mageeotest about that possibility at
that stage or in the weeks immediately following.

As | set out in paragraphs 6 to 10 above, betw&€Na&rch 2007 and 26 April 2007
there was a debate in correspondence between thechH-rauthorities and the
Defendant about whether the French authoritiesher Defendant should assume
responsibility for determining the Claimant’s aswluclaim. In that period no
information was provided by the Claimant to the é&wfant about his whereabouts
prior to his entry into the United Kingdom notwithsding the fact that he had been
warned by the letter of 15 March 2007 that the Déémt was considering asking
another country to determine his asylum application

On 1 May 2007 the solicitors acting on behalf of tblaimant requested a progress
report. There was no suggestion in the letter bfaly 2007 that the Claimant would
resist a transfer to another country for the deitgmtiron of his asylum claim. As |
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35.

36.

37.

38.

39.

have said (see paragraph 9 above) the letter chyl 2007 provoked a reply dated 10
May 2007. In that letter the solicitors were infaunthat a formal request had been
made to France to accept responsibility for then@dat's asylum claim.

The terms of that letter were not entirely accuesté have set out above in paragraph
9. However the letter was accurate to the extedtt e Claimant’s solicitors were
informed that a formal request had been made toFteach authorities to accept
responsibility for the Claimant’'s asylum claim. thar the letter was accurate in
informing the Claimant’s solicitors that he had\poeisly claimed asylum in France
on 23 June 2003.

The Claimant did not respond to that letter. Herthd protest about the request which
had been made to France and he did not providdardogmation to the Defendant
which would have alerted her to the possibilitytttiee Claimant was contesting the
notion that the French authorities should deterrhiseasylum claim.

As is clear from the foregoing the Claimant was r@nat the real possibility that the
French authorities would accept that they wereaesible for determining his asylum
claim by the middle of May 2007 yet he said or dathing to suggest that this was
inappropriate until September 2007. By that dafecaurse, the French authorities
had accepted responsibility for determining thar@#ant’s asylum claim.

| accept that the letter of 10 May 2007 was wrifteterms which did not suggest that
the French authorities had, twice, suggested tieyt should not be responsible for
determining the Claimant’'s asylum claim. | finddifficult to accept, however, that
had this information been imparted to the Claintaurithe had also been told (as was
the case) that the Defendant was pressing the WRrenthorities to accept
responsibility he would have behaved any diffeseitlthe period May to September
to the way in which he did. Just is importantlgeems unlikely that in that time scale
he could have produced any convincing evidenceggest that he had left France for
more than three months before claiming asylum enUK. To repeat the plain fact is
that from March 2007 to September 2007 the Clairhantthe opportunity of giving
accurate information to the Defendant about thenttaas in which he had been in the
years leading to his entry into the United Kingdddpecifically, as from receipt of
the letter of 10 May 2007 the Claimant had the opymity to produce evidence to
rebut the Defendant's view that the French autlesritshould determine the
Claimant’s claim for asylum because he had claimgsgum in June 2003 in that
country. He did nothing.

When one member state makes a request of anottesstone responsibility for an
asylum claim it must do so:-

e using a standard form and including proof or
circumstantial evidence as described in the twis lsentioned
in Article 18(3) and/or relevant elements from thsylum
seekers statement, enabling the authorities of rdgpested
member state to check whether it was responsibli@rasis
of the criteria laid down by this Regulation(see Article
17(3))
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40.

41].

42.

There is no suggestion that the Defendant did oatpty with that Article in her
dealings with the French authorities prior to tressumption of responsibility for the
Claimant’'s claim. The Defendant knew nothing priorJune 2007 which was not
communicated to the French authorities.

Article 21 of Dublin 1l contains detailed provisi@@mbout the information which may
be provided to the member state which is askednassasponsibility for the asylum
claim. The provisions of Article 21(8) and (9) averth noting:-

“(8) The Member State which forwards the informatishall
ensure that it is accurate and up-to-date. If @rtspires that
that Member State has forwarded information which i
inaccurate or which would not have been forwarddug
recipient Member States shall be informed therewhediately.
They shall be obliged to correct such informatiortahave it
erased.

(9) The asylum seeker shall have the right to liermmed, on
request, of any data that is processed concernimg’h

It has not been suggested that the Defendant fdeglamformation to the French
authorities in advance of its determination whiclsvinaccurate or which should not
have been forwarded. Further, there is no suggestiat the Defendant knew or
should have known of information about the Claimetich cast doubt upon the
information provided to the French authorities befthe decision was taken by them
to assume responsibility for the Claimant’s asyldaim. There is no suggestion in
this case that the Claimant sought any informatbout the data that had been
processed concerning him before the French auigntade their determination.

In the light of the foregoing | can find no basis the suggestion that the Defendant
acted unfairly towards the Claimant. | accept, dmave said, that the letter sent on
behalf of the Defendant to the Claimant’s soligton 10 May 2007 did not contain a
complete record of what had transpired between Rtench authorities and the

Defendant. However given the facts and conclussaiut above | have reached the
clear conclusion that the Claimant has failed t@atdsh that this resulted in any

unfairness.

As | have set out in some detail, from Septemb@&?72thwards the Claimant sought
to establish by evidence that he was in Sri Lamkaafsignificant period in 2006 and
early 2007. From 2007, onwards, the Claimant hasrged that the French authorities
should not assume responsibility for determinirgdsylum claim by virtue of Article
16(3) of Dublin Il. That reads:-

“The obligations specified in paragraph[tb take back the
asylumseeker and determine his claim for asylwiéll ceased
where the third country national has left the teory of the
member states for at least three months ..7......

As | have said the Claimant has sought to providdemce to suggest that he was in
Sri Lanka for a period of more than three monthd@6 and 2007.
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44,

It seems clear to me that the Defendant has newesidered the material which is
said to support the Claimant’s assertion. In thetiqpdar context of this case,
however, | am completely satisfied that this does matter. | say that firstly by
reason of the decision of Silber J ®hen. In that case Silber J considered,
specifically, what obligations (if any) fell uporng Defendant in relation to
information communicated to her on behalf of thai@knt tending to show that the
Claimant fell within Article 16(3) but after theqeested member state had accepted
responsibility to determine the claim for asylum.dhen, Counsel for the Claimant
made the specific submission that upon receiptuch anformation the Defendant
became under an obligation or duty to inform ththauities of the member state of
such information or themselves assume respongilbdit the asylum claim. Silber J
dealt with this submission in the following passafis judgment:-

“30. | am unable to accept the claimant's submisdi@cause it runs in the
face of the scheme set out in the Dublin Regulatidbn| have already

explained that the purpose of the Dublin Regulaibras set out in the recital
to the Dublin Regulations was "to determine rapithlg Member States [for
examining an asylum application lodged in one & thember states by a
third country national]”

31. Indeed the position is made clear by articlef4the Implementation
Regulations which states

"When a request for taking back is based on dapglksed

by the Eurodac Central Unit and checked by the
requesting member State in accordance with ... the
requested Member State shall acknowledge its
responsibility unless the checks carried out revigl
obligations have ceased"

32. | attached importance to the mandatory naturénes obligation which is

shown by the use of the word "shall" which demanssthat the obligation is
mandatory. There is no provision in either of thesgulations or any other
regulation which requires or even enables a coutdryithdraw a request to
a member state under the Dublin Regulation in th@agon arising in this

case. As | have explained, the pre-amble to thdiD&egulations Il explains
the need to deal with the asylum applications "dhpi and that shows that a
speedy decision is required rather than a long drawt procedure.”

Ms Jegarajah submits that Silber J’s reasoningrewvand that he has attached too
much attention to that part of the recital to Dobli which emphasises the need to
determine rapidly the member state which shoulérdahe the asylum claim. Miss
Jegarajah points out, correctly, that the recaabublin 1l also contains the following
passage:-

“4. Such a method [i.e. the method for determinitng member state
responsible for the determination for the asylurplegation] should be based
on objective fair criteria both the member statesdafor the persons
concerned.”
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45,

46.

47.

48.

49.

In my judgment there is nothing unfair to an asylseeker to hold that the requesting
member state has no duty to provide informatiotheomember state which has been
asked to determine the asylum claim if that infdiora comes to light after the
requested state has accepted responsibility tordiete the claim. The asylum seeker
will, in the vast majority of cases, have the oppoity of making representations
about his proposed removal before the requestéel siakes its decision. Essentially,
| agree with the views of Silber J. However, thexeo need to decide the point of
principle definitively in this case. The issue Vbeao consider is whether, on the facts
of this case, the Defendant became obliged to pasaformation which came into
her hands which was provided by the Claimant maronths after the French
authorities had accepted responsibility to deteenthre claim and against a context
that the Claimant had failed without explanationptovide such information in the
many weeks before the French authorities accemsplonsibility to determine the
claim.

| have reached the clear conclusion that the Deifieindid not act unfairly towards the
Claimant at any time prior to the French authosit@ccepting responsibility to

determine the Claimant’s asylum claim and thatlenftacts of this case, at the very
least, there was nothing unfair about the Deferigdailure to pass on information to

the French authorities which came into her handsymaonths after they had

assumed responsibility for the claim.

| add one further observation about the suggestianit can be unfair to a Claimant if
information tending to suggest that Article 16(3aymapply is withheld from the
member state requested to determine the asylum.clhe whole purpose of Dublin
Il is to provide a mechanism for determining whihthe contracting states should
determine an application for asylum. It is veryfidiflt to envisage circumstances in
which it could be thought to be unfair to an asylseeker that his application for
asylum was determined in one member country assgaptw another. If removal to a
third country would involve a breach of the asylseeker’s human rights under the
European Convention on Human Rights, of courserdhmval can be challenged and
it may be that a separate and parallel challengeatsb be brought and maintained
against the allocation of responsibility under Dall (seeR_(AA v _Secretary of
State for the Home Department[2006] EWCA Civ 1550 per Laws LJ). That same
case suggests that a challenge to allocation msy laé brought on rationality
grounds.

Once the French authorities accepted responsilfditydetermining the Claimant’s

asylum claim the Defendant certified that she psgploto remove the Claimant to
France and that, in her opinion, the Claimant waisAtench. In so doing she acted
entirely lawfully in accordance with Schedule 3 ggaph 3(2) of the Asylum and

Immigration (Treatment of Claimants, etc.) Act 2004

The Certification of the Claimant’s Article 8 Claim as clearly unfounded

By virtue of paragraph 5(4) of Schedule 3 to thé®£2®ct it was open to the
Defendant to certify that any human rights claimught by the Claimant was clearly
unfounded. Indeed by virtue of that paragraph & weandatory for the Defendant so
to certify“unless satisfied that the Claim [was] not cleatgfounded”.
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The Defendant considered the human rights claindenbg the Claimant, first, in the
letter of 3 September 2007. To recap, she dedlt @l@ims under Article 2, 3, 8 and
14 of the Convention. In summary, the Defendargated all the Claimant’s claims.
Additionally, however, she said:-

“13. In addition, your client's human rights claim one to which paragraph
5(4) of schedule 3 to the Asylum and Immigratioregiment of Claimant etc)
Act 2004 applies. This requires the Secretary ateSto certify your client’s
human rights claim as being clearly unfounded unkd®e is satisfied that it is
not clearly unfounded.

Having carefully considered all of the evidenceikalde to him, the Secretary
of State has decided that she is not satisfied ythat client's human rights’
claim is not clearly unfounded.

14. Therefore, she hereby certifies under the gioms of paragraph 5(4) of
schedule 3 to the Asylum and Immigration (TreatnzénClaimant etc) Act
2004 that your client’s human rights claim is clgannfounded.”

In the original ground for judicial review this tiécation was not impugned. Further

it was not impugned in the Amended Statement ou@ds dated 30 June 2008. The
first time that certification was alleged to be awful was when Ms Jegarajah
presented her Amended Grounds and Skeleton Argudsat 8 May 2009. In that

document she alleged that the certification of @&@mant’'s human rights claims, in

so far as it related to the claim under Articlev@s unlawful.

The approach to be adopted to challenges to catidin has recently been considered
in the House of Lords irZT(Kosovo) v _Secretary of State for the Home
Department [2009] 1 WLR 348. It is unnecessary to quote fribim speeches of their
Lordships. It suffices that | record that in judgithe issue of whether or not the
Defendant acted unlawfully in certifying the claumder Article 8 | have followed the
principles elucidated in those speeches.

The relevant decision letter for me to considethis letter of 17 April 2009. In
paragraph 1 the letter records:-

“Your client has recently applied for and been geh a certificate of
approval (COA) allowing him to marry a British Gén. In light of this
change in your client’'s circumstances, the UK Bordégency has
reconsidered ECHR Atrticle 8 in regard to his remdeaFrance.”

In paragraph 3 the letter records the informaticovigled by the Claimant about the
circumstances leading to the grant of the COA. dydication for COA was made on
9 January 20009. It revealed that the Claimant ppegdo marry Miss S Satkunarajah
who is a British citizen. The Claimant had metihiended bride in June 2008 and in
August 2008 the Claimant’s parents and the pareftdliss Satkunarajah had
proposed a marriage. The further information predidvas that the Claimant and
Miss Satkunarajah planned to marry in a religioagemony on 11 April 2009 and
thereafter enter into a civil wedding accordingite law of the United Kingdom. As |
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understand it the Claimant and Miss Satkunarajafriesaunder the laws of the UK
on 22 April 2009 having undergone a religious ceyeynon 11 April.

In paragraphs 5 to 10 of its letter the Border Aryeexplains why it is that it reached
the conclusion that removal to France would noatinethe Claimant’s rights under
Article 8. It suffices that | say that the paradrapelate to all of the features usually
associated with the proposed removal of a persanisZmarried to a British citizen.
Ms Jegarajah does not suggest that it was not tpehe Defendant to reach the
conclusion that a removal to France would not bdrethe Claimant’'s rights under
Article 8. She does not need to do so, of courmethfe purpose of her challenge to
the certification.

The only mention of certification in the letter @¥ April 2009 is that contained
within paragraph 10. That paragraph reads:-

“In light of the above, the UK Border Agency isishéd that your Client’s

removal to France will not be a breach of ECHR édi8. The UK Border

Agency is satisfied that your client’s removal tarfce is also reasonable and
proportionate under 8(2) of the ECHR. Therefore, pinevious certification of

3 September 2007 certifying your client’'s ArticlEEEHR claim as ‘clearly

unfounded’ under paragraph 5(4) of Schedule 3 te thAsylum and

Immigration (Treatment of Claimants etc) Act isé¢t®r maintained.”

A literal reading of this paragraph would suggeéstt the decision maker has certified
simply because the decision has been reachedhthaemoval would not breach the
Claimant’s rights under Article 8. If that is theu¢ position the decision maker has
applied the wrong test. Clearly, the claim needb®tlearly unfounded even though
the decision maker has reached the conclusionatante, that he or she should not
accede to it.

Ms Jegarajah points out that the Claimant’s maeriega British citizen cannot be
viewed as the only aspect which should be considareelation to a claim under
Article 8. The Claimant’s close family members desilawfully, in the UK. His
father was granted refugee status in 2001. Ther@lat's mother and siblings joined
his father in 2002 and the Claimant’s sister is roBritish citizen.

On the basis of the decision letter of 17 April 200cannot be satisfied that the
decision maker applied the correct test when detengn whether or not the
Claimant’s claim under Article 8 should be certifid-urther | am persuaded that the
decision to certify was not rational as that waexplained in the speeches of their
Lordships inZT(Kosovo). In my judgment there are sufficient featuresupport of a
claim under Article 8 in this case, to make it fiwaal to certify such a claim as
clearly unfounded.

In reaching this conclusion | have ignored theeletthich was sent to the Claimant
when he was granted approval to marry. | have donsince there is no basis upon
which | could conclude that the letter had beensmm®red by the decision maker
before the claim had been certified. However, @¥émm wrong to ignore that letter

it does not seem to me that its terms are suchltbauld conclude that it was not

irrational to certify the claim under Article 8.
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The Claimant should understand that my decisioacgsfonly certification. He will
now be free to appeal against the dismissal ohisan rights claim under Article 8.
| say nothing about the merits of such an appead,saf course, that it follows from

my judgment that his claim under Article 8 cannat bategorised as clearly
unfounded.

| propose to make an order quashing the decisioth@fDefendant to certify the
Claimant’s claim under Article 8 of the Europeann@ention on Human Rights as
clearly unfounded. Otherwise this application fadigial review is dismissed.



