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with the direction that the applicant satisfies
s.36(2)(a) of the Migration Act, being a person to
whom Australia has protection obligations under
the Refugees Convention.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to be a citizen of Smkaarrived in Australia [in] July 2005 and
applied to the Department of Immigration and Citigtl@ip for a Protection (Class XA) visa
[in] September 2005. The delegate decided to ratugeant the visa [in] December 2005 and
notified the applicant of the decision and his egwrights.

The applicant sought review of the delegate's dwtisnd the Tribunal, differently
constituted, affirmed the delegate's decision felhruary 2006. The applicant sought review
of the Tribunal's decision by the Federal MagissaCourt and [in] February 2008 the Court
set aside the decision and remitted the mattéredtibunal to be determined according to
law.

[In] May 2008 the Tribunal (differently constitutedffirmed the delegate’s decision. The
applicant sought review of the Tribunal's decidigrthe Federal Magistrates Court and [in]
November 2008 the Federal Magistrates Court madserd orders remitting the matter to
the Tribunal to be determined according to law.

The matter is now before the Tribunal for the thinde.
RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafRg to the Status of Refugees as
amended by the 1967 Protocol Relating to the StftRefugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongertkerally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedr&asons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
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outside the country of his former habitual residgng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition mumber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225MIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Hamgludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesg@inst a person as an individual or as a
member of a group. The persecution must have agiadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the partha&f persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbkely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution ézhrs.91R(1)(a) of the Act.

The meaning of the expression ‘for reasons of emivership of a particular social group’
was considered by the High CourtApplicant A’scase and also ipplicant S In Applicant
SGleeson CJ, Gummow and Kirby JJ gave the follovgmgmary of principles for the
determination of whether a group falls within thedidition of particular social group at [36]:

... First, the group must be identifiable by a cheastic or attribute common to all
members of the group. Secondly, the characteostittribute common to all
members of the group cannot be the shared fearekpution. Thirdly, the
possession of that characteristic or attribute dissinguish the group from society
at large. Borrowing the language of Dawson Ajplicant A a group that fulfils the
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first two propositions, but not the third, is megral"social group" and not a
"particular social group”. ...

Whether a supposed group is a ‘particular soc@hgrin a society will depend upon all of
the evidence including relevant information regagdegal, social, cultural and religious
norms in the country. However it is not suffici¢inat a person be a member of a particular
social group and also have a well-founded feareo$gcution. The persecution must be
feared for reasons of the person’s membershipeopémnticular social group.

Fourth, an applicant’s fear of persecution for aa@@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odqrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acinaace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ate® made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

The focus of the Convention definition is not ugpbe protection that the country of
nationality might be able to provide in some paiac region, but upon a more general notion
of protection by that countryRandhawa v MILGEA1994) 52 FCR 437 per Black CJ at 440-
1. Depending upon the circumstances of the pasgicdse, it may be reasonable for a person
to relocate in the country of nationality or forniebitual residence to a region where,
objectively, there is no appreciable risk of thewcence of the feared persecution. Thus, a
person will be excluded from refugee status if uradethe circumstances it would be
reasonable, in the sense of “practicable”, to eipra or her to seek refuge in another part
of the same country. What is “reasonable” in tieisse must depend upon the particular
circumstances of the applicant and the impact upanperson of relocation within his or her
country. However, whether relocation is reasonabiet to be judged by considering
whether the quality of life in the place of relaocatmeets the basic norms of civil, political
and socio-economic rights. The Convention is camegwith persecution in the defined
sense, and not with living conditions in a broaskmseSZATV v MIAG2007] HCA 40 and
SZFDV v MIACJ2007] HCA 41, per Gummow, Hayne & Crennan JJJiQah J agreeing.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant. The Tribunal also
has before it the previous Tribunal files N05/52898 0800927 and the current Tribunal file
0808237.
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Claims as set out in the protection visa applicatio

The applicant is a 23 year old single male. Heesttat he was born at Periyakallar in
Batticaloa. He lists his religion as Hindu, hisretity as Tamil and his occupation as
Computer Instructor. He lists 14 years of educatiohdoes not provide details of any
gualifications. He states that he worked as amunogdr for [College 1] from April 2002

The applicant provided with his application a capyis passport and birth certificate, a
photocopy of his Sri Lankan identity card and atphopy of the certificate of his father’'s
arrest and detention for a three month period B6l$hder the Prevention of Terrorism Act
(POTA)

He also provided a statement setting out the follgwHe states that when he was just four
years of age his father was detained on suspidiardmg the LTTE and never returned
home.

He states that throughout his school years he exmad threats and intimidation from the
LTTE and that an attempt to forcibly recruit hindasther school children was foiled by the
authorities.

He states that on completion of his schooling heroenced study at [College 1] and that he
then worked for them. He states that they offeietdthe opportunity to travel to Singapore
and that he to travelled to Colombo to acquireplaissport but was arrested on the return trip
at a check point. He states that this event ocdunr®ecember 2001.

He states on release he resumed working for [Cellddput was approached by the LTTE to
provide them with computer training and when hésted the LTTE detained him in their
camp at Tharavai. He states that he escaped amdedthome but then came under suspicion
of the authorities and was arrested for a secane. ti

He states that following the tsunami his motherdddhat as the circumstances between
LTTE and the authorities worsened he would facentend she approached an agent to
arrange for him to come to Australia.

Claims as set out in Tribunal file NO5/52898

[In] January 2006 the applicant’s adviser provideslibmission to the Tribunal setting out
reasons why the applicant would be unable to rédowéhin Sri Lanka to avoid the harm
that he fears as was proposed by the delegate dedision record.

The adviser submits that as the applicant haslatwes in Colombo, is not from Colombo,

speaks only Tamil and not Sinhalese the applicantdvnot be free from harm in Colombo

and that there is no part of Sri Lanka where helavba safe from the persecution which he
fears.

Following the hearing before the first Tribunal|lcdhpn] February 2006, the applicant’s
adviser provided extensive country information fritta US Department of State, BBC News
Reports and Amnesty International on the treatroémamils in Sri Lanka. The adviser
submits as follows:

There is a real chance that the review applicantidvbe detained by the Sri Lankan
security forces for reason of his race (Tamil fribim East) and the political opinion
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imputed to him for reason of his race (supportlier LTTE) if he returned to Sri
Lanka now or in the reasonably foreseeable futsiréaamils whose National Identity
card show they are from the North or East weréshtaf being detained at checks or
round-ups than other Tamils.

The adviser refers to Tribunal decisions whereTthigunal found that there is a real chance
of persecution, within Sri Lanka, for Tamils, padiarly young Tamils from the North or
East.

Claims as set out in Tribunal file 0808927

In a submission, dated [in] March 2008, the appliciates that since his arrival in Australia
his mother and sister have been subject to inasitiy by the authorities and he is concerned
for their safety. He states that he is keen todrv either Singapore or India to try and
organize for his mother and sister to leave Srikadout he cannot do this until he is granted
his protection visa.

The Tribunal (differently constituted) took evidenitom the applicant at a hearing held [in]
April 2008. The Tribunal has listened to a recogdirf this hearing.

This Tribunal wrote to the applicant [in] April 28@nviting the applicant to comment on or
respond to the concerns of the Tribunal about asmét¢he applicant’s evidence provided to
the Department. [In] May 2008 in a letter dated february 2008 the applicant provided his
comments.

Claims made out to the current Tribunal

The applicant made a brief written submission ®@Thbunal in which he set out the
following. He states that he fears harm from th@ ETas he believes that they believe he
may seek to provide information to the police alibetLTTE.

He also states that he fears harm from the Sri &aslecurity forces because they suspect
him to be associated with the LTTE. He statestedbelieves that he has been imputed with
a LTTE profile because he is “a young Tamil frora #ast of the country” and persons with
his profile have been imputed with an LTTE politiceew and subject to arrest and
mistreatment in detention.

He states that his father was arrested and subsiydesappeared following arrest by the
security forces.

He states that he cannot relocate within Sri Lardé@ause he does not speak Sinhalese. He
goes on to state that: “Importantly | will be atezbin Colombo because | am a young male
from the north and east of the country. Authorithé think that | belong to the LTTE.”

He states that there are many cases in which ydamgls from the north and east of Sri
Lanka have been granted refugee status by thefaibde provides a list of such cases
sourced from the AustLIl Database. He also provalesmber of news items sourced from
TamilNet in relation to incidents in Batticaloa.
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Claims as stated at the hearing

Theapplicant appeared before the Tribunal [in] Mar6B2to give evidence and present
arguments. The Tribunal hearing was conducted thihassistance of an interpreter in the
Tamil and English languages. The applicant’s adwises present at the hearing.

The Tribunal informed the applicant that it haddreabmissions made to the previous
Tribunals and listened to the recordings of higinga before the previous Tribunals. The
Tribunal asked the applicant whether there wer@gbsito his circumstances since his last
appearance at the Tribunal. The applicant statackitings and atrocities had increased in
Sri Lanka He stated that Tamils are regularly aesksinder POTA.

The Tribunal asked the applicant about his acéigith Australia. He stated that he was
studying but no longer does so. He stated thattiesbme casual work. He stated that he did
undertake a course in Computing Networking at TAFE008. He presented to the Tribunal
a certificate issued by TAFE indicating that th@lagant had achieved a Certificate 1V in
Information Technology.

In response to questions about his education ihérka he stated that he had completed the
Advanced Level Certificate, equivalent to the HEIE.stated that he attended school at
Central College in Periyakallar. He stated thahalleducation was in Tamil and that after he
completed school he did a short course of threetimauration in computing at a private
college, [College 1] and that he then worked fenth

He stated that the college had its head officedto@bo but a branch in Batticaloa which
closed down after the tsunami in December 2004sthied that he worked and studied in
Batticaloa.

The applicant stated that his mother and sistédees Sri Lanka and his father has been
missing since he was four years of age. In redpdut extended family he stated that he has
uncles, aunts and cousins and that they are degpersnany places including India and
Dubai. He stated that his father’s parents havegqehaway but that his mother’s parents are
still living.

When asked about contact with his mother and d&testated that he rings them weekly and
that they have been questioned by the authorkiegeferred to an incident in which the
authorities took people to the local temple andhszted the males and females. He provided
a copy of this news item to the Tribunal.

The Tribunal discussed with the applicant his pagssgnd noted that it had expired. The
applicant stated that he had gone to the Consataetegenewed it for a period of one year but
had not had it renewed since then. The Tribunaadtiat his passport was first issued in
December 2001 and asked the applicant why it watsnhJuly 2005 he sought to come to
Australia. The applicant stated that his life waslanger and that his mother organised
through an agent for him to leave the country.

The Tribunal noted that as he had a passport fl@dd dnwards then clearly the agent’'s
services weren’t sought for this. The applicantestdhat his mother used the services of an
agent to get his visa to come to Australia. ThéUdmal asked the applicant whether the agent
was sought to get a visa to Australia in particuldre applicant stated that they just asked the
agent to get a visa to go anywhere.
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The applicant stated that the agent was basedlonm®o but had sub- agents in his district
and that his mother approached a sub- agent iaré&s

The Tribunal noted that that applicant claims ti@atvas twice detained by the SLA once in
December 2001 and again in April 2004 and that & lneld captive by the LTTE for a
period of three months in January 2004. The applistated that this was correct. The
Tribunal asked the applicant, in light of theseeaxignces and given that he did have a
passport, why he sought to flee the country in 20Q5.

The applicant responded that he did not have asstougove anywhere and that after the
tsunami he did not have problems but that theyestarp again. The Tribunal noted that he
did no seem to have had any further experiences laif claimed detention in 2004. The
applicant stated that he was in fear and that$efahred for his mother and sister who
would be questioned about him or detained instédihaself. He stated that he left Sri
Lanka to save his life and his mother’s and sistlives. The applicant stated that he was in
fear of harm from both the LTTE and the SLA.

The Tribunal noted that his passport listed hisggsion as a musician. The applicant stated
that he was not a musician but that perhaps thet &gel organised this as he had given his
passport to his agent.

The Tribunal raised with the applicant informatmmthe Department file and advised the
applicant that it would be putting this informatitmthe applicant in written form. The
Tribunal noted that in his visitor’'s visa appliaatiit is stated that his father is a businessman
and was providing adequate funds for the son’s toshustralia The applicant indicated that
the purpose of his visit was to see his grandparenustralia and that he was at the time of
his application completing a Bachelor’s degree. apglicant stated that he knew nothing
about these details and that his agent organisedsitor’s visa and so he knew nothing
about this information.

The Tribunal also noted that the Department recodisated that he had applied for an
entertainment visa which fitted with the entry is passport that he was a musician. The
Tribunal noted that this was refused in May 2008 tiat the applicant then applied for a
visitor’'s visa. The Tribunal noted that this wouhdicate that he was not so much fleeing Sri
Lanka to go anywhere but rather attempting to esmfgarticular country- Australia.

The applicant stated that the documents for hisovis visa would have been manufactured
by his agent and he knew nothing about them. ThHrufal indicated that the difficulty this
raised or the Tribunal was that if documents weaaufactured for his visitor’'s visa
application they could equally be manufacturedaf@rotection visa application.

The Tribunal also raised with the applicant medeatience on the Department file. The
Tribunal noted that the applicant provided a mddpanion from a GP dated 19/9/05
indicating that the applicant suffered PTSD, sheufghin and scars as a consequence of
assaults upon him. However at his medical exanundiy the Commonwealth Medical
Officer in response to a series of question abubh&alth he responded in the negative to
any symptoms of depression anxiety or physicalgdihe Tribunal noted that this medical
examination was carried out through a friend actis@n interpreter and that all other details
in the form in regards to his bio data was cormedicating that there was not a language
barrier. The applicant stated that he could natltelsis
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The Tribunal asked the applicant if he was curyemtidergoing any medical treatment. The
applicant provided to the Tribunal a letter fromARITTS dated October 2005 stating that
there was a waiting list for appointments with th@ie applicant stated that he did not
pursue STARTTS further after this letter. He stateat he did see doctors but that he is
hampered by the fact that he does not have a Medozad.

The Tribunal discussed with the applicant whethemnil was the only language he spoke.
The Tribunal noted that his TAFE course was prediyna the English language. The
applicant stated that he knew limited English. k¢esl that his education was in Tamil and
that this was the only language he was conversgint w

The adviser queried the relevance of the languaagium of the applicant’s education. The
Tribunal noted that before the first Tribunal teeue of relocation to Colombo was discussed
with the applicant who had stated that as he gmbke Tamil he could not relocate to
Colombo.

The Tribunal discussed with the applicant his fefdrarm on return to Sri Lanka. The
applicant stated that he believed that he wouldrbested at the airport as a Tamil who had
gone abroad. He stated that if arrested they wioaNe records on him and he feared
mistreatment by the authorities. He stated thatilBaame arrested daily in Colombo. He
stated he feared that he would be killed. He sttitatihe also was fearful for his mother and
sister.

The Tribunal asked the applicant if he had furiksues to raise with the Tribunal. The
adviser indicated that the applicant may wish tavjate further information to the Tribunal
but would do so in writing when responding to teetsn 424A letter to be provided to the
applicant.

The Tribunal indicated that it did have concernsudlthe applicant’s claimed experiences of
past harm in light of conflicting documentation las health form and visitor visa
application. However, the Tribunal did accept thatvas a young Tamil male and would
need to also consider harm that the applicant nigglg as a young Tamil male on returning
to Sri Lanka.

Country Information

The UK Home Office Country of Origin Report for &ianka (dated February 2009)
provides the following background information redevto the applicant’s claims

Tamils

20.06 Approximately 8 to 9% of the population afen@ Tamils (the combined
total of Indian and Sri Lankan Tamils) — see paspgr20.01 above. Jane’s Sentinel
Country Risk Assessments, Country Report, Sri Laakaessed 31 December 2008)
observed that:

“Tamils comprise approximately 90 per cent of tispydation in the Northern
Province and approximately 40 per cent of the patpart in the Eastern Province
Although these two provinces are considered bystihéankan Tamils as
constituting the traditional Tamil homeland in Bainka, just under 50 per cent of
Tamils actually live outside the Northern and Basfgovinces (although excluding
the Indian Tamils, only 33 per cent live outside tWwo provinces)...The



overwhelming majority of Tamils speak Tamil and Hiadus."[5a] Demography, 30
April 2008)

20.07 In Colombo district there were 247,739 SnkaaTamils and 24,821 Indian
Tamils out of a total population of 2,251,274 (figs from the 2001 census). The
districts of Ampara, Gampaha, Kandy, Puttalam andidda Eliya also had a high
concentration of Tamils. However, data from Jaffiannar, Vavuniya, Mullaitivu,
Kilinochchi, Batticaloa and Trincomalee distriatswhich the 2001 census
enumeration was not completed were not included Lghkan Department of
Census and Statistics (Statistical Abstract 20Giapter Il, tables 2.10 - 2.11,
accessed on 17 September 20683]

Human Rights

7.03 As noted in the U.S. State Department (USEDyntry Reports on Human
Rights Practices 2007, Sri Lanka, issued on 11 Mae®8 (USSD 2007):

“The government's respect for human rights contirtoedecline due in part to the
escalation of the armed conflict. While ethnic Tisnsomposed approximately 16
percent of the overall population, the overwhelmimgjority of victims of human
rights violations, such as killings and disappeeeanwere young male Tamils.
Credible reports cited unlawful killings by goverent agents, assassinations by
unknown perpetrators, politically motivated killsxgnd child soldier recruitment by
paramilitary forces associated with the governmdisgppearances, arbitrary arrests
and detention, poor prison conditions, denial ofgablic trial, government
corruption and lack of transparency, infringemefimetigious freedom, infringement
of freedom of movement, and discrimination agamistorities. There were
numerous reports that the army, police, and pragowent paramilitary groups
participated in armed attacks against civilians jradtticed torture, kidnapping,
hostage-taking, and extortion with impunity. Thieigiion deteriorated particularly in
the government-controlled Jaffna peninsula. By 'gg2007] end extrajudicial

killings occurred in Jaffna nearly on a daily beesnsl allegedly perpetrated by
military intelligence units or associated pararaiiiés. There were few arrests and no
prosecutions as a result of these abuses, alttmuagmber of older cases continued
to make slow progress through the judicial syst®mvernment security forces used
the broad 2005 emergency regulations to detailianigi arbitrarily, including
journalists and members of civil societyaf] (Introduction)

8.10 The Human Rights Watch (HRW) report ‘Returifar, Human Rights
under Siege’, published on 6 August 2007, recottat “Over the past 18 months,
the Rajapaksa government has detained an undetztmimber of people reaching
into the hundreds under the [emergency] regulatibhe primary targets are young
Tamil men suspected of being LTTE members or supmrbut the government has
recently cast a wider net, arresting non-Tamilsaftegedly supporting the LTTE.
The overbroad and vaguely worded regulations altovthe detention of any person
‘acting in any manner prejudicial to the natioratgrity or to the maintenance of
public order, or to the maintenance of essentiaices.” The authorities may search,
detain for the purpose of a search, and arresowiith warrant any person suspected
of an offense under the regulationg1f (Summary

8.16  On 17 October 2008 tBaily Mirror reported that P. Radhakrishnan had
accused the police of arresting "five to 10 Tamibple" every day in Colombo and
its suburbs using the registration details andadhgbody carrying identity cards with
addresses from rebel-held areas was immediatedgtad. Those figures were



corroborated by Chief Justice, Sarath N. Silva, Whd previously told the media
that nearly 1,400 Tamils are currently in custqay]

Incidents between May and December 2007 - Colombo

8.19 The pro-LTTE website TamilNet reported a nunidfdarge-scale arrests of
civilians in Colombo between May and July 2007. §éarrested (mainly for failing
to prove their identity and the reason for theeggence in a certain area) were almost
exclusive young Tamil men mainly residents or redief Trincomalee, Killinochchi,
Jaffna, Batticaloa, and Upcountry. Many were reddaafter proving their identity

and satisfactory reasons for their stay in thetlonfbut others were remanded in
custody for further questioning. (TamilNet, 4 Ma30Z [381]; TamilNet, 2 June 2007
[38m]; TamilNet, 27 June 200T38p]; TamilNet, 9 July 2007{B8q]

8.20 In aletter dated 13 August 2007, the BHC aflo@bo noted that “The
cordon and search operations seem to target Tamtilscasual employment and
temporary accommodation. While most detained deased quickly, a proportion
end up in more long term detentiofi.5e]

8.21 The Minority Rights Group International briegiof December 2007 noted
that:

“Following two suicide bomb attacks in late NovemB807 the government arrested
some 1,000 Tamils in Colombo and other southerm$ovccording to a statement
by Tamil MP Mano Ganeshan, who is also the Convehtre Civil Monitoring
Commission, the military bundled Tamils into buslsaegardless of age and sex,
and took them for questioning. Some were detainegpécial counter-terrorism
detention centres. Figures and details of thosestad are difficult to obtain, and
international human rights groups have warneddhatprocess is rarely met when
these arrests and detentions occur... Many ofdkiergment detention centres are out
of bounds and there is very limited informationtba numbers of those arrested and
detained under counterterrorism laws. Informatiortree status of the detainees is
hardly ever made available. The country’s forcesaso known to use methods of
torture against detainees.” (Minority Rights Graaogernational, ‘One year on:
counter-terrorism sparks human rights crisis feiL8nka’s minorities’, December
2007)[62b] (p4-5)

8.22  As reported by the pro-LTTE website TamilNetZoDecember 2007:

“Sri Lankan armed forces have arrested around 18081 men and women in wide
scale cordon and search operations within thetf&stours in Colombo and other
districts in South, Tamil parliamentarians told maeid Colombo on Sunday. 351 of
the arrested persons in Colombo, currently deta@@&bosa detention camp,
complained that many of them were arrested dedpitamenting their identity and
that they have not been provided proper food aimk dor the last 48 hours. 51 of the
detainees, at Boosa, were females...Tamil civiliaasevarrested in Modara,
Grandpass, Gampaha, Ratmalana, Chilaapam (Chiavests were also reported in
Kotagala and Pusallawa areas in the Up-Coun[zgab]

28.27 The BHC letter of 13 August 2007 further doteat:

“Staying in Colombo is difficult for Tamils who d@rhave adequate Sinhala
language skills. Without Sinhala, if a Tamil persestopped at a check point he cant
[sic] express the reason for staying in Colombahsg can be easily picked up &
harassed. The cordon and search operations seangeéd Tamils with casual



employment and temporary accommodation. While rdestined are released
quickly, a proportion end up in more long term aéten...Under the law anyone can
stay in Colombo without giving any prior noticettee Police or Security forces. The
eviction of Tamils was justified by the IGP (Inspmogeneral of police) who said that
'‘We evicted the people who are staying in Colomiibout a valid reason'. But there
is no legislation to support that except the Higle8ity Zone rules, which would
tend to exclude all civilians from certain areasople who come to Colombo for
administrative issues such as applying for visassports or taking exams stay in
lodges, because its [sic] cost effective. The exparcessing zones also require large
numbers of casual workers who tend to stay in gla€enultiple occupation to save
money.”[15€]

28.28 As reported by tHaaily Mirror (Sri Lanka) on 29 November 2007:

“When the fundamental rights violation petitiongdi against the eviction of Tamil
lodgers from Colombo came up in Court, CounsetHerpetitioners agreed to
consider the court’s suggestion [for an amicabdelgion] in this matter, since the
Prime Minister had tendered an apology. It was alggained that an interim order is
in existence preventing the removal of personsawuitmeasonable suspicion and a
valid reason...Leave to proceed has already beetegréor the alleged infringement
of freedom from torture, right to equality and elgqu@tection of the law as well as
discrimination on the grounds of race, religiomgaage, place of birth etc, freedom
from arbitrary arrest and detention and freedommo¥ement and of choosing his or
her residence within Sri Lanka. The Supreme Coattdiready issued an Interim
Order directing the IGP not to take any steps ecaate Tamil persons from
Colombo or to prevent them from entering and styinany part of Colombo. The
petitioners are seeking relief and effective reslirgespect of infringement of the
fundamental rights of a large section (Tamils)h&f &ri Lankan society who have
been and are being further discriminated agairgsigaavely prejudiced.f11x]

28.29 A letter from the BHC Colombo dated 16 Map&@xpanded on the the
issue of eviction of Tamils from lodges in Colombo:

“In June 2007, Inspector General of Police Victerdra said, ‘Tamils who were
loitering in Colombo were given transport to rethiome unless they had proof of
employment there’. However, many people from themaast and other regions of
Sri Lanka who had checked-in at the lodges, wef@olombo for a variety of
reasons. Many were coming to look for employmentyralertake studies, or to
receive medical treatment, or intending to travebad, plus people came to obtain
official documents like identity cards or passpoBst heavily armed police officers
had entered the lodges in the Wellawatte, Kotaheadah and Wattala areas of
Colombo and a total of 376 persons were evictetl, 28les/85 females. Only 186
have since returned. It remains that Tamils livm@olombo for short periods of
time, particularly in multiple-occupancy residersiare subject to intense police
scrutiny. (Source of a majority of the above waskdndaramy, Executive Director
of the Centre for Human Rights Development — CHRDEr

8.33  Aletter from the BHC Colombo dated 16 May 20@ted:

“During cordon and search operations in Colombo/@&m, a majority of persons
who were arrested fell into 3 categories; those tdmbfailed to produce their
national identity cards; those who had failed teega satisfactory reason as to why
they were in the area if they emanated from angibdrof the country; and those
arrested under Prevention of Terrorism Act/Emergddegulations if they were
suspected of being associated to the LTTE. Tamwils fa vast majority of those
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arrested, although several Muslims were also detiaiihere were no reports of
Sinhalese being detained. The Government has dlied60 persons detained in
Boosa detention camp, and another 300 held ingstations in Colombo and
surrounding suburbs at any one time. These figumgsdepending on the current
security situation.15r]

8.34 The same letter continued:

“Invariably, the police target Tamils in the ColooiGampaha district given the
present security situation. One must assume thatphofile likely suspects based on
risk assessment, e.g. male, Tamil, aged betwe&b 1iesiding in low-budget, multi-
occupancy housing etc. Frequent cordon and seaeatations, and swoops on
lodgings are all centred on Tamils. However, thveas at least one crackdown in
Gampaha during 2006, when there was a reporte@ didke Sinhala Tigers. The
police have also reported that it was a Sinhalesaam accompanied by her mother
who carried out the Dambulla bus bombing on 2nd ity 2008, and that
investigations showed that Ruwanwelisaya [templag the intended targetisr

8.42  “In the great majority of cases documentedibgnan Rights Watch and Sri
Lankan groups, evidence indicates the involvemégbwernment security forces —
army, navy, or police... Relatives frequently desediluniformed policemen,
especially members of the Criminal Investigatiorp@#ment (CID), taking their
relatives into custody before they ‘disappearedhe involvement of the security
forces in ‘disappearances’ is facilitated by Snnka's emergency laws, which grant
sweeping powers to the army along with broad imtyuindm prosecution. Several
provisions of the two emergency regulations culyentforce create a legal
framework conducive to ‘disappearances.” (HRW,¢Re&ing Nightmare - State
Responsibility for ‘Disappearances’ and AbductionSri Lanka’, March 2008p1d]
(p4-5)

8.43  “No matter who is responsible for the ‘disaamp@éces,’ the vast majority of
the victims are ethnic Tamils, although Muslims &mchalese have also been
targeted. The security forces appear to targeviehgials primarily because of their
alleged membership in or affiliation with the LTT®oung Tamil men are among the
most frequent targets, including a significant nemtf high school and university
students.” (HRW, ‘Recurring Nightmare - State Reilility for ‘Disappearances’
and Abductions in Sri Lanka’, March 2008).d] (p6-7)

FINDINGS AND REASONS

The Tribunal finds that the applicant is a citizérsri Lanka who resides in Australia as a
non-citizen. The Tribunal makes this finding on Hasis of the applicant’s passport
presented at the hearing.

The applicant’s claims may be summarized as folldwesclaims that he is a young single
Tamil male from eastern Sri Lanka. He claims thafféimily have experienced ongoing
harm from the Sri Lankan authorities because df tfemil ethnicity and imputed political
opinion as LTTE sympathizers and associates. Hmslthat in 1986 his father was arrested
by the authorities under suspicion of collaboratioth the LTTE and that since that time his
father has been missing presumed dead.
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He claims that as a school child he was caughtfailed attempt by Tamil extremists to
abduct him and other Tamil students and that a LIEBBer lectured them at school about
the importance of involving themselves in the LTTE.

He claims that he worked as a computer instrudtfiCallege 1] in [place name deleted:
S.431(2)] from 2001 until December 2004 (when tbikege closed down because of the
tsunami) and that some LTTE operatives attendeddltege to learn computer skills. He
claims that the LTTE suspect him of giving inforioatabout their operations to the Sri
Lankan authorities and that they forcibly detaihed in an LTTE camp in January 2004 for
a period of three months. He claims that he man&gedcape when parents approached the
camp and demanded the release of their children.

He claims that the authorities have on two occasarested him on suspicion of association
with the LTTE on the basis of his ethnicity. Heigla that he was detained in December
2001 for a period of two months and that he waaidet again in April 2004 for a period of
two weeks. He claims that on both occasions heswhgect to mistreatment and torture by
the authorities. He states that on his releasedseswbject to reporting conditions.

He claims that he fears that if he returns to @nka he will be subject to further arrests by
the Sri Lankan authorities because of an imputéitigad opinion of an LTTE associate. He
claims that he cannot relocate to an area sucloksn®o because he only speaks Tamil and
in any event his identity card indicates that ha '&mil from the east and that this profile
means that the authorities will consider him t@lel TE associate.

He claims that since his arrival in Australia hel & family have been pressed by members
of the Karuna faction to provide financial supporthe organization.

The Tribunal finds as follows. The Tribunal accepist the applicant is a Tamil from the
eastern area of Sri Lanka The Tribunal makes thdirfg on the basis of the applicant’s
passport, identity card and birth certificate (espof which are located on the Department
file) which indicate that the applicant was borrPieriyakallar.

The Tribunal does not accept that the applicanbleas subject to all the incidents of past
harm that he so claims. In particular the Tribuh@és not accept that the applicant has been
twice arrested by the Sri Lankan authorities arigjesa to mistreatment and torture in
detention. Nor does the Tribunal accept that th@iegnt was detained by the LTTE.

The Tribunal makes these findings on the basib®bBpplicant’s oral evidence before the
Tribunals which was unconvincing on several poifitee Tribunal notes that the applicant
has provided with his protection visa applicatioeport from [a GP] (dated [in] September
2005) in support of his claim to have sufferedumtand to be now experiencing PTSD thus
inhibiting his ability to recall details of his gasxperiences.

The Tribunal notes, however, that the applicanteawent a medical examination [in]
September 2005 through Health Services Austratlaaktpart of the visa application process
This medical report indicates that before the madificer the applicant reported via an
interpreter hat he had never had anxiety, depnessioervous complaints requiring
treatment, nor had he ever had pain in the back oepint. The applicant also indicated
that he had not ever had any illness injury or ediondition lasting more than 2 weeks or
any recurring condition. He also indicated thahkad not had any medical, physical,
psychological or other treatment over the pasté&sge
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The Tribunal further notes that when the appliapylied for his Visitor's visa to come to
Australia he provided evidence that his father easiccessful businessman who was
providing sufficient funds to support the applicanthis visit to Australia. This information
provided by the applicant in his Visitor’s visa #ipation calls into question his claim set out
in his protection visa application that his fatdesappeared when the applicant was four
years of age and that the applicant, his mothersatdr have struggled to survive on their
own.

However, the Tribunal has formed the view thas tihnnecessary to make definitive findings
about all of the applicant’s claims of past harmhesTribunal is satisfied that as the
applicant is a young Tamil male from the eastegioreof Sri Lanka there is a real chance
that he could face persecution for a Conventiosaean his return to Sri Lanka.

The Tribunal makes this finding on the basis ofdbentry information (set out above)

which indicates that the applicant by reason offélce that he is a young Tamil male from the
east of Sri Lanka could be detained by the Sri barkuthorities in a cordon and search
operation or at a checkpoint. Whilst this of its#dies not constitute persecution, the country
information does indicate that upon arrest persdrnise applicant’s profile are not
infrequently subject to prolonged detention andireéted in detention. The Tribunal finds
that this constitutes serious harm for a Convents@son —that of a particular social group-
young Tamil male of the eastern or northern ditdric

Accordingly, the Tribunal is satisfied that althduidpe probability that the applicant would be
detained and mistreated may be small, it is notethe real possibility and as such there
exists a real chance that the applicant could pacsecution for a Convention reason should
he return to Sri Lanka now or in the reasonablgdeeable future.

CONCLUSION

The Tribunal is satisfied that the applicant [geason to whom Australia has protection
obligations under the Refugees Convention. Theeefue applicant satisfies the criterion set
out ins.36(2)(a) for a protection visa.

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies s.36(2)(a) of the Migration Act, beingeason to whom Australia has protection
obligations under the Refugees Convention.

| certify that this decision contains no informativhich might identify the
applicant or any relative or dependant of the appili or that is the subject of a
direction pursuant to section 440 of Hegration Act1958.

Sealing Officers ID: RCHADW




