FEDERAL MAGISTRATES COURT OF AUSTRALIA

SZIZY & ANOR v MINISTER FOR IMMIGRATION & [2007] FMCA 264
ANOR

MIGRATION — Review of Refugee Review Tribunal decis — refusal of a
protection visa — applicant claiming political pseation in Sri Lanka —
whether the applicant had also raised a claim tdaa of persecution based
upon his Tamil ethnicity, which was not dealt witi the Tribunal, considered
— Tribunal accepted applicant’s claim of detentimmd torture which was
irrelevant to his political claim, but which wouldhve been relevant to a claim
based upon ethnicity — claim arising from the aggit’s material although not
clearly articulated by him — jurisdictional errauind.

Federal Magistrates Court Rules 200%th)

Appellant S395/2002 v Minister for Immigrati(2003) 203 ALR 112
Chen v Minister for Immigratio(2000) 106 FCR 157

Dranichnikov v Minister for Immigratio(2003) 77 ALJR 1088

Htun v Minister for Immigratiorf2001) 194 ALR 244

Minister for Immigration v Sarrazola (No 22001) 107 FCR 184
NABE v Minister for Immigratiof2004] FCAFC 263
Paramananthan v Minister for Immigrati¢h998) 94 FCR 28

Re Minister for Immigration and Multicultural anddigenous Affairs; Ex
parte S134/20022003) 195 ALR 1

SCAL v Minister for Immigratiof2003] FCAFC 301

SDAQ v Minister for Immigratio(2003) 199 ALR 265

SGBB v Minister for Immigratio(2003) 199 ALR 364

Sellamuthu v Minister for Immigratigid999) 90 FCR 287

STYB v Minister for Immigratiof2004] FCA 705

SZAIX v Minister for Immigratiof2006] FCA 3

Thevar v Minister for Immigratiof.999] FCA 1182

WAEE v Minister for Immigratio(2004) 75 ALD 630

First Applicant: SZIZY

Second Applicant: SZIZZ

First Respondent: MINISTER FOR IMMIGRATION &
CITIZENSHIP

SZIZY & Anor v Minister for Immigration & Anor [200] FMCA 264 Cover sheet and Orders: Page 1



Second Respondent: REFUGEE REVIEW TRIBUNAL

File Number: SYG1852 of 2006
Judgment of: Driver FM
Hearing date: 6 March 2007
Delivered at: Sydney

Delivered on: 11 May 2007

REPRESENTATION

Counsel for the Applicant: Ms B Nolan
Solicitors for the Applicant: Wright Stell Lawyers
Counsel for the Respondents: Mr J Mitchell

Solicitors for the Respondents: Blake Dawson Waldron

ORDERS

(1) A writ of certiorari shall issue quashing the demisof the Refugee
Review Tribunal signed on 29 May 2006 and handeasindon 8 June
2006.

(2) A writ of mandamus shall issue, requiring the RefigReview
Tribunal to redetermine the review application befd, according to
law.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SY G1852 of 2006

SZIZY
First Applicant

YA VA
Second Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

I ntroduction and background

1. This is an application to review a decision of fRefugee Review
Tribunal (“the Tribunal”) handed down on 8 June @00rhe Tribunal
affirmed a decision of a delegate of the Minist&t to grant the
applicants protection visas. The following backgrd relating to the
protection visa claims of the applicants and thieuiral’s decision on
them is taken from the written submissions of thpliaants and the
Minister.

2. The first applicant (hereafter “the applicant”)aiitizen of Sri Lanka.
He left Sri Lanka on 14 March 2005 and arrived instalia on
15 March 2005. He lodged an application for aguton (Class XA)
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visa under cover of letter from his then solicitdeged 26 April 2005.
That application included his wife, the second egapit, who did not
make independent claims, relying instead on her lpeeship of his
family.

3. The applicant claimed to have a well-founded fe&rpersecution
because of his perceived affiliation with the Lidgon Tigers of Tamil
Ealam (“LTTE”). The applicant wife relied on herembership of his
family (relevant documents “RD"117).

4. In a statement attached to his application for @tgation visa, the
applicant claimed, in summary, the following (RD33)

a)

b)

c)

d)

f)

9)

h)

)

k)

He was the target of attempted murder on a fewsicos.

He was followed by political opponents, and relooat to four
different places did not deter them.

His aunt was killed for harbouring him and for mi¥ulging his
whereabouts.

People with whom he associated were brutally kilad his
political opponents with the help of the Sri Lanlkarthorities.

He was searched.
He feared serious persecution and for his life.
He is a Sri Lankan Tamil.

His political career started in or about August3.9&t 14 years of
age).

In 1983, thousands of innocent Tamils were killgdSinhalese
with the help of the Sri Lankan authorities.

He joined in demonstrations against the Sri Lan&athorities
and Sri Lankan Government for not protecting theocent
Tamils and also for aiding and abetting the Sindele

He was charged by the police for organising andgjating in
demonstrations against the Sri Lankan Government.
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l)  Although his parents refused to send him to theetabon Tigers
of Tamil Ealam (LTTE), he helped in their propaganebrk as he
did not have any other alternative.

m) From age 14-23, he was taken into custody by theyam three
occasions and assaulted and ill-treated by theall@tcasions.

n) In 1991, the Sri Lankan army attacked his arealasmitiouse was
destroyed by shelling.

0) In 1993, he was admitted to the Eastern Universaty
Vantharumullai. One day in that year when retugrinome from
the University, there was an incident where he detsined and
accused of being an LTTE member by an army offioer,the
basis that ‘all Tamils are LTTE supporters’, who liim severely
and cut his right hand with a broken bottle. Arafficers shot at
the bus and he was subsequently interrogated,neeltdor four
days and assaulted. He was released on certaditioos.

p) In 1996 he commenced employment as a teacher in
Kakkachchivaddai, a stronghold for the LTTE. Frd®07 he
assisted Kaushalyan and Karuna, high ranking offiaa the
LTTE, primarily in social, administrative and acotsi work. He
was pressured to join the LTTE. At public meetihgswvas asked
to sit with Kaushalyan and Karuna to impress thalipu

g) In 2004, there was a split between Karuna, a hegiking LTTE
commander and the LTTE. Karuna subsequently heftLITTE.
This led to hostilities between the LTTE and Kartinat resulted
in the assassination of 12 of Karuna’s support&aruna sought
the assistance of Sri Lankan authorities and Kasusigpporters
went in search of the applicant. As a result tipplieant
relocated four times.

r)  The applicant was targeted by Karuna supporterslvetieved he
was an LTTE supporter.

s) After the Tsunami in December 2004 Karuna’s sumgsrnivent to
the applicant’s aunt’s house in search of the appti His aunt
was later found dead.
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t)  After the applicant obtained a visa for travel tasfalia Karuna’s
supporters along with army officers in civilian gsewent in
search of the applicant.

u) He feared persecution at the hands of Karuna's@tgrs and Sri
Lankan authorities.

5. On 12 August 2005 a delegate of the Minister refuie grant the
applicants a protection visa. On 14 September 2@85 applicant
applied to the Tribunal for review of the delegatdecision (RD 71-
76). The applicant gave further oral evidence teetbe Tribunal on
21 December 2005.

6. The Tribunal's written statement of reasons (RD, #Ecords the
applicant’s claims, outlined above, and a summdrthe applicant’s
oral evidence.

7. Under the heading “Findings and Reasons” the Tabunade the
following key findings:

a) It did not accept the applicant’s claims regardmg political
profile, either real or imputed, such that we wohblve been or
would face a real chance of being sought, for gunent which
would amount to persecution under the Conventidating to
Refugees 1954, as amended by the 1967 Protocoh{&xion”).

b) The Tribunal referred to an anonymous letter reszkivm relation
to the applicant’s claims (which stated that thpliapnt’s claims
were untrue and that his situation in Sri Lanka wamething
other than he was claiming). The Tribunal statedad totally
discounted the letter, giving it no weight.

c) The Tribunal found that the applicant’s claims diok establish
that he was a persamantedas a result of his previous activities
(his social and administrative work for an LTTE ni®m his
work as a teacher and the representational worlditleas a
teacher and educated member of the community).

d) The Tribunal did not accept that the applicant waspelled to
work for Kaushalyan.
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e) The Tribunal did not accept that applicant was pedsat all by
the Karuna group.

f)  The Tribunal did not accept that the applicant'stavas killed
because she had given refuge to the applicantingindhe
applicant’s story far-fetched in the light of hieepious activities
and associations.

g) The Tribunal found that the applicant was not soughthe Sri
Lankan army because of the close cooperation betwese Sri
Lankan army and the Karuna group.

h) The Tribunal accepted the applicant’s claims iratieh to the
1993 bus incident: that he was held, tortured &ad this lead to
his abandonment of his university studies. Howeter Tribunal
found that episode of little relevance, 13 yearter]ato the
subsequent claim that he was a person wanted.

Thejudicial review application

8. These proceedings began with a show cause apphcitd on 3 July
2006. The applicant asserted actual notificatidnthee Tribunal
decision on 9 June 2006. 1 find that the applazativas filed within
time. | gave directions in relation to the condoftthe matter on
27 July 2006. Those directions related to thendiliof additional
material. A preliminary hearing pursuant to rue 12 of theFederal
Magistrates Court Rules 200{Cth) was to have been held on
9 October 2006, however, that hearing was dispengdd and the
matter proceeded to a final hearing on 6 March 2007

9. The applicants now rely upon an amended applicafited on
28 September 2006. The following ground of theliappon is relied
upon:

The Tribunal failed to deal with an integer of theplicants
claim, thereby constructively failing to exercisgjurisdiction.

Particulars
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The applicant claimed that he was held and tortubgdthe Sri
Lankan army, one of whose members told him thathfto all
Tamils are LTTE supporter¢RD 120).

The Tribunal accepted that the applicant had beeitd hand
tortured by the Sri Lankan army (RI36).

The Tribunal did not reject the applicant’s claithst (RD119):

1) from age 14-23, the applicant was taken intstody by the
army on three occasions and assaulted and ill-edalby
them on all occasions;

i) after the 1983 riot, Tamils were taken intcstady, detained
indefinitely without being charged or produced efoourt;

iii) as time passed, the arbitrary arrest of Tarbdys and the
atrocities of the Sri Lankan authorities increased,;

iv) Tamils were discriminated and treated unreaduy and
they were considered second-class citizens;

v) thousands of Tamils were mercilessly persecatetkilled
by the Sri Lankan authorities; and

vi) in 1991, the Sri Lankan army attacked the ajgpit's area
and his house was destroyed by shelling.

The Tribunal's positive finding, coupled with thiesance of any
rejection of the above claims, raises the case thatapplicant
may face persecution from the Sri Lankan army beedwe is a
Tamil. The Tribunal was required to determine thase,
although it may not have been clearly articulateg the
applicant: seeHtun v Minister for Immigration and Multicultural
Affairs (2003) 194 ALR 244 at 248 and the cases there.cited

Although the Tribunal found that the Sri Lankan grimd no
interest in the applicant on grounds of real or ungx political
opinion by reason of his activities (RD 135.5, B36it failed to
consider whether the applicant faced persecuti@mfrthe Sri
Lankan army because he is a Tamil.

To make a decision without having considered ald¢laims is to
fail to complete the exercise of the jurisdictionbarked on. The
claim or claims and their component integers aresiderations
made mandatorily relevant by the Act: ddin v Minister for
Immigration and Multicultural Affairg2003) 194ALR 244 at 259
and the cases there cited.
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The evidence

10. | have before me as evidence the book of relevactimients filed on
22 August 2006. | also have before me as evidéneeaaffidavit of
Oliver David Young filed on 27 February 2007, toighis annexed an
Auscript transcript of the hearing conducted by fh@bunal on
21 December 2005.

Submissions

11. The applicants make the following written submission relation to
the grounds of review advanced in the amendedegipn:

In this application the applicant alleges that tha&unal failed to
address a clearly articulated claim and fell intorigdictional
error: Dranichnikov v Minister for Immigratiorf2003) 77 ALJR
1088; NABE v Minister for Immigration[2004] FCAFC 263;
Htun v Minister for Immigration2001) 194 ALR 244NBGV v
Minister for Immigration[2005] FCA 690. Put differently, the
error made by the Tribunal was to re-cast the agpit's claim on
a more limited basis than it was put.

The Tribunal identified the applicant’s claim asirge contained
in the statement attached to his visa applicatlarthis statement
the applicant claimed that he was held and tortubgdthe Sri
Lankan army, one of whose members told him thathfto all
Tamils are LTTE supporters” (RD 120).

The Tribunal accepted that the applicant had beetaided and
tortured by the Sri Lankan army (RD 136). Furthbe Tribunal
did not reject the following claims:

a) that from age 14-23, the applicant was taken intstady by
the army on three occasions and assaulted ancegitéd by
them on all occasions.

b) that after the 1983 riot, Tamils were taken intcstogly,
detained indefinitely without being charged or pwodd
before court;

Cc) as time passed, the arbitrary arrest of Tamil baysl the
atrocities of the Sri Lankan authorities increased;

d) that Tamils were discriminated and treated unready
and they were considered second-class citizens;
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e) that thousands of Tamils were mercilessly persecated
killed by the Sri Lankan authorities; and

f) that in 1991, the Sri Lankan army attacked the &japit's
area and his house was destroyed by shelling.

This raises the claim that the applicant may faeespcution from
the Sri Lankan army because he is a Tamil. That@nvention
reason.

Although the Tribunal found that the Sri Lankan grimd no
interest in the applicant on grounds of real or uigx political
opinion by reason of his activities (RD 135.5, B36it failed to
consider whether the applicant faced persecutiamfrthe Sri
Lankan army because he is Tamil.

On making these findings the claim of well-foundedr of
persecution for membership of an ethnic group becamn
“‘integer” of the applicant's caseHtun at 259, [42], SCAT v
Minister for Immigration[2003] FCAFC 80 at [29]. A failure to
deal with such an "integer" amounted to a failufetfee Tribunal
to complete the jurisdictional task required obit Part 7 of the
Migration Act 1958(Cth) (Migration Act), and in particular by s
414. As a result of this initial failure there was,addition, “... a
serious absence of assessment of the imponderablast the
future as a required component of the assessmetud adether
there was a real as opposed to a remote chancernskepution”:
Htun at 259-60, [43].

The Tribunal is required to determine whether tpelecant has a
well founded fear of persecution for the Conventieason of
ethnicity, even if this claim may not have beereustdod to have
been clearly articulated by the applicandtun at 248 and
Sellamuthu v Minister for Immigratiofl999] 90 FCR 287 at
292, cf.Minister for Immigration v Islanj2001] FCA 1681.

The claim or claims of the applicant and their cament integers
are considerations made mandatorily relevant by &uw: see
Htun at 259, and the cases there cited. To make a idacis
without having considered all the claims is to tailcomplete the
exercise of jurisdiction embarked on. By failimgdeal with the
guestion of whether the applicant had a well — ttadh fear of
persecution for reasons of his ethnicity, the Tndludid not
consider a question which it was its duty to coesiénd this
amounted to a constructive failure by the Tributtakxercise its
jurisdiction: Minister for Immigration and Ethnic Affairs v Guo
(1997) 191 CLR 559 at 577 an8ellamuthu at [21]. Or
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differently put it the failure by the Tribunal toake the necessary
inquiry was an error of law going to its jurisdioti because it
affected the exercise of the Tribunal's powddinister for
Immigration v Yusuf(2001) 206 CLR 323.

It is on this basis that the decision of the Trialmis a nullity
and is therefore, not a privative clause decisiond ais
unprotected by s 474 of the Migration Act. It istbis basis that
this Court is allowed to intervene to issue therqgative relief
sought by the applicant.

12. The Minister’s written submissions are relevansyfalows:

In respect to the ground summarised in paragraph(eg, the
First Respondent submits that:

a) The Applicant’s claims were that he had a well-fbech fear
of persecution based on his perceived affiliatiothWwTTE,
such perception being held by the Karuna and the Sr
Lankan Army: CB 37; transcript fpage 9, line 9]

b) These claims were articulated at the hearing by the
Applicant in answer to requests by the RRT member f
clarification as to the basis of his fears: trangtr at
[page 8, line 4]; [page 8, line 40], [page 13, liB¢
[page 21, line 44]; [page 23, line 33]; [page e H].

c) The RRT considered all of the evidence in suppothose
claims and made findings in respect to those claims
Specifically, the RRT member stated (CB 128):

The applicant[’s] claims in relation to the actigg of
the Karuna group, the Sri Lanka Army and the LTTE
are consistent with the available country informafi
some of which the applicant himself has provided an
other information available to the Tribunal fromhet
sources.

d) The RRT then gave the reasons why it was notisditigfat
those claims gave rise to a well-founded fear of@eution
for a convention reason. Specifically the RRT nemb
stated:

The Tribunal's concern with the applicant’s claims
not that they are inconsistent with country infotio
rather that the applicant is not a person who isteg
as a result of his previous activities (his so@ad
administrative work for Kaushalyan, his work as a
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teacher and the representational work he did as a
teacher and an educated member of the community).

It follows from the above discussion that the aqgoiit

Is not sought by the Sri Lankan army as the appliica
had argued that it was because of the close caopera
between the Sri Lanka army and the Karuna group tha
the army had any interest in him.

e) The RRT member provided the reason for decisiomgbe
that the RRT member was not satisfied that atithe of the
decision he was wanted by Karuna or the Sri Lankamy.
The findings in respect to the Applicant’s claimgrav
expressed generally and not in respect to eachvidhgial
incident or piece of evidence referred to by theliant.
Such an approach does not demonstrate jurisdictienar
on the part of the RRT on the basis that it fatedake into
account a relevant consideration: se#linister for
Immigration and Multicultural Affairs v Yusuf2001) 206
CLR 323 at [91];WAEE v Minister for Immigration and
Multicultural and Indigenous Affair€2003) 75 ALD 630 at
[47]. Rather it reflects findings on questionsfact that the
RRT member thought were material. Such an appraach
all that is required of the RRT in respect to gmsons for
decision:Yusuf at [68].

f)  In circumstances where the elements of the Appkcelaim
have been addressed, the failure to expressly orerdr
grapple with part of the competing body of evidedoes
not mean that the RRT decision is vitiated by glicisonal
error by reason of failure to take account of aexant
consideration: Paul v Minister for Immigration and
Multicultural Affairs (2001) 113 FCR 396 at [79];
Applicant A169 of 2003 v Minister for Immigrationnd
Multicultural and Indigenous Affair$2005] FCAFC 8 at
[24]; Yusufat [68].

In respect to the ground summarised in paragraph(lj, the
First Respondent submits that claims to a well-tath fear of
persecution based on the Applicant’s ethnicity wese squarely
raised in the material before the RRT and as altehe RRT
member was not obliged to consider such claiN&BE v
Minister for Immigration and Multicultural and Irgknous
Affairs [2004] FCAFC 263 at [58] — [65]. Specifically, ¢éhclaim
to a subjective fear based on the Applicant’s &ltyias a Tamil
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13.

14.

15.

as opposed to his perceived political opinion was maised by
the Applicant despite numerous requests by the R&Tber to
clarify the basis of his fears: see transcript 495]; [220] —
[245]; [335] — [370]; [555] — [565]; [595]; [925]. The RRT
member was not required to make the Applicant®edas him
and was not obliged to speculate on possible claimaswere not
made by the Applicant when he had been given theramity to
articulate those claimsNABE at [58]; Applicant S 395/2002 v
Minister for Immigration and Multicultural Affairg2003) 203
ALR 112 at [1].

Both parties took the opportunity also to make osabmissions
through their counsel at the trial of this matter & March 2007.
Ms Nolan submits that, although the applicants mai have clearly
articulated a claim of ethnic persecution in Srinka, that claim
squarely arose on the material before the Tribandltherefore needed
to be considered. The applicants rely ugdABE v Minister for
Immigration (No 2)at [57]-[60] and [63]. Ms Nolan submits that,
properly understood, the first applicant’s claimsveaclaim of imputed
political opinion based upon ethnicity as well g®mo his association
with particular persons and events.

Mr Mitchell, for the Minister, submits that this ia case of an
unarticulated claim and that the claim does naeafiom the material.
Mr Mitchell submits that the protection visa claimsade by the
applicant were discursive and represented a pdrsos@ry of the
applicant as well as a history of events in Srikaanver a considerable
period. The claims required clarification whichwkat the presiding
member sought to do at the hearing. As best dsl bmuascertained at
that time, the applicants’ claim was that foundlos presiding member
in his reasons. There was no ethnic claim bec#useapplicants’
ethnicity was coincidental rather than causal. Whaster relies upon
the decision of the High Court ifpplicant A v Minister for
Immigration(1997) 190 CLR 225.

In reply, Ms Nolan submits that the protection wis@ms made by the
applicant in relation to his ethnicity, properlyderstood, were real
claims that required consideration and not simm@gkground. The
key, in her submission, is the applicants’ claimsefious harm being
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suffered by him while a passenger on a'buShe presiding member
accepted the factual elements of this cfaibut dismissed it as
irrelevant to the claims of persecution as the idneg member

understood them. However, in Ms Nolan’s submisstbe incident

was highly relevant to the first applicant’s claghpersecution based
upon his ethnicity.

Reasoning

16. In NABEat [57]-[63] the Full Federal Court said:

The nature of the review function was describedltsop J (with
whom Spender J agreed) kftun v Minister for Immigration and
Multicultural Affairs (2001) 194 ALR 244 at 259 [42]:

‘The requirement to review the decision under s dfLthe
Act requires the tribunal to consider the claims toe
applicant. To make a decision without having coaxgd all
the claims is to fail to complete the exerciseunisfiction
embarked on. The claim or claims and its or their
component integers are considerations made manitiator
relevant by the Act for consideration ... It is tme
distinguished from errant fact finding. The natared extent
of the task of the tribunal revealed by the termthe Act...
make it clear that the tribunal’s statutorily reged task is
to examine and deal with the claims for asylum madéhe
applicant.’

The review process is inquisitorial rather than asarial. The
Tribunal is required to deal with the case raisgdthe material
or evidence before it -€hen v Minister for Immigration and
Multicultural Affairs (2000) 106 FCR 157 at 180 [114] (Merkel
J). There is authority for the proposition that thebunal is not
to limit its determination to the ‘case’ articulatdy an applicant

if evidence and material which it accepts raise asec not
articulated — Paramananthan v Minister for Immigration and
Multicultural Affairs (1998) 94 FCR 28 at 63 (Merkel J);
approved in Sellamuthu v Minister for Immigration and
Multicultural Affairs (1999) 90 FCR 287 at 293 — 294 (Wilcox
and Madgwick JJ). By way of example, if a clainagbrehended
persecution is based upon membership of a particatzial
group the Tribunal may be required in its reviewndtion to

! See RD 120
2RD 136
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consider a group definition open on the facts bot expressly
advanced by the applicant Minister for Immigration and
Multicultural Affairs v Sarrazola (No 2{2001) 107 FCR 184 at
196 per Merkel J, Heerey and Sundberg JJ agredinigas been
suggested that the unarticulated claim must beedhisquarely’
on the material available to the Tribunal beforénés a statutory
duty to consider it -SDAQ v Minister for Immigration and
Multicultural and Indigenous Affair2003) 199 ALR 265 at 273
[19] per Cooper J. The use of the adverb ‘squarelgés not
convey any precise standard but it indicates thatlam not
expressly advanced will attract the review obligatiof the
Tribunal when it is apparent on the face of theenat before the
Tribunal. Such a claim will not depend for its espee on
constructive or creative activity by the Tribunal.

There is some authority which might be taken tayeagthat the
Tribunal is never required to consider a claim rextpressly
raised before it. INSCAL v Minister for Immigration &
Multicultural & Indigenous Affairs [2003] FCAFC 301,
membership of a ‘particular social group’ was patthe Tribunal
as a Convention ground for apprehended persecutibine
Tribunal was held ‘not obliged to consider whetlsame other
social group might be constructed ...’ at [19]. Thdecision
however turned upon particular circumstances. bsrectness is
not in contention here. It does not establish aggelrule that the
Tribunal, in undertaking a review, can disregardckaim which
arises clearly from the materials before it.

In SGBB v Minister for Immigration and Multiculturalnd
Indigenous Affairs(2003) 199 ALR 364 at 368 [17], Selway J
referred to the observation by Kirby J Dranichnikoy at 405,
that ‘[tlhe function of the Tribunal, as of the dghte, is to
respond to the case that the applicant advances’aldo referred
to the observation by von Doussa J SCAL v Minister for
Immigration & Multicultural & Indigenous Affaird2003] FCA
548 that ‘[n]either the delegate nor the Tribuna obliged to
consider claims that have not been made’ (at [1&glway J
however went on to observeSiGBB (at [17]):

‘But this does not mean the application is to leatied as an
exercise in 19th Century pleading.’

His Honour noted that the Full Court Dranichnikov v Minister
for Immigration & Multicultural Affairs[2000] FCA 1801 at [49]
had said:
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‘The Tribunal must, of course, deal with the camsad by
the material and evidence before it. An asylum naéait
does not have to pick the correct Convention "laliel
describe his or her plight, but the Tribunal cartyaseal
with the claims actually made.’

His Honour, in our view, correctly stated the pmsit when he
said (at [18]):

‘The question, ultimately, is whether the case pytthe
appellant before the tribunal has sufficiently edisthe
relevant issue that the tribunal should have deit it.’

This does not mean that the Tribunal is only reeghito deal with
claims expressly articulated by the applicant.slinot obliged to
deal with claims which are not articulated and whido not
clearly arise from the materials before it.

In STYB v Minister for Immigration & Multicultural &
Indigenous Affaird2004] FCA 705, Selway J questioned whether
the comments made by Merkel JRaramananthaaccurately
reflected the position. He said (at [15]):

‘Whether or not those comments were correct whay th
were made, they may not now accurately reflect the
jurisdiction of this Court. That jurisdiction isntited to the
identification of jurisdictional errors. The questiin this
context is whether the Tribunal has made a juriszhel
error in not considering a claim that has not besde. In
my view it does not make a jurisdictional error snch
circumstances, providing, of course, that it cdiyec
identifies the legal issues relevant to the clauat is made:
contrast the majority and minority reasons Appellant
S395/2002 v Minister for Immigration and Multicutil
Affairs (2003) 203 ALR 112

We are of the view that the observations by Merkeln
Paramanantharby the Full Courts irSellamuthuand Sarrazola
(No 2) and by Cooper J inSDAQ are consistent with the
proposition that the Tribunal is not required tonsider a case
that is not expressly made or does not arise cjeanh the
materials before it. The Tribunal's obligation i®tnlimited to
procedural fairness in responding to expresslycatated claims
but, as is apparent fror@ranichnikoy extends to reviewing the
delegate’s decision on the basis of all the matstefore it.
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Whatever the scope of the Tribunal’s obligationis mot required
to consider criteria for an application never maddhe
application for protection visas by a mother and hkildren on
the basis that they were refugees was not requi@dbe
considered as though it were an application in thegipacity as
the family of a man who had been granted a temyagpastection
visa — Re Minister for Immigration and Multicultural and
Indigenous Affairs; Ex parte S134/2002003) 195 ALR 1 at 8-9
[31]-[32]. Gleeson CJ generalised from this, alb@gitdissent, in
Appellant S395/2002 v Minister for Immigration and
Multicultural Affairs (2003) 203 ALR 112 at 114 [1]:

‘Proceedings before the tribunal are not adversaral the
issues are not defined by pleadings, or any anakgo
process. Even so, this court has insisted thatjuditial
review, a decision of the tribunal must be congdan the
light of the basis upon which the application waade not
upon an entirely different basis which may occuraio
applicant, or an applicant’s lawyers, at some latage in
the process.’

It is plain enough, in the light ddranichnikoy that a failure by
the Tribunal to deal with a claim raised by thed®nce and the
contentions before it which, if resolved in one waspuld or
could be dispositive of the review, can constitatdéailure of
procedural fairness or a failure to conduct theieav required by
the Act and thereby a jurisdictional error. It fols that if the
Tribunal makes an error of fact in misunderstandimg
misconstruing a claim advanced by the applicant dades its
conclusion in whole or in part upon the claim sesumderstood
or misconstrued its error is tantamount to a fa@wo consider
the claim and on that basis can constitute jurigdital error. The
same may be true if a claim is raised by the ewidealbeit not
expressly by the applicant, and is misunderstoonhisconstrued
by the Tribunal. Every case must be consideredrdoump to its
own circumstances. Error of fact, although amouptito
misconstruction of an applicant's claim, may be ob
consequence to the outcome. It may be ‘subsumgddings of
greater generality or because there is a factuatnpise upon
which [the] contention rests which has been rej@cteApplicant
WAEE (at 641 [47]). But as the Full Court said WAEE (at
[45]):

‘If the tribunal fails to consider a contention ththe
applicant fears persecution for a particular reasbicth, if
accepted, would justify concluding that the applichas
satisfied the relevant criterion, and if that cori@n is

SZIZY & Anor v Minister for Immigration & Anor [200] FMCA 264 Reasons for Judgment: Page 15



supported by probative material, the tribunal Wwédle failed
in the discharge of its duty, imposed by s 414doduct a
review of the decision. This is a matter of substamot a
matter of the form of the tribunal’s published r&eas for
decision.’

In that case the appellant, who was an Iranianzeiti, put to the
Tribunal that the marriage of his son to a Muslimman in Iran
had ramifications for him and his family. The Tnila made no
express reference in its discussion and findingshto claimed
fears of persecution which arose out of the mawidyy the
appellant’s son to a Muslim woman although it masference to
the claim in its overview of the appellant’s cashe Court held
that the Tribunal had failed to consider an isswéng directly to
the question whether the criterion under s 36 & #ct was
satisfied. The Court held that the Tribunal hadréfere failed to
discharge its duty of review and had made a judsdnal error.

Generalised claimson the ground of ethnicity

17.

18.

The issue here concerns a generalised claim bagse@tlmicity.
A generalised claim on the grounds of ethnicity tenmade by an
applicant, although it appears that its succesleendent on the facts
of the particular claim and how an applicant's &ty in the
particular applicant’s circumstances, would amotmtthe applicant
having a well-founded fear of persecution. Themfdf such a claim
“clearly arises’ on the material before a decisioaker” (seeSZAIX v
Minister for Immigration [2006] FCA 3 NABE v Minister for
Immigration) then the Tribunal has a duty to consider it.

This issue was considered 8ellamuthu v Minister for Immigration
[1999] FCA 247, where the applicant claimed tha RRT had failed
to consider whether he had a well-founded fearestgcution on the
ground of his Tamil ethnicity (he had also artiteth a claim of
imputed political opinion which the RRT examinedh that case, the
RRT had dismissed the application on the basis (@mstoutlined by
Wilcox and Madgwick JJ at [15]):

() the real case of the appellant, as orally meted by his
solicitor, was that there was ‘a real chance thdtet
appellant would be detained and tortured if he meéd to
Sri Lankaon the basighat the appellant had been detained
and tortured by the Army in the past’ (emphasiseatjd
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(i) it did not accept past mistreatment of the elgmt because
of his unreliability; and

(i) it did not accept ‘that all Tamils in Sri Lanka hae a well-
founded fear of being persecuted merely by reasbtheir
race’ [emphasis added].

19. Wilcox and Madgwick JJ determined that the RRT Hailled to
consider “what nevertheless would be [the applishrfuture on
account of his race and/or the possible imputaimohim of a political
opinion supporting the LTTE” (at [14]They said at [19]:

It follows thatall of the substantial claims, and information in
support of them, put forward by an applicant muwsicbnsidered.
In the course of doing so, the RRT must also, ofsep bear in
mind whether it should exercise any of its impressancillary
powers to supplement the information put beforayiteither the
Department or the applicant. In this case, the R&Rd not
consider all the available information. This cohsies, in our
opinion, an ‘error of law being an error involvingn incorrect
interpretation of the applicable law'. . .

20. Similarly, Hill J observed at [49]:

The Appellant’s solicitor rejected before us thiggestion that he
had abandoned the submission that the Appellant dagell-
founded fear of persecution based on ethnicity aJaail.
Accepting that this was the case it clearly follotat the
Tribunal has simply not addressed itself to theiess/hich was
posed to it. It is no answer to this propositianday that the
Tribunal did not accept the evidence of the appelso far as
that evidence related to events which the AppeliEmosed had
taken place in Sri Lanka and which involved him &l family.
The Tribunal accepted expressly that the appelNaas a Tamil
male. But, it made no finding of the existence or lack of
subjective fear of persecution by reason of hisratity. Nor did
it make any finding by reference to background masds before
it, or to other materials to which the appellant'submissions
referred, which were presumably available to it, &5 whether
such a fear would be well-foundefemphasis added]

21. Notably, a generalized claim on the basis of ethnics to be
determined on the facts of each case. Wilcox arabdwick JJ
observed at [16]:
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22.

23.

24.

SZIZY & Anor v Minister for Immigration & Anor [200] FMCA 264

there were particular things abouhis Tamil in Sri Lanka that
might mark him out as being more exposed to a chahce of
persecution than some others. Such persecutiomtnig by
reason of an imputed political opinion, as well as,instead of,
his race.

And further at [24]:

We should emphasise that our conclusions dependthen
circumstances of this case. In many other cases dhie
substantial basis for judging whether a personsfadlithin the
Convention criteria for a ‘refugee’ will be the oration as to
his/her supposed history and background furnishgd dm
applicant. Upon legally proper rejection of theedrbility of an
applicant in such a case, there will be no basrsrégjuiring that
the RRT do more than forthwith reject the claim fefugee
status.

Sellamuthuhas been cited in refugee claims on the basis nérgé
ethnicity. InThevar v Minister for Immigratiofi999] FCA 1182, one
of the grounds upon which the applicant soughtewwwvas that the
Tribunal failed to consider the applicant's clairhat he had a
well-founded fear of being persecuted on the bakikis race. The
Tribunal in this case had referred to extensiveenmt relating to the
treatment of Tamils in Sri Lanka. Cooper J at [28ferred to
Sellamuthuand concluded that the Tribunal had addressedl#@ma of

generalized ethnicity in the following way:

In my opinion the RRT fully explored all relevanaterial as it

applied to the applicant across a range of circtanses

operating in Sri Lanka generally and Colombo and torth and

east of the country in particular. Further, the RBonsidered the
position of the applicant in terms of the speciatuumstances he
claimed, the circumstances of particular sectorstiod Tamil

community in Sri Lanka, and the circumstances aff tommunity
in general. In each circumstance the RRT askedctireect

guestion as to whether in the circumstances undasideration

there was evidence to support on the part of th@iegnt a well-

founded fear of persecution for a convention reasionso doing,
it posed for itself and answered the correct questvhich arose
under s36(2) of the Act.

In the present matter the applicant’s initial venmitclaims appear on
pages 118 to 120 of the court book. Relevantlyabplicant claimed:
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25.

In July 1983, during the communal riot, thousandsnmocent

Tamils were killed by Sinhalese with the help &f 8ri Lankan
authorities. Many of my relatives and a few of fnignds were
victims of the above riot. Subsequent to the abioteTamils all

around Sri Lanka except those lived in Colombo ianflinhalese
areas, launched many demonstrations against theL&mniakan

[sic] authorities and the Sri Lankan government for nmotgxting

the innocent Tamils and also for aiding and abettime Sinhalese
who committed the brutal killings and other illeguattivities. On

many occasions, | joined my friends, school mated the

community organizations in and around my village sach

demonstrations. In the above demonstrations, erirtstructions
of the Sri Lankan Government, the police and theeat forces
unreasonably assaulted a number of participants alsdé many
including me were charged by the police for orgargzand

participating in demonstrations against the Sri kan

government.

The applicant claimed that an important incidentusced in January
1993 after he was admitted to the Eastern Uniyeagivantharumullai.
The applicant claimed:

One day when | was returning home from universitg, bus |
travelled was signalled to stop by the army. Aslibs driver did
not notice the above signal and continued to drives army
officers opened forgsic] at the above bus. Due to this shooting,
many passengers in the bus were injured and twe Wiled.
Soon after the bus was stopped, the army officexgged the bus
driver out from the bus and he was assaulted aokkki severely
by many army officers. His explanation that he dat notice
their signal to stop and his apology for not stogpiwere not
accepted by the army officer and many of them coad to kick
him. Thereafter, all passengers in the bus wekeds$o get down
from the bus and body searched. Following the smhrch, all
of us were taken to Kommathurai army camp. Komurath
army camp is situated a few kilometres from the té&tas
University.

At the above army camp, all of us were interrogatefarately.
The officer interrogated me saw my National Idgntard and
after noticing my family name as ..., asked me ashtether ...,
the leader of LTTE is my relative. | told him tham not related
to him. Then the army officer told me that we négk them the
truth but they will find out the truth by giving uke proper
treatment. Then he asked me about the LTTE aesivih my
area and what were my involvements with LTTE.Id bdm that |
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do not have anything to do with LTTE. Soon afteoldl the
above, he pushed the table, got up and slappednaéeld my
collar and told me not to tell that to him, as @mils are LTTE
supporters. | was shocked and scared to be in daahp,
especially in front of that officer.

26. The applicant in explaining his claims to the Tnalemphasised that
he was not a member of the LTTEHe maintained his protection visa
claims before the Tribunal. The Tribunal accepteat the applicant is
a person of Tamil ethnicity The Tribunal accepted that the claimed
incident in 1993 detailed above happened but fahat there was no
Convention nexus. The Tribunal said:

The Tribunal accepts the applicant’s claims in tela to the
1993 bus incident: that he was held, tortured anat tthis lead
[sic] to his abandonment of his university studies. Tieunal
finds this episode of little relevance, 13 yearserdato the
subsequent claims by the applicant as at the timewhAs an
unfortunate victim of someone else's suspicions and
circumstances. The applicant was not held or the &topped
because of the applicant’s own actions or suspiiabout the
applicant. Nor does the Tribunal find that thetftltat a portion
of his name is the same as that of the LTTE leadeof any
relevance.

27. The question is whether the Tribunal needed to idensthe
Convention nexus of the applicant’s Tamil ethnicityhe Minister
contends that there was no such need because phieaap had not
articulated a claim based upon his ethnicity andunth claim squarely
arose from the material. While conceding thatdpelicant’s claims
included statements about ethnic conflict in Srinka and the
difficulties faced by the Tamil population, the N&ter contends that
this was presented essentially as historical backgt. The applicant
contends that, properly understood, his claimsumhetl a claim of a
fear of harm at the hands of the Sri Lankan arnoedes by reason of
his Tamil ethnicity.

28. At the hearing, the applicant was asked on sewam@dsions to detail
his claims. Much of the discussion between theliegmt and the
presiding member centred upon his claim of a fédwaom at the hands

% court book, page 126
* court book, page 128

SZIZY & Anor v Minister for Immigration & Anor [200] FMCA 264 Reasons for Judgment: Page 20



of the Karuna Group. Part of the problem herehst tit was the

presiding member’s choice to characterise the eg@plis claims in that
constrained way. Page 8 of the transcript rectirelpresiding member
as saying:

Okay. Now, as | said before I've read everythihgttyou've
given me and the information that | have read ab fs@m other
sources indicates a number thinfgc]. It indicates that the
LTTE had a problem in early 2004 with Karuna andréghwas a
split as a group and Mr Sacchi knows that we tallédut in
another case whether this Karuna Group is stillmgpinow in
December 2005 but in any case reading your subamssit
seems to me that this is what you're fearing. Modéaring
reprisals from the Karuna Group, is that correct loave | got it
wrong?

29. The applicant replied:

Yes, for sure there will some reprisals and thely far sure kill
me. They will shoot me. Even now they are bessgssinating
people.

30. | do not understand the applicant, by that staténterbe limiting his
claims to a fear of harm at the hands of the Kai@naup. Later, on
the same page of the transcript the presiding mestegght to exclude
the possibility that the Karuna Group was targetimdinary Tamils.
He said:

Yes, but what I'm trying to clarify with you is gshiwhat you're
saying about the Karuna Group targeting ordinarymiis does
not seem to be reflected in the information theatailable.

31. The applicant replied:

As far as | understand, as far as | am concernadhlscared of
LTTE and scared of Karuna Group and the attitudéhefpeople,
common people | am unable to explain.

32. There was a further discussion recorded on pagd tt# transcript:

MR GENTILE: That’s okay, that's fine but you needihderstand
that | have to look at independent information, @ese to
independent as | can. It would be clear to me air family
would naturally write to you not to go back. Yoww. And I'm
also aware of the problems of what is written ie tlewspapers
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and I'm not taking that as the absolute proof. fEhavhy | have
to look at a number of sources. | hope you apptecthat
because | dont want to demean what you're sayuigybu need
to understand that | need to look in broad termgwbwhat is
going on.

THE INTERPRETER: The reason that | am really fdartioe
reason why I’'m reacting this way is that becausengfprevious
experience with the army and | have been injuradmed by this,
this particular injury which was caused by a brokeottle and
they tried to kill me by doing this.

MR GENTILE: Yes, | understand. It is not — I'm patling into

guestion anything you're saying. All I'm sayingyimu is that you
need to appreciate that | have to get as much assipe

independent information in order to assess youinwdaand on
this particular issue about the involvement of the army or the
government or some parts of the army to help theuma
factions, there is not an agreement, there is ne@gent about
that. There’s a lot of contrary opinions.

THE INTERPRETER: It is true, this is true and | dake off on
anything to tell you that it is true and | have sée my own eyes
what happened and this is the truth that | can prov

MR GENTILE: Okay, so just to recap, perhaps you thme
what is it you fear if you return to Sri Lanka?

THE INTERPRETER: Firstly the Karuna Group and theny
thinks that | am a member of LTTE. So there idlpros for
Karuna Group and the army from people like thathey think
that LTTE is threatening itself in those areas hesea of the
people like me so if we eliminate these peopleLfigE will
become weak. The army as well as Karuna Group mgrk
everywhere in the country targeting the LTTE sufgrsr They
will come to the place where | am staying and thélkill me or
even they will — as soon as | reach the airpory/tivdl catch me.

33. At page 24 of the transcript the applicant's mignmat adviser
adumbrated the applicant's claim as a claim of i®gupolitical
opinion with possibly some link to his ethnicityOn page 29 of the
transcript the applicant referred generally to hdaced by the Tamil
population when he said:

There are a lot of people are being dying and Indd know why
they are dying and through my telephone contactsie to know.
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Karuna Group and army operate together and it igythare
assassinating a lot of people.

34. The transcript establishes that no claim based ugtbmicity was
clearly articulated by the applicant at the Triduh&aring. The
discussion between the applicant and the presidimgmber, if
anything, masked rather than drew out any ethrichdised claim.
That is probably because the presiding member sawéntral issue as
being the activities of the Karuna Group and eguothat issue in
detail with the applicant. However, the claimseagplained by the
applicant at the Tribunal hearing did not detractrf his earlier written
claims. Central to the applicant’'s claims was @nalthat he feared
harm because of a political opinion imputed to tbsn the Karuna
Group and by the Sri Lankan authorities but, undlegl that, was a
more generalised fear of harm as a member of thal Tammunity.
The following issues squarely arose from the applis written
claims:

a) he was a Sri Lankan of Tamil ethnicity;

b) ethnic Tamils had suffered grievously in the pastha hands of
the Sri Lankan armed forces;

c) he had personally suffered in the 1993 bus inciddr@n he was
detained and tortured,;

d) one of the Sri Lankan army personnel who was resptanfor
harming him said to him that “all Tamils are LTTHpgorters”;
and

e) he was afraid to return to Sri Lanka.

35. Although the claim was generalised and tended tonbsked by the
obvious claim of imputed political opinion, thereasy in my view,
sufficient arising from the material to call for anquiry by the
Tribunal whether the applicant had a well-foundedrfof harm as an
ethnic Tamil in Sri Lanka, independently of hisicla of a fear of harm
by reason of imputed political opinion. It is, @durse, notorious that
there has been a civil war in Sri Lanka for decautsveen the LTTE
and the Sri Lankan government which, at a basel,lévean ethnic
conflict between the Sinhalese majority and the iTammnority. The
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applicant’s claims of the harm suffered by the Tasommunity
extended beyond a simple claim of harm to those adgopolitically
active or believed to be so. It extended to a gdised fear of harm as
a member of the minority group in an ethnic civaiw That aspect of
the claim should have been considered. It wasoosidered and the
applicant should receive relief in the form of tenstitutional writs of
mandamus and certiorari so that consideration efifisues by the
Tribunal can be completed according to law.

36. | will hear the parties as to costs.

| certify that the preceding thirty-six (36) paragraphs are a true copy of
thereasonsfor judgment of Driver FM

Associate:

Date: 11 May 2007
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