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FEDERAL MAGISTRATES
COURT OF AUSTRALIA
AT SYDNEY

SYG 827 of 2011

SZQEP
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

EXTEMPORE
REASONS FOR JUDGMENT

Introduction

1. This is an application pursuant to s.39B of dbdiciary Act 1903Cth)
and Part 8 Division 2 of theligration Act 1958(Cth) (“the Act”) for
judicial review of a decision of the Refugee Reviénbunal (‘the
Tribunal ”) dated 31 March 2011 and handed down on 31 Maedi.

2. The applicant claims to be a citizen of Sri Lankal @ Jaffna Tamil
from Manipay Northern Jaffna Peninsula who has bieng in
Colombo for the last 15 yeargtié Applicant”).

3. The issue is whether the Tribunal considered thpliéant’s claims
commutatively in affirming the decision under revieThis issue is
considered below in the context of considering Wwhethe Tribunal’'s
decision is affected by jurisdictional error.
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4. Prior to considering the proceeding before this r€ahese Reasons
provide the relevant procedural background, a sumwmnw the
legislative framework, a summary of the Applicanpsotection visa
application claims and the decision of the delegatethe First
Respondent (he Delegaté) and a summary of the Tribunal’'s review

and decision.
Background
5. The Applicant arrived in Australia on 13 June 201dving departed

legally from Sri Lanka on a passport issued indwen name and a 679
family sponsored visitor visa.

6. On 14 October 2010, the Applicant lodged an apptioafor a
Protection (Class XA) visa with the Department ofmigration and
Citizenship (the Department’) under the Act.

7. On 9 November 2010, the Delegate refused the Agmite application
for a protection visa.

8. On 22 November 2010, the Applicant lodged an appba for review
of the Delegate’s decision by the Refugee Reviaifal.

9. On 31 March 2011, the Tribunal affirmed the decisid the Delegate
not to grant a protection visa.

10. On 29 April 2011, the Applicant filed an application this Court
seeking judicial review of the Tribunal’s decision.

Legislative framework

11. Section 65(1) of the Act authorises the decisiotken#o grant a visa if
satisfied that the prescribed criteria have beeh iHewever, if the
decision-maker is not so satisfied then s.65(I)(dhdates that the visa
application is to be refused.

12. Section 36(2) of the Act relevantly provides thatterion for a
protection visa is that an applicant is a non-eitizn Australia to
whom the Minister is satisfied that Australia hgsretection obligation
under the Refugees Convention as amended by they&es Protocol.
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Section 5(1) of the Act defines “Refugees Convaritiand “Refugees
Protocol” as meaning the 1951 Convention relatimghe Status of
Refugees and 1967 Protocol relating to the StatuRedugees (the
Convention”).

13. Article 1A(2) of the Convention relevantly definesrefugee as a
person who:

“‘owing to a well-founded fear of being persecutedreasons of
race, religion, nationality, membership of a pauii@r social
group or political opinion, is outside the countif/his nationality
and is unable or, owing to such fear, unwillingateail himself of
the protection of that country; or who, not haviaghationality
and being outside the country of his former habiteaidence, is
unable or, owing to such fear, is unwilling to netuo it.”

14. Section 91R of the Act expands on the notion ofsgemtion and
serious harm when considering Article 1A(2) of @envention.

The Applicant’s application for a protection visa

15. The Applicant provided a statement in support af pjx@tection visa
application in which she claimed that:

a) She is a Jaffna Tamil by ethnicity.

b) In 1983, her house was shell-attacked and hemleged during
altercations between the Sri Lankan security fawroe Tamils.

c) She is married and her husband is presently regidit€olombo
in Sri Lanka.

d) In 1987, fighting erupted between Indian Peace Kegporce
(“IPKF”) and the Liberation Tigers of Tamil EelamLTTE ") in
Sri Lanka.

e) 1In 1988, an LTTE member entered her house to edtapethe
IPKF. The IPKF suspected her whole family of besupporters
of the LTTE. The IPKF soldiers mistreated and beat The
IPKF soldiers took her brothers to a camp and dethithem for
one week.
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f) In 1991, Sri Lankan security forces attacked theplispnt's
village and again her house was damaged.

g) During the 1990s, the Applicant’s brothers fled ISthka because
of their involvement with the LTTE. One of her brets assisted
the LTTE with food parcels and another helped EgutLTTE
soldiers through his work at a hospital. Also dgrihis period,
the police visited her husband’s shop and quedditme several
times. In addition, the majority of the people wdhdérer and her
husband lived, suspected them of having connectatis the
LTTE.

h) Sri Lankan authorities suspected that young Tanmales and
females from Jaffna were supporters of the LTTE @moent. She
was checked and detained on the road side on $@gE@sions,
and the police came to inspect her home many times.

1) In 1993, the Applicant and her husband moved too@bb
because the Sinhalese suspected the Applicant eandamily
may have connections with the LTTE.

]) In February 2010, she was threatened by her brsthgie as a
result of her involvement in a dispute relatingher brother’s
marriage. Her brother’s wife had connections tgr@up which
was known to be responsible for abducting, killamgd extorting
money from Tamil people, and she threatened tornmfthat
group that the Applicant was a supporter of the ETahd to have
the Applicant killed by members of that group.

k) She became very worried and organised for anotlieheo
brothers, who lived in Sydney, to make arrangementgponsor
her to come to Australia.

)  She learnt that on 19 June 2010 a group of armed nael
entered her house in Sri Lanka and questioned usdyamd of her
whereabouts. They warned her husband not to tellonhethe
police about the incident. The Applicant claimedtttihis incident
occurred because of her involvement in arrangireg thhappy
marriage of her brother and her sister in law's igm
involvement with the EPDP (a paramilitary group kog with
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the Sri Lankan government forces) and the sist&avirs threat to
tell the EPDP of the Applicant’s brothers’ suppafrthe LTTE.

The Delegate’s decision

16.

17.

On 28 October 2010, the Applicant attended an viger with the
Delegate.

On 9 November 2010, the Delegate refused the Agmite application
for a protection visa on the basis that the Applida not a person to
whom Australia has protection obligations underGoavention.

The Tribunal’'s review and decision

18.

19.

20.

21.

On 19 November 2010, the Applicant lodged an appba for review
of the Delegate’s decision by the Tribunal.

On 22 December 2010, the Tribunal wrote to the Asppit informing

her that the Tribunal had considered the matenibre it but was
unable to make a favourable decision on that natalone. The letter
invited the Applicant to attend a hearing on 18rbaby 2011 to give
oral evidence and present arguments.

On 31 January 2011, the Applicant wrote to the dmdd providing
further information about her case. The Applicaierred to her feared
harm if she was to return to Sri Lanka from the PPDhe Applicant
claimed that her sister-in-law’s family was conmecivith the EPDP
and that her sister-in-law’s marriage with the Apght's brother had
ended unhappily. The Applicant claimed that hettheowas involved
in assisting the Tamil's Rehabilitation Organisati¢“TRO”) in
shipping goods to the LTTE to the Vanni region in [Sanka. The
Applicant claimed that the sister-in-law’s unclesa@nnected with the
EPDP and that the sister-in-law and her uncle wanfiskm the EPDP
of the Applicant’s brothers’ support of the LTTEdathe Applicant’s
association. The Applicant claimed that the Sri kaan government
was condoning attacks by the EPDP against persessciated or
suspected of being associated with the LTTE.

On 18 February 2011, the Applicant attended thbufral hearing and
gave evidence.
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22.

23.

24,

25.

26.

On 19 February 2011, the Applicant wrote to thédnial confirming
that the armed people whom she alleged came thduse in Colombo
after she had left for Australia were from the EPBRI that she
continued to fear harm because she is a Tamil etiirshe was to
return to Sri Lanka.

On 8 March 2011, the Tribunal wrote to the Applicasentifying
information that may form part of the reason fdirafing the decision
under review, explaining its relevance and invitithg Applicant to
comment upon it the s.424A Lettet). The s.424A Letter gave the
Applicant information provided by her brother inpport of her
visitor’s visa application which stated that thepfpant’s husband’s
business was thriving in Colombo and that the Agpit has not had
any problems in Colombo and would not seek to appiya protection
visa in Australia. The s.424A Letter informed thppMcant that this
information was relevant because it may cause tieiffal to find that
the Applicant and her husband had continued tadeesi Colombo
throughout the war in relative peace even thoughbhathers had left
Sri Lanka in 1998. The letter stated that suchhdifig may mean that
the Tribunal would not be satisfied that there i®al chance that the
Applicant would face persecution if she was to metto Sri Lanka
because of her brothers.

On 21 March 2011, the Tribunal received the Appmiitsaresponse to
the s.424A Letter. The Applicant’s response refkagain to her claim
of a fear of harm from the EPDP because of heersistlaw’s family

connections with the EPDP and her sister-in-lawshwo seek revenge
against the Applicant because of her involvememthémarriage of her
brother by using the sister-in-law’s uncle’s inveivent with the EPDP.

The Tribunal noted that it had before it the Depamnt's file, the
Delegate’s decision record and other materialslaviai to it from a
range of sources.

The Tribunal set out in full the Applicant’'s clainis support of her
protection visa application and the Applicant’stifigr claims set out in
her letter dated 31 January 2011.
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27.

28.

29.

30.

31.

32.

33.

34.

The Tribunal explored the Applicant’s claims witertat a hearing and
put to her various concerns it had about thosendaand noted the
Applicant’s responses.

The Tribunal also took evidence from the Applicanbrother who
confirmed the Applicant’s claims of a fear of hafrom the EPDP by
reason of the sister-in-law’s family connectioniwihe EPDP and her
wish to take revenge on the Applicant and her fanidr the
breakdown of her marriage to one of the Applicarti®thers. In
particular, the Tribunal noted that it put to thppficant's brother the
information provided by him in support of her tairvisa application
that the Applicant did not have any major problemsri Lanka and
noted the Applicant’s brother’s responses.

The Tribunal expressed its concern both to the igppt and her
brother that her claims of fear of harm by the EP®Fn if accepted,
may not be Convention related.

Following the Tribunal hearing, the Tribunal notdee two further
letters it received, dated 31 January 2011 andeb®uary 2011, further
expanding on the Applicant’s claims.

In its decision record, the Tribunal set out if thke text of its s.424A
Letter dated 8 March 2011 and the Applicant's resgodated 18
March 2011.

The Tribunal found the Applicant’s claims made wpgort of her
protection visa application to bedgue and difficult to believeThe

Tribunal found the Applicant’s response to its cams about the
information in the Applicant’s tourist visa applita that she had lived
in Colombo for 15 years without problems, to bestxv@ and lacking in
detail.

The Tribunal found that the Applicant’s evidencel anmaterial and that
of her brother suggested that the Applicant didhate any problems
with the LTTE whilst living in Colombo even at theight of the war.

The Tribunal considered the Applicant’s subsequési of a fear of
harm because of the conduct of the sister-in-laavthe sister-in-law’s
family involvement with the EPDP and that a grodiaoned men had
entered her house on 19 June 2010 looking for hdrheer husband.

SZQEP v Minister for Immigration & Anor [2011] FMCB348 Reasons for Judgment: Page 7



35.

36.

37.

38.

The Tribunal expressed concerns about the timinthese claims. In
particular, the Applicant’s claim that her brothemd been involved
with the TRO in shipping goods to the LTTE in Sirka, and the
omission by the applicant in her protection visplaation of these
further claims. The Tribunal noted that these ctamere only made
after the Department had rejected her case. Theudal was
concerned that these claims werlae* only tangible and remotely
current accusations that the applicant suggestée @ister in law)
could provide to Sri Lankan authorities.The Tribunal found that such
conduct would presumably be upmost in the Applisantind and
included in her protection visa application if trdéne Tribunal found
the information provided at the Tribunal stage é“bot convincing’
The Tribunal did not accept the Applicant’'s explkiora that she had
forgotten.

Ultimately, the Tribunal rejected the Applicant&ims that the sister-
in-law had told her uncle or the EPDP that the Agapit's brother was
involved with the LTTE or involved in assisting th&®O to ship goods
to the LTTE in Sri Lanka, or that the ApplicanUBTE.

The Tribunal noted the Applicant’s brother’s clainat the Applicant’s
fear of persecution was made out because all lrehdns had left Sri
Lanka. However, the Tribunal was not persuadedhenbsis that the
Applicant had continued to reside in Colombo witér thusband in
relative peace throughout the war even though hethérs had
departed Sri Lanka in 1998. For that reason, thbumal was not
satisfied that there was a real chance that thdidgm would face
persecution because of her brothers if she werettion to Sri Lanka.

The Tribunal also noted the Applicant’s claim ofear of persecution
in Sri Lanka because of her Tamil ethnicity. Howeuwbe Tribunal
found that, other than an incident in November 2i0d@lving a Tamil
male missing from Colombo, all other material pdad by the
Applicant referred to incidents occurring outsideldnbo. The
Tribunal found that it was appropriate to considlee Applicant’s
situation on the basis that she would return tco@dlo where she had
lived for over 15 years.

Given that the Applicant and her husband had coatinto live in
Colombo in relative peace throughout the war, drat the war has
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been over since May 2009, there was not a real cehdhat the
Applicant would face persecution in the reasondbigseeable future
simply because she is a Tamil.

39. Accordingly, the Tribunal affirmed the decision endeview.

The proceeding before this Court

40. The Applicant was represented before this Courhéry solicitor, Mr
Varess.

41. Mr Varess confirmed that the Applicant relied oro@rd 1 only in the
application filed on 29 April 2011. Mr Varess canfied that the
Applicant withdrew Ground 2 of the application. @Gnal 1 is as
follows:

“l. The Tribunal fell into jurisdictional error byfailing to
consider the applicant’s claims cumulatively.

Particulars
a. The applicant presented a series of individl@hes.

b. The applicant also claimed that “all these medte@aken
together will lead to [her] being mistreated forasons of race
and imputed political opinion”.

c. By failing to consider the applicant’s claimsmuiatively, the
Tribunal fell into jurisdictional error. ”

Ground 1

42. Mr Varess contended that the Applicant had mad&ipns which the
Tribunal had considered individually, despite thppAcant’s request
that it have regard to all her claims and had daile consider the
Applicant’s claims cumulatively.

43. The first claim contended for by Mr Varess, was that the Applicant
claimed that pressure was put on her by Tamil gsompen she was a
school girl to join the Tamil movement. She refuséte Applicant
completed her schooling in 1981. Mr Varess concetlemt the
Applicant did not make a claim identifying from whoshe feared
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44.

45.

46.

47.

48.

persecution as a result of any pressure and tlh&tctaim was not
further articulated by the Applicant in support laér protection visa
application as substantiating a fear of persecutmna Convention
related reason.

In the circumstances, | do not accept that therassdoy the Applicant

of pressure as a school girl to join Tamil groupsmything other than
historical background that does not articulate aintl of fear of

persecution for a Convention related reason.

The second clainmrelated to the Applicant’s assertions of past harm
Jaffna. Mr Varess identified that harm as the sigelhattack in 1983,
the incident in 1988 where the IPKF suspected amily of hiding a

LTTE soldier and the incident in 1991 when helagé was attacked
causing her to move 2 years later to Colombo. Theskelents are
referred to above in the summary of the Tribundédsision.

A fair reading of the Tribunal’'s decision record kea clear that the
Tribunal determined to consider the Applicant'srolson the basis that
she would return to Colombo where she had livedotaer 15 years.
Mr Varess conceded that there was no claim mad@dApplicant of

any desire to live anywhere in Sri Lanka other thmi€olombo, and

certainly not to Jaffna where these incidents haioed.

In the circumstances, | accept the submission ahsel for the First

Respondent, Mr Reilly, that these early incidengsenfurther historical

background and did not form part of the Applicastsim to fear harm

in Sri Lanka in 2011. Otherwise, the Tribunal fouhdt the Applicant

and her husband had lived in relative peace in @bt for 15 years

before coming to Australia and that the basis efalkients referred to
by the Applicant which led to the civil war in Sranka had been over
since May 2009. Those findings were open to théuhal on the

evidence and material before it and for the reasiogave. Mr Varess

agreed that the Tribunal’'s findings as stated wagen to it on the

evidence and material before it.

The third claim related to the Applicant’s claim of a fear of haasa
Tamil ethnic. However, as referred to above, thibuiral found that
the material provided by the Applicant in suppdrthat claim, again,
related to events outside Colombo, other than rilating to a Tamil
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male civilian missing in Colombo in November 2010 .rejecting the

Applicant’s fear of persecution for that reasorg Tmibunal noted that
it was appropriate to consider the Applicant’s rgion the basis that
she would return to Colombo where she had livedof@r 15 years in

relative peace.

49. Again, as stated above, these findings were opémetdribunal on the
evidence and materials before it and for the reésgave.

50. The fourth claim related to the Applicant’s fear of a future harm
because the Applicant’s brothers had fled Sri LankB998 because of
their involvement with the LTTE. Again, for the sameasons as
above, the Tribunal found that the Applicant hagdi in Colombo in
relative peace for the last 15 years even thoughborwethers departed
Sri Lanka in 1998. The Tribunal was not satisfiedtithere was a real
chance that the Applicant would face persecuticshd were to return
to Sri Lanka because her brothers had fled Sri 8anki 998.

51. Again, those findings were open to the Tribunaltioa evidence and
material before it and for the reasons it gave, tedApplicant does
not contend otherwise.

52. The fifth claim relates to the Applicant’s claim of a fear of figinarm
in Sri Lanka because of the threats of her sistdaw that the sister-in-
law’s family involvement with the EPDP would enalthe sister in law
to seek revenge upon the Applicant and her brothgnsforming the
EPDP of the Applicant's brothers’ LTTE connectiorsd their
involvement in assisting the TRO in shipping gotm¢he LTTE in Sri
Lanka.

53. However, as sated above, those claims were rejegtéae Tribunal by
reason of the Applicant's late inclusion of furthéetails of those
claims and the unsatisfactory nature of her expians for the lateness
of those allegations.

54. The solicitor for the Applicant submitted that thebunal had not
rejected the claims. Rather, Mr Varess submitted tthe Tribunal had
found that the claims were not Convention relatetb not accept Mr
Varess’s submissions. A fair reading of the Trildisndecision record
makes clear that the Tribunal rejected all claineglenby the Applicant
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55.

56.

S57.

of a fear of persecution from the EPDP, includihgttthey had come
looking for the Applicant subsequent to the departo Australia. Mr
Varess submitted that the claim of invasion of Aipplicant’s home in
Colombo after her leaving was because of her irammkent in the
unsuccessful marriage of her brother and sisterlawdand did not
relate to the claim of a fear of harm from EPDP.wdwer, such a
submission cannot be maintained. The Applicantttede dated 19
February 2011 clearly states that the people wigoctimed came to
her house were from the EPDP.

In the circumstanceslaims 1, 2 and Smade by the Applicant are not
relevant to the issue before the Tribunal of whethe Applicant has a

well founded fear of persecution for a Conventiehated reason in

Colombo and whether there is a real chance if fhgliéant returns to

Sri Lanka now or in the reasonably foreseeableréytiinat she will be

persecuted for a Convention reason.

Claims 4 and 5 as identified by Mr Varess, involve the Applicant
claims of a dangerous life in Colombo, as evidenogder material,
and her fear of harm in Colombo from Sri Lankanusiyg forces

because of her brothers’ connection with the LT the fleeing of
her brothers from Sri Lanka in 1998. Mr Varess sitifeah that the

Tribunal did not consider these claims cumulativedyit was required
to do. The reasons for the Tribunal's rejectioreath of those claims
was because of its finding that the Applicant amdl husband had
resided in Colombo in relative peace for 15 ye#drsoughout the war
and that the war was now over.

Following the Tribunal's consideration of those Bims and its
findings referred to above, the Tribunal stated ttar the reasons
given above”,the Tribunal affirmed the decision under review. Mr
Varess submitted that it was not clear simply l®/uke of the words by
the Tribunalfor the reasons given abovehat the Tribunal had in fact
considered the claims cumulatively. | am not pedsda by that
submission. In particular, |1 note that Mr Varesdmiited that the
Applicant’s request in her letter dated 18 MarciiZ(hat her claim
should be considereddr the above reasonivas an invitation to the
Tribunal to consider her claims cumulatively. Whénput the
inconsistency of the Applicant’s position as to timeaning of the
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58.

59.

60.

61.

62.

words ‘for the reasons given aboveMr Varess submitted that that the
Applicant’s claims were made by an unrepresentesiopewhereas the
Tribunal was embarking on a statutory duty. | dd negard that
reasoning as sufficient to establish that the Trdbuhad failed to
comply with its statutory duty, including its dutyp consider the
Applicant’s claims cumulatively.

Mr Varess referred the Court ®GUW v Minister for Immigration
and Citizenshig2008] FCA 91 at [67] where Jacobson J stated that

“It is true that “overall, based on the evideri¢cbe Tribunal was
satisfied that the appellant’s fear was not wellfided. But the
difficulty with this statement is that it appearsea the Tribunal
had considered each step in the claim in isola@o without
considering the impact of state involvement indibweduct”.

However the facts in SZGUW were quite differentiiose in the case
before this Court. In SZGUW, the Tribunal had fouhdt the appellant
had suffered past harm amounting to persecutionaf@onvention

related reason and had failed to consider theifylact of the harm
taken in its context. In the case before this Gdbd Tribunal made no
such finding at any time that any past harm that Alpplicant may

have suffered was persecution for a Conventiorieéleeason.

The Tribunal rejected the Applicant’s claims ofeaif of harm arising
from allegedly recent events relating to the Apgtics sister in law on
the basis of its rejection of the existence of ¢haidleged events.
Otherwise, the Tribunal was not satisfied that &gr of harm the
Applicant may have was because her brothers hadSte Lanka in
1998 or for her Tamil ethnicity. As stated abovese findings were
open to the Tribunal.

| do not accept that a fair reading of the Tribismalecision record
makes clear that the Tribunal failed to considerAlpplicant’s claims
cumulatively simply because it did not use thaglaage.

Accordingly, the Ground of the application is natae out.
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Conclusion

63.

64.

65.

66.

A fair reading of the Tribunal’'s decision record kea clear that the
Tribunal understood the claims being made by thplidant; explored

those claims with the Applicant at a hearing ad agwith her brother;
and, had regard to all material provided in suppdne Tribunal put to
the Applicant and her brother matters of concerhadl about their
evidence and noted their responses. The Tribangély accepted the
country information before it provided by the Amgaint. The Tribunal

made findings based on the evidence and materfalréét. Those

findings of fact were open to the Tribunal on th@ence and material
before it and for the reasons it gave. A fair ragdof the Tribunal’s

decision record makes clear that the Tribunal redcbonclusions
based on the findings made by it and to which fliag the correct
law.

In the circumstances, the Tribunal complied withabligations under
the statutory regime in the making of its decisiamcluding the
conduct of its review.

The Tribunal’'s decision is not affected by jurigshoal error and is
therefore a privative clause decision. Accordinglyysuant to s.474 of
the Act, this Court has no jurisdiction to inteder

The proceeding before this Court should be disrdisath costs.

| certify that the preceding sixty-six (66) paragrgphs are a true copy of the
reasons for judgment of Emmett FM

Date: 18 July 2011

SZQEP v Minister for Immigration & Anor [2011] FMCB348 Reasons for Judgment: Page 14



