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Lord Justice Hooper

1.

On 9 November 2009 the Asylum and Immigration Tindlu (“the Tribunal”)
(Immigration Judge Dawson and Mr AP Richardsonjntised the appellant’s appeal
against the respondent’s decision of 24 August 200@ respondent had made a
deportation order against the appellant on thesbabisection 32 of the United
Kingdom Borders Act 2007. The order arose out ef dppellant’'s conviction on 5
December 2008 for possessing a controlled drugasiscA (cocaine) with intent to
supply contrary to section 5(3) of the Misuse ofi® Act 1971, an offence for which
he received a sentence of two and a half yeargisopment.

Senior Immigration Judge Jordan, on an applicafmnreconsideration, found no
material error of law.

In paragraph 41 of the decision Immigration JudgeEon wrote:

We have found this a difficult case. We are botmchave
regard to the entitlement of the Secretary of Stateleter
others by deporting someone such as the appebartaving
committed a serious crime involving Class A drugfgeighing
all the matters in this case we are unable to fivad removal
would be disproportionate. Our conclusion is thatoval
would not be an unjustified breach of the Humanh®&gf the
Appellant and of those close to him. We are ntasfed that
the Appellant comes within the exception in Sect&# to
automatic deportation on the basis that his remanaild be in
breach of his rights under the Human Rights Coneant

It is to be noted that the Tribunal found the casbfficult one. Mr Swift QC for the
respondent, rightly in my view, accepts that iftle third sentence, the Tribunal had
said “proportionate” rather than “disproportionafeiith the consequential changes to
the balance of the paragraph) and had allowed ppelant's appeal, then the
respondent would not have been able to point tcearoy of law.

That demonstrates how closely balanced was thecehoetween the deportation
being proportionate and being disproportionate e@thincluding myself, might well
have reached a different conclusion. Indeed, asSMift accepts, if the European
Court of Human Rights (“ECHR”) assessed whether dppellant's deportation
would be lawful in the light of Article 8, it mighteach the conclusion that it was
disproportionate. However Mr Swift submits, rightty my view, that having regard
particularly toRB (Algeria) vSecretary of State for the Home Departm@09]
UKHL 10, [2009] 2 WLR 512, Parliament by limitingyg appeal from what is now
the First Tier Tribunal to errors of law has aceejthat possibility.

Provided, so Mr Swift submits, that what is now fest Tier Tribunal reaches a
conclusion that was properly open to it then (abs#émer errors of law) neither the
Upper Tribunal nor an appellate court can interfete cited to usiggott Brothers v

Jackson[1992] ICR 85 in which Lord Donaldson said, at @a@2, reversing a
decision of the Employment Appeal Tribunal:
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7.

10.

“It does not matter whether, with whatever degreeestainty,
the appellate court considers that it would havached a
different conclusion. What matters is whether trecision
under appeal was a permissible option.”

In the third sentence of paragraph 41 Immigratiotigé Dawson wrote that “we are
unable to find that removal would be disproportiefiaMr Swift for the respondent
agrees that the correct way of expressing thislasimn would be to say something
like: “The Secretary of State has satisfied us thatappellant's removal would be
proportionate”. Likewise in the last paragraphheatthan saying “We are not
satisfied that the Appellant comes within the exicep...”, the Tribunal should have
said that the Secretary of State has satisfiechas lte does not come within the
exception.

However, Ms Phelan does not submit that the mamaevrhich the AIT expressed
itself in this respect constitutes a material eafdaw.

There is no dispute in this case that the Tribuaathed conclusions of fact that it
was entitled to reach. | shall summarise what apfeane to be the relevant ones
shortly. Having reached those conclusions the oamgnaining live issue was
proportionality. Ms Phelan sought to persuade uat tWwhetherany person’s
deportation was, on the facts as properly foundabyribunal, proportionate or
disproportionate for the purposes of Article 8 @aguestion to which there will only
be one correct answer. In my view this submisssomisupported by authority. In the
words of Lord Bingham of Cornhill i&B (Kosovo) \Secretary of State for the Home
Departmen{2008] UKHL 41, [2009] 1 AC 1159:

12. Thus the appellate immigration authority musdke its
own judgment and that judgment will be stronglyuehced by
the particular facts and circumstances of the @agr case.
The authority will, of course, take note of factevkich have,
or have not, weighed with the Strasbourg courtwilt, for
example, recognise that it will rarely be proparntte to uphold
an order for removal of a spouse if there is aeckrsd genuine
bond with the other spouse and that spouse caeasbmably
be expected to follow the removed spouse to thentcplof
removal, or if the effect of the order is to seaegenuine and
subsisting relationship between parent and chiid.dases will
not ordinarily raise such stark choices, and thena general
no alternative to making a careful and informedl@aton of
the facts of the particular case. The search foard-edged or
bright-line rule to be applied to the generality cdses is
incompatible with the difficult evaluative exerciaich article
8 requires.

There will, of course, be cases where the “onlynpesible option” would be a
finding that deportation would be proportionated@sproportionate but there will be
cases where there are two permissible optionghalfis the case then (absent other
errors of law) the losing party will not be ablesessfully to appeal the finding.
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11.

12.

We also discussed during the course of argumentheha finding, on the facts as
found by the Tribunal, that deportation would bepmrtionate or disproportionate
was a question of fact or a question of mixed lad fact or a question of judgment.
It is of no practical significance but | prefer thiew that it is a question of judgment
(not discretion) and the Tribunal is carrying outawLord Bingham described in the
passage cited above frdaB (Kosovo)s an evaluative exercisés | have said, Mr
Swift accepts that it is for the Secretary of Staiesatisfy the Tribunal that the
deportation is proportionate for the purposes diche 8.

Ms Phelan submitted that, in the light of the faisnd by the Tribunal, the AIT
erred in failing to take account of decisions o BCHR, particularlyUner v The
Netherlands46410/99 [2006] ECHR 873, 18 October 2006. In itede the Court
said:

57. Even if Article 8 of the Convention does noeréfore
contain an absolute right for any category of alen to be
expelled, the Court's case law amply demonstrdtas there
are circumstances where the expulsion of an alirgive rise
to a violation of that provisio(see, for example, the judgments
in Moustaquim v. BelgiupBeldjoudi v. Franceand Boultif v.
Switzerland, cited above; see alsémrollahi v. Denmark
no. 56811/00, 11 July 200%jImaz v. Germanyio. 52853/99,
17 April 2003; andKeles v. Germany32231/02, 27 October
2005). In the case doultif the Court elaboratethe relevant
criteria which it would use in order to assess Wwletan
expulsion measure was necessary in a democratietg@nd
proportionate to the legitimate aim pursued. Tha#eria, as
reproduced in paragraph 40 of the Chamber judgrmetie
present case, are the following:

- the nature and seriousness of the offence caeuniiy the
applicant;

- the length of the applicant's stay in the copfrtom which he
or she is to be expelled;

- the time elapsed since the offence was comméied the
applicant's conduct during that period;

- the nationalities of the various persons conegyn

- the applicant's family situation, such as thegta of the
marriage, and other factors expressing the effec@ss of a
couple's family life;

- whether the spouse knew about the offence atirtieewhen
he or she entered into a family relationship;

- whether there are children of the marriage, #rgb, their
age; and
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- the seriousness of the difficulties which theisge is likely to
encounter in the country to which the applicanttas be
expelled.

58. The Court would wish to make explicit two criéewhich
may already be implicit in those identified in thoultif
judgment:

- the best interests and well-being of the chiigia particular
the seriousness of the difficulties which any ataid of the
applicant are likely to encounter in the countryvtbich the
applicant is to be expelled; and

- the solidity of social, cultural and family tiegith the host
country and with the country of destination.

As to the first point, the Court notes that this akeady
reflected in its existing case law (see, for exangén v. the
Netherlandsno. 31465/96, § 40, 21 December 20Ddguabo-
Tekle and Others v. the Netherlapds. 60665/00, § 47, 1
December 2005) and is in line with the CommitteMaofisters'
Recommendation Rec(2002)4 on the legal status fope
admitted for family reunification (see paragrapha®®ve).

As to the second point, it is to be noted thathalgh the
applicant in the case d@oultif was already an adult when he
entered Switzerland, the Court has held tBeuitif criteria” to
apply all the more saa(plus forte raisopto cases concerning
applicants who were born in the host country or whaved
there at an early age (s&okrani v. France no. 52206/99,
§ 31, 15 July 2003). Indeed, the rationale behiraking the
duration of a person's stay in the host country ohehe
elements to be taken into account lies in the apsomthat the
longer a person has been residing in a particudantcy the
stronger his or her ties with that country andwleaker the ties
with the country of his or her nationality will b8een against
that background, it is self-evident that the Cowili have
regard to the special situation of aliens who hgsent most, if
not all, their childhood in the host country, wdneught up
there and received their education there.

13. Counsel for the appellant before the Tribunal (Mst Phelan) had cited these two
paragraphs in her skeleton argument prepared éof thbunal hearing. Although the
Tribunal did not cite this case, it is clear, in mgw, that each one of these important
criteria was considered by it, in so far as relévarthe appeal.

14. In the alternative Ms Phelan submitted that theisi@mt of the Tribunal was
manifestly wrong or, to put it another way, the iden was one that no reasonable
tribunal could reach on the facts as found by thleuhal.
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16.

A consideration of this argument requires me to aét the relevant background
material and any conclusions thereon reached byribenal.

The circumstances of the offence, the basis opléa, which was found to have been
entered at the earliest opportunity, and the ntitigafeatures are to be found in the
sentencing remarks:

On 1 October 2008 you were seen by police officecsiving a
package in a Costa coffee shop. You then tookmabeu 91
bus to make your way home. The officers suspectedaving
information contained drugs, and stopped you [skpu were
asked whether you had anything on your personythashould
not have had, and you told them that you did haweeshing of
that nature, and the package was found.

That package contained just short of a quarter lofogram of
powder, of which 60% was cocaine, a class A colettadirug.
When you were interviewed about your possessidhaifclass
A drug you refused to answer any questions. Youeha
subsequently given an explanation to the courhenlasis of
plea, which is accepted by the prosecution. Y@eated that
explanation to the probation officer who preparedirypre-
sentence report and it has been put before me aghiigation
today.

The basis of your guilty plea is that you had bgeren the

package of drugs by a man you did not wish to name,
exchange for a small financial reward for a smafloant of

drugs for your personal use. You had been persudade
become involved in the production of saleable queait street
level, because you and your family were in debt gl was a
way to earn additional money to pay those debts.

When your home was searched there was a large anbun
white powder found. That turned out to be a dragned
phenacetin, a pain killer which used to be prescilas a
similar form of drug to paracetemol. It was witadn from
sale as apparently it is highly carcinogenic, tfeeee a
dangerous substance in its own right.

You accept that you had been given that cuttinghabefore

the time of your arrest in order to bulk up or ®etthe drug
dealers’ term “cut” the powder that you had beewvej to

increase its quantity in order that it could bedsoh a retail

basis. | sentence you on the basis that this aggou have set
out in your pre-sentence report to the officer angiour basis

of plea, a one-off offence. You have not donesfobe.
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17.

18.

19.

20.

Senior Immigration Judge Jordan summarised theseimg remarks in this way:

5. ... the sentencing judge had given the appdifenimaximum
credit for his guilty plea emphasised by his imnageli
admission to the officers that he was in possessidhe drug
when arrested on the bus, was content to treagpellant as a
man of good character who is leading a perfectypeetable
life. The judge, when sentencing the appellantpased a
period of imprisonment he said was the least hepeasitted.

Although the appellant had previous convictionsSasior Immigration Judge Jordan
wrote in his decision:

4. The Tribunal did not take into account his poesi
convictions which had become spent under the Rbtaioin
of Offenders Act.

In seven paragraphs the Tribunal summarised thegmtence report. It is sufficient
for my purposes to say that the Tribunal reachedctbnclusion that the probation
officer’s reference to the risk of re-offending mgimedium was possibly an error in
the light of the officer's recommendation that tha@pellant should receive a
suspended sentence. The Tribunal also looked girtiggess made by the appellant in
prison and concluded that the appellant's risk efoffending “lies somewhere

between very low and medium” and that this was@&wed by his conduct whilst in

custody.

The Tribunal set out in some detail the appellap€ssonal circumstances:

28. It is the appellant’s case that he has beenrglationship
with his partner since 2001 and she is now (forypalis

fiancée. As to the appellant’s private life, hes tiged in the
United Kingdom since 1994 when he was 13. He lhdaimed

various educational qualifications here and prior his

conviction he had been in employment. There islispute as
to the facts relied on by the appellant in suppartthese
assertions, Mr Little correcting the position insthegard taken
by the respondent in the refusal letter.

29. We have no doubt about the strength of theioekhip
between the appellant and his partner. We acbep¢vidence
in the appellant’'s statement that they met every aad we
accept they intend to marry if the appellant iasked and will
live together in a flat obtained by his partner.e \&tcept the
consistent evidence we heard that during the weelappellant
has been staying with his partner in her paremsisk and at
the weekend they would stay together at his pdrdmsse.
Evidence of their commitment to one another is destrated
by the frequency of telephone contact as recorded calls
report from HMPS PIN phone system and the bundlettérs
between the parties. In addition to the oral testiy of the
witnesses, we take account of the number of phapdgr of the
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appellant, his partner and various family membeévis De La
Cruz’'s parents were at court in support of the HppeEs
appeal.

30. We found Ms Da Silva [the fiancée] to be a celimg
witness. As with all witnesses, she adopted aistant which
reveals aspects of their life together prior to Hppellant’s
conviction. She explains that they officially eggd on 13
February 2008, several months before that convictidGshe
explains that the appellant forms an integral pdrher life
which involves around him. They would meet up lforch at
work and go to the gym together. She explainsrbato have
the appellant in her life would be very traumatic adversely
affect her. She refers to their plans to havedcarn. She was
born and raised in the United Kingdom and has agaof
accommodation here. She does not consider it wdeld
feasible for her and the appellant to try and livea country
alien to them. She explained to Mr Little in cr@ssamination
that if the appellant is deported to Peru, she donbt
accompany him. She confirmed that she did notksBganish,
her second language being Portuguese.

31. We found the appellant's mother to be a sityilar
compelling witness. She appeared anxious and texéent
distraught about the prospect of her son’s removal.
Acknowledging the appellant to be an adult, sheertbeless
states that he is an integral part of her family.

32. Mrs De La Cruz explained in cross-examinatios eéxtent
of her family in Peru, her married sister and tlohitdren. She
has been back to Peru twice since coming to theedni
Kingdom in 1991. The first was in 2002 when hehéa died.
She also went in 2009 in May in connection with blearch.
Her brother lives in Argentina. She explained thet sister
has had breast cancer when Mr Little enquired véretine
would be in a position to help the appellant. Hesband
would need to look after the couple’s children vare aged 15
and 18. She explained to our question that shkespanish
to the appellant although he did not understandesoimthe
words because of the time that he has spent inUthieed
Kingdom.

33. The appellant’'s brother Leoncio explained that is
currently looking for a job and appeared positimw the
prospects of an interview. He only spoke Sparasaly to the
appellant and from time to time has to translate tfweir
mother. His younger brother Cesar cannot undedsipanish.
He has been back to Peru since 1994 having travelte a
separate occasion when his mother and Cesar weéodi He
explained that he is single. He further explaitiet his uncle
and aunt live in a very small house in Lima in arpapular
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area. He also explained the purpose behind hit teiPeru
which was to try and locate his father. He had nbee
unsuccessful.

34. We consider generally that the protection ahifa life
under Article 8 involves cohabiting dependants saglparents
and their dependent minor children, whether it ed$eto other
relationships depends on the circumstances ofteciplar case.
Given the amount of time the appellant and Ms DeaSipend
together, we are satisfied that although they hteyet set up
a household together, the length of their relatigmsthe fact of
their engagement and the amount of time they phlgispend
together in their respective families’ houses leads to
conclude that they do have family life within theeaming of
Article 8.

35. The appellant, his mother, step-father andiwthers have
continued to live together in the same househokhdhough
the appellant and Leoncio were adults. We aresatisfied

that there are more than the usual emotional gésden adults
and a parent on the facts of this particular casee family

have together found themselves in financial ditties which

was one of the reasons advanced by the appellanhi$o
involvement in the crime. We take account that igrant

families are likely to have a stronger bond evemrmvmembers
become adults. But in this particular case havegard to the
appellant’'s plans to live with his partner and lkige, the
relationship he has with his family does not cduoti family

life within the narrower meaning in Article 8. Wemind

ourselves that the ability of the family to livegaiher despite
their ages is an undoubted expression of theiafeilives.

38. We give weight to the amount of time that thpedlant has
spent in the United Kingdom including the passaginte that

has passed without offence since his convictioh9@8 and the
fact that these convictions have now become spéfd.accept
that the appellant probably has sufficient Spatostunction in

Lima, employing Spanish for affectionate remarksedwgeral of
his letters to his partner. But he has not beeck lsnce
arriving in the United Kingdom in 1994 and wouldfe¢urning

to a world he has not known since his early teeryages. He
would be without the connections he has built up aswell as
the family he has in the United Kingdom including partner.
Although he has relatives there, we do not congtakerhe will

find things easy in the light of the account weereed of their
circumstances. Our conclusion is that the appeWeuld find

after all this time removal to be difficult and wdubring about
hardship.
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21.

22.

23.

24,

25.

39. We turn to the impact on others if the appé¢liaere
removed. We are satisfied that his partner Ms Da Svould
find it a real blow. Such is the commitment betwége parties
and their evident affection, we do not rule out plossibility of
her giving further thought to whether she shouldoatgpany
him but having regard to the family she has in thated
Kingdom, the place of her birth, her lack of knosde of
Spanish it would be unreasonable for her to be @rpeo join
the appellant. We further find that the removathef appellant
would be hurtful to his mother. The family’s cirogtances are
modest and it is unlikely that contact could be enaggularly
by visits. We must take account of the fact thag¢imoved, the
appellant could not even contemplate returninght® Wnited
Kingdom for 10 years. The close family relatiomshihe
appellant has not only with his partner but alse family
would be ruptured. We have no doubt about théngpstature
of such a separation coupled with the prospect afiyryears
before contact could be made again other than dxtrehic or
telephone means.”

Of particular importance from the point of viewtbe appellant is the finding that the
appellant would find the removal difficult and thiatwould bring about hardship
given that he had left Peru in 1994 at the age3adrid the finding that the appellant’s
fiancée would not accompany the appellant to Peduthat it would be unreasonable
to expect her to do so.

There then followed in the decision a paragrapivhich the Tribunal summarised the
presenting officer’'s arguments and ended withdkistence:

He reminded us that there were no children of glationship
between the appellant and [his fiancée] otherwselhserved
that was about as far as he could go.

There then followed paragraph 41 which | have séabove in paragraph 3.

The Tribunal carefully set out all the facts andtdas relevant to the exercise of its
judgment whether the respondent had satisfied at the deportation would be
proportionate. Like Senior Immigration Judge Jorttake the view that the Tribunal
was entitled to reach the conclusion which it did.

Whilst feeling considerable sympathy for the appdllbecause the Tribunal decision
could just as well have gone in his favour and thfahis fiancée and family, the
appeal, in my view, has to falil.

LORD JUSTICE THOMAS

26.

| agree.
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LORD JUSTICE SEDLEY

27.

28.

29.

| agree, with the same reluctance as Hooper LJ thigappeal has to be dismissed.
The decision of the tribunal is properly structyresdbalanced in its appraisal of the
facts, omits nothing relevant, adopts a legallyrectr approach, and comes to a
conclusion which, while others equally well quadi might well not have come to it,
is tenable.

| gave Ms Phelan permission to appeal, neverthetesshat she could develop the
argument that Strasbourg jurisprudence had renddhbexl ascertainment of
proportionality, if not a question of law, then aegtion of judgment which a
reviewing or appellate court was as well placethasnitial tribunal to take. | do not
think she has been able in the event to make thgisn@ent good. The reason why the
Court of Human Rights, in cases suctUaer andMaslov1638/03 [2007] ECHR 224
(22 March 2007), makes its own appraisal of propodlity is that it possesses the
unique status of a court both of first instance ahthst resort. It may be anomalous
that, despite the underlying legislative policypaitriating the Convention rights, the
superior courts of the United Kingdom lack the saower of reappraising merits as
the Strasbourg court, but without doubt they dé& iac

A near relation of merits review, close scrutingstbeen considered in this appeal;
but while close scrutiny may permit intervention for instance, the fact-finding
process, its bearing on the ultimate judgment opeprtionality is hard to discern. To
use it as a licence for too-ready findings of pesitg, which is generally all that is
left at that stage, would be subversive of legdiaety.



