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ORDERS

(1) A writ of certiorari be issued quashing the decisiof the second
respondent.

(2) A writ of mandamus be issued requiring the secasspaondent to
redetermine the matter according to law.

(3) The first respondent pay the applicant’s costsisethe amount of
$5,000.

SZGPF & Anor v Minister for Immigration & Anor [2@) FMCA 1719 Cover sheet and Orders: Page 2



FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SY G 1664 of 2005

SZGPF
First Applicant

SZGPG
Second Applicant

And

MINISTER FOR IMMIGRATION & MULTICULTURAL AFFAIRS
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

1. This is an application filed on 27 June 2005 seghkieview of the
decision of the Refugee Review Tribunal (“the Tnhli) signed on
20 May 2005, and handed down on 9 June 2005, wdifficimed the
decision of a delegate of the respondent Ministadenon 28 June
2002 to refuse protection visas to the applicants.

2. The applicants are wife and husband, citizens of L&nka, who
arrived in Australia on 3 September 2001. It is abtssue that the
applicants’ claims for protection visas were basedthe applicant
wife’s claims to be a refugee, and that her husheasdd his claims on
his being a member of her family unit. For eassill refer to the
applicant wife therefore as “the applicant”.

3. The applicant’s claims were set out in the applicafor protection
visas reproduced at Court Book (“CB”) 1 to CB 408dan particular in
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a statement made by the applicant on 16 Octobet, 20@ reproduced
at CB 32 to CB 40. Following refusal of the protectvisa application,
the applicant sought review by the Tribunal on 28 2002 (CB 167
to CB 170). The applicant’s solicitors made submoiss and the
applicant (twice), and her husband (on the secorwhsioon), gave
evidence at two hearings (CB 205.3 and CB 215.CB0219.4). On
27 June 2003 the Tribunal, differently constitut€the earlier
Tribunal”), affirmed the decision under review (@B1 to CB 222).
This decision was subsequently quashed by thistGeae Judgment
and orders of Barnes FM at CB 223 to CB 237). Tinalieation for
review was subsequently reconsidered by the Tribuméich
conducted a hearing with the applicant (the hushaasl not present)
on 10 May 2005. The Tribunal's decision record eproduced at
CB 268 to CB 291.

4. The applicant’s claims to refugee protection derfrnan the conflict
between the Liberation Tigers of Tamil Eelam (“LTJE&nd the Sri
Lankan authorities, and claims of harm experiermeter, and various
members of her family, over the last 25 years. Bipaty:

1) That in 1979 her elder brother joined the LTTE, #atér it had
been announced that he was killed during combat.

2) The applicant married, and she joined her husban®dubai
where he worked. In 1984 she returned to Sri Lankidave her
first child and was in Jaffna when hostilities beout between
the LTTE and the Indian Peace Keeping Force. Hebdiid was
unable to get her out of Jaffna between 1987 to0l188d
ultimately paid the LTTE to release her, and tlsin, and she
again joined him in Dubai.

3) In 1995 the applicant returned to Sri Lanka to rageaa payment
to be given to the LTTE so that her sibling in dafcould leave
and her children were able to get out of the “gopthe LTTE.

4) In October 1995 the applicant’s two children readrio live in
Jaffna as they were unable to continue to live ubd@. This was
following an increase in hostilities, and in a aitwhere it was
claimed that the LTTE recruited young Tamils, Srankan
authorities rounded up, tortured and killed youagils.
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5) In 1998 the applicant travelled to Sri Lanka torfieve” her
children from Jaffna. Although she engaged an atgeaftfect this
removal, he ultimately advised that the relevamtyaofficers to
whom the applicant (through the agent) had paideyowanted
more money to release her son. Following the réfigsarovide
any more money she was detained by police for riogation.
Following threats she paid the money, was releasedreturned
to Dubai.

6) In March 1999 she made another attempt to remowe&thklren
from Jaffna, and while passing through “immigratidearance”
was detained and searched. When she refused to ugpiva
particular wedding gift from her husband (a “Thalshe was
taken to a local police station, beaten and accudebaving
collected money from aboard for the LTTE. She wasssquently
detained, sexually harassed, and then ultimatédased through
her husband's intervention. She returned to Dub#iowt her
children.

7) The applicant’s claims therefore were that she ook return to
Sri Lanka, given the abuse and harassment thahathesuffered
at the hands of the Sri Lankan security officensl tne damage to
her reputation, and that she would be killed if gleéurned
because if for no other reason her son’s claimediwvement with
the LTTE was well known to the authorities. Sherdédashe
would be targeted, and feared persecution by tberise officers
and the LTTE.

5. The Tribunal's “Findings and Reasons” are set ouits decision
record, reproduced at CB 284.3 to CB 291.4. Thieuhal:

1) Had concerns about the applicant's answers at deing it
conducted with her, which were “essentially vaguad a
incoherent” (CB 285.3).

2) Expressed concern with the applicant’s “emotionates which
appeared to be “incongruent with her persistenatdinue with
the hearing”. It noted that while it considered canlping the
hearing, and gave the applicant the opportunitadmurn, the
applicant insisted on proceeding.
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3) Ultimately, in all the relevant circumstances, dcidled that an
adjournment was not warranted (CB 285.4). It ultehaformed
the view, in considering the evidence as a wholat tthe
applicant had seriously exaggerated claims, as \sll her
emotional response, at the hearing and was sadlidtieg having
“considered the evidence cumulatively” that the l@ppt's
emotional state at the hearing was not reflectivéne truths of
the alleged claims (CB 285.6).

4) Found the applicant’s “most fundamental” claims evéear of
persecution based on the following:

a) Her brother's connection with the LTTE, and hernaléhat
she and her husband would be taken away by ther#igh
because of this involvement. Further, her childreuld be
taken away by the LTTE and would be trained as resid
(CB 285.8).

b) That the applicant's son would be forced to joinbe
LTTE, and that if the applicants were to returrSto Lanka
they also would be forced to work for them, andt thiae
would “lose” the children permanently to the LTTER
285.9).

c) That the applicant would not be permitted to mobela
freely since her reputation had already been thecidy the
LTTE, given that she had been identified as a iwicof
sexual harassment” (CB 286.2).

5) While it accepted as plausible some of the harnmeld to have
been suffered by the applicant, in “looking at thedence as a
whole”, was not satisfied that that harm amounte@ddrsecution
within the meaning of the Refugees Convention. lasw
specifically satisfied that the harm suffered wasaaresult of
general insecurity prevailing in Sri Lanka duringe trelevant
times. The Tribunal found therefore that up unt®9& the
applicant did not have a genuine fear of perseouticSri Lanka,
let alone a well founded fear (CB 286).
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6) While it accepted as plausible that in April 1988 applicant was
the subject of an immigration “lady officer” wanginher
jewellery, the Tribunal had difficulties with thepglicant's
subsequent claims that she was detained andalietiefollowing
this incident. It found her explanations as “nottirety
persuasive” and that it was “difficult to reconcilee incongruent
claims made by the applicant”. Ultimately, basedtws evidence
before it, the Tribunal was satisfied that this amod was “a
blatant exaggeration”, and that the subsequentagfibns by the
applicant were “further exaggerated”. Based on wila
applicant said in the context of the evidence ahale, while the
Tribunal was satisfied that the applicant had iedier jewels to
the “lady officer”, it was not satisfied that sheasvdetained in
April 1999 and suffered the harm and ill-treatmamtluding
sexual assault. It rejected the applicant’s claimas if she were to
return to Sri Lanka she would be identified as @im of sexual
harassment which had tarnished her reputatiororitladed that
these claims were “exaggerated” to enhance hercapiph for a
protection visa “reflecting poorly on her credityfi (CB 287).

7) In relation to claims arising from her son's sitoiat found that
the applicant was “simply unable to provide anycHpe details
but generalised answers” and that even when pramf@tae
guestion was asked again” — CB 288.2) the respomsae
“vague” (CB 288.4). The Tribunal found that aftearefully
considering “the applicant’s responses” it wasssiatl “that the
evident lack of any specific details, the vaguenes$sher
responses indicate that the claims have been &bdcreflecting
poorly on her credibility” (CB 289.3). Ultimatelyh¢ Tribunal
found that it did not accept that the applicants nad been
tortured by the Sri Lankan army (CB 289.5).

8) Was also satisfied that the applicant’s claimsalation to her
daughter were fabricated reflecting “poorly on taeplicant’s
credibility” (CB 289.7).

9) While it accepted the applicant’s claim that hestber had joined
the LTTE in 1979 as plausible, formulated the goestt was
required to answer as being whether there was lachamce of
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the applicant suffering harm on the basis of b@mguted with a
political opinion as a result of her brother’s fiohl allegiance.
Ultimately, the Tribunal was not satisfied that theplicant
suffered any harm in this regard, and noted, intexh] that the
brother's involvement occurred over 25 years aggnifsicantly
reducing the chances of persecution on this b&SiB"290.5).

10) Ultimately rejected the applicant’s claim that lifeswere to return
to Sri Lanka she would be forced to join the LTTEt@ take up
arms (CB 290.9).

11) In all therefore, was not satisfied that there wagal chance of
Convention related harm occurring to the applicamt the
reasonably foreseeable future on any basis, antdl coi see a
Convention reason for the applicant's refusal téurre to
Sri Lanka (CB 291.3).

6. At the hearing before me the applicants were reptesl by Mr. C.
Colborne, and the respondents by Mr. G. Johnson. Géiborne
sought, and was granted leave, to file an amengetication in the
following terms:

“The Grounds of the Application are:

The Tribunal exceeding its jurisdiction and constiely failed
to exercise its jurisdiction by -

1. Overlooking and thus failed to have regard te #vidence
the Second Applicant gave to the Tribunal 23 JWG82

2. Alternatively, giving the Second Applicant’s device no
weight because it found the First Applicant’s ewick was
not credible.

3. Failing to make any finding on the First Appinta claim
that she feared the Sri Lankan authorities because,
Wellawatte police station in 1998, police told tkat her
son was suspected of being involved with the LTm& a
threatened to detain her on the ground that her was an
LTTE collaborator.”

7. In this matter, for the reasons set out belownd fihat the applicant’s
third ground is made out. In the absence of angofaarguing against
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the making of orders as sought by the applicantjlll make those
orders.

8. It is not strictly necessary therefore to set autstderation in relation
to grounds one and two. Apart from doing so as #iemaf courtesy to
Counsel who appeared before me and put well arguédnissions,
there are two other reasons for doing so. Firgereace to the two
other grounds (particularly in their factual cortjexill provide a better
understanding of the issue in ground three. Secbndte with some
irony that a large part ground three before me (esgentially what the
applicant claims she was told about suspicions ef Ilson’s
involvement with the LTTE) is essentially the sagreund that was
before the Court on the previous occasion relatingthe earlier
Tribunal’s decision (CB 231.9). This ground was oconhsidered by the
Court as relief was granted in relation to anotgesund. A more
complete reference to all of the applicant’s conmptabefore the Court
now, may assist the next Tribunal in its consideradf the applicant’s
claims.

9. The applicant’s first ground of complaint is thhetTribunal failed to
consider certain evidence. In finding that the mapit was not
detained or mistreated in 1999, the Tribunal madeefierence to the
applicant husband's evidence which he had giveA3dune 2003 to
the earlier Tribunal. The submission is that thkdmal overlooked the
applicant husband's evidence, and the events toatred at the earlier
Tribunal hearing, because there is no other pléiskplanation for
the absence of any reference to the applicant ndsbavidence in its
“Findings and Reasons”. This evidence, it is sa&ieéarly provided
corroboration of the applicant’s claims both aswtbat occurred in
Sri Lanka in 1999, and the applicant’s emotionapmnse to these
events.

10. The applicant in particular points to the eviderafethe applicant
husband given to the earlier Tribunal. This incidiéeidence:

1) That the incident which occurred in 1999 left higewvery sad
and distressed (CB 218.8 - the earlier Tribuna'sigion record
reproduced in the Court Book) and left her withnmogs and
shivering whenever she recalled the incident (C8.2)]1
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2) That at the hearing before the earlier Tribunalpipeared that the
distress that the applicant exhibited at that Ingawas related to
the discussion concerning her detention in 1999 2CR1).

11. The applicant’s position therefore is that the tinal found against the
applicant on a “credibility basis” in relation tehclaims of what
happened to her in April 1999. That part of herdetlaims was that
these events, even after some years, still invobmdtional distress.
The evidence of the applicant husband given atetimier Tribunal
hearing supported both her claims as to what oeduim April 1999
and her subsequent continued emotional distresshwhas said to be
an indicator that the claimed events had takeneplac

12. In short, Mr. Colborne submitted that the Tribufaled to have regard
to relevant evidence and that this is jurisdictlograor on the part of
the Tribunal. He relied on the majority IWAIJ v Minister for
Immigration & Multicultural & Indigenous Affair$2004] FCAFC 74
(“WAIJ), the majority in NAJT v Minister for Immigration &
Multicultural & Indigenous Affaird2005] FCAFC 134 (NAJT) and
WAGO of 2002 v Minister for Immigration & Multicutal &
Indigenous Affairs[2002] FCAFC 437 (WAGQO) to support this
proposition.

13. The respondents’ position, as put by Mr. Johnsothat:

1) The question as to whether the Tribunal “completagriooked”
the husband’s evidence provided to the earlienifrdh is a matter
in which the applicant bears the onus, and that“faict” has not
been established. Relevantly, the Tribunal's demistecord
reveals that it was aware of the content of thdiezafribunal
decision which included the husband’s evidencéhisregard he
referred to:

a) AtCB271.8:

Where the Tribunal states that it “has before é pinevious
RRT file”.

b) AtCB 285.5;
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The Tribunal stated that it had “considered thelence as a
whole” and this statement was made in the contdxt o
considering the applicant’s emotional state, arad thwas
not satisfied that such a state was as a resuheoélleged
events (CB 285.6).

c) AtCB 287.6:

In the course of rejecting the applicant’s clairattehe had
been detained in April 1999, which led to its sujusnt
non-satisfaction that anything had happened to iher
detention, the Tribunal stated that it had congdefthe
evidence as a whole”.

d) At CB 290.3:

The Tribunal made reference to “the available imfation”
suggesting that everything before the Tribunal Heen
taken into account.

2) The evidence of the husband was not put forwardthie
(“second”) Tribunal as important or significantttee applicant's
case. Mr. Johnson referred to CB 280.2 where thbuiial
records that at the hearing the applicant indicatieat her
husband was “aware of the hearing” but that he $@at her
“because her claims are very strong”. Mr. Johnsdomstted that
the inference may be that he could not signifigaatld to what
she had to say. Further, that it could not be drémem that
(especially in light of all the other references iia decision
record) that the Tribunal did not have regard te (tearlier”)
Tribunal file which was before it, and which incadl the
summary of what the applicant husband had said.

3) That there are “aspects” of the words used by thieumal in its
decision record, which indicate that the approadten by the
Tribunal was that rather than “seeking to set marghing” the
Tribunal sought to explain its decision by settiogt, and
expressly dealing with, those “things” which it fwl more
important. That is, as set out at CB 285.7, thoa#ers which it
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considered to be “the most fundamental ones” coathin the
applicant's claims.

4) That what the applicant husband said to the eaflidgunal was
evidence in support of a claim, or contention, bg applicant
which the Tribunal rejected. Mr. Johnson soughtdtaw the
distinction between evidence and a contention putdrd by the
applicant. The distinction was pressed as thenegbaidifference
between a failure to consider a claim, or havingard to a
relevant integer, and on the other hand a “merdtirato deal
with evidence, even probative evidence.

5) The respondents’ second answer to Mr. Colborndsn®sion
was that what was said by the husband falls withm latter
category, and not the former. Mr. Johnson submittedl simply
because the Tribunal puts some evidence asidetsejeor gives
it no weight, does not mean that it has not beemsidered.
He stressed that in the case before the Court hewTtibunal
clearly rejected the applicant's claim that she been detained,
that she had been ill treated (including the sexasslult), and
that as a result of this mistreatment she wasediséd. That is,
that the claim, or contention, put forward by thmplacant was
considered, but that what the husband said was o riihan
evidence to which the Tribunal did not have to makecific
reference in its “Findings and Reasons.”

14. Mr. Colborne relied on three Full Federal Courtisiens, WAGQ
NAJT andWAIJ as authorities for the proposition that a failtoéhave
regard to relevant evidence is jurisdictional erkbe particularly relied
on WAIJ and especiallNAJT. This latter case involved what was said
to be a failure by the decision maker to “have régéo a letter put
forward in support of the applicant's claims. NWAJT at paragraph
[212] Madgwick J., with whom Conti J. “essentiallggreed ([229]),
said:

“[212] There was no independent requirement on dieéegate so
to check. Nevertheless, given the potential impoeaof the
letter and the delegate’s fleeting, uncritical mefeces to it in his
reasons, in my view the inference should be dramat the
delegate did not actually consider what significamnd weight it
deserved. A decision-maker cannot be said to ‘megard’ to all
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of the information to hand, when he or she is uraletatutory
obligation to do so, without at least really anchgenely giving it
consideration. As Sackville J noticed $ingh v Minister for
Immigration & Multicultural Affairs[2001] FCA 389; 109 FCR
152 at [58], a ‘decision-maker may be aware of ination

without paying any attention to it or giving it angnsideration’.
In my opinion, it would be very surprising if thelegate had
genuinely paid attention to the letter and givenggnuine
consideration — had in Black CJ's phraseTitkner v Chapman
(1995) 57 FCR 451 at 462 engaged in ‘an activelledeual

process’ in relation to the letter — yet remaineél@érg about such
consideration in the reasons he gave. | am satidfie did not do
so.

[213] Plainly, to have regard to all the availableformation is
an inviolable duty of the Minister or delegate befoefusing a
visa. The appellant is entitled to relief becausehe delegate’s
failure to do so.”

15. In WAIJ the Full Court was concerned with a situation whéwro
documents which were attached to a submission é@oTitbunal in
support of the applicant's application for revietve(documents were
in Persian script and no translation was provideele not discussed at
the hearing that the Tribunal conducted with thepliapnt.
The Tribunal's reasons for decision did not retethbse documents.
Lee and Moore JJ. stated at [16]:

“Under ss 414 and 415 of the Act, upon a valid &ailon for

review being made the Tribunal must review thesiegito which
the application refers. For the purposes of thavies/ the

Tribunal may exercise all powers and discretionailable to the
original decision-maker and under s 424 may obtany further

information it considers to be relevant. Sectio® 48quires the
Tribunal to pursue the objective of providing a imagism of
review that is fair, just, economical, informal aqdick. However
that obligation arises in a statutory context whepecific powers
are conferred on the Tribunal. No doubt the ledisla intended
that those specific powers could be exercised withecessarily
frustrating the statutory objective identified in480. The
Tribunal is empowered by s 427(1)(d) to require 8eeretary to
the Minister’s Department to make investigation aeport upon

that investigation to the Tribunal. Undoubtedly tthauld permit
the Tribunal to have the Secretary cause enquinese made in
other countries through use of official channelis case required
it. It is a power that the Tribunal might have eoised in this case
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to obtain further information concerning the authetty of the

letters. There is nothing in the papers before tglwsuggests it
considered doing so. Whether the power should becised in a
particular case will be a matter for the Tribun&ore generally,

the Tribunal, subject to a qualification providemdl $ 416 that is
not relevant in this case, is required to considdr relevant

material and after having regard to that materialake the

necessary findings of fact required to support de¢ermination

made by the Tribunal.”

16. In response, Mr. Johnson noted and relied on th@Afimg:

1) That with reference to evidence that was “contratg” the
Tribunal’s conclusion, McHugh J., remarkedRe The Minister
for Immigration and Multicultural Affairs; Ex parte
Durairajasingham2000] HCA 1 at [67] that:

“The Tribunal must give the reasons for its deaisinot the
sub-set of reasons why it accepted or rejectedviddal
pieces of evidence.”

2) That a failure to take into account a relevant m®ersation is not
established because some piece of evidence is et dith
(Paul v Minister for Immigration and Multiculturalffairs [2001]
FCA 1196 at [78]-[79] per Allsop J., with whom Hegr J.
agreed).

3) Nor is the problem overcome by seeking to labeleWidence as
a claim, as Allsop J. explaineditun v Minister for Immigration
and Multicultural Affairs[2001] FCA 1802at [42] (Spender J.
agreeing at [1]).

4) MZWBW v Minister for Immigration & Multicultural &
Indigenous Affairs [2005] FCAFC 94 (MZWBW), which
Mr. Johnson submitted was decided after all théauites cited
by Mr. Colborne, except foNAJT. This decisionrefers to the
distinction between evidence and contentions thatlrio be dealt
with, and stands as authority for the propositioat tthere is no
jurisdictional error because some piece of eviddra® not been
discussed or weighed.

17. In MZWBW the Full Court was concerned with a situatioroiming a
claim by an applicant as to the number of days iifary training that
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he had received. The Court noted at [25] that wimlés reasons the
Tribunal did not refer to the applicant's claimttha had received “25
days” of military training, in its recitation of ¢h “Claims and
Evidence”, the Tribunal did refer to training thiae applicant had
received. The Court found:

. In those circumstances it is difficult to accefhtat the
Tribunal did not have in mind the training he sdm had
received, especially when it recorded country infation that
members of the Guard Battaliorormally received only five days
training.”

18. Important in understanding the distinction soughtbie drawn by
Mr. Johnson, and in particular the line of authothat supports that
distinction, is what the Full Court said at [26[dd27]:

“[26] In Rezaei v Minister for Immigration and Multicultural
Affairs [2001] FCA 1294 AllsopJ. said thaMinister for
Immigration and Multicultural and Indigenous AffainvYusuf
(2001) 206 CLR 231:

‘does not stand for the proposition that a relevant
consideration has not been taken into account amel t
decision-maker thereby has failed to embark onaonlete
his or her jurisdictional task merely because sqrexe of
evidence which the court thinks is relevant in ek@ential

or probative sense can be seen not to have beeyhagtior
discussed. ‘Relevant’ for this purpose means tha t
decision-maker is bound by the statute or by latake this
into account.’

This passage was approved by Cooper and Finkeldfeim
Thirukkumar v Minister for Immigration and Multidulral
Affairs [2002] FCAFC 268 at [29].

[27] In WAEE v Minister for Immigration and Multiculturalnal
Indigenous Affaird2003] FCAFC 184 at [46] a Full Court said:

‘It is plainly not necessary for the Tribunal tofee to every
piece of evidence and every contention made by an
applicant in its written reasons.... Moreover, theis a
distinction between the Tribunal failing to advetrd
evidence which, if accepted, might have led it tkena
different finding of fact ... and a failure by tfAeibunal to
address a contention which, if accepted, mightldista that
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19.

20.

the applicant had a well-founded fear of persecgutior a
Convention reason.”

The Full Court's Judgement MZWBWat [28] sets out how it applied
these principles to the circumstances before it.reasons which will
become clear below, this is helpful in resolving #pplication of these
principles to the circumstances before this Coaw.nAt [28] the Full
Court said:

“[28] The relevant contention or issue before theibilinal
concerned the integration of the Guard Battaliorthwihe Sri
Lankan Army. That matter was squarely addresseslsg that
the Tribunal overlooked the training evidence (Whias we have
said, is a large and difficult assumption to makbat was but a
failure to advert to evidence which, if acceptedghhhave led it
to make a different finding of fact: ®¥AEE above. It is not a
jurisdictional error to make a wrong finding of ta¢iowever, as
we have said, we do not accept that the Tribunafloeked the
training evidence. It may well be that it did nowell on it
because it considered it irrelevant to the questiamether the
Guard Battalion was integrated into the Army in tredevant
sense. If that is the reason, we think it well biase

In essence, Mr. Johnson's submission is that ttheaties relied on by
the respondent can be distinguished friWJT because in that case
Madgwick J. proceeded on the basis that as a mattéact certain
material (being a letter in support of the applitsaclaims) was not
considered. Mr. Johnson's submission was that gasifinding could
not be drawn in the circumstances before the Cooaw. Secondly,
even if the Court were to find that the materiakveaerlooked, it was
not a claim, or an integer of a claim, or a contentbut a piece of
evidence which, drawing directly from the authestiquoted above,
when overlooked was not jurisdictional error. Chgathere was no
submission for the respondent that a failure td dath a claim or an
integer of a claim, would not lead to a findingjofisdictional error.

| should note that clearly, both by way of whastated in the amended
application in relation to ground one, and in théraissions by
Mr. Colborne, the applicant has not sought to attarsse what was
said to be “overlooked” (that is, the husband'slence to the earlier
Tribunal) as anything other than “evidence”.
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21. The first issue in any event, is whether it couddshid that the Tribunal
overlooked what the applicant's husband put toaadier Tribunal
(however characterised). Clearly, the Tribunal Haefore it the
previous Tribunal file, and made specific refererioethat in its
decision record. In looking at the decision recal@he however, | am
not convinced that the reference at CB 285.5 toawidence “as a
whole” can be said to be a reference to include dpelicant's
husband's evidence. Nor indeed, in my view, is #ubsequent
reference to “having considered the evidence cutmely”. Similarly,
while Mr. Colborne has not put forward anything sbow that the
Tribunal's reference at CB 287.6 to “on the basithe evidence as a
whole” was not a reference to include the applitarsband's evidence
(as contended by the respondent) neither, wittame& only on the
decision record, can it be said that the respondest provided
anything to show that in fact it did include sucheference. A similar
point can be made with the Tribunal's referenc€Bt290.3 to the
basis for its express lack of satisfaction thatehg a real chance of the
applicant suffering serious harm on “the basis bé tavailable
information”.

22. Mr. Johnson’s further argument was that it is fog aipplicant to bear
the onus to show that these references do notdacthe applicant
husband's evidence. This would form the basis focepting
Mr. Johnson's submission, notwithstanding thatbyaiir. Colborne is
correct when he says that there is no expressereferto the applicant
husband's evidence in the Tribunal's “Findings Radsons”.

23. However, in my view, there is another factor naged in submissions,
which tips the balance as to what the Tribunal d@ag, and what was
meant, when it made such references. The Tribudetssion record
should not be read in isolation. The applicantgliagtion for review
was subject to orders made by Barnes FM on 23 Bepr2005, that
the application for review be reconsidered by theibdnal.
On 30 March 2005 (CB 238 to CB 239) the Tribunabterto the
applicants (I note that the letter was addressélde@pplicant and sent
to both the applicant's authorised recipient, tobécisors that the
couple had retained at the time to represent tteamd, to their home
address). The letter clearly included a referenzethie applicant
husband.
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24. The Tribunal acknowledged that the application beaen returned to it
for reconsideration, and proceeded to set out theeglure by which
such a “second” review of the application would benducted.
Importantly, the letter notified the applicantsttilae Tribunal would
look at the information that the applicants, anc trespondent
Minister's Department, had put to it and would désik at information
about the applicants’ country. It set out optiossta how it would
proceed after having looked at that informatiorgluding making a
decision in the applicants’ favour, or inviting thapplicants to a
hearing. In any event, the Tribunal set out for #pplicants the
importance of the hearing to the process of redemation, and in
particular that evidence could include what the liappts told the
Tribunal member at the hearing.

25. Less than a week later, on 4 April 2005, the Trdduwrote to the
applicants (CB 241 and CB 242, again it should dtedhthat the letter
included reference to both the applicant and thaiegnt husband).
The Tribunal's advice was that it had consideredtfaterial before it
in relation to the application (consistent with witehad earlier said it
would do), but was unable to make a decision inodiavof the
applicants on the information that had been pubfeeft. In these
circumstances, the applicants were invited to ctore hearing before
the Tribunal on 10 May 2005, to “give oral evidehemd “present
arguments”. Lest it be said that there was any dabbut whether the
applicant husband was also invited to the hearingpte that the
applicants had been through this process once defliney were
represented by solicitors throughout the proced$srédhe Tribunal,
and would therefore have had the opportunity toehaad the process
explained to them again. Even if the applicants mé&linderstood that
the invitation was only to the applicant wife (asaid, highly unlikely
in the circumstances, and further there is no emddefore me now to
indicate this), the Tribunal's letter also stateat t'you can also ask the
Tribunal to obtain oral evidence from another pergo persons”.
As already set out above, only the applicant witeraled the Tribunal
hearing. The applicant husband was said by thacgmplto have been
“aware of the hearing”, but that he had sent herabse her claims
were very strong (CB 280.3).
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26.

27.

SZGPF & Anor v Minister for Immigration & Anor [2@) FMCA 1719

In my view all of this contextual background canra ignored in
seeking to derive further a better understandingvioht the Tribunal
was setting out in its decision record. There isargument in light of
the Tribunal's account of what occurred at the imgarwith the
applicant (CB 281.2 to CB 284.2) that the Tribusahducted the
hearing with the applicant in a comprehensive maigtie Tribunal's
account of what occurred at the hearing has nat beallenged by any
other evidence put before the Court). The Tribgna#ferences to
having before it the previous Tribunal file, thathad considered the
evidence as a whole (at least on two occasionsjtaneference to “the
available information”, when seen in context of #lements set out
above, in my view, provide the plausible explamafiar the absence of
any specific reference in the “Findings and Redstmshe applicant
husband's evidence. On the considerable amoumfofmation that
was before it at the beginning of April 2005 (irsilng the applicant
husband's evidence) the Tribunal clearly took thewvthat such
material was not sufficient so as to cause it tdkena favourable
decision for the applicants. Consistent with thecpss that it had
outlined to the applicants in its earlier lettenjstwas the specific
reason that caused the Tribunal to invite the appts (both wife and
husband) to a hearing before it. Having put thelie@pts on clear
notice as to its preliminary view of what had beem before it to date,
it is not surprising that the Tribunal then deaittwthe applicant wife's
claims at the hearing in an extensive fashion. ié&ring was clearly
the opportunity for the applicants to address thbuhal's preliminary
view that the information given to it to date wasdufficient so as to
satisfy it that protection visas should be graniétat the Tribunal was
attuned to the applicant husband, and of the piisgitf his attending
the hearing, is clear, when it recorded that (afsgr the beginning of
the hearing with the applicant) the applicant iatkcl that her husband
was aware of the hearing, had chosen not to cordehad sent the
applicant herself because of what he is said tee hawught of her
claims (as being “very strong”) (CB 280.3).

The Tribunal had before it the applicant husbamdglence to the
previous Tribunal. It put to the applicants (andafically as it relates
to the applicant husband, put to him) that on Wizt been put before
it, it was not persuaded that, in effect, protaecttamsas should be
granted. The applicant husband was clearly alsibethto the hearing,
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chose not to come, and instead sent his wife abonthe basis that the
family was relying on her claims, and that they &vévery strong”.
In all these circumstances, it is a plausible axpi®n for the
Tribunal's omission of any specific reference ia fFindings and
Reasons” to the applicant husband's evidence,ittitaincentrated on
what the applicant wife herself put to it. This ydes the plausible
explanation for any omission of any specific refee to the applicant
husband's evidence in the “Findings and Reasons”.

28. | am not persuaded therefore by Mr. Colborne's ssdion that the
only plausible explanation for the absence of aeference to his
evidence in the “Findings and Reasons” was simpdgabse the
Tribunal “overlooked his evidence”. In all the airostances, | am
satisfied that the Tribunal knew of the husbandidence, had formed
a preliminary view about it (in context with allethother evidence
before it) then proceeded to focus primarily on tfitndamental”
claims as put ultimately by the applicant herselthe hearing before
the Tribunal. In my view, the Tribunal dealt withet applicants’ case
on the basis on which the applicants themselvesechttimately to put
their claims before the Tribunal. In all therefdraccept Mr. Johnson's
submission that it is not established that the un#d overlooked the
applicant husband's evidence such as it could ioetisat there was a
failure to consider the evidence. In my view, grdwne fails on this
basis.

29. In view of the above, it is not necessary to goaod consider what
Mr. Johnson described as the “stress” betweenrikse bf authority put
forward by the applicant and the respondent. | khqgust note
however, that | was persuaded by Mr. Johnson's sson that |
should follow MZWBW Htun and Paul and in particular note what
Allsop J. said irRezaeiand the distinction drawn WAEE v Minister
for Immigration and Multicultural and Indigenous fairs [2003]
FCAFC 184, between a failure to advert to evidead a failure to
address a contention. In my view, the circumstaintésis case can be
distinguished frorNAJT. But in any event, as | have already stated, |
am not persuaded that the Tribunal ignored theiegpl husband's
evidence given to the earlier Tribunal.
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30. The applicants’ second ground is that the Tribdiaiééd to have regard
to corroborative evidence going to the applicantsedibility.
This complaint is clearly linked to the complairt ut in the first
ground, and in an important sense, is put as asernalive.
The submission is that even if the Tribunal did meerlook the
applicant husband's evidence, but chose to give itveight because
the applicant's evidence lacked credibility, thka Tribunal in these
circumstances committed jurisdiction error as idexat in WAIJ, with
specific reference to paragraphs [26] and [27MAIJ (as referred to
above) the Court had before it a situation thabived two letters that
were said to be evidence in support of the appiisafaims. The issue
was that that Tribunal had problems with the apypiits failure to raise
claims when first interviewed by the first responte Department.
The two letters were said to be corroborating ewigethat explained
that failure. The Tribunal decided to place no vaeign those letters
and made a finding of adverse credibility in relatito the applicant.
The Court (at [26] to [28]) said:

“[26] The Tribunal determined the matter adversely the
appellant by disregarding the documents it had beieected to
consider by the order made by consent in this Calating that
the documents "do not overcome the problems | hétre the
applicant’s evidence".

[27] Such a circumstance may arise where an applisaclaims
have been discredited by comprehensive findinglssbbnesty or
untruthfulness. Necessarily, such findings arelyik negate
allegedly corroborative material. (Se&20/2002per McHugh,
Gummow JJ at [49]). Obviously to come within thateption
there will need to be cogent material to suppocoaclusion that
the appellant has lied. Alternatively, if the purisadly
corroborative material itself is found, on probatigrounds, to be
worthless it will be excluded from considerationthg Tribunal
In assessing the credibility of an applicant’s agl. However, it
will not be open to the Tribunal to state thatstunnecessary for
it to consider material corroborative of an applid& claims
merely because it considers it unlikely that thents described
by an applicant occurred. In such a circumstance Tmibunal
would be bound to have regard to the corroboratiaaterial
before attempting to reach a conclusion on the iappt's
credibility. Failure to do so would provide a dat@nation not
carried out according to law and the decision woblkl affected
by jurisdictional error. (See:Minister for Immigration &
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31.

32.

33.

Multicultural Affairs v Yusuf(2001) 206 CLR 323 per McHugh,
Gummow, Hayne JJ at [82]-[85]).

[28] This appeal did not involve a case in whicle tredibility of
the appellant had been destroyed by stark findings
untruthfulness. The Tribunal accepted that in heutih the
appellant had distributed "MKQO" newsletters at warsity and
that her brother had engaged in similar activiti?md had been
killed in unexplained circumstances. The Tribunetepted that
the appellant believed that the security forces hbeen
responsible for the death of her brother.”

Mr. Colborne also relied on:

“[32] It was, of course, a matter for the Tribuntd decide if the
failure of the appellant to state at the "entry'tarview that she
feared persecution if returned to Iran, undermirted credibility
of such a claim made subsequently. However, inatisence of
material which impeached the appellant’s claimsedily, the
Tribunal could not make that determination withoduly
considering the weight to be given to material whiended to
confirm the truth of her claims. In other wordsthere was some
material capable of supporting the claims and arsaire of
cogent material showing the appellant to have basnuthful in
respect of those claims, it may be unsafe to reffaedfailure of
the appellant to disclose the claims at the "entintérview as
sufficient to establish that the claims were ineenand it would
follow that material corroborating the claims wouldve to be
considered.”

Relying on this, Mr. Colborne's submission was ttie Tribunal's
otherwise “comprehensive” statement of its reasoreant that it was
unlikely that the Tribunal made a decision to gittee husband's
evidence no weight, without actually making a refme to that
evidence. Mr. Colborne's argument was that theuhab accepted as
plausible the applicant’s claims that in passingulgh immigration in
Colombo in April 1999, a “lady officer” wanted thapplicant’s
jewellery, which the applicant gave her apart frone item. However,
the Tribunal did not accept the applicant's subsegulaims that she
was then detained, and sexually assaulted.

Mr. Colborne's submission was that the Tribunatidifgs (relevantly
at CB 287) were not such as could be said to antouatclear finding
that the applicant was “lying”. The further comneesuch as “is not
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34.

35.

36.

entirely persuasive”, and that it was difficultreconcile “incongruent
claims”, support this contention. Further, in ligiitWAIJ, it could not
be said that the Tribunal had “discredited” thel@ppt’s claims in this
regard, by comprehensive findings of dishonestyuotruthfulness.
Even further, that the husband's evidence was ‘tmahtorroborative”
of the applicant’s claims, and that it was not “ope the Tribunal” it
to not consider material corroborative of an agpit’'s claims merely
because it considers it “unlikely” that the evewisscribed by an
applicant occurred.

| should just note that the Tribunal's descriptioh “a blatant
exaggeration by the applicant” (CB 287.5), related¢he applicant’s
claims that some women who had witnessed hereditinent had
spread rumours, and that “everyone now knows imeguthe LTTE”
of what had occurred. This could be said to comttaghat was put by
Mr. Colborne. He distinguished this finding of “ldat exaggeration”
from the Tribunal's other findings as they relatiectly to whether
the detention itself took place and that the clafrharassment had
taken place.

In all therefore, his submission was that there m@thing in what the
Tribunal found that impeached the applicant’s ckauhirectly. At best,
he submitted the highest point is at CB 287.7 #&ad tlooking at the
evidence as a whole the Tribunal is satisfied that applicant has
exaggerated these claims in order to enhance hdicafon for a
protection visa, reflecting poorly on her crediyili This was not, in
Mr. Colborne’s submission, a finding that there Wesgent material
showing the applicant to have been untruthful” firgVAIJ at [32]).
In those circumstances, the Tribunal should hawt tegard to the
corroborating evidence on the issue of detentiamj aubsequent
harassment, provided by the applicant husbandete#nlier Tribunal.
The Tribunal's failure to have regard is jurischofl error as set out in
WAIJ

In reply, the respondents’ position is:

1) That this case can be distinguished fAdfAlJ on the basis that in
that case the Tribunal found that it was “unneagssar it to
consider material corroborative of an applicanksmas (at [27]).
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2) In any event, the respondent submitted that théuhal did
consider the husband's evidence as pressed innsspo ground
one above.

3) That jurisdictional error would not follow even tiie Tribunal
had not considered the husband's evidence. Mr. séofs
submission was that contrary to what was put by Gblborne,
the Tribunal's findings against the applicant upgba relevant
iIssues were so “strongly expressed in terms ofchedibility”
that it was open to the Tribunal to decline to cdes any
corroborative evidence. Mr. Johnson's submissios that in this
case, the situation was such that it fell withire tbpening
sentences of paragraph [27]WfAIJin that this was a case where
the applicant’s claims (that is, the relevant ciEinabout her
detention and harassment had been “discredited by
comprehensive findings of dishonesty or truthfuffiesvhich
“necessarily are likely to negate allegedly cormaive
material”.

37. | have already found above that it is not establisthat the Tribunal
overlooked the applicant husband's evidence. Ryrthagree with
Mr. Johnson thatVAlJ can be distinguished from the circumstances in
the case before me, in thatWAlJthe Court said it would not be open
to the Tribunal to make a statement that it waseaassary for it to
consider the material that was corroborative ofapplicant’'s claims
“merely” because it thought it unlikely that theeets described by an
applicant had in fact occurred. Plainly, there & such “positive”
statement in the case before me. The CoulVilJ had before it a
situation that, as it said, “did not involve a casevhich the credibility
of the appellant had been destroyed by stark fgslinof
untruthfulness”. Mr. Colborne submitted that thenaes no clear finding
by the Tribunal in rejecting the credibility of th@plicant’s claims.

38. It is clear that the Tribunal did not use “starghyuage in its findings.
There is no reference to the word “lies” in relati the applicant’s
claims, or indeed that the applicant was “a liktbwever, meaning as
to what the Tribunal has actually done should rotérived from one
or two words in different parts of the Tribunalecdion record. As has
been often said, meaning must be discerned frodirmgdhe Tribunal
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39.

40.

41.

decision record as a whole. As the Tribunal's “Kigd and Reasons”
reveal, once the Tribunal (CB 285.3) had satisfiesglf that the
applicant’'s emotional state at the hearing wassooh as to warrant an
adjournment of the hearing, the Tribunal then dbedrits view of the
applicant’s evidence:

“Having explored at a hearing with the applicant blaims and
having considered the evidence as a whole, theuiiab has
formed the view that the applicant has seriousyggerated her
claims as well as her emotional response at theingea (CB
285.4)

The Tribunal then identified the applicant’s “fumdantal” claims and
found that her claims as they related to eventsungd 1998 were
generally plausible, although it found that theirokg at that time did
not amount to a genuine fear of persecution, lehala well founded
fear. In relation to the events of April 1999, thebunal (as set out at
the top of CB 287) developed its analysis from hgvidifficulties
with the applicant’s claims that she was subsedyelgtained and ill
treated”, building up through “not entirely perswas and to
ultimately:

“Looking at the evidence as a whole, the Tribusasatisfied that
the applicant has exaggerated these claims in twdarhance her
application for a protection visa, reflecting pgorbn her
credibility.” (CB 287.8)

In my view, a plain reading of the whole of the btmal's decision
record, as it relates to the events of April 19¢% (detention and
claimed sexual harassment), describes these evantserious
exaggeration. There is a clear distinction betwibencredibility of the
claims (and the applicant) relating to events ufil U998, and the
events including and following the claimed detemtiand sexual
harassment. While it is clear that the applicaotedibility was not
destroyed by “stark findings of untruthfulness’r@lation to everything
she said, | accept Mr. Johnson's submission tleaTthbunal did reject
the truthfulness of the applicant’s claims of supsnt detention and
harassment as being, as it said at CB 285, “sdyiexaggerated”.

In all it is not made out that the Tribunal oveked the applicant
husband's evidence. But further, what is also gke#rat having put to
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the applicant (as at April 2005) that on all thademce there was
insufficient material before the Tribunal to beisi&td that a protection

visa should be granted, the Tribunal subsequendlgerclear findings,

expressed as exaggerations of the applicant's sJamjecting the

applicant’s claims of detention and subsequentdsanant, such that,
in my view, it could be said that what the applicharself put to the

Tribunal was fully discredited. This was such titavas not necessary
for the Tribunal, in any event, to give weight ke tapplicant husband's
evidence. In all therefore, this ground is not made

42. The applicant's third ground of complaint is tHa ribunal failed to
deal with an integer of the applicant's claims. Kolborne made the
following points:

1) In her statement accompanying her protection vgaliation,
and in particular as reproduced at CB 35.6 to CBL@5the
applicant stated that in 1998 the Sri Lankan poli@
Wellawatte) told her that her son was suspectetthé\sri Lankan
army of being involved with the LTTE, and she sldophy the
police money and leave Sri Lanka or be taken io&iady on the
ground that her son was an LTTE collaborator. Fasrtthat she
was fearful of staying and offered to pay the moaayg left Sri
Lanka with fear of “losing her children”.

2) The applicant husband told the earlier Tribunathet hearing
conducted by it (see the earlier Tribunal's denisiecord at CB
218.4 to CB 219.4) that there would be problems Hisr wife
because of their son’s alleged connections to theH.and then
told the Tribunal that “his agent” had told him éyi would face
problems because of their son.

3) At the Tribunal hearing, conducted on 21 May 2003t is, the
first hearing before the earlier Tribunal (the agght husband
had not attended on that occasion — the applicard gvidence to
the Tribunal on 21 May 2003 and both applicantsegavidence
to the earlier Tribunal on 23 June 2003) the applidold that
earlier Tribunal that the army suspected that berlselonged to
the LTTE.
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43.

44.

45.

Mr. Colborne submitted that in its “Findings andaRens” the Tribunal
accepted that the applicant was detained at thdaWatte police

station in May 1998, but made no finding as to \whether son was
suspected of being an LTTE collaborator. Mr. Catlleds submission
was that the Tribunal dismissed this incident, thaher detention for
one night, as being consequential to the genesaturity in Sri Lanka
at that time, and was not satisfied that the apptievas targeted “per
se” (CB 286.2 to CB 286.10). The submission was tha Tribunal

“overlooked the evidence” which was to the effdwttthe applicant
was targeted by the police because of her soregedl involvement
with the LTTE.

Mr. Colborne submitted that the Tribunal referredhis aspect of the
applicant's case in its decision record when ggthut the applicant’s
“Claims and Evidence”. At CB 275.5 the Tribunal, part of its
recounting of what the applicant put in her statetregtached to the
protection visa application, recorded that the iapptk, in May 1998,
met three army officers with her “agent” for therpose of paying
them money to obtain permission to bring her ckildout of Jaffna.
When they sought more money than what had beealiniagreed, she
refused to pay them. They left, and “within an Hahre was taken to
the police station for interrogation by the Welldtegpolice. When she
told them about her children the police took detaihd ordered her to
stay overnight until they made inquiries about tleildren.
The following morning the police told her that themy in Jaffna
suspected that her son had “LTTE dealings”, and &saa result he
would not be permitted to come to Colombo due wuse/ reasons.
She paid them money and then left Sri Lanka in fa#alosing her
children.

Mr. Colborne’s submission was that when the Tribuwzane to deal
with this aspect of the applicant's case in itathings and Reasons” it
only addressed the applicant’s belief that hertsmh been arrested and
tortured by the army, and not that he was suspeofetheing a
collaborator. Further, the Tribunal rejected heairol that this had
happened because of her lack of knowledge of waatiappened, and
found that these claims had been fabricated (CB62@8CB 289.5).

SZGPF & Anor v Minister for Immigration & Anor [2@) FMCA 1719 Reasons for Judgment: Page 25



46. Mr. Colborne relied on the Full Court JudgemBWBE v Minister for
Immigration & Multicultural & Indigenous Affairs (No. 2)
[2004] FCAFC 263 at [63]:

“[63] It is plain enough, in the light ofDranichnikoy that a
failure by the Tribunal to deal with a claim raiskg the evidence
and the contentions before it which, if resolvedme way, would
or could be dispositive of the review, can consdita failure of
procedural fairness or a failure to conduct theiesv required by
the Act and thereby a jurisdictional error. It folWs that if the
Tribunal makes an error of fact in misunderstandimg
misconstruing a claim advanced by the applicant dades its
conclusion in whole or in part upon the claim sesumderstood
or misconstrued its error is tantamount to a faguilo consider
the claim and on that basis can constitute jurisdital error.
The same may be true if a claim is raised by thdeece, albeit
not expressly by the applicant, and is misundecstomr
misconstrued by the Tribunal. Every case must besidered
according to its own circumstances. Error of faelthough
amounting to misconstruction of an applicant’s slaimay be of
no consequence to the outcome. It may be ‘subsumf@tings
of greater generality or because there is a factoi@mise upon
which [the] contention rests which has been rej@cteApplicant
WAEE (at 641 [47]). But as the Full Court said WAEE (at
[43]):

‘If the tribunal fails to consider a contention thdhe
applicant fears persecution for a particular reasahich, if
accepted, would justify concluding that the applichas
satisfied the relevant criterion, and if that camien is
supported by probative material, the tribunal wilave
failed in the discharge of its duty, imposed by 12l 40
conduct a review of the decision. This is a maibér
substance, not a matter of the form of the tribignal
published reasons for decision.’

In that case the appellant, who was an Iranianzeiti, put to the
Tribunal that the marriage of his son to a Muslimmman in Iran
had ramifications for him and his family. The Tniah made no
express reference in its discussion and findingsh& claimed
fears of persecution which arose out of the maeidyy the
appellant’s son to a Muslim woman although it megference to
the claim in its overview of the appellant’'s cashe Court held
that the Tribunal had failed to consider an isswéng directly to
the question whether the criterion under s 36 &f #ct was
satisfied. The Court held that the Tribunal hadréffiere failed to
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47.

48.

discharge its duty of review and had made a judsdnal
error.”

The essence therefore of Mr. Colborne’s submissi@s that the
Tribunal made jurisdictional error by not dealinghwthe applicant’s
claim to fear persecution by the Sri Lankan autiewibecause they
suspected her son of being involved with the LTME. Colborne

emphasised that the applicant made a specific ctaah she feared
harm from the authorities because of the percephan her son was
involved with the LTTE, and that the Tribunal didtrdirectly deal

with this claim, but dealt generally with what haccurred in 1998 as
being part of the general insecurity situation pivg in Sri Lanka at
the time. The lack of a specific finding on thaeeific claim shows
that the Tribunal overlooked what had occurred988Lin that regard.

Mr. Johnson's submissions were:

1) That the evidence in the protection visa applicatiihat in 1998
the police told the applicant that her son was scigal of
involvement with the LTTE) was “mere evidence” gany to the
Tribunal’s findings. With reference to the prin@plalready set
out in relation to grounds one and two, the Tribuisanot
jurisdictionally required to expressly deal with chu“mere
evidence” in its reasons.

2) That in a situation, which Mr. Johnson described basng
“weaker than in relation even to ground one”, thebdnal
expressly noted in its decision record at CB 2# the applicant
had put in her statement [in support of her appbcd that the
police told her, during questioning in May 199&ttkthe army in
Jaffna suspected her son of dealing with the LThH further
that she was threatened that she may be takewustody on the
grounds that her son was an LTTE collaborator. Ténsdence”
was specifically recorded by the Tribunal in itsnsnary.

3) That in addition to specifically rejecting the appht's allegation
that her son had even been approached by the LafdEthat he
had been arrested and tortured by the Sri Lankay &€B 289.3
where the Tribunal found those claims to be fabeidp the
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50.

51.
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Tribunal also made “the wider finding” that, as sett at CB
290.4:

“On the basis of the available information, thebiinal is
not satisfied that there is a real chance of theliegnt
suffering serious harm in the reasonably foreseeflilire
on the basis of being imputed with a political opm of
being pro LTTE as a result of her brother's involeat
with the LTTE or on the basis of being imputed wih
political opinion of being pro LTTE as a result bér
children’s or other family member’s (other than besther)
alleged association with the LTTE, or that her arfah
would be taken away from [sic: her] to be trainedcadres.
It must also be emphasised that the applicant’'shbrz
involvement occurred over 25 years ago, signifigant
reducing any chance of persecution on this basis.”

Mr. Johnson's submission therefore was that thigliig by the

Tribunal, and its reference on the available infation, could not be
said to exclude the reference to the applicantis, given that the
Tribunal had plainly stated in its decision recdhét it had read,
amongst other things, the Department’s file whiantained the

applicant’s statement (CB 271.7), and the Tribgnatn summary of
the applicant's evidence (CB 275.6) where spergfierence was made
to the son and what she had been told by the pativéellawatte.

There can be no doubt that in the circumstancési®tase, a failure to
deal with a claim put forward by the applicant, ar integer of the
claim, would amount to jurisdictional error. Beyotitt however, the
parties differ on whether to characterise the appli's statements in
relation to her son and what she was told at thdlawatte police
station in 1998 as being “mere evidence”, or a phtter claim linked
to why she feared harm from the Sri Lankan autiesritA further point
of separation between the parties is whether thiemment, irrespective
of whether it is characterised as “mere” evidenca olaim (or part of
a claim), was in any event adequately addressehkedyribunal.

It is helpful in resolving this issue to review dgvelopment from its
first appearance in the applicant's statement la¢gtdd¢o the protection
visa application through to the ultimate consideraby this Tribunal:
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1) Itis clear that the applicant said in her statenatached to the
protection visa application that she was threatdmethe police
at Wellawatte police station in May 1998 and tliaghe did not
pay them money she would be taken into custodyhergtounds
that her son was an “LTTE collaborator” (CB 35.9).

2) The issue was again referred to in the Minister&degate’s
assessment of the applicant’s claim. At CB 1574l dielegate
said:

“The army would not allow her children to come &eder

in Colombo because they suspect her son of beingrai
member. Each time she returned to Sri Lanka theB.TT
demanded money and her children could not come to
Colombo to see her.”

3) The earlier Tribunal reproduced the applicant’sesteent in full
in its decision record. The relevant issue is rdpoed at CB
208.5.

4) In its account of what occurred at a hearing, hwid21 May
2003, the earlier Tribunal reported as part of what applicant
had put to it that:

“The Applicant told the Tribunal that the last tirmbe was
in Sri Lanka was in April 1999, and that her husbavas
also with her and that they remained in Columbo dor
month. She said she did not see her children duhieyisit.
The Tribunal asked the Applicant why her childrexd mot
come from Jaffna to visit their parents in Colum@dde
Applicant said that her son could not come becahse
LTTE had come and forced him to join and had takien
away by force. The Tribunal then asked the Appli¢diree
times) if this meant her son had joined the LTTHheT
Applicant eventually said that her son hagt joined the
LTTE as he doesn't “like” the LTTE. She said tha army
however, suspectsher son belongs to the LTTE.” (CB
215.7)

5) In their subsequent application to the Federal Stagies Court
on 19 August 2003, following the earlier Tribunal&cision, the
applicants put forward (amongst others) the follmyvground of
complaint:
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“The Tribunal exceeded its jurisdiction and constiuely
failed to exercise its jurisdiction by —

(1) Failing to make any findings on the first appht’'s
claim to have been detained and interrogated at
Wellawatte Police Station in 1998 and of being tofd
that occasion that the police suspected her son of
being involved with the LTTE(CB 231.9)

6) The reasons for Judgement of Barnes FM, reprodat&B 226
to CB 236, reveal that Her Honour found for the lejapts, but
was not required to deal with this ground as shendlofor the
applicants on the other ground.

7) It is clear therefore that from the statement aquamying the
protection visa application, the delegate’s deaisiecord, the
earlier Tribunal’s report of a hearing with the bggnt, and from
the grounds of complaint put before the Court on eanlier
occasion, that amongst matters put forward by gpdi@ants they
also claimed that the applicant had been detaineuin@ht in
May 1998 at the Wellawatte police station and haenbtold that
her son was suspected of some involvement with TeE.

8) The Tribunal acknowledged that this had been puwvdod when
it recorded the applicant’s claims, and relevaimlyts decision
record at CB 275.7:

“They [being the officers at the police station}aatened
that if she failed to pay the amount, she wouldab@n into
custody on the grounds that her son was a LTTE
collaborator. Due to fear, she offered to pay theenmoney
and left Sri Lanka with great fear of losing myldhen.”

9) The Tribunal also recorded, in recounting submissiof 17 June
2002 (made to the delegate), that:

“The applicants’ son has been taken by LTTE tonti@s a
militant, probably against his will. The applicardannot
return to Sri Lanka because their son’s involvemearthe
LTTE is well-known to the Sri-Lankan authoritiegCB
278.6)

“The applicants fear arrest due to their son's lwe/ment
with the LTTE, and the applicant fears return daoette
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53.

54,

harassment she received from the security offité(B
278.8)

10) I should note however that at the hearing that Théunal
conducted with the applicant on 10 May 2005, théumnal's
lengthy report of what occurred at the hearing, owhiis
unchallenged by any other evidence before this Coereals that
while the applicant repeated a number of claimd, amswered a
number of questions (from the Tribunal's perspectiv
unsatisfactorily) about whether her son had actumined or
worked for the LTTE, there was nothing reportednfrahe
applicant as to the perception that her son haldlmmiated with
the LTTE and that this made her a target of the Lamkan
authorities. (In light of what is set out belowshnay be part of
the explanation as to why the Tribunal overlookad particular
aspect of the applicant’s claims).

There are a number of difficulties with the TribUsi@xpression of its
“Findings and Reasons”. Relevant to this groundesiew, it is not
clear what the Tribunal meant when it said at CB.28

“The applicant has made a number of claims but st
fundamental ones are in essence her fear of pdimean the
basis of the following grounds:”

The immediate question that arises is whether tifeuial felt it was
only required to deal with the “fundamental” clairaed not all the
claims. The Tribunal then proceeded, under thregdimts, to refer to
a number of claims made by the applicant. Whaigsifécant is that
while there is reference to the claim that her smuld be forced to
join the LTTE, and that the applicant’s childrenyrze taken away
from them to be trained as cadres, there is noreefe to the
applicant’s fear as it was said to arise from whas stated to her at the
Wellawatte police station. That is, a perceptionthy authorities that
the son was a collaborator with the LTTE, whiche@age to a fear of
harm for herself.

It must be said at the outset that the Tribundkdement that the
applicant had made a number of claims, but thengaded to identify
the “most fundamental ones”, certainly gives ris@tconcern that the
Tribunal either felt that it only should focus, would focus, on those
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claims which it saw as “fundamental”, and did nawvé to deal with
those of other than “fundamental” quality. Thattlsat it did not deal
with some of the applicant’'s claims. Clearly in pedy and fully
exercising its jurisdiction, the Tribunal is notlpmnequired to deal with
the applicant's “fundamental”’ claims, but indeeldodlthe applicant’s
claims whether made expressly, or as they are deresi to impliedly
arise from circumstances put forward by the apptica

55. The matter is further complicated by the fact thaving set out the
three dot points the Tribunal does not appearrecty deal with each
of the dot points. It then embarks on a chronolaigsurvey of the
applicant’s claims which deals with the applicami@ms in two parts:
those up until 1998, and those following the agmpiits return to
Columbo in April 1999. The Tribunal's analysis @ @86 of events
and findings in relation to those events up unféiP8 appear to be
based on general country information and mateualf@rward by the
applicant (in particular) prior to the hearing. Wits analysis of events
in April 1999 and following, commencing at CB 28he Tribunal
appears then to follow a sequence of issues aamulitiscussed with
the applicant at the hearing.

56. In none of this, whether up until (and includingd98 (the year in
which she was detained at the Wellawatte policgostaor April 1999
and afterwards, is there any reference to the pgoreby the army (as
reported to her by the police at the Wellawattageostation) that her
son was a LTTE collaborator. The Tribunal accefgs#dCB 286.5) as
being plausible that the applicant was detained doe night at
Wellawatte, and was subsequently released whenpalte money.
However, the Tribunal was silent at this point ¢ analysis as
reflected in its decision record, as to whethefortmed any view in
relation to what the applicant claimed she was bpldhe Wellawatte
police about the perception of her son's relatigmnalfith the LTTE.

57. When the Tribunal came to deal with the son’s & in its analysis
it followed on from its analysis of the applicanttaims of what
occurred in 1999 and in particular her (secondgmtetn in April 1999,
which ultimately, in significant parts, the Triburfaund was a further
“exaggeration” was made in order to enhance helicghion for a
protection visa reflecting poorly on her credilyilitt was clear (as set
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out at CB 287.9), that the Tribunal was focusedtlom matters it
discussed with the applicant at the hearing. Thés whether the
applicant’'s son had in fact been a member or workitlal the LTTE.

The decision record shows that the Tribunal recedigigain what had
occurred at the hearing, and reported that theicgpl was “simply
unable to provide any specific details but gensealianswers” (CB
287.9). Its analysis on this issue continues agtrerthroughout CB
288, culminating at CB 289, when the Tribunal state

“Having carefully considered the applicant’s resges to the
guestions about the claim that her son had beeroagped by
the LTTE and that he had been arrested by the &rk&n army,
the Tribunal is satisfied that the evident lack asfy specific
details, the vagueness of her responses indicatetlie claims
have been fabricated, reflecting poorly on her itiéty.” (CB
289.3)

The Tribunal (at CB 289.5) rejected the applicanksms that her son
had been approached to join the LTTE or that he avessted by the
Sri Lankan army and did not accept that the applisason was

tortured by the army. The Tribunal then went onctmsider (CB

289.6) the applicant’s claim, again discussed athbaring, that the
LTTE had also approached the applicant's daughtierund again that
this claim had been fabricated, reflecting poorly the applicant’s

credibility. The Tribunal then considered the apgtit's claim relating

to her brother having joined the LTTE. It ultimatédbund at CB 290.3
that it was not satisfied that the applicant s@ieany harm amounting
to persecution whilst in Columbo and accordinglyswat satisfied that
her brother’s political allegiance had caused Ingrdifficulties.

In relation to the passage in the Tribunal deciseword at CB 290.4,
relied on by Mr. Johnson (quoted above at [48])shlemitted that the
words “on the basis of the available informationuld not be taken to
exclude what the Tribunal had said it had read hen Department’s
file, or indeed its own summary of the evidencet timzluded the

evidence that the applicant now claims to have lmeenlooked (what
she was told at the Wellawatte police station).t@nbasis of how the
Tribunal's analysis unfolded in its decision recdrds clear that its

analysis (on the issue of the son and the LTTHE§dedn and drew to a
very large extent on what the applicant had saidthat hearing.
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By itself of course this is not a matter on whible fTribunal could be
said to have made an error.

But the question remains as to whether the Tribémalsed on what
was said at the hearing to such an extent thatdhised it, in its
analysis, to overlook what may have been put befofeviously.
The Tribunal's analysis beginning relevantly at £8.9 and dealing
with the relationship between the applicant's sord ahe LTTE
focused on whether he had in fact being approablgetie LTTE, and
subsequently arrested by the Sri Lankan army. @kghy, the Tribunal
came to the conclusion that it rejected the apptisaclaims that her
son had ever been approached to join the LTTEhat lte was ever
arrested by the Sri Lankan army, or that he wasired by the army.
All of this was based on what the applicant hadtpuhe Tribunal at
the hearing. This part of the Tribunal's analyssnmences at CB
287.9 with a reference to “During the hearing” atearly proceeds to
analyse the issue as to how the claim unfoldedrasldiscussed at the
hearing. The Tribunal’s finding, ultimately at CB®4 relating to the
son and the LTTE (including the references to thagtiter and the
brother) is clearly derived from what the applicaaid at the hearing.

It was the lack of specificity, and the vaguenetghe applicant’s
responses, that led the Tribunal to find that hiaints had been
fabricated reflecting poorly on her credibility. Azdeed had been the
Tribunal’'s approach to the applicant’s claim madeirty the hearing
that the LTTE had approached her daughter. Theumabcompared
this with the applicant’s claim as it related ta beother having joined
the LTTE, by describing it as evidence that wassiant and clear
(CB 289.9). It accordingly accepted this evidensebaing plausible.
(But found that as it was not satisfied that theliaant suffered any
harm amounting to persecution while she had be&oiombo on the
relevant occasions when she had travelled backritd_&hka from
Dubai that it could not therefore be satisfied titat brother's political
allegiance had caused her any difficulties).

That part of the Tribunal's decision record (quoabdve at [59]) on
which Mr. Johnson seeks to rely, and particulahg words “on the
basis of the available information” is in my vievearly a summation
of what has preceded it in the Tribunal's analysiss decision record.
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In my view when the Tribunal makes reference toe“tvailable

information” to find that it could not be satisfi¢aat the applicant had
been, or would be, imputed with the political opmiof being pro-

LTTE as a result of (reference to “children” clgarcludes her son)
the alleged association with the LTTE, it had fodmbke view, based
on the applicant’s evidence, that the son had eenhlapproached by
the LTTE, nor subsequently arrested and torturedhleySri Lankan

army. Therefore the applicant consequently could Immve had a
political opinion imputed to her, as being pro-LTTikecause of the
son’s claimed association with the LTTE.

The Tribunal's analysis of the applicant’s claitnatther son had been
involved with the LTTE was, in my view, comprehesgsin dealing
with the issue of whether the son had actually ggroached by the
LTTE and suffered consequent harm as claimed by aghy@aicant.
In my view when read in context, the Tribunal'sméte conclusion
that the applicant herself would not be imputedvaitpolitical opinion
of being pro LTTE as a result of the son’s allegedociation was
rejected on the basis that the Tribunal found thatson was not so
associated.

However, there is a clear and distinct differenegMeen a finding that
the applicant would not be imputed with a politioginion as a result
of her son's involvement (because the son wasnwotied in the first

place), and a situation where the applicant magdie to have had an
opinion imputed to her because it was perceiveer(éhhough it was
not actually so) that the son did have that invimigat. In my view the

Tribunal's analysis did not deal with this lattesue.

The question remains as to whether the applicataisn of what she
was told at the Wellawatte police station in 1998w the perception
of her son’s involvement with the LTTE was merelypsce of
evidence, as Mr. Johnson submits, or an integethefapplicant’s
claim (albeit even a small part of her claims) as ®@blborne submits.

With the relevant authorities in mind, the applichnsband's evidence
on this issue at the “second” hearing of the eaflidunal may indeed
have led this Tribunal to have made a differendifig of fact, and in
that sense, what the applicant husband said cauldhbracterised as
evidence. But in my view there is a consistent gméstion throughout
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the history of the development of this case, and altimately ended
up before this Tribunal, to indicate that the apgotit (and her husband)
contended as a separate, and distinct, part aflaien, that she herself
would be imputed with a political opinion not nesasly because her
son was involved with the LTTE (although this wamther aspect or
integer of her claim), but that the police at Weeldte communicated
to her what they said was the Sri Lankan army'sehedr perception,
that her son was involved with the LTTE. A commuaticn which
ultimately led to the applicant having to pay abbrito escape from
detention and which was a part of her fear of thibarities. The claim
that she had been detained and paid a bribe waptacc by the
Tribunal (see CB 286.5) (she “was released when e the
money”).

The applicant's statement (at CB 35.7) (supportgdthe applicant
husband's evidence to the earlier Tribunal at CB.31 the
identification of this as a claim as put before Bdrnes (CB 231.8),
and the Tribunal's own recitation of the applicantlaims in this
regard, in its own decision record under the hepaih“Claims and
Evidence” (CB 75.5), all in my view go to show thihis was a
separate and distinct part of the applicant’s cleoonbe distinguished
from the actuality or reality of whether the appht's son had been
approached by the LTTE (which the Tribunal adedyatend
satisfactorily dealt with) such as to say that @swan integer of the
applicant’s claims not dealt with by the Tribunal.

In my view, this was a failure to deal with a paftan express claim

made by the applicant such that the Tribunal hi#éedfan the discharge

of its statutory duty to conduct a review of théedate’s decision, and
as such is jurisdictional error. In all the circdames, | can see no
reason to withhold the relief sought by the applisand will make the

orders sought by Mr. Colborne on their behalf.

| certify that the preceding sixty-eight (68) paragraphs are a true copy of
thereasonsfor judgment of NichollsFM.

Associate:

Date: 29 November 2006
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