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Mr Stephen Morris QC:
Introduction

1. The Claimant, Sivaguru Aruliraivan, seeks judicraview of the refusal of the
Defendant, the Secretary of State for the Home Beysmt, to treat his further
representations as a fresh asylum or human rigaish ainder paragraph 353 of the
Immigration Rules. As matters have developed,réhevant refusals are contained in
letters from the Defendant dated 22 January 20a8 Bfh November 2008. The
Claimant seeks a declaration that his claim repitesz fresh claim and should be dealt
with on that basis.

2. The issue is whether the Defendant’s decision fosee to treat the Claimant's
representations as a fresh claim was unreasonable.

Factual background

3. The Claimant is a Sri Lankan national aged M8 arrived in the United Kingdom on
28 April 2002 and claimed asylum. His claim wasused in a letter dated 16 June 2002
and in a supplementary letter dated 10 Septemlit. 2Ble appealed to an adjudicator,
who dismissed his appeal in a determination proatalty on 22 April 2003 (“the
Adjudicator's Determination”). Permission to appeal the Immigration Appeal
Tribunal was refused on 14 June 2003.

4.  On 1 June 2004, the Claimant made further repragens on asylum and human rights
grounds. Between April and June 2006, he made auacgessful application for a
residence document on the basis that he was thigveebf an EEA national exercising
EU Treaty rights in the UK. The Claimant was detd on 13 October 2006 with
removal directions set for 23 October 2006. Furthdmissions were received on 16
October 2006. These, together with the represenatiated 1 June 2004, were refused
by a letter dated 20 October 2006.

5. The application for judicial review was made onQ&ober 2006, initially on grounds
relating to the EEA application. Mr. Justice Silbby an order dated 19 April 2007,
refused permission on the papers. On 6 Augus?,20@ Asylum and Immigration
Tribunal (*AIT”) promulgated its determination ime& Country Guidance case loP
(Sri Lanka)CG [2007] UKAIT 00076 (LP ™).

6. At the renewed oral hearing on 21 November 200 GQlaimant sought to rely drP
and Mr. Justice Sullivan (as he then was) grantangssion. At that stage, the
Defendant had not yet considered the Claimant's dasthe light ofLP. The
Defendant then did so, by way of its further dexisietter of 22 January 2008 (“the
January Decision”). That letter concluded (atageaph 34) thatHaving reviewed
your client’s case with anxious scrutiny, and hgvwiegard to the risk factors set irP
(Sri Lanka) it is concluded that your submissions do not eemtealistic prospect of
success before an Immigration Judge when takerihtegwith the evidence previously
considered On 24 February 2008, the Claimant filed Amend&dunds for judicial
review, setting out his case, as now basetlRn

7. In a further decision letter of 17 November 200&h¢€‘ November Decision”), the
Defendant stated that further consideration had lggeen to the Claimant’s case in the
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light of the recent European Court of Human RighiBCtHR”) judgment inNA v.
United Kingdormof 17 July 2008 (NA"). At paragraph 16 of the November Decision,
the Defendant concluded that i's considered that there is no realistic prosptaat
the decision in NA will, when taken together with the previously considered
material, lead an immigration judge to decide tiiatir client should be allowed to stay
in the United Kingdom and accordingly it does notcaunt to a fresh claim under
paragraph 353 A similar conclusion was reached in respecthed claim based on
human rights.

The Adjudicator’'s Determination and the Januaryifien and the November Decision
(together referred to as “the Decision letters® apnsidered in more detail below.
Before doing so, | set out the relevant legal pples applicable to the Claimant’s case.

The relevant legal principles
Fresh claimsand judicial review

Paragraph 353 of the Immigration Rules sets outcineect approach to material
presented by way of further submissions after tkenidsal of an asylum claim where
there is no extant appeal. It is in the followiegms:

“When a human rights or asylum claim has been eduand any appeal relating to
that claim is no longer pending, the decision makeél consider any further
submissions and, if rejected, will then determimetiver they amount to a fresh claim.
The submissions will amount to a fresh claim ifytaee significantly different from the
material that has previously been considered. Thersssions will only be significantly
different if the content:

() bhad not already been considered; and

(i) taken together with the previously considergthterial, created a realistic
prospect of success, notwithstanding its rejection.

This paragraph does not apply to claims made owx$e

The appropriate approach ftire Secretary of Statehen dealing with an application
under paragraph 353 has been clarified in the oa$e (on the application of) WM
DRC[2006] EWCA Civ 1495, where Buxton LJ stated dbofes:

“6. There was broad agreement as to the Secret&igtate’s task under rule 353. He
has to consider the new material together withdlteand make two judgments. First,
whether the new material is significantly differérdm that already submitted, on the
basis of which the asylum claim has failed, thatbt® judged under rule 353(i)
according to whether the content of the materias lafready been considered. If the
material is not “significantly different” the Sedary of State has to go no further.
Second, if the material is significantly differetite Secretary of State has to consider
whether it, taken together with the material presly considered, creates a realistic
prospect of success in a further asylum claim. Heabnd judgement will involve not
only judging the reliability of the new materialutbalso judging the outcome of
tribunal proceedings based on that material. Toastle one point that was said to be
a matter of some concern, the Secretary of Statassessing the reliability of new
material, can of course have in mind both how tlaemal relates to other material
already found by an adjudicator to be reliable, amdo have in mind, where that is
relevantly probative, any finding as to the honestyeliability of the applicant that
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was made by the previous adjudicator. However, hetralso bear in mind that the
latter may be of little relevance when, as is adleégn both of the particular cases
before us, the new material does not emanate flemapplicant himself, and thus
cannot be said to be automatically suspect becawsanes from a tainted source.

7. The rule only imposes a somewhat modest tesththapplication has to meet before
it becomes a fresh claim. First, the question igtllr there is a realistic prospect of
success in an application before an adjudicatot, tt more than that. Second, as Mr
Nicol QC pertinently pointed out, the adjudicatamiself does not have to achieve
certainty, but only to think that there is a reak of the applicant being persecuted on
return. Third, and importantly, since asylum isissue the consideration of all the
decision-makers, the Secretary of State, the achwoii and the court, must be

informed by the anxious scrutiny of the materiattls axiomatic in decisions that if

made incorrectly may lead to the applicant’s expesio persecution. If authority is

needed for that proposition, see per Lord BridgeHafwich in Bugdaycay v. SSHD

[1987] AC 514 at p 53.”

As to the approach to be adoptedtbg Courtwhen itself reviewing a decision of the
Secretary of State taken pursuant to paragraphB53pn LJ stated:

“11. First, has the Secretary of State asked hifrtbel correct question? The question
is not whether the Secretary of State himself ththiat the new claim is a good one or
should succeed, but whether there is a realistaspect of an adjudicator, applying the
rule of anxious scrutiny, thinking that the apphtawill be exposed to a real risk of
persecution on return: see 87 above. The Secrai&i$tate of course can, and no
doubt logically should, treat his own view of therits as a starting-point for that
enquiry; but it is only a starting-point in the cderation of a question that is
distinctly different from the exercise of the Stameof State making up his own mind.
Second, in addressing that question, both in respieihe evaluation of the facts and in
respect of the legal conclusions to be drawn frbasé facts, has the Secretary of State
satisfied the requirement of anxious scrutiny”# tourt cannot be satisfied that the
answer to both of those questions is in the affiiveait will have to grant an
application for review of the Secretary of Staweégision.”

The issue before me therefore is whether, applghegequirement of anxious scrutiny,
the decision of the Defendant that, consideringGlemant’s personal circumstances
in the light of LP andNA, there is no realistic prospect of the Claimanal@sshing,
before an immigration judge, that there is a ris&l of persecution or ill-treatment upon
return to Sri Lanka was unreasonable and whetheeaching that conclusion the
Defendant herself satisfied the requirement of @mxiscrutiny.

The Claimant also seeks to rely upon the princiger enshrined in the Immigration
Rules at paragraph 339K:

“339K. The fact that a person has already been etiijo persecution or serious harm,
or to direct threats of such persecution or suchniawill be regarded as a serious
indication of the person's well-founded fear of gg&ution or real risk of suffering
serious harm, unless there are good reasons toidenghat such persecution or
serious harm will not be repeated”

The principlesto be applied to Sri Lankan Tamil cases



14. There is substantial recent case law in relatiothéostate of the civil war in Sri Lanka
and the risk of persecution in Sri Lanka of Tamil§he starting point is the AIT’s
country guidance determination lif?. FollowingLP, there have been four important
cases where further guidance has been given ocotinect approach to the assessment
of claims from Sri Lankan asylum-seekers. In cbiogical order, these cases &te
(on the application of Thangeswarajah) v. Secret#ritate for the Home Department
[2007] EWHC 3288 (Admin), a decision of Collins 8 a renewed application for
permission to claim judicial reviewR (on the application of Sivanesan) v. Secretary of
State for the Home Departmd2008] EWHC 1146 (Admin), a decision of Sir George
Newman;AN and SS (Tamils-Colombo-risk?) Sri Lar& [2008] UKAIT 00063, a
decision of the AIT; and the ECtHR'’s decisiorNA v. United Kingdom

15. Most recently, since the conclusion of oral arguirianthe present case, there have
been two further judgments of this Court applyihg foregoing up-to-date guidance
case law and in particul&N and SSndNA: the judgment of Wyn Williams J IR
(on the application of Lenin) v. Secretary of Stétethe Home Departmerj2008]
EWHC 2968 (Admin), and the judgment of Blake JRn(on the application of
Veerasingam) v. Secretary of State for the Homeabegnt [2008] EWHC 3044
(Admin). At my invitation, the parties made tet written submissions — the
Defendant on both cases and the Claimant ohéhéecase.

The “LP factors” and summary of general principles

16. InLP,at 8238, the AIT set out a list of twelve risk fast which might make a person’s
return to Sri Lanka a matter which would cause the€ to be in breach of its
obligations under the United Nations Convention tbe Status of Refugees (the
“Refugee Convention”) and the European ConventionHuman Rights (“ECHR”).
These are as follows:

I Tamil ethnicity

i. Previous record as a suspected or actual LTEBber or supporter

i~ Previous criminal record and/or outstandingeatrwarrant

iv.  Bail jumping and/or escaping from custody

V. Having signed a confession or similar document

vi. Having been asked by the security forces tmbexan informer

vii. The presence of scarring

viii. Being returned from London or other centrelGTTE activity or fund-raising
ix. lllegal departure from Sri Lanka

X. Lack of ID card or other documentation

In NA, this case was cited as R v. Secretary of State for the Home Department, ex parte five Sri
Lankan Tamils.
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xi.  Having made an asylum claim abroad
xii.  Having relatives in the LTTE.

It was by reference to these twelve factors thatGhaimant’s claim was considered in
the January Decision.

From LP and the four cases referred to in paragraph l#&eabdodraw the following
points of principle of particular relevance to theesent case (which apply to the
assessment of risk under the Refugee Conventiomelisas to that of Article 2 or 3
ECHR ill-treatment). First, the test to be applisdvhether a claimantcan establish
that there are serious reasons to believe thatr&he would be of sufficient interest to
the authorities in their efforts to combat the LTa& to warrant his or her detention
and interrogatiori: NA, 8133 (and see alsBivanesan841l set out in paragraph 19
below). Secondly, there is a greater risk of mgation and detention at the airport
than in Colombo city and thus the Court’s assessmary turn on whether that person
would be likely to be detained at the airp&tf, 8134. Thirdly, it is legitimate to carry
out the assessment of risk in the individual casset on the twelveP factors, whilst
recalling that they are neither a checklist nor aative; these factors have to be
assessed both individually and cumulativélys, 88129, 130 andhangeswarajaland
Sivanesan Fourthly, there is a distinction in thé risk factors between “risk factors
per sé, one or more of which may be enough to causduwarmnee to be detained and ill-
treated, and “background factors” which do not @eaich a risk without the presence
of a “risk factorper sé: Thangeswarajalas summarised i8ivanesan88 22-24 and
AN and S$88109, 122(e). As regards the nature of the coengzed records available
at Colombo airport, this is considered in furthestad below. In the following
paragraphs | set out further relevant passagestiemases.

LP (Sri Lanka Country Guidance)

The following passages from the AIT’s reasoning afearticular relevance to the
present case:

“Previous Record as a suspected or actual LTTE Mamob Supporter

210. From our assessment of the background evidemeefind that it is of vital
importance, in the assessment of each Sri LankamilTaase, to establish an
applicant's profile and the credibility of his background, in somette...

Bail Jumping and/or Escape from Custody

212. ... [Professor Goode] states that in any cdse dvailable evidence does not
support the contention that the detainee's reledseself indicates the authorities have
no _continuing interest in _him. He considers thatannot be concluded that release
without charge or without the payment of a bribegindes subsequent detention and
notes a report from the Swiss Refugee Councilahrdgard. He submits that the issue
is one of logic that having detained persons inL@nka there is a practice of routinely
re-arresting and re-detaining people on the badi®lataining confession evidence by
torture. This evidence appears to be supported b$mith at paragraph 121 and Dr
Gunaratna




213. We noted in particular the comments made bgfeBsor Goode that the
appellant's account here is an unusual one. Itngawal in that it has been shown that
the appellant was granted bail by a court in ColamlVe agree with the logic that
those who have been released after going to couttraleased from custody on formal
bail are reasonably likely, on the evidence, torum# only recorded on the police
records as bail jumpers but obviously on the caedords as well. Thus we would
identify those in the situation such as this agpdllwho have been found to have been
to court in Colombo, and subsequently releasedamdl bail, as having a profile that
could place them at a higher level of risk of beidgntified from police computers at

the airport ...

214. The situation however, in respect of those hdne not been to court and may
have been released after the payment of a bribdomeot consider falls into the same
category. Much will depend on the evidence relatmdghe formality of the detention
(or lack of it) and the manner in which the bribasmaken and the credibility of the
total story. If the detention is an informal one,itois _highly unlikely that the bribe or

"bail" has been officially recorded, then the rivel to the applicant is likely to be
below that of a real risk..

Summary of Conclusions

235. As in most asylum cases the first, and mqstritant task is the assessment of the
credibility of the appellant's claim. In the courséthat assessment the Tribunal will
have regard to the history of the appellant inchglithe part of Sri Lanka from which
he comes and his actual involvement, if any, wighUTTE. Such involvement can vary
between being a full-time fighting member to thirimal periodic supply of food
Issues of exclusion may arise. The extent to wihiein involvement may be known by
the Sri Lankan authorities (or the extent to whitley perceive there to be an
involvement) will be relevant

236. Other issues which require careful evaluatiovolve the previous attention paid
to the appellant by the Sri Lankan authorities. §igns of whether the appellant has
been previously detained and for how long will lnigicant, as will the reasons for
the detention. A short detention following a rowmmay be of little significance; a
longer detention as a result of a targeted operatidll be much more significanThe
guestion of release and how that came about mampertant. It should be recognised
that the procurement of bribes is a common occueeim Sri Lanka and that the
release following payment of a bribe is not necelss&vidence of any continuing
interest.

239. When examining the risk factors it is of ceunecessary to also consider the
likelihood of an appellant being either apprehendsdthe airport or subsequently
within Colombo. We have referred earlier to the Yédmnand Watched lists held at the
airport and concluded that those who are activented by the police or who are on a
watch list for a significant offence may be at rskbeing detained at the airport.
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Otherwise the strong preponderance of the evidemdbat the majority of returning
failed asylum seekers are processed relatively kiyuiand with no difficulty beyond
some possible harassment”

(emphasisdded)

Thangeswarajah and Sivanesan

In ThangeswarajahCollins J set out guidance on the approach in gérter the
determination of Sri Lankan claims which was subgsedy summarised and approved
by Sir George Newman iBivanesanat 88 22 to 24. It was also cited by the ECtHR i
NA and endorsed by the AIT BN and SS The main points are referred to above. In
SivanesanSir George Newman further stated, at 841, that:

“the central question is whether a real risk extbet the authorities would suspect the
claimant of having a sufficiently significant litk the LTTE which could cause him to
be detained on his return to Sri Lanka.”

Then at 843, he stated:

“An examination of decisions in other cases, apgareimilar, should be avoided. The
detailed facts of another case can be an unreliflalemeter of risk and are likely to

lead to a decision being taken in the case undasideration which is driven, not after

anxious scrutiny in the case in question, but k®/ dbcision of a judge in a different
case. That is not to say that a comparative exercanot help a decision-maker, but
undue weight should not be attached to the résult

AN and SS

The determination iAN and SS$s the latest AIT country guidance decision relgtio
Sri Lanka. The determination was dated 10 Jun® 20@ thus beforBA. Like NA, it
concerned a claimant who claimed to face ill-treattrfrom both the LTTE and the Sri
Lankan authoritiesln relation to the computer records available ato@o airport,
the AIT summarised its conclusion at 8122 (fja®ws

“The National Intelligence Bureau in Sri Lanka mi@ims a computerized database of
persons who are thought to pose a threat, whileigration officers at Bandaranaike

International Airport use a computer system whiah flag up whether a newly-arrived

passenger is on the ‘Wanted List’ or ‘Stop Listhe CID at the airport will be alerted

when this happens. But there is no firm evidencesupport the contention that

everyone who has ever been detained by the poliGmy is likely to be on the

database. ”

Further detail on the existence and contents of seurity forces’ database was
provided in 88106 and 107. At 8106, the AIT acedphe evidence demonstrating the
existence of a centralised national computer da@bawhich the security services had
access. The question, accordingly, was who woealdrbthat database. At 8107, the
AIT did not accept further expert evidence on tjugstion and stated:
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“We think it intrinsically unlikely that everyonehw has ever been detained by the
authorities in the course of the Sri Lankan conflir at least in the last 10-15 years, is
now on a computer database which is checked bimh@gration Service when failed
asylum seekers arrive at the airport, and is chddig the police or army when people
are picked up at road-blocks or in cordon-and-séarmperations. The evidence
suggests, on the contrary, that the database isdarower than that. When Tamils are
picked up in Colombo the authorities want to knowy wthey have come and what they
are doing, if they are not long-term residentshd tity. There are no reports of people
being detained and perhaps sent to Boossa camplé Because they were once held
for questioning in Jaffna or Batticaloa years be&foAs for arrivals at Bandaranaike
International Airport, the ‘Watch List’ and the & List’ clearly contain the names of
people who are ‘seriously’” wanted (to use a phraseMr Justice Collins) by the
authorities. Equally clearly, the evidence does indicate that they contain the names
of everyone who has ever been guestioned aboubjmkaowledge of, or involvement
in, the LTTE. The majority of Sri Lankan asylumkseg coming to this country claim
to have been detained at some time by the autégritiut there are no reports of any
being detained at the airport on return becauseytivere once held for questioning
years ago and then released

(emphasiadded)
NA

On 10 July 2008, the ECtHR gave judgmenii®y a case concerned with an applicant
who claimed that he would face ill-treatment contreo Articles 2 and 3 ECHR by
both the LTTE and the Sri Lankan authorities. Imeyal, the Court approved the
approach of the AIT il.P. At 8124, the Court noted that the deterioratimcountry
conditions was common ground. The following passadehe Court’s judgment are of
particular relevance:

“8. ... . It was found that the applicant's accourasacredible: namely, he had been
arrested by the army on some six occasions betd@@d and 1997 on suspicion of his
involvement with the LTTE. He was detained for thas twenty-four hours on the first
occasion and for two days on the last. There wasvidence as to how long the other
periods of detention had lasted. On each occas®rwhs released without charge.
During one or possibly more of these periods otdigbn he was ill-treated and his
legs had scars from being beaten with batons. Afingrto the Adjudicator, it may

have been that the arrests took place in the coofseound-ups. During the 1997

detention the applicant was photographed and mgefiiprints were taken and his
father signed certain papers in order to securerblsase ...

135 ..., the Court notes that the objective evidence leefbrcontains different

accounts of the precise nature of the procedurbswed at Colombo airport and the
nature of the information technology there (see Bnigish High Commission letters
and the Immigration and Refugee Board of Canadantegt paragraphs 60 -63 and 74
above). Indeed, the evidence suggests that theegoes followed by the Sri Lankan
authorities may change over time. However, the €Calso notes that, with the
exception of the extracts of the British High Cossiain's letter of 25 January 2008
that appeared in the March 2008 COI Report (seeageaph 60 above), all the above



evidence was considered by the AIT in LP whereag undisputed that records were
kept and interviews conducted at the airport andemghthe AIT found that

computerised records were available to the polictha airport, from which they could

identify possible "bail jumpers" (see paragraph&iove). In the light of the extensive
evidence before the AIT on this subject and itdiriigs, the Court cannot come to a
different conclusion on the basis of the uncorraed British High Commission's

letter of 25 January 2008 and the observationsdimethat the Sri Lankan CID do not
use computers, particularly when, as the COIl Repoted, in its letter of 24 August
2006, the British High Commission had previouslpomted that "the Sri Lankan

authorities have a good IT system to track arrivahsl departures at the main airport
and are able to track, in most cases, whether dividual is in the country or not" (see
paragraph 60 above). The Court also considers ibéoof some significance that both
the British High Commission letters and the assessnof the Immigration and

Refugee Board of Canada indicate that there arabtished and routine procedures
for briefly detaining and questioning returneegta airport

136. This evidence on procedures and facilitiethatairport must be placed alongside
the AIT’s finding on the availability of lists dliled asylum seekers to the Sri Lankan
authorities, which was based on the British Highn®@aission’s letter of 24 August

2006 ... and the evidence that scarring has been insi@ past by the authorities as a

means of identifying Tamils who will be of interestthem .... The Court notes the
AIT's finding, in light of that evidence, that “fad asylum seekers are processed
relatively quickly and with no difficulty beyondnse possible harassment” ... but it

considers that at the very least the Sri Lankarmaurties have the technological means
and procedures in place to identify at the airpfaited asylum seekers and those who
are wanted by the authorities. The Court furthed$ that it is a logical inference from
these findings that the rigour of the checks atdhport is capable of varying from
time to time, depending on the security concerns thd authorities. These
considerations must inform the Court's assessnfaheaisk to the applicant

139. ... [the Court] observes that the Governmenhdbappear to have disputed the
Adjudicator's findings as to the credibility of tapplicant's account. These were that
the applicant bears scars from ill-treatment duridetention; that he was arrested by
the army six times between 1990 and 1997 on sospa his involvement with the

LTTE and_that on the last occasion he was photdugdp fingerprinted and released

after his father signed a document (see paragra@b@ve) The Court also notes the

Adjudicator's finding that, following the ceasefagreement, the applicant would be of
no interest to the Sri Lankan authorities becausd&&d been held for short periods and
released without charge on each occasion (see papig9 above). Finally, the Court

notes the Adjudicator's findings that it was urlykéhat the LTTE would have any
interest in the applicant and unlikely that theylkbtrack him down in Colombo (see
paragraph 10 above).

143. In LP, the AIT considered a previous crimiredord and/or arrest warrant to be
a significant factor... The Court recalls that theTAdlso found that the issue was to
establish the credibility for the criminal recordr an arrest warrant, and to decide
whether it was reasonably likely to exist in regpaicthe applicant in the particular
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case .... _In the Court’s view, the present applicetno was arrested and detained by
the Sri Lankan authorities six times, photographed fingerprinted, can rely on this
risk factor, particularly since his claim was founcedible on this pointThe applicant
did not jump bail or abscond from police custodyasoto engage this separate risk
factor identified by the AIT in LP and the Courtcapts the AIT’s view that persons
who jump bail or abscond are at a higher level iskrof being identified from police
computers at the airport. However, the applicafiéither signed a document to secure
his son’s release. ... The Court accepts that mo éonclusion can be drawn as to
whether the document amounted to a confession. owetker in the Court’s view it is
not necessary to consider whether the documenttieddily engages the particular
risk factor identified by the AIT as relating tonfessions or statements, since whatever
the nature of that document, at the very leaatmbunts to a record of the applicant’s
detention.

145. The Court recognises that it has been ovey&ams since the applicant was last
detained by the Sri Lankan army. However the Caworisiders that the greatest
possible caution should be taken when, as in th@iggnt's case, it is accepted that a
returnee has previously been detained and a reocmade of that detentioi\s the AIT
found in LP (see paragraph 44 above), such a reqoay be readily accessible to
airport authorities, meaning the person in questimay become of interest to the
authorities during his or her passage through thigart. Where there is a likelihood
that this will result in delay in entering the cdry) there is clearly a greater risk of
detention and interrogation and with it a greaték of ill-treatment contrary to Article
3 (see paragraphs 131 -133 above). Equally, ihtliof its observations at paragraphs
130 -136 and 142 above, the Court finds the pase&gime cannot be determinative of
the risk to the present applicant without a cormsging assessment of the current
general policies of the Sri Lankan authorities (sewmitatis mutandis, Saadi v. Italy,
cited above, 8§ 43; the Jabari judgment, cited abd/d1, in fine)._Their interest in
particular categories of returnees is likely to clgg over time in response to domestic
developments and may increase as well as decréasee Court's view, it cannot be
excluded that on any given date if there is ananse in the general situation of
violence then the security situation in Sri Lankidl tve such as to require additional
security at the airport. The Court also recalls iinding at paragraphs 134 -136
above, notably that computerised records are awdéldo the airport authorities. Given
that it is undisputed that the applicant was aregkssix times between 1990 and 1997,
that he was ill-treated in detention and that itpeprs a record was made of his
detention on at least one occasion, the Court dmisithat there is a real risk that the
applicant's record will be available to the authogs at the airport. Furthermore, it
cannot be excluded that on any given date the ggaituation in Sri Lanka would be
such as to require additional security at the antpand that, due to his risk profile, the
applicantwould be at even greater risk of detention andrrotgation.”

(emphasisdded)

Lenin

In Lenin, the issue, as in the present case, centred hpdikélihood of the availability

at Colombo airport of a record of the claimant’'seat, detention and release (in that
case in 1998). Wyn Williams J considered the akmtesl cases and concluded (840)
that the Defendant had been entitled to conclu@g tte claimant had no realistic
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prospect of success before an immigration judgpplying LP, AN and S&ndNA, he
stated (at §39):

“ Is the Defendant's decision to be categorisedreational or unreasonable or one
lacking in anxious scrutiny by virtue of her faduto engage expressly with this issue?
In my judgment, it is not since (a) the Defendastifiably proceeded on the basis that
the Claimant's profile was very low and secondly ¢tbnclusions expressedL® and
AN& SS do not support the conclusion that it is likely tthiae Claimant's details were
computerised and available at the airport. | appa¢e that there are passages in
paragraphs 135 and 136 of the judgment in NA whliemonstrates that computerised
records of some persons who have been detainedpsty are likely to be available
at the airport._In my judgment, however, those pges must be understood against the
undisputed fact in that case that the details of & been recorded at the time of one
of his many arrestsOn the basis of the adjudicator's findings in tbése and in the
light of the recent factual conclusions expressedAN&SS (as to which see the
extracts quoted at paragraph 22 above) there ipimo proper factual basis upon
which it would be proper to infer that details dketClaimant's arrest, detention and
release in 1998 would be available to the authesitat the airport.”

(emphasiadded)

Veerasingam

Most recently, inVeerasingamBlake J reached a different conclusion and quashed
decisions by the Secretary of State that freshesgmtations did not amount to a fresh
claim. In that case, the claimant was a Sri Larikamil who had been involved in the

LTTE, but not as a fighting member. However histher had been a fighting member.
The claimant had been arrested and briefly detaoredhree occasions during army
round ups. Then, and following a tip off from aformer that he was involved with the

LTTE, the claimant was arrested again and, on abession, detained for a period of
three months, during which time he was fingerpdnteterrogated and tortured. He was
released on payment of a bribe.

In reaching his conclusion that, in that case,3beretary of State could not reasonably
have concluded that there was no reasonable ptospsgccess before the immigration
judge, Blake J relied specifically upon the firthtee month, period of detention - how it
came about (the fact that it was not random, bilterabased on specific information
provided to the military about the claimant himgelfs prolonged duration, and its
circumstances: see 8814. 15, 20, 26, 29.

Blake J considered bot#A andAN and S$h relation to the risk of detention at Colombo
airport in the context of a claimant's own parieyprofile and record. First, in reaching
his conclusion, Blake J (at 8823 and 24) placedifsignt reliance upon 88143 and 145
of NA (set out in paragraph 22 above) and in partictiter final two sentences of 8145
addressing the risk of detention at the airpostegithe claimant's record of detention.
Secondly, as regardsN and Sshe referred (at 826) to the passage from 81@WN\fset
out in paragraph 21 above) which points out that tinlikely that everyone detained in
the last 10-15 years would be on the computer datalthecked at the airport. He
continued:
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"That may be right, but in this case the claimanhot merely relying on the random
detentions on three occasions to which he has bealgject but the prolonged detention to
which reference has been made. In the absenceyopasitive evidence that records
have been destroyed in anticipation of the peaoeqss, it is not possible to characterise
as fanciful or without substance the claimant'secas to his fears"

Finally, at 829, and in contrasting the case witit inLenin Blake J stated

"I have made plain in this judgment the importarcééd attached to the implications of
the prolonged detention from April-July 1998 thaaswoccasioned by a report of an

informer and that is a distinction from the apparecenario identified by the adjudicator

in the case of Lenin and the issue before thistomhether the Secretary of Secretary of
State's decision fell to be quashed

The Adjudicator’'s Determination
In his determination, the Adjudicator made thedwling relevant findings:

“27. ... find the Appellant to be a credible witnasd his claim insofar as it relates to
his past experiences in Sri Lanka to be crediblel am fit with the background
information. There were some inconsistencies invargous accounts but an adequate
explanation was given by the Appellant for thesmmsistencies, which | accepted. |
find that he was persecuted by the Sri Lankan Army

28. | find that the Appellant was an ethnic Tanhloworiginated from Myliddy, Jaffna.
He was briefly involved with the LTTE in 1985-8&ldhen more substantially between
1999 and 2001, being involved in the transportatadngoods and supplies between
India and Sri LankaHaving informed the LTTE that he intended to eeasrking for
them following an incident when his boat was attalcky the Sri Lankan Navy, he was
detained by the LTTE until agreeing to continuavtok for them. After one further trip
he moved to Vavuniya where he was arrested, detaind tortured by the Sri Lankan
Army in April, 2001 having been identified to thém members of the EPRLF who
reported him to be a pro-LTTE Tamil living withimetarmy controlled area. Following
payment of a bribe he was released in August fatigwhich he subsequently left the
country during the same month. The Appellant hassssome of which, he claims,
were received when he was ill-treated by the anfdowever, whilst | accept that the
Appellant has been persecuted in the past, | ddindtthat he has established a well-
founded fear of persecution for a Convention reagaing to the future.

31. The Appellant has some scarring. ...

32. ... Scarring, in itself, does not justify a carsobn that the appellant has a well-
founded fear of persecution. Not every scar makgsrson a refugee and it is not their
cause that counts but their effect. It would be ngrdo treat scars as being of no
consequence simply because they were caused atatigenhe question is whether the
scars are such as to give rise to the risk thatriaL&nkan official will think that the
person is an insurgent.



37. The Appellant received some scars as a resuisall-treatment at the hands of the
Sri Lankan Army, including one small scar to theefdout | do not find that they are
such as to draw adverse attention from the auttesitl do not find that scarring is an
issue in this appeal.

Conclusion

48. Whilst | accept that the Appellant has beers@euted in the past, | do not find that
he has established a well-founded fear of persexaudtr a Convention reason going to
the present and to the future. This is largely lbseaof the changes that have taken
place within Sri Lanka during the last fifteen nmtomtl have considered the report of
Dr Good and noted the misgivings he continues tll ha but other background
information ... indicate[s] that whilst not all Srtankan asylum seekers could be safely
returned, appellants such as Mr Aruliraivan candadely returned.

49. Whilst the Appellant undertook some tasksterUTTE, principally transporting
goods by sea between India and Sri Lanka, he wasrree fighting member of the
organisation. Although arrested by the authoritgsone occasion, he has never been
charged or convicted of any offence, nor is he @@t respect of any offence. It is not
likely that any record of his arrest and detentibiat might exist would show that he
was released on payment of a bribe, somethingishiitely to have an adverse effect
on those responsible for his detention. It is fkiglat he was released because he was
of no further interest to the authorities. The pawiof the bribe probably assisted his
release but it is not likely, even on payment drdoe, that he would have been
released if the authorities regarded him as of sanhg interest, a terrorist, a security
risk or a person previously involved with the LTTEhere is no evidence of any
outstanding warrant issued against him or that shehorities have been looking for
him. There is no evidence that he is wanted onismy wanted list. | do not find that
he is likely to be at risk even taking into accohist limited scarringIf he should be
stopped upon return at the airport it will be foo meason other than to check his
identity and even if his one arrest is revealed iinlikely that he will be detained or at
risk. ...

50. The Appellant will be returning to a countrywiich the situation has improved
considerably since his departure. Whilst therstil no concluded peace agreement,
the cease-fire, is, on the whole, being observied, peace talks are continuing, the
emergency regulations have not been renewed, tiver@ment has lifted the ban on
the LTTE. _It is part of that cease-fire agreem#at those who have been involved
with the LTTE would not now be in any way dealthwily the authorities merely
because of that involvement. If there were indications that those involveamy way
with the LTTE, or suspected of any such involvenvesite being stopped on arrival at
the airport and taken into custody for that reastirere would be some indication that
it was happening and would have attracted advetd®igity. ....

51. ... | do not find that the Appellant has esti#d a well- founded fear of
persecution for a Convention reason should he hemed to Sri Lanka. ... "

(emphasisdded)
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The Claimant relies upon the following further @ags in the Determination, taken
from the section recording the Claimant’s submissio

15. With regard to the risk from the Authoritieg, Wwas held in detention and secured
his release by a bribe. However before he lefiMas recorded, photographed and
fingerprinted Whilst being held in detention, out of a dedimesave his wife, he
admitted that he had worked for LTTE.].”

(emphasiadded)

The January Decision

In the January Decision, the Defendant referreghaadgraph 3, to paragraphs 48 and
49 of the Adjudicator's Determination and statedittlshe had reconsidered the
Claimant’s position in the light dfP. She then continued:

“11. The determination relates to the risk of retogn Tamils to Colombo and
problems which they may experience with the Srkaarauthorities. It was concluded
that the evidence does not show that Tamils in I@bto are at risk of serious harm
from the Sri Lankan authorities merely because they Tamils or that it would be
unduly harsh to expect a Tamil to relocate to Cdlom A number of factors may
increase risk (listed at paragraph 238 of the detgation but not intended to be a
check list) and those factors and the weight taaberibed to them, individually and
cumulatively, must be considered in the light effdcts of each case.

... itis considered that eight out of the twelwedes identified at paragraph 238 bP
(Sri Lanka) apply to your client

The January Decision then listed factors i), i)),wi), viii) ix), X) and xi) from the list
in LP. It went on, in paragraphs 15 to 28, to deat, smmply with the eight factors
relied upon, but, in fact, with all twelveP factors. 1| deal with the Defendant’s
reasoning on particular factors, in the coursedoiressing the Claimant’s case below.

The November Decision

In the November Decision, the Defendant stated findbher consideration had been
given to the Claimant’'s case in the lightNdA. At paragraph 8, the Defendant stated
that “Consideration has been given to whether he wouldtlrésk upon return to Sri
Lanka based on the findings BA. For all the reasons set out below, it has been
concluded that the earlier decision taken in yoliert’s case is not altered by the
judgment of the ECtHR iNA.” The Defendant referred to the fact thdA had
endorsed the list of factors P and to 8130 of the ECtHR’s judgment and concluded
that in the Claimant’s case, the caseNdf did not lead to a different conclusion than
that that had been reached in the January Decisida.distinct consideration is given,
in the November Decision, to those passagdé$fofincluding in particular 8145 of the
judgment) dealing with the issue of the recordslalike at Colombo airport.

The Claimant’s case for judicial review

The Claimant's amended grounds for judicial revmw forward five errors of law said
to have been made by the Defendant in the Dedsitenrs.
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(1) The Decision letters give too much weight to thgudlgtator's assessment of
whether the Claimant would be at risk on return2003 during the period of
ceasefire.

(2) The Decision letters give insufficient weight to avthas been described in the
authorities as a state of virtual civil war.

(3) ThelLP risk factors identified are more than sufficiemicteate a realistic prospect
of

(4) success before an immigration judge.

(5) The analysis that the Claimant is of extremely jmefile is not borne out by the
objective evidence. The Claimant was an integaal pf the LTTE supply chain
assisting and supporting the LTTE in the contincexllict against the Sri Lankan
authorities.

(6) The Decision letters failed to take the Adjudicatdinding of persecution of the
Claimant as the starting point.

| deal with Ground (5) first. | then address GrdyB), dealing with the application of
the LP factors (as developed) to the Claimant. The asgurhere was refined in the
course of argument and is at the heart of the Glaii:case. Thereafter | address briefly
Grounds (1) and (2). Ground (4), in substancengopart of the argument made on
Ground (3) and is not separately addressed.

Ground (5): Failure to take finding of past persection as the starting point

The Claimant contends that, in the Decision lettérs Defendant should have taken as
her starting point the clear finding that the Clanh had been the subject of past
persecution in Sri Lanka and that the risk of pargen upon return had to be assessed
with that fact uppermost in her mind.

In my judgment, this criticism of the Decision &# is unfounded. As the Claimant
accepts, the Defendant did take, as her startingt po the January Decision, the
Adjudicator's Determination. The January Decis@nparagraph 3, expressly refers to
the fact that the Adjudicator found (at paragrapBsand 49) that the Claimant did not
have a well founded fear of persecution largelyabee of the changes which had taken
place in Sri Lanka and explained why the Claimaoul not be of interest to the
authorities upon return. Whilst it is correct thatthe January Decision, the Defendant
does not also quote the first part of the firsttaece of paragraph 48 which refers, in
terms, to the past persecution of the Claimantrethe no basis for the Claimant's
suggestion that the Defendant did not appreciateawgnise this fact. As appears from
the remainder of the January Decision (paragraghd3, 18, 22), the Defendant was
aware of, and took into account, the Adjudicatbndings that the Claimant had been
arrested and detained and that he had receivedsmarseas a result of his ill treatment at
the hands of the Sri Lankan Army.

In any event, the fact of past persecution is haself sufficient to establish a future risk
on return (even in the current changed circums&neathout looking at the particular
factors identified inLP. Paragraph 339K of the Immigration Rules, uporicivihe
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Claimant relies in this connection, expressly st#tat past persecution is not sufficient if
there are good reasons to consider that such péseevill not be repeated. Whether
such good reasons exist falls to be consideredruiceind (3).

Ground (3): Application of the LP Risk Factors

Put broadly, the Claimant's case is that, in theidden letters, the Defendant failed to
give sufficient weight to the fact and extent afidahe circumstances surrounding, his
detention by the Sri Lankan Army in 2001. Thesewnstances need to be considered
in the light of 88 214 and 236 P itself and all point to the Claimant being of ajex
interest to the authorities, and to his havingghér profile, than that which forms the
basis of the Defendant’s decisions. Thus the Riget's conclusion on theP factors of
"Previous record as an LTTE member" and the "Bamhping and/or escape from
custody" was wrong. Further, the Defendant gaseffitient weight to the Claimant's
scarring. These failures, when relevant backgrdaaibrs applicable to the Claimant are
also taken into account, lead to the conclusiohttiexe was, and is, a real risk on return,
and the Defendant's view that there was no realstispect of an immigration judge
reaching such a conclusion was unreasonable.

The Claimant relies upon four "per se" risk factarpon scarring and a number of
"background” factors. The "per se" risk factoréeteupon are: previous LTTE record
(factor ii)), bail jumping/escape (factor iv)), dession and relatives in the LTTE. In
argument, the focus was on the first two of thdseeemed to me that, in some ways, the
Claimant appeared also to relying upon factor"gfiminal record and/or outstanding
warrant", and, in any case, there may be much awdretween factors ii), iii) and iv).
Ultimately, as stated in paragraph 17 above, andbemmme clear in the course of
argument in this case, a central issue is theofidleing detained on arrival at Colombo
airport, and it seems to me that these three foidrere present, all feed in to this risk.
Here | consider the main argument under factobdlow - although | give separate
consideration, under factor iv), to certain diser@tguments.

By way of preliminary observation, in my judgmeiit,is important to distinguish
between, on the one hand, a claimant's recordiersénse of history, of involvement
with the LTTE and, on the other, his record, in femse of the recording by the Sri
Lankan authorities of that history (and in partegudletention). Thus, the reference to
"previous record" irLP factor ii) covers both these senses of "recordiijst"previous
criminal record" in factor iii) is directed towartise second sense only and is a reference
to a formal record of previous conviction. (In tmegard, | am not sure that this is a
distinction which was made by the ECtHRNWA, particularly at 8143.) Thus the fact of
detention, without charge or outstanding warraaits fwithin factor ii) and not factor iii).

On this basis, strictly, factor iii) does not appijthe present case.

Background factors

The Claimant seeks to rely upon a number of "bamkagl" factors; and it is indeed the
case that a number of these factors identifiedHArdo apply to the present case, namely
Tamil ethnicity, return from London, illegal depan¢ from Sri Lanka, lack of an ID card
and having made an asylum claim abroad. Howéeethe reasons given by Collins J
in Thangeswarajahf the Defendant's conclusion relating to relevaet se" risk factors
was reasonable, the existence of any one or motleesé "background” factors cannot
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materially improve the Claimant's case for judigeiew,. On the other hand, if the
Defendant's conclusion on any one or more "perisk'factors is open to question, then
the existence of these background factors caninalgase the prospect of establishing a
real risk before an immigration judge.

Scarring: LP factor vii)

Moreover, it is also the case that, as the Adjudicdound (at paragraph 37), the
Claimant received some scars as a result of dittnent at the hands of the SLA. Of
itself, this would not be sufficient to put himrak (and the Claimant's specific criticisms
of paragraph 22 of the January Decision are of #ebras unfounded). Nevertheless, in
the presence of one or more other, “per se” riskofs, the existence of scarring here
may well also add to the risk of detention andrédlatment.

Previousrecord as an actual or suspected LTTE member: LP factor ii)

This factor was addressed at paragraphs 16 antithé danuary Decision. At paragraph
17, the Defendant concluded that the Claimant'§l@nas so low that he was of little
interest to the authorities, and that, applyingltReguidance at 8210 which emphasises
the importance of the applicant's profile, the Rkt would have no prospect of success
before an immigration judge. The Defendant relipdn facts, found by the Adjudicator
at paragraph 49 of the Determination, that then@ait was not a fighting member of the
LTTE, that he had been neither convicted nor clthiafeany offence; that he was not
wanted, that any record of his arrest would natrred the payment of a bribe and that it
was likely that he had been released because heofvas further interest to the
authorities.

The Claimant contends that, first, his profile vim$act higher (and thus that the record
of his involvement would be more detailed) and,osety, that this is all the more

significant given the change in circumstances in L%nka since the Adjudicator's

Determination. The Defendant, in response, emgémsas being crucial, the further
finding in paragraph 49 of the Adjudicator's Deteration, that there was no evidence
that the Claimant was on any wanted list.

There are two distinct aspects which fall for cdesation here: first, the degree or level
of the Claimant's actual involvement with the LT ®&econdly, what, if anything of this

involvement is likely to be contained in the recdt the Sri Lankan authorities and, in
particular, on the records available at Colombpaair thereby giving rise to the risk of

the Claimant being detained at that airport orrétisrn.

Degree of actual involvement with the LTTE

The Claimant contends that his involvement with tR@E was substantial and thus his
profile is higher than recognised by the Defendadh a scale of involvement from "a
full-time fighting member to the informal periodstipply of food" suggested at §235 of
LP, the Claimant says that his activities were clégghe former. His activities formed
an integral part of a key supply route. However,my judgment, this description
overstates the Adjudicator's findings, upon whick Defendant relied in the Decision
letters. The Adjudicator found, in paragraphs 88 49, that the Claimant was involved
with the LTTE, briefly in 1985-86 and then more stantially between 1999 and 2001
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and that his involvement was in the transportatibgoods and supplies between India
and Sri Lanka. There is no reference in the evidemdhe findings to the significance or
importance of the particular supplies in question to the Claimant's particular role in
those supplies (save for a single reference tolewrent in "smuggling” (but not of
arms)). In summary, and on these findings, thaididptor found (at paragraph 49) only
that the Claimant "undertook some tasks for the ETand then pointed out, by contrast,
that he "was never a fighting member of the orgdmr". In my judgment, the
Defendant made no error in assessing the Claimamgs of past involvement with the
LTTE.

Record of the Claimant's involvement and deterdgtd@olombo airport

The Claimant contends that it is very likely thia¢ tSri Lankan authorities will hold a
record of his past involvement with the LTTE anditttinere is a real risk that that record
will cause him to be detained at the airport inddabo if he is returned to Sri Lanka.

As to whether the Claimant's involvement is likidybe on the records, in general, of the
Sri Lankan authorities, the Claimant refers to enber of factors: the fact that he was
arrested as part of a targeted operation and hédaag personally identified to the SLA
by the EPRLF and the length of his detention (ngmMemmonths). This was “a longer
detention as a result of a targeted operation’thus “much more significant” (per 8236
of LP (paragraph 18 above)). In this connection he i@bes upon 8214 dfP (a point
addressed further in paragraph 64 below). Hem@bsas to the fact (referred to, even if
not formally found, in paragraph 15 of the Adjudara Determination) that before he
was released, the Claimant was "recorded, photbgchpnd fingerprinted”. All these
factors indicate that his arrest and detention‘fcamal”.

The Defendant, in argument, accepted that thene isxpress reference in the Decision
letters to the formality or length of the detentionr to 8236 oLP at all. Nevertheless
the Defendant suggests that these are all poinishvere evident in the Adjudicator's
Determination and there is nothing to suggest tthatDefendant did not have details of
detention in mind. Further and in any event, théeBaant relies on the findings of the
Adjudicator that, even if there is a record of diegention, it is likely that it will show that
he was released because he was of no furthershteréhe authorities and that "there is
no evidence that he is wanted or on any wanted ligthis leads on to the specific
guestion of the likely content of the records regl€€Colombo airport.

As stated above, it is now recognised that, in s uch as the present, the risk of
detentionat the airportis a key issue, and that in turn raises the isftige nature of the
records held by the Sri Lankan authorities, paldity the nature of the computerised
records held at Colombo airport. The Defendartgdasubstantial reliance upAi and
SSat 88106 and 107 and upon the finding of the Aidatdr in relation to a “wanted
list”. The Defendant contends that the approachhef AIT at 8107 ofAN and SS
(paragraph 21 above) represents a more detailelgsenaf the position as regards
computer records than thatMA and, to the extent that there is a difference bebtnthe
two casesAN and S$ to be preferred. Thus, since the Adjudicatontbthat there was
no evidence that the Claimant was on any wantédttien, applyingAN and SSthere
was no sufficient risk of him being detained at ddobo airport due to his record of
detention showing up on the computer checks.
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On the other hand, the Claimant relies heavily ugérat 8145 of the ECtHR'’s judgment
in NA (paragraph 22 above) to support the propositiahttie class of persons who are at
risk of detention at Colombo airport is in fact eidhan that indicated by 8107 of AN
and SSand submits that | should accept the approadihAiin preference to that iAN
and SS. 8145 supports the contention that the nature ecad of his detention puts the
Claimant at substantial risk of being detained upeturn at Colombo airport. The
Claimant further suggests that the Claimant mayeHhasen put on the wanted list as a
result of end of ceasefire.

Conclusions on LP factor ii)

There is no doubt that there are computerised decand that these are, to a greater or
lesser extent, available to enable the authordte€olombo airport to carry out such
checks as considered appropriate. Nevertheless does seem to me to be, at the least,
a difference in approach between that of the AIRMand S&nd that of the ECtHR in
NA. I have concluded as follows.

First, and before turning to the specific issu8d45NA and 8107AN and SSin my
judgment, in the Decision letters the Defendantedaito give any or any sufficient
consideration (and certainly did not give "anxiossrutiny”) to the nature and
circumstances of the Claimant's four month detenti?001 and the likely record of that
detention. This is illustrated by the fact thaithmer Decision letter makes any reference
at all to 8236 ot.P and the issue of the length of, and reasons ferdétention. On the
issue of the record of that detention, the Claimagtitly points to paragraph 15 of the
Adjudicator's Determination which recites the claimat, upon detention, the Claimant
here was “recorded photographed and fingerprinted".

Secondly, AN and SSs neither necessarily comprehensive nor finalitharitative as to
what may or may not happen at Colombo airport,eeitlis to the specific issue of
computer records or, more importantly, as to thdewoverall risk of detention. Although

a country guidance case, the AIT did not have leeitothe benefit of the assessment of
the ECtHR inNA. For this reason, iWeerasingamBlake J (828) rejected a submission
that he, or a future tribunal, should applM as a general assessment as opposed to the
assessment of the ECtHRNIA.

Thirdly, NA is not just another case decided "on its own fadiss a substantial and
important judgment from ECtHR and one to which Brefendant was under a duty to
give careful consideration. In this regard, ad aslfailing to refer to 88214 and 236 of
LP in either Decision letter, in the November Dmms(directed, in terms, towards the
effect ofNA) the Defendant made no reference at all to 814820fNA is important both
in its general assessment and in its outcome.

Fourthly, 8145 ofNA is of central importance to the approach to beptatbwhere a
claimant has been previously detained and a rdwasdeen made of that detention and
to the risk that such a claimant faces upon retmir@olombo airport. In my judgment,
the approach to that risk at 8145 is wider and mbmdistic” than the very specific
approach in 8107 AN and S%decided without the benefit bfA). At 8145, the ECtHR
starts by stating that in general "the greatessiptes caution” should be taken, where
there has been a previous and recorded detentiiothen identifies the specific risk
arising from the availability of computer recorddf# airport, but then goes on to make
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the further point that, on any given date, the sgcsituation in Sri Lanka might require
additional security at the airport (a point alsad® at §136).

Fifthly, I accept the Claimant's submission thatdase is not distinguishable on the facts
from those upon which the ECtHR's approach in 84#BIA is based. Whilst | take
account of Sir George Newman’'s observationsSimanesanat 843 about factual
comparisons, the facts bfA form an essential part of the ECtHR'’s generalaeias) in
8145. The reference, in 8145NA to the fact that "a record was made of his deteht
is not confined to the specific document signed\iBys father (referred to in the second
half of 8143) but refers equally to the more gehsi@ement at 88 (and in the first half
of 8143), which encompasses the facts that NA vasographed and fingerprinted. (In
Veerasingam(at 827) Blake J declined to accept that the céd€A turned upon the
specific fact of the document signed by NA'’s fathém the present case (asNA) the
details of the Claimant were recorded during hitemt@on and this distinguishes the
present case froteenin (where, at 839, Wyn Williams J distinguishigd on that basis).

Sixthly, 8107 ofAN and SSloes not exclude the possibility that the Clairsargcord
will be available at Colombo airport or that helwi¢ otherwise questioned at the airport.
8107 refers only to two classes of past detairsedifferent ends of the spectrum. In the
present case the Claimant is not merely one ofethetio has ever been questioned
about possible knowledge of, or involvement in,tl€E" or who was bnce held for
guestioning years ago and then reledsedather he is someone wivasinvolved in the
LTTE, whose specific arrest was targeted for teason, and who was then subsequently
detained for four months and ill-treated. Thug] as indicated by §236P, he falls into

a narrower class whose risk on return must be gréfaan this general class identified in
8107. In this regard | refer to Blake J's judgmant§26 (see paragraph 26 above).
Further, the Adjudicator’s finding that there wa® “evidence” that the Claimant was on
“any wanted list” was made during the period of teasefire and does not necessarily
rule out the possibility that the Claimant woulgagpr on one of the Lists variously now
identified inLP andAN and Swhere there is also some confusion in the ideatibn

of the various lists i.e. “Stop”, “Watch”, “Watchednd “Wanted”). It is clear, from
paragraph 50 of the Adjudicator’'s Determinatiomt this view on who was, at that time,
“wanted” was based on the fact that underttien currentcease-fire agreement, past
involvement in the LTTE would not of itself havednea reason to be stopped. In any
event, for the reasons given at 8IMA (paragraph 56 above), not being on any of the
“Lists” does not rule out the risk of detentiorttad airport.

Finally, the Defendant submits that the presente casto be distinguished from
Veerasingambecause in that case there were further factorshadre not present in this
case: the claimant's brother was also involved faghing member of the LTTE; when
the claimant left the country, he was in breachepbrting requirements imposed upon
him following release; and whilst in detention, e acted as an informer. However, in
my judgment, as explained in paragraphs 25 to 2v¥ght is clear that the overriding
factor which Blake J considered the Secretary afeStot adequately to have taken into
account was the fact, duration and circumstancéseahree month detention.

For these reasons, | find that the Claimant haseroatlits case for judicial review based
on LP factor ii) and that the Decision letters failedeqdately to take account of the
nature, duration and record of the Claimant's deienby the SLA in 2001 and thus
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underestimated the risk that that record would edus to be detained at the airport in
Colombo, if he were to be returned to Sri Lanka.

Bail jumping and/or release from custody: LP factor iv)

Paragraph 19 of the January Decision recordedhitis that the Claimant does not claim
to have ever jumped bail or to have escaped frostody, but rather that the Claimant
was released following payment of a bribe. Aftert citing parts of paragraph 49 of the
Adjudicator's Determination, paragraph 19 contindledt there is nothing ilP to
suggest that the Claimant would now be at riskrirL&nka. This issue is considered at
88212 to 214 oL P (set out at paragraphs 18 above). Whilst paragi® makes no
express reference to these paragraphs, | consigethiere is no basis for the Defendant
deciding that the Claimant falls into the speciper se” risk category of bail jumpers or
escapees identified in 8213 10P. (Somewhat inexplicably, 88213 and 214 Bfare
set out expressly in paragraph 18 of the Januacyside under the heading of Criminal
Record (factor iv)), even though those paragraghkRodo not address that distinct
factor). However the Claimant raises two furthguanents under this head.

First, the Claimant contends that, according t028aflL P, even where there is release
without charge, this does not preclude subsequegehtion and that there is a practice of
routinely re-arresting and re-detaining people.ustht is argued, 8214 dfP (which
states that, with release on payment of a brikeeritk is low) has to be read in the light
of 8212. | do not agree. 8212 IoP itself does no more than record the evidence of
Professor Goode concerning the comparative riskg)ofelease on bail and (b) release
without charge and on payment of a bribe. Raihey,8213 (together with §214) aP
which contains the AIT's own conclusions. The &Abimpares those who go to court and
have been released on bail (8213, higher risk) thitise who do not go to court and may
have been released on payment of a bribe (8214rlosk). Accordingly, 8212 does not
gualify the analysis in §214.

Secondly, the Claimant further contends that in pinesent case, the fact that the
Claimant was released on payment of a bribe doemaan that he falls into the lower
risk category in 8214, because here the detentamn"fermal” and not "informal”. There
is substance in this point. In my judgment, tHfeatfof 8214 as a whole is that, even if
the bribe securing the release has not been ratonggertheless if the detention itself
was formal (rather than informal), then it does fotibw that the claimant will fall into
the lower risk level identified in 8214. Whilst, note that, at one point in §214,
informality of detention and unlikelihood of a redoof bribe appear to be stated as
alternatives, the correct analysis must be thttdfe is evidence that the detention was
formal, then as a matter of logic, the claimant i at a higher risk than if it had only
been informal. Whether the formality of the deitmmttruly falls within this factor or
rather is an additional element under factor iigglmot, in my judgment, make any
substantial difference. In either event, it ighkto increase the overall risk on return.

Having signed a confession or smilar document: LP factor v)

In argument, the Claimant relied upon the claimadt f(recorded but not found in
paragraph 15 of the Adjudicator's Determinatiomy,tivhilst detained, the Claimant had
admitted that he had worked for the LTTE. In mggment, there is no evidence that the
Claimant had actually signed a confession and tisen®thing inherently wrong in the
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Defendant’s reasoning at paragraph 20 of the Jaridecision rejecting this as a factor,
based, as it was, on the assumption that the atigsorould have no continuing interest.
However since | have concluded that, based onrfagthe Claimant's profile is higher
than the Defendant found it to be, it follows tHa fact that he did make an admission
whilst in detention could be said to add to theigance of the risk upon return.

Having Relativesin the LTTE: LP factor xii)

Mr. Fletcher, counsel for the Claimant, also refdrtro a passage in the Claimant's earlier
statement of evidence form in which he stated Vieheelatives who were in the LTTE"
and sought to contend that this was an additigmed 8e" risk factor that the Defendant
had not taken into account. 8222 Id? states that this factooh its own, without
established and credible evidence of the detailthefother family members and their
known role or involvement with the LTTE, will bdiwfited weight. In the present case
the Claimant has not provided, either before thpididator, the Defendant or this court,
any further detail concerning the nature of theolmement in the LTTE of those
relatives. Indeed paragraph 27 of the Januarysidecexpressly leaves this factor out of
account, because the Claimant had not claimed &te fany family members in the
LTTE". Accordingly, the Decision letters cannot ingpugned for failure adequately to
address this factor.

Conclusion on Ground (3), the LP Risk Factors

In my judgment, and in the light of the conclusiomgaragraphs 53 to 60, 63 and 64
(and 41 and 42) above, in the present case, thenenanature and length of the

Claimant's detention and the strong likelihoodharé being a record of that detention,
when taken together with the existence of scartimg,making of an admission and the
background factors, give rise, at the very leasta trealistic prospect of the Claimant
establishing before an immigration judge that thera real risk of him being detained

and persecuted or ill-treated upon return to Coloatd the Defendant's conclusion that
there was no such realistic prospect was one whiclheasonable Secretary of State,
anxiously scrutinising both the relevant facts #imel relevant case law, could properly
have reached.

Ground (1): too much weight to the situation as a003
Ground (2): insufficient weight to current conditions in Sri Lanka

The Claimant contends that the Defendant's ovgradition was over-reliant upon
findings of the Adjudicator made at a time when sgheation in Sri Lanka was different
(namely when there was a ceasefire) and that gpsoach wrongly influenced all the
Defendant's findings in the Decision letters. Hehier contends that the Defendant failed
to give sufficient weight to the current state atual civil war. In my judgment, these
contentions do not materially assist the Claimacdise. The stated purpose of the
January Decision was to reconsider the Claimaosgipn in the light of the then recent
country guidance given ibP. Moreover, at paragraph 31 of the January Detidlte
Defendant expressly took account of the fact that"situation in Sri Lanka may have
deteriorated in recent months" and that "there icoatto be incidents of violence
between the LTTE and the authorities”, and theessesl the effect of that deterioration
on the Claimant's case, in the light of the Adjatlic's Determination. The Defendant's
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approach contained no error on the basis suggestise two grounds. Rather the
error lay in the assessment of ttiefactors, in the light oNA.

Conclusion

For these reasons, | conclude that it was not apem reasonable Secretary of State,
properly applyind-P andNA, and addressing matters with the requisite anxsouginy,

to have concluded there was no realistic prospettteoClaimant establishing before an
immigration judge that there is a real risk of pergion and/or ill-treatment upon his

return to Sri Lanka. The Secretary of State's silmts that the Claimant’'s further

representations did not amount to a fresh claimeupdragraph 353 of the Immigration

Rules were therefore unreasonable. Accordinglyalst the Defendant's decisions of 22
January and 17 November 2008.

| will hear further submissions on the need for &mther relief, if there is no agreement
as to how matters are now to proceed. | proposdinge with this and other
consequential matters, including costs, immedid@lpwing the handing down of this
judgment. In the meantime, | am grateful to Kdih Fletcher and Mr. Blundell for the
assistance they have provided to the Court.



