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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
MELBOURNE

MLG 1545 of 2006

MZXNR
First Applicant

And

MZXNS
Second Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

And

MIGRATION/REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

Background

1. This is an application filed on 7 December 2006kseg judicial
review of a decision of the Refugee Review Tribufitde Tribunal”)
signed on 31 October 2006. That decision affirrmedecision of the
first respondent’s delegate refusing to grant agatmn visa to the
applicants.
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The first applicant is a 38 year old male citizénSoi Lanka. The
second applicant is a 31 year old female citizeBrot.anka and is the
wife of the first applicant. The second applicasties upon the
substantive claims of her husband.

The applicants arrived in Australia on 23 March @@thd applied for
protection visas on 5 May 2006. On 4 July 200éelegate of the first
respondent refused the application. On 21 July62®e applicant
applied to the Tribunal for review of the delegat@&ecision. On
9 November 2006, the Tribunal handed down its dmtislated 31
October 2006 affirming the delegate’s decision.

On 7 December 2006, an application for judicial ieev of the
Tribunal’'s decision and a supporting affidavit wéited in this court.
On 24 April 2007, the applicants filed an amendegliaation and
contentions of fact and law and on 2 May 2007, firs¢ respondent
filed contentions of fact and law. On 11 May 20th& applicants filed
a further amended application.

Initial claims

5.

MZXNR & Anor v Minister for Immigration & Anor [200fFMCA 749

In a statement dated 5 May 2007 and lodged withphogection visa

application, the first applicant claimed to haveian active member
of the UNP since 1998. He claimed that he playpdoainent role in

the Presidential elections held on 17 December E8Din October

2000. He said in the year 2000, he was appoirgetthea President of
the Organising Committee in the Place A Electoaaie in 2001 he was
appointed as the organiser of the Youth Wing ofpiaey.

The first applicant claimed that because of hisoimement with the
UNP, he experienced death threats, acts of violenmedom and
unprovoked attacks and violent and aggressive ba@st and
intimidation at the hands of the Sri Lanka Freed@anty and later the
People’s Alliance Party. He described incidentat the claimed
occurred in 1999, 2000, 2001, 2002 and 2004, sathag after the
final incidents in 2004 in which his house was &ktéal, he was urged
to quit politics and leave the country. The fiapiplicant claimed that
in August 2005, he decided to leave for Austradaying that he was
not protected by the authorities.
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7. The first applicant also said at question 13 of pistection visa
application that he would provide later further deentation in
support of his application, including complaints pmlice, party
membership card, letters from party leaders, phafdts, newspaper
cuttings and his marriage certificate.

Evidence before the Tribunal

8. At the Tribunal hearing on 11 September 2006, tts¢ &pplicant was
asked to describe the incidents of violence thauwed against him,
which the Tribunal summarised in its decision relcas follows:

He described the incidents of 21 November 1999%G&&ember
2000. In the first he claims to have been injurgd supporter of
the PA and in the second he had glue tipped ovar Hihe police
took down the complaint about the latter but didhmy. He
moved to [Place B] (sic) 1994 [Place B is approxieig 100kms
from Place C]. ... He claimed he moved there beeaigolitics
and relations (his mother’s house is in [Place BAsked how he
could do political work in [Place B] when he worked
Colombo; he stated he left at 5 am and returne® @m. He
moved to [Place C] in 2004 and worked in Colombo.

He described two other incidents on 9 March 2004 26 March
2004 when he claims to have been attacked by gailiti
opponents; he complained to the police but they rixthing
about it. On 18 April 2004 his house in [Place \Bas damaged
and he was threatened and assaulted. About 50I@¢opk part
in this incident. At the hearing, the applicanbguced a photo of
the house, which he stated had been taken on 3D 2q04,
where a group of two adult females and four chiddeze posing
for the photograph and another child is looking drhe corner of
the house appears to be missing its walls and roof.

The applicant stated that he was very popular dmat he was
responsible for bringing [X] into politics. Therdats peaked in
March 2006 because of his cousin’s political caiadlidle.

9. The Tribunal also referred in its decision recardhe evidence of the
second applicant, saying that:

The Tribunal took evidence from the applicant’s ewiivho
indicated that she had married him on 27 Januar@40 She
stated that her husband had had threats from palitopponents
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10.

and they had had a lot of hardship because of bigigal work.
He would get into difficulties if he returned.

On 29 September 2006, the Tribunal wrote to thdiegus’' adviser,
inviting the applicants to comment on informatidratt might be the
reason, or part of the reason, for affirming theislen under review.
On 12 October 2006, the applicants responded tmthiation through
their adviser, also enclosing further documentsualadich the adviser
said, among other things:

As requested on the day of the hearing, | requdsttider time to
make further information available to substanti&is claims. |
am happy inform (sic) you that the applicant hagrbable to
organise some more documents such as the complaged
with the Police in relation to the various inciderdf intimidation
and acts of violence that took place within thevent period and
also the letters from the leading members of th&UN

| enclose herewith the following:

1. Extracts from the Information Book of [Place B]
Police Station

Total number of complaints translated into English
16

Total number of complaints in Sinhalese — 16

Tribunal’s reasons for decision

11.

The Tribunal noted that there were a number ofrdancies in the
applicants’ claims which the Tribunal attributedoteersight. However,
the Tribunal did not accept that the first applicavas a credible
witness. The applicants argued that the Tribuaal three reasons for
not accepting that the first applicant was a crediitness. The
reasons identified by the applicants are indicatedhe following
passages from the Tribunal's reasons for decisind,the passages that
received particular attention at the hearing betbre court are set out
in bold:

[Reason 1]The Tribunal accepts that the applicant was a membe
of the UNP and that he was a supporter of the pary was
made organiser of the [Place A] electorate on 8 8aR004 and
had held other offices in the same electorate silarriary 2000:
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these appointments have been confirmed in lettens ® the
Tribunal by the applicant with the response to #&1A letter.
The Tribunal notes that, on the applicant's owrdewice, while he
held these offices he was working full time in Gddo, and for
quite a period, at the international airport, sorB@ kms north of
Colombo, and for quite a period, at the internatbrairport,
some 30 kms north of Colombo, living in [Place B],leaving
home at 5 am and returning at 9 pm and being thede of the
Sri Lankan Airlines swimming team. These officeshe party
were honorary and part-time. He moved to [Place.Cjn May
2004, away from [Place A] Electorate which is .atrar from
[Place B], soon after being appointed as organisérit. The
applicant stated that he devoted all his spare titnethese
activities, including week-ends. The above evideleads the
Tribunal to conclude that, despite the impressidmctv these
titles give, the activities undertaken were modbssvirtue of the
time available. His decision to move away fromade B] at this
time provides a measure of the importance of hist la
appointment. He described the activities performad
‘coordinate the voters, the youth front and the ikeadfront;
inform the voters about party policies’. From taexctivities, he
argues, follows the harm inflicted upon him as mled because
he was honest.

[Reason 2] The Tribunal is aware and does not dispute
independent information, including that providedtbg applicant

in the form of newspaper articles, that politicalence occurs in
Sri Lanka especially during election and is perpegd by both
the main party blocs. The Tribunal does not acdbpatt the
applicant was ever harmed as a result of his puitivork for the
reasons which follow:

The evidence provided about the harm consistingassaults,
threats and damage to property, apart from his otaktimony,
was in the form of reports to the police. Thesepoets and
translations were provide (sic) to the Tribunal Withe response
to the 424A letter, on 13 October 2006. There wedeoriginals
and 16 translations. These documents were extracts from the
police information book of the [Place B] Police tba. They are
statements made by the deponent and withessedebpotite.
The Tribunal does not accord them any weight as ythare
simply statements by the applicant (which he has stho
repeated to the Tribunal orally and indicated th#te police, in
fact, had not taken down complaints). The fact tithey appear
in a police information book does not imply any emdement by
the police or any investigation and findings by thmlice. A
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number of these reports are headed “for future pection”
which implies that they are not requests to the ipel to
investigate the complaints contained thereirfhe first of these
was issued on 10 December 1999 (i.e, a copy dstreleased to
the person who asked for it) and the last on 2 Ddmsr 2005.
For the two most recent statements of this kindgatiregy to
incidents allegedly occurring on 5 and 17 Novemd@®d5 only
the translations have been provided.

[Reason 3]At the hearinghe applicant was asked the reason he
had not applied for protection in Australia on hiprevious two
trips; he stated that even though he had received threatdid
not have serious matters then. He visited Austrélom 19
September 2002 to 11 October 2002 and from 4 RO05 to 18
April 2005. This answer does not sit well with the claims of
harm before each of these dateéccording to his claims he had
been assaulted nine times before his first visdt arfurther four
times in between the first and second visit.

Nor did the applicant take advantage of his abssnitem Sri
Lanka when he travelled to New Zealand twice, hg&dore four
times and Bangkok twice. The explanation he pealitbr not
doing anything about his situation while overseasswhat he
owed allegiance to Sri Lanka Airlines for whom heeswvorking
and on whose behalf he was travelling, both as pérhis job
there and as part of the sports team of this comparihe
Tribunal does not accept these explanations. Thmuial finds
that these responses do not indicate that the eapli was
fearing a return to Sri Lanka. (emphasis added)

Grounds of Review

12. In the further amended application filed with theud on 11 May
2007, the applicant set out the following grountisewiew:

The decision of the Tribunal was made in breachnoimperative
duty imposed upon it or an essential pre-condittonor an
inviolable limitation or restraint upon its power nd its
jurisdiction necessary for the existence of theis&attion
required by s.65 of the Act to grant or refuse dipplication and
its powers to conduct a review under s.414 of tloe AThe
Tribunal exceeded its jurisdiction and/or constiuely failed to
exercise jurisdiction in that:

1. The Tribunal made a finding of fact, that regorof
complaints made to the police were not requestsh&

MZXNR & Anor v Minister for Immigration & Anor [200fFMCA 749 Reasons for Judgment: Page 6



police to investigate the complaints contained eher for

which there was no evidence nor any evidence oohathat

fact could be inferred and thereby failed to gikie evidence
advanced for the applicant proper, genuine and istal

consideration.

2. The Tribunal took irrelevant considerations indccount
being a misapprehension of facts, mere speculasoto the
meaning of the heading on documents recording tspoir
complaints made to police and facts not capablgivig
rise to inferences that such reports were not auesq for
police to act and that the applicant was not a dokd
witness that he had suffered serious harm resulfrogn
political activities.

3. The Tribunal ignored relevant material going docriteria
(sic) under s.36 of the Act being documentary esmdeof
complaints in the nature of “serious harm” that héeen
made to police.

4. The Tribunal exceeded its jurisdiction and/onstuctively
failed to exercise jurisdiction in that it did natldress the
criteria under s36 of the Act about which it had ke
satisfied; whether at the time of the decision Wwaetto
grant a Protection Visa the applicant had an ongpimell
founded and genuine fear of “serious injury” as the
cumulative result of events occurring up until timee when
he left Sri Lanka.

5. The Tribunal arbitrarily and capriciously decéd to
receive the evidence of the applicant wife protfera
support of her own application and in corroboratioh the
applicant’s claim relevant to a critical elementdear s.36 of
the Act, and supportive of the applicant’s credipiin that
regard; whether at the time of the decision whetioegrant
a Protection Visa the applicant had an ongoing vi@linded
and genuine fear of “serious injury” as the cuminNat
result of events occurring up until the time whenldft Sri
Lanka contrary to s.425 and s.426 of the Act.

Grounds 1to 4

13. The applicants said at the hearing before thistdbat Grounds 1 to 4
were intertwined. The applicants argued that thiéuhal made a
single finding of fact, namely, that the first appht was not a credible
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14.

15.

MZXNR & Anor v Minister for Immigration & Anor [200fFMCA 749

witness. It was said that the Tribunal had thessons for rejecting
the first applicant's credibility. They were:

a) the first applicant claimed to have been appoirisda party
organiser but immediately moved away from his elete;

b) the police reports tendered by the first appli@sevidence that
he had suffered harm were accorded no weight orbdises that
they were simply the first applicant's own stateteeand

c) the first applicant had not applied for a protectiosa when he
visited Australia in September and October 2002 endpril
2005.

The applicants argued that the first applicant wassdisbelieved for

reasons of his demeanour or such like but on tises lzd the material
he offered in support of his claims. The applisaargued that a wrong
finding of fact would not constitute jurisdictionatror unless it was a
critical finding not supported by evidence or, eegzed differently, that
there was no material from which the Tribunal cduddve decided as it
did: Applicant A227 of 2003 v Minister for Immigrationnda

Multicultural and Indigenous Affair§2004] FCA 567 at [12] and
Minister for Immigration and Multicultural and Ingenous Affairs v
SGLB(2004) 207 ALR 12. The applicants said that tte®k no issue
with the Tribunal's first and third reasons takenisolation but said
that they were infected by the Tribunal's errorafation to the second
reason.

The Tribunal's second reason was contained inallenxing passage:

The evidence provided about the harm consistingassaults,
threats and damage to property, apart from his destimony,
was in the form of reports to the police. Thesportss and
translations were provide (sic) to the Tribunal hvihe response
to the 424A letter, on 13 October 2006. There vigreriginals
and 16 translations. These documents were extriacta the
police information book of the [place B] Police tida. They are
statements made by the deponent and withessedebpotite.
The Tribunal does not accord them any weight ag #re simply
statements by the applicant (which he has mosflgated to the
Tribunal orally and indicated that the police, iact, had not
taken down complaints). The fact that they appeaa police
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information book does not imply any endorsementhbypolice
or any investigation and findings by the police. ndmber of
these reports are headed “for future protection” iatn implies
that they are not requests to the police to ingesé the
complaints contained therein. The first of theses wssued on
10 December 1999 (i.e, a copy of it was releasethéoperson
who asked for it) and the last on 2 December 2086t the two
most recent statements of this kind, relating todents allegedly
occurring on 5 and 17 November 2005 only the trainshs have
been provided.

16. The applicants argued firstly that the Tribunal madunderstood the
first applicant's evidence when it said that théiceo“had not taken
down complaints”. | do not accept this argumenthe whole
paragraph was concerned with complaints taken dowihe police
and recorded in their information book. The Triauaolearly accepted
that some of the first applicant’s statements &pblice did appear in a
police information book.

17. The summary of the first applicant's evidence agjepd4 of the
Tribunal's reasons for decision, concerning a @aldr incident, says in
the last sentence of the last full paragraph, "td¢ed that the police
did not take down the complaints.” In the follogriparagraph of the
Tribunal's reasons for decision, in relation to sasther incidents, the
Tribunal noted that the first applicant gave evkethat "The police
took down the complaints about the latter [incidiént did nothing."

18. The applicants did not put into evidence the trapsof the Tribunal
hearing relating to the first applicant's evideabeut the taking down
of his complaints or otherwise provide evidencet thee Tribunal's
summary of the first applicant’s evidence was wrogcordingly, |
have no reason to doubt the accuracy of the Trilusammary of the
first applicant's evidence in relation to this reatt

19. In these circumstances, | consider that the Tribgsin@asons set out in
paragraph 15 above are to be read as if the Trithathsaid that the
police "had not taken dowsome complaints”. This reading is
consistent with the evidence recorded by the Tabwand with the
Tribunal's acceptance that some statements byppkcant appeared
in a police information book. For these reasondo Inot accept that
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20.

21.

22.

23.

the Tribunal misunderstood the applicant’s evideimceelation to this
matter.

The applicants pointed out that the Tribunal notedt the police
reports and their translations were provided to Thbunal with the
response to the s.424A letter, on 13 October 200 applicants then
argued that the Tribunal had overlooked the faat the applicants had
said in their protection visa application that tiveyuld forward copies
of the police complaints later. The applicant'snpappears to be that
Tribunal implicitly considered that the applicaqisovided copies of
the police complaints very late in the process #nad therefore they
were a matter of recent invention. However, thibdial did not say
that. The Tribunal simply noted as a fact the daken the police
reports were forwarded to the Tribunal. Thereds@ason to suppose
that the Tribunal overlooked the applicants’ inkemtstated in the
protection visa application to forward the polieports later.

In any event, even if the Tribunal had overlookied first applicant’s

stated intention to forward copies of police repddter, the Tribunal

gave express reasons for giving those reports mghive’hich were not

associated with the possibility of them being réaewentions. There

Is no warrant for the court to infer that the Tmnlalihad reasons for this
aspect of its decision other than those it expyegsie.

The applicants then argued that the Tribunal hastakénly concluded
that there were only 14 original police reports wire fact there were
16. However, this is at most a mistake of facthimitjurisdiction.
Whether there were 14 or 16 original reports to fibkce was not a
factor in the Tribunal's reasons for decision. afty event, there is no
reason to suppose that the Tribunal was mistakecoumting 14
originals. The applicants’ solicitor said in hisvering letter that there
were 16 originals but that statement cannot overtiie Tribunal’s
finding on the matter, at least in the absenceudghér evidence. The
applicants initially sought to file on the day bkthearing an affidavit
sworn by their solicitor but then withdrew the apation.

The applicants noted that the Tribunal said thatiaber of the police
reports are headed "for future protection" whefaut they are headed,
in translation, "for future reference". The apghts conceded that
nothing turned on this misdescription. Howevee #pplicants noted
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24,

25.

26.

27.

that the Tribunal said that the heading "implieattithey are not
requests to the police to investigate the comaiontained therein."
The applicants argued that there was no evidencsupport that
conclusion. | do not accept that argument. Threimg itself supports
the implication drawn by the Tribunal. The worddor" future
reference”, could reasonably be regarded as inplhat the police
had not been asked to investigate the complaintsednately but were
simply being asked to keep them for future refeeenc

The applicants submitted that the Tribunal neededeace of the
procedures of the police in Sri Lanka before it Idofind the

implication mentioned in the last paragraph. Hosrethe Tribunal
expressly based its conclusion on the words of hbading. The
implication was a natural reading of the words tkelves. In such
circumstances, it was open to the Tribunal to amhelas it did. There
was no need for the Tribunal to have evidence apolite procedures
in Sri Lanka about a matter that was a naturalinggoff the material.

Based on the matters argued, the applicants swdghifiat the Tribunal
had no basis, or no evidence, for attributing na@hieto the statements
made to the police. However, as indicated aboke, d@pplicants’
arguments on this point have not been made outcongly, the
applicants’ challenge to the weight given to thégaoreports on the no
evidence ground does not succeed.

The applicants also argued that the Tribunal towlo iaccount an
irrelevant consideration, being its speculationutibe meaning of the
heading. However, as stated, | consider that teaning attributed to
the heading by the Tribunal was reasonably opah t@hat meaning
was not speculative, but a natural reading of thed of the heading.

In any event, subject to manifest unreasonableresssubject to any
statutory indication to the contrary, it is “forettdecision-maker and
not the court to determine the appropriate weighbeé given to the
matters which are required to be taken into accomnéxercising
statutory power”:Minister for Aboriginal Affairs & Anor v Peko-
Wallsend(1986) 162 CLR 24 at 41. The applicants did ndegs
manifest unreasonableness. Such an allegatianyimiew, could not
have been sustained in the present case. Nohdidpgplicants allege
that there was a statutory indication that the Wetg be given to the

MZXNR & Anor v Minister for Immigration & Anor [200fFMCA 749 Reasons for Judgment: Page 11



statements made to the police should not be detednby the
Tribunal. Again, such an allegation would not haeen sustainable in
the present case.

28. The applicants also argued that the Tribunal faitethke into account
a relevant consideration, being the statementee@blice. However,
the Tribunal did take them into account. It coesadl them and
decided not to attribute any weight to them forsoes which it gave.
In such circumstances, it cannot be said that timuiial did not take
into account the statements made to the police.

29. Finally, the applicants argued that the Tribunaksond reason was
illogical and irrational. The applicants relied 8&LBat [37] to [38]
which state as follows:

Further, s 65 of the Act provides that the minisgeto grant a
visa sought by valid application “if satisfied” efarious matters.
These include that any criteria for the visa présed by the Act
are satisfied: s 65(1)(a)(ii). Section 65 imposesmthe minister
an obligation to grant or refuse to grant a visather than a
power to be exercised as a discretion. The satisiacof the
minister is a condition precedent to the dischargk the
obligation to grant or refuse to grant the visa, dans a
“lurisdictional fact” or criterion upon which the xercise of that
authority is conditioned. [Footnoté&sraham Barclay Oysters Pty
Ltd v Ryan (2002) 211 CLR 540 at 609 [183]; 194 ALR 337
at 386.] The delegate was in the same position as would have
been the minister (s 496) and the tribunal exectisdl the
powers and discretions conferred on the decisiokanas 415.

The satisfaction of the criterion that the applit@éa non-citizen
to whom Australia has the relevant protection odiigns may
include consideration of factual matters but théical question
is whether the determination was irrational, illcgl and not
based on findings or inferences of fact supportgdIdpical
grounds. [Footnote: Re Minister for Immigration and
Multicultural Affairs; Ex parte Applicant S20/200Z2003)
198 ALR 59 at 67 [37], 71 [52], 98 [173]; 73 ALDs&t 9, 13, 40;
77 ALJR 1165 at 1172, 1175, 1194, cf at ALR 62 BLD 4;
ALJR 1168.]If the decision did display these defects, it indIno
answer that the determination was reached in gaitth.f To say
that a decision-maker must have acted in good faitio state a
necessary but insufficient requirement for the iatteent of
satisfaction as a criterion of jurisdiction under6S of the Act.
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However, inadequacy of the material before the sienitmaker
concerning the attainment of that satisfaction nsuifficient in
itself to establish jurisdictional error.

30. | do not accept the applicants’ argument on thisitpolllogicality in
itself does not amount to jurisdictional errdWST v Minister for
Immigration & Multicultural & Indigenous Affair§2004] FCAFC 286.
For the reasons given above, there was a probaiases for the
Tribunal’'s second reason, namely, that the polegorts were merely
the applicant's own statements, and, as the Triburasonably
understood, in a number of cases, the police wehg asked to note
the statements for future reference. The fact tivatcourt might not
have decided the matter in the same way is irrekevé&rounds 1 to 4
are not made out.

Ground 5

31. The applicants’ fifth ground was in summary thae tiAribunal
arbitrarily and capriciously refused to receiveroborating evidence
from the second applicant. The second applicadtrizaclaims of her
own and rested her case on the first applicangs.cdn his response to
the invitation to a hearing, the first applicanidsthat he wanted the
Tribunal to take evidence from the second appliedrdut "the threats
to my life from my political opponents and the gsatic harassment
and discrimination | was subjected to."

32. Section 426 of th#ligration Act 1958 “the Act”) provides that:

(1) In the notice under section 425A, the Tribumalst notify
the applicant:

(@) that he or she is invited to appear before Thbunal
to give evidence; and

(b) of the effect of subsection (2) of this section

(2) The applicant may, within 7 days after beingifreml under
subsection (1), give the Tribunal written noticeattithe
applicant wants the Tribunal to obtain oral eviderfoom a
person or persons named in the notice.

(3) If the Tribunal is notified by an applicant werd
subsection (2), the Tribunal must have regard te@ th

MZXNR & Anor v Minister for Immigration & Anor [200fFMCA 749 Reasons for Judgment: Page 13



applicant's wishes but is not required to obtaindemnce
(orally or otherwise) from a person named in th@lagant's
notice.

33. The tape of the whole Tribunal hearing and a trapsenade by the
first respondent’s solicitor of the second applisaevidence to the
Tribunal were put into evidence before this couftie applicant also
tendered a transcript but agreed that the courdcealy on the first
respondent’s version which is substantially the esa® the applicants’
in any event. Both versions of the transcript mef@ to indistinct or
inaudible passages. | have listened to the paheofape containing the
second applicant’s evidence. The first responddrdhscript is set out
below. The additional matters which | was ableliszern on the tape
are set out in bold.

Tribunal Member (TM): Would you mind calling Mrpjalicant]
TM: [inaudible] ......... okay, just pull up anothehair

Short discussion between applicant team — inaudbleappears
to be about whether they should remain ....

TM: Umm....| dont expect this to take very longyduld rather
you stay till we finish, than go, if that is okg§rause)Mrs
[applicant] thank you for waiting umm | umm all é¢ed to do is...
You were asked to give evidence to the Tribunal laach just
going to ask you, what is it that you want to sathe Tribunal?

Applicant Spouse (AS) [through interpreter]: Shesking about
what she has to tell you.

TM: Well you dont have to tell me anything, yoe #re one that
said that you wanted to be a witness. | dont hang questions
for you, | just want you to tell me what you cameeeho tell me.

AS: | got married to my husband on 27 January 2004.
TM: Uh huh ...

AS: | know the incidents afterwards...

TM: Yes

AS: By that time my husband had lot of threats difficulties
from political opponent§pause)

T™ Yes
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34.
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AS: At the 2004 [inaudible]...general] election that night my
husband was doing political work he, errh, on 9 BMa2004....
[inaudible][place A].. trouble[he got assaulted by] political
opponents(pause)

TM: Is this the same content as is in his statefhent
AS: [inaudible]Yes]

TM: Yes there is no need for you to tell me theysagain. | just
want to know exactly what you want to bring to thesring that
Is in addition to what your husband has alreadyvled.

TM: You understand what | mean. | don't want youetbme the
story again because | have already heard it.

TM: If there is something from your particular powof view.

AS: From my own perspective your honour, we haddtaof
hardships because of this political work in which Inusband was
involved. We had a very hard and difficult timep.Y

AS: Because of my husband involved in politicpitef all the
threats and hardships if it happened to us to &ll®to go to Sri
Lanka once again but particularly my husband, nfyaed the
children will get into very big difficulties.

TM: Yes.

AS: [inaudible] ...[What | have to tell your Honour is]by
considering all the difficulties and hardships we aindergoing
in Sri Lanka to please give us a chance to safejwar lives.
(pause)

TM: Okay.(pauseXhank you very much.

TM: Mr [Applicant’s representative] is there anytlyg that you
wish to say before we close the hearing?

Applicant’s representative: Well | have includagtiything in my
submission your honour... [Hearing continues]

The applicants argued that the Tribunal had dissdigsut of hand the
second applicant’s corroborative evidence congjstinher knowledge
of what had happened to her husband. The apmicgued that the
Tribunal misstated the second applicant's evidebge failing to

mention that it had capriciously prevented the sdcapplicant giving
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evidence. The applicants also speculated thalribanal had acted on
a view that spousal evidence did not deserve amghive

35. The applicants relied on the decision of the Fuddéral Court in
Minister for Immigration and Multicultural and Ingenous Affairs v
Maltsin [2005] FCAFC 118. Kenny and Lander JJ, with whom
Spender J agreed, said\taltsin at [37] to [39] that:

[37] It is in keeping with the Tribunal’s inquisiti@l nature that

the Tribunal does not err if it decides that, nahstanding the
applicant wants oral evidence to be obtained frarspns named
in a notice under s 361(2), it decides not to ab&uch evidence,
always providing that it acts in conformity witli861(3) of the
Act and has regard to the notice that the applidaas given. In
this circumstance, there is no obligation on thédnal to take

oral evidence from anyone other than the applicant.

[38] It does not follow from this, however, thatthppeal in this
case should be upheld. By virtue of s 361(3), thbumal is

obliged to have regard to any notice given by apliggnt under

sub-ss 361(2) or (2A) of the Act. This means that Tribunal

must genuinely apply its mind to the contents efribtice and, in
particular, to the question whether it should takee oral

evidence of the nominated individuals in accordamgth the

applicant’s wishes. The Tribunal must not merelytlyough the
motions of considering the applicant's wishes ga&ssed in the
notice. As the respondents’ counsel said, the aitith® establish
that the invitation to appear before the Tribunalstbe "real and
meaningful and not just an empty gestur®lALQ at [30];

SCAR at [37]; and Mazhar at 188 [31]. It follows that the
consideration that the Tribunal gives to the wishefs the

applicant concerning the evidence to be taken atiaring must
also be genuine. The Tribunal must not declineotoy with the
applicant's wishes capriciously, but must take actoof such
relevant matters as the relevance and potentiabnamce to the
outcome of the review of the evidence that couldjieen by a
nominated witness (compareN360/01A v Minister for
Immigration and Multicultural Affairs[2002] FCAFC 211

("W360/01A") at [2] per Lee and Finkelstein JJ and [30]-[32]
per Carr J)), the sufficiency of any written evidenthat has
already been given by a witness, and the lengtimaf that would
afford the applicant a fair opportunity to put hes her case
before the Tribunal. These considerations flow ftbe nature of
the Tribunal’s overarching objective, which is tmyide a review
that is "fair, just, economical, informal and quiclsee s 353(1).
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The Tribunal must bear in mind this statutory ohbjex when
considering the weight to be given these matters.

[39] The real question in this case is whether ot the Tribunal
gave genuine consideration to the notice given yyMAltsin
under s 361(2) of the Act. At the commencemertieohéaring,
the Tribunal Member specifically asked Mr Maltsin’s
representative "about the value of the evidencehefprospective
witnesses. This was, as the appellant said, a aakenquiry.
Even before she received an answer, however, theungl
Member made it plain that she did not have sufiiciene on the
day to hear much more than the evidence of Mr Malksd Ms
Bogodist. ...

36. The applicants also relied on the decision of B&nhén Minister for
Immigration and Multicultural and Indigenous Affaiv Katisai2005]
FCA 1908. At [61] to [63] of that decision, Benh&tsaid:

[61] The next question to be considered, as setiroialtsin at
[38], is whether the Tribunal genuinely applied itgnd to the
contents of the notice and, in particular, to theegtion whether it
should take the oral evidence of the nominatedviddal in
accordance with the applicants wishes. Such gexnuin
consideration must take account of matters sucthaselevance
and potential importance to the outcome of the ewvof the
evidence that could be given by that witness.

[62] In the context of s 361, | take "have regand to be used in
the sense of "to take into account” or "consid@tie transcript
of the hearing on 16 August 2004 shows that the® discussion
between the Tribunal and Mr Katisat about the rexjuer the
summons. The Tribunal pointed out to Mr Katisatt tha would
not be able to cross-examine Ms Dimas and thabitld/ be the
Tribunal that would ask the questions. The Tribuako said
that, even if she were to say things in his favthe, Tribunal
would still want documentary evidence; if she wersay things
that were adverse to him, then that would not bleisnfavour. Mr
Katisat reiterated his preference to summons Msd3ilnecause
he wanted ‘the truth’ to be before the Tribunal.eThribunal
responded that it had decided not to summons hgave as a
reason ‘I suppose part of it is | dont see thae shthat having
evidence from her would necessarily advance yose'cdater in
the hearing, the Tribunal asked Mr Katisat whattheught Ms
Dimas would say if she were summonsed. The Triboinsgrved
that it was ‘highly unusual for an ex spouse tossenmonsed
because generally what they’re going to say isguihg to be in
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your favour’. It was clear from the transcript that somewhat
acrimonious relationship was described between Mtigé&t and
Ms Dimas, to the extent that he claimed that tiveas domestic
violence against him.

[63] It has not been demonstrated, in my view, that Tribunal
failed to have genuine regard or consideration to Katisat's
request to summons Ms Dimas. The Tribunal wasetired to
comply with the request and did not do so. Theifaito exercise
the power in the absence of a duty or obligatioddcso does not
go to jurisdiction. The Tribunal’'s decision was rarybitrary nor
demonstrably unreasonable. Ms Dimas’ evidence wowalg in
the view of the Tribunal, have overcome the abseate
documentary evidence even if Ms Dimas revertecetoohginal
statement about the genuineness of the relationship

37. Additionally, the applicants relied on the decisiohScarlett FM in
SZBXR v Minister for Immigratiof2005] FMCA 1946 at [59] to [61]
where it is stated that:

[59] | am not satisfied that the evidence allows todind that
the Tribunal gave a genuine consideration to theliapnt’s
request that his sister be called to give oral ewice. Despite the
repeated advice from the applicant and his advidwat the
sister’'s evidence would be important to support dpplicant’s
claims about the issue of his political involvemehe Tribunal
expressed a lack of interest in the ability of #@pplicant’s sister
to give meaningful evidence based apparently orfabethat it
would be hearsay. There was no mention by the fabduring
the applicant’'s evidence as to whether the applisasister
would be available to throw any light on the issoéthe family’s
involvement in politics.

[60] The Tribunal member's announcement at the ehdhe
hearing that he would not be calling the sistergtee evidence,
though not unexpected, was more in the nature "‘dhrawaway
line" than an explanation of the reasons why thénegs’s
evidence would not be taken.

[61] | am satisfied that there is a lack of procealufairness for
this reason, and accordingly | find that a juristiomal error has
been made out.

38. The applicants also argued that the Tribunal owédd the fact that
the second applicant was not merely a witness bwpgplicant in her
own right who was entitled to a hearing pursuanseotion 426(3) of
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39.

the Act. In this regard, the applicants refer@&ZBWJ v Minister for
Immigration and Multicultural Affairg2006] FCAFC 13 at [27] to [36]
where Nicholson and Emmett JJ said, in effect,, tipairsuant to
s.36(2)(a) and (b) of the Act, an applicant is pasate applicant from
his wife, even though she may apply purely as a begraf the family
group of the applicant, and they are each sepgrateled the
obligations under s.424A of the Act. This conalmsi though
obviously very persuasive, was obiter, as the dppas determined on
another ground.

The applicants also referred BAQF v Minister for Immigration and
Multicultural and Indigenous Affair§2003] FCA 781 at [85] to [87]
where Lindgren J said:

[85] Counsel for the Minister accepted, correctthat it was

implicit in those sections that, in the circumstasmof a case like
the present one, there must actually be a hearingvtach the

applicant is entitled appear (sic) and "to give dmnce and
present arguments relating to the issues arisingelation to the

decision under review" (and see the identical laaggpi in

par 361(1)(a)): cf the accepted construction of tioenterpart of
s 360 in Pt 7 of the Act, namely, s 425Mazhar v Minister for
Immigration and Multicultural Affairs(2000) 183 ALR 188 at
[31]; Liu v Minister for Immigration and Multicultural A#irs

(2001) 113 FCR 541 at [44]Minister for Immigration and
Multicultural and Indigenous Affairs v SCAR003) 198 ALR
293 at [32]-[39]; VBAB v Minister for Immigration and
Multicultural and Indigenous Affairg2002) 121 FCR 100 at
[54]-[62].

[86] Accordingly, one of the "matters” which Div'8eals with"

Is the opportunity to be afforded by the MRT toagplicant to

address, at a hearing before the MRT, the issuesingr in

relation to the decision under review. If the pdasg Member
were to state to an applicant that he or she nesdjive evidence
or present arguments relating to an issue, theerldbrgetting

this, were to give a decision adverse to the applicurning on

that very issue, the applicant's entitlement teefelould depend,
not on the natural justice hearing rule, but on theestion of the
proper construction of subs 360(1) and succeedirayigpions,

because they deal with the "matter" of an applisanght to give
evidence and to present arguments on "issues grisirrelation

to the decision under review."
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[87] If, at an MRT hearing, the Member were to mfothe
applicant that it was not necessary for the applicéo give
evidence or present arguments on such an issueghwhi
transpired, in fact remained alive, and therebysdeded the
applicant from exercising his or her right to giegidence or to
present arguments on that issue, the MRT would lfaled to
comply with the obligation impliedly imposed orbyt s 360 and
following sections. The MRT would not, however,ehtailed to
observe the natural justice hearing rule becaus# thle would
have been excluded in the relevant respect by 3hib&(1).

40. The applicants also relied on the decision of Rapk#& in SZBFM &
Anor v Minister for Immigratiorj2005] FMCA 451 at [7] to [9] which
states as follows:

[7] | am satisfied that for reasons that | need speculate upon
and which are in all probability entirely innoceat the result of
an oversight or misunderstanding, the wife, an mpgpit to the
Tribunal, who could have given evidence which mayeh
corroborated evidence of her husband whose cretibihe

Tribunal impugned, was not given an opportunityattend a
hearing.

[8] It has been said clearly that the invitationtemded under
s.425 of the Act must not be an empty gestMurister for
Immigration v SCAR[2003] FCAFC 126 at [33]; NALQ v
Minister for Immigration[2004] FCAFC 121 at [30] — [32];
STPB v Minister for Immigration [2004] FCA 818 af7];
Appellant P119/2002 v Minister for Immigratig@003] FCAFC
230 at [16]. The applicant must be provided a repportunity to
do that which he or she is invited to do, namelge gvidence and
present argument. As the full court sailB@AR at [33]:

Pursuant to s.425 of the Act the tribunal is uralstatutory
obligation to issue an invitation to an applicamtattend a
hearing. That indicates a legislative intention ttren

applicant is to have an opportunity to be heardogal

hearing for the purpose of giving evidence and gmsg

argument. The invitation must not be a hollow shmll
empty gestureMazhar v MIMA (2000) 183 ALR 188 at
[31]."

An applicant who is not present in the hearing rdomthe whole
of the hearing can not do either of those thindgshds quite
correctly not been suggested to me that the apputicauld have
hammered on the door and demanded to be let inassqul a
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41.

42.

message through the court officer. Firstly she badn told to go
away for at least an hour and secondly the dutynishe Tribunal
to provide her with the opportunity and not uporr ke insist
upon her rights. The Tribunal process is fraughtdlh applicants
and the situation for a Lebanese woman with lifeglish is not
likely to be any less so.

[9] | am satisfied that the actions of the Tribur@nstituted a
breach of s.425 of the Act which itself constitwtgarisdictional

error. | propose to remit back to the Tribunal tldecision in

respect of both applicants. There may well havenb®adence
that the wife could have given to corroborate tbhher husband
and he is entitled to take that opportunity, whighwas not able
to avail himself of whilst she was not in the room.

The applicants argued that neither the hearing tapehe transcript of
the Tribunal proceedings expressly or impliedly destrates that the
Tribunal gave any consideration, much less genuaoresideration, to
the potential importance of the second applicaetgdence and
apparently considered, capriciously, that a speus@dence carries no
evidentiary weight.

The first respondent argued that the Tribunal haablenan initial
credibility finding based on certain discrepandrethe applicants’ case
and had on that basis not been required to hearptitentially
corroborative evidence from the second applicdiie first respondent
relied onRe Minister for Immigration and Multicultural Affas; Ex
parte Applicant S20/200@2003) 198 ALR 59 at [12] per Gleeson CJ
and at [49] per McHugh and Gummow JJ where it vags that:

[12] It was contended that this passage shows thattribunal
member adopted a flawed approach to her evaluabbrthe
evidence, failing to assess the evidence of thécapyappellant
in the light of the corroborating evidence, andigg/no weight to
the evidence of the corroborating witness for ressthat had
nothing to do with the quality of that evidencee Bssence of the
complaint is that the tribunal failed to considéetevidence as a
whole, but first considered, and disbelieved, thelence of the
applicant/appellant, without taking account of t@roboration,
and then considered and rejected the corroborati@cause of
the rejection of the evidence of the applicant/dapé | do not
accept that this is a fair criticism of the tribdisareasons. In my
view, all that the member was saying was that, reEasons
already given at length, she found the applicamélant's story
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implausible, and in some important respects unisabée, and
that she also rejected the evidence of the corrafrmy witness,
even though she had no separate reason to doubtréability

other than the reasons that she had already gigerefecting the
claim she was considering. The member could hapeessed
herself more clearly. It is not necessarily irratad, or illogical,

for a finder of fact, who is convinced that a prpa witness is
fabricating a story, which is considered to be irdmdly

implausible, to reject corroborative evidence, ettevugh there is
no separate or independent ground for its rejectiapart from
the reasons given for disbelieving the principahess.

[49] In a dispute adjudicated by adversarial procees, it is not
unknown for a party's credibility to have been sealened in
cross-examination that the tribunal of fact maylvirglat what is

proffered as corroborative evidence as of no welggtause the
well has been poisoned beyond redemption. It canp®t
irrational for a decision-maker, enjoined by sta&uto apply
inquisitorial processes (as here), to proceed anftioting that no
corroboration can undo the consequences for a qageby a

party of a conclusion that that case comprisesliigshat party. If
the critical passage in the reasons of the tribubal read as
indicated above, the tribunal is reasoning that,cdugse the
appellant cannot be believed, it cannot be satisfwth the

alleged corroboration. The appellant's argumenttims court

then has to be that it was irrational for the trifal to decide that
the appellant had lied without, at that earlier gé&a weighing the
alleged corroborative evidence by the witness iesgjon. That
may be a preferable method of going about the paskented by
s 430 of the Act. But it is not irrational to foclirst upon the case
as it was put by the appellant.

43. The first respondent also relied ®ADU v Minister for Immigration
& Multicultural & Indigenous Affairs[2003] FCA 1252 at [45] where
RD Nicholson J said:

There is a further reason why that should be sas khpen to a
Tribunal which is convinced that a principal witisess
fabricating a story to reject corroborative evideneven though
there is no separate or independent ground foragsction, apart
from the reasons given for disbelieving the priatigvitness:
S20/2002at 63, [12] per Gleeson CJ; at 70, [49] per McHugh
and Gummow JJ.
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44. The first respondent noted that although the appte were legally
represented at the Tribunal hearing, they madeongptaint at the time
concerning the Tribunal's handling of the secomlieant's evidence.

45. The first respondent argued that the Tribunal watsabliged to hear
the second applicant’'s possibly corroborative ewigebut was only
obliged to consider whether it should hear thadence. The first
respondent submitted that the Tribunal had doni@ $lois case in that
the Tribunal had considered the nature of the emiddhat the second
applicant would give.

46. The first respondent argued that in view of s.422Bhe Act, and the
way in which that section was interpretedMimister for Immigration
and Multicultural Affairs v Lay Lat2006) 151 FCR 224 ardZCIJ v
Minister for Immigration and Multicultural Affair2006] FCAFC 62,
the applicants needed to point to a particulauttay provision that
the Tribunal had failed to comply with. The onlgssible provisions
were ss.425 and 426 and, in the first respondsabsission, neither
of those provisions had been breached.

47. The first respondent argued that the applicantained had been
considered cumulatively. The first respondent studt that was
apparent from the Tribunal's reasons and also fitwenfact that the
Tribunal expressly stated that it had consideresl ¢lidence as a
whole.

48. | accept that the second applicant was a sepapgiecant who was
owed obligations by the Tribunal separately frorasd owed to the
first applicant. However, the fact remains th& second applicant had
no claims of persecution of her own. She reliedirely on her
husband’s claims. The Tribunal no doubt was awéihat. At most,
the evidence of the second applicant could havepatgd the claims
made by the first applicant.

49. It is clear from s.426 of the Act that the Triburides not have the
same obligations as a court to hear corroboratwvideace. The
Tribunal must genuinely consider whether it wilehevidence from a
witness nominated by the applicant but the Tribumay decide, in the
exercise of its discretion, that it will not. Thienitations on that
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50.

51.

52.

discretion were set out by the Full Federal Coutlaltsin and are as
follows:

The Tribunal must not decline to comply with theplejant’s

wishes capriciously, but must take account of suskvant
matters as the relevance and potential importaocté outcome
of the review of the evidence that could be givwem Imominated
witness ..., the sufficiency of any written evidetitaét has
already been given by a witness, and the lengtimaf that would
afford the applicant a fair opportunity to put hes her case
before the Tribunal.

The Tribunal in this case was requested by thé &ipplicant to hear
evidence from the second applicant abthe threats to my life from
my political opponents and the systematic harassmand
discrimination | was subjected to."The transcript set out above shows
that the Tribunal began by giving the second appli@n opportunity
to say whatever she wanted to say to the Tribuigile mentioned a
few matters, and, from listening to the tape, Idfithat the second
applicant paused for two lengthy periods in therseuwf doing so.
The second applicant sounded as though she dikinost what to say
next, if anything. The Tribunal then said thadid not need to hear the
same story that the first applicant had told butited the second
applicant to provide any additional informationrfrdier own point of
view. She apparently did so.

The effect of the Tribunal’s invitation, in my viewas to allow the
second applicant to give evidence about her owrempce of the
events involving her husband. For example, thersgapplicant could
have said that she accompanied her husband toollez station on
certain occasions, or he came home injured oninestxasions. The
second applicant did not give that sort of evidernnd made general
statements about hardship.

In these circumstances, the proper characterisatfotmne Tribunal’s

conduct is that it indicated that it did not needhear the second
applicant repeat the basic facts that the firstiegpt had included in
his written statement, but invited the second a&papli to give such
evidence about events involving her husband asastseable to from

her own point of view. The second applicant waseffect, invited to

give corroborative evidence.
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53.

54.

The question then is whether the Tribunal breadmedobligation in

telling the second applicant that she did not nieedepeat the basic
facts of the first applicant’s claims. Whether ezond applicant was
able to restate what was in the first applicantdten statement was of
only marginal relevance. If she had been ableotea it might have
suggested that she remembered the events becarisgashactually

involved in them and they were therefore true. Ewev, the Tribunal

gave the second applicant a better opportunitye Tibunal asked the
second applicant to give her perspective on thetsvvolving her

husband. That amounted to an opportunity to desan detail what

she knew about the events involving her husbantat 15, she was
invited to give corroborative evidence.

In the circumstances, | consider that the Triburahplied with the
first applicant’s request to take evidence from ffseond applicant.
The Tribunal initially gave the second applicantagportunity to say
whatever she wanted and then, when she appeatsvérun out of
things to say, invited the second applicant to whgitever she wanted
from her own point of view. In substance, she wpgen the
opportunity to corroborate her husband’s evider8bke chose to make
general statements about the hardship she and imdvahd had
experienced. The Tribunal did not discount the sdcapplicant’s
evidence because it was given by a spouse. Thiermse was simply
not very detailed. Ground 5 is not made out.

Conclusion

55.

As none of the grounds raised by the applicantdbkas made out, the
application must be dismissed with costs.

| certify that the preceding fifty-five (55) paragraphs are a true copy of the
reasons for judgment of Riley FM

Associate: Melissa Gangemi

Date: 19 June 2007
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