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REFUGEE REVIEW TRIBUNAL

DECISION AND REASONS FOR DECISION

RRT Reference: N02/42226

Country of Reference: Uzbekistan

Tribunal Member: Dr Pamela Gutman

Date decision made: 30 June 2003

Place: Sydney

Decision: The Tribunal remits the matter for reedesation with the direction that

the applicant is a person to whom Australia hasgetmn obligations under the
Refugees Convention.

In accordance with section 431 of the Migration A868 the Tribunal will not
publish any statement which may identify the agitcor any relative or dependant
of the applicant.

BACKGROUND

The applicant, who claims to be a citizen of Uzbta, arrived in Australia on 29
October 2001. On 29 November 2001 she lodged dicappn for a protection (class
XA) visa with the Department of Immigration and Malltural and Indigenous
Affairs under the Migration Act 1958 (the Act). Aapplicant for a protection (class
XA) visa is entitled to be considered against thiega for each of its subclasses: 785
(Temporary Protection) and 866 (Protection). Ovsich 2002 a delegate of the
Minister for Immigration and Multicultural and Irgknous Affairs refused to grant a
protection visa and on 9 April 2002 the applicgmpleed for review of that decision.

THE LEGISLATION

Under s.65(1) of the Act a visa may be granted drtlye decision maker is satisfied
that the prescribed criteria for the visa have lssdisfied.

Subsection 36(2) of the Act relevantly provided thariterion for a protection visa is
that the applicant for the visa is a non-citize\irstralia to whom the Minister is
satisfied Australia has protection obligations uritie Refugees Convention as
amended by the Refugees Protocol. (Subsection 86¢8g Act as in force before 1
October 2001 was substantially to the same eff&ejugees Convention” and
“Refugees Protocol” are defined to mean the 1954v€ntion relating to the Status of
Refugees and 1967 Protocol relating to the StdtBetugees respectively: s.5(1) of



the Act. Further criteria for the grant of a praiec (class XA) visa subclasses 785
and 866 are set out in Parts 785 and 866 of Sca&did the Migration Regulations
1994 respectively.

Australia is a party to the Refugees ConventionthedRefugees Protocol and,
generally speaking, has protection obligationsdopbe who are refugees as defined
in them.

DEFINITION OF “REFUGEE"
Article 1A(2) of the Convention relevantly definesefugee as any person who:

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtogsuch fear, is unwilling to avail
himself of the protection of that country; or win@t having a nationality and being
outside the country of his former habitual resigens unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition imuanber of cases, notably Chan Yee
Kin v Minister for Immigration & Ethnic Affairs (189) 169 CLR 379, Applicant A &
Anor v Minister for Immigration & Ethnic Affairs &nor (1997) 190 CLR 225,
Minister for Immigration & Ethnic Affairs v Guo & Aor (1997) 191 CLR 559, Chen
Shi Hai v Minister for Immigration & Multiculturahffairs (2000) 201 CLR 293,
Minister for Immigration & Multicultural Affairs \Haji Ibrahim (2000) 204 CLR 1,
and Minister for Immigration & Multicultural Affas v Khawar (2002) 187 ALR 574.

Sections 91R and 91S of the Act now qualify sonpeets of Article 1A(2) for the
purposes of the application of the Act and the lagans to a particular person.

There are four key elements to the Convention defim First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution
must involve “serious harm” to the applicant (s.9Igb)), and systematic and
discriminatory conduct (s.91R(1)(c)). The expressgerious harm” includes, for
example, a threat to life or liberty, significaritysical harassment or ill-treatment, or
significant economic hardship or denial of accedsasic services or denial of
capacity to earn a livelihood, where such hardshigenial threatens the applicant’s
capacity to subsist: s.91R(2) of the Act. The Hiypurt has explained that
persecution may be directed against a person emladual or as a member of a
group. The persecution must have an official quailit the sense that it is official, or
officially tolerated or uncontrollable by the authies of the country of nationality.
However, the threat of harm need not be the prodiugbvernment policy; it may be
enough that the government has failed or is unabgbeotect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persasutdowever the motivation need



not be one of enmity, malignity or other antipatbwyards the victim on the part of
the persecutor.

Third, the persecution which the applicant fearsintie for one or more of the
reasons enumerated in the Convention definiti@te rreligion, nationality,
membership of a particular social group or politmginion. The phrase “for reasons
of” serves to identify the motivation for the irdfion of the persecution. The
persecution feared need not be solely attributabéeConvention reason. However,
persecution for multiple motivations will not séishe relevant test unless a
Convention reason or reasons constitute at leastdbential and significant
motivation for the persecution feared: s.91R(19fahe Act.

Fourth, an applicant’s fear of persecution for aagmtion reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahup “real chance” of persecution
for a Convention stipulated reason. A fear is i@linded where there is a real
substantial basis for it but not if it is merelysasied or based on mere speculation. A
“real chance” is one that is not remote or insufttsthor a far-fetched possibility. A
person can have a well-founded fear of persecv@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to
avail himself or herself of the protection of hisher country or countries of
nationality or, if stateless, unable, or unwillibgcause of his or her fear, to return to
his or her country of former habitual residence.eénéver the protection of the
applicant’s country is available, and there is mmugd based on well-founded fear for
refusing it, the person concerned is not in neddtefnational protection and is not a
refugee.

Whether an applicant is a person to whom Austtas protection obligations is to be
assessed upon the facts as they exist when thaale made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s fil&jet includes the protection visa
application and the delegate’s decision record. Titeunal also has had regard to the
material referred to in the delegate's decisiod,@her material available to it from a
range of sources.

It is apparent from the applicant’'s DIMA file thide applicant entered Australia from
NZ on a temporary business visa. She had trave®& via Thailand, where she
stayed from September to October 2001. Documentsedfile indicate that she
together with other Uzbekistani women proposedtend a Qantas training program.
The applicant entered Australia on an Uzbekistaspart issued in February 2001
endorsed for foreign travel until 7 September 2®8 made her application for a
protection visa with the assistance of Ms Tanyay¢guwf B.T. and NG. Consultants.
In her application she claimed to fear persecutecause she had been active in
launching a campaign against Shi’'ite Hazara refs@j@en Uzbekistan by the Sunni-



dominated government. She authorised Mr Samoulh@im to act as her adviser on
28 December 2001.She did not attend an interviaw an officer of the Department
in February 2002.

Dr Mahmoud Ajjawi assisted the applicant in herleagpion to the Tribunal in April
2002, stating on her behalf that “generally spegkihe applicant stands by her
statement”. In April 2003 the applicant engaged@®daham Jones of Refugee Advice
and Casework Service to act on her behalf. A hgarfrihe Tribunal scheduled for 2
May 2003 was deferred until 3 June 2003 at hersad'\d request. On 28 May 2003
the applicant’s adviser sent the Tribunal a statémmeade by the applicant and a
translation of a document from the Department tdrimal Affairs in Uzbekistan.

The statement gave a detailed account of the applgcclaim, viz:

1. The information that was given in my applicatfona Protection Visa was not
correct and | shall explain below the reasonstiar $ituation arising.

2. | am from Uzbekistan which is a former SoviepR@lic.

3. I had a girlfriend, named Natasha, who suggesiad should learn to be an air
stewardess as it is a well-paid position. She etishe could introduce me to
someone who could help me to get a training pasifilhe employment would have
been with an Asian airline.

4. Natasha introduced me to a man named Sam whonwhat would happen. He
said | would go to Thailand and then travel to N&saland for three months of
training. After the training | would return to Thend and work for an Asian airline.

5. When | arrived in Thailand | was introduced tman called Steven. He was the
person who arranged the visa to travel to New Zehlbwas in Thailand for two
weeks before | travelled to New Zealand.

6. | was told that | would travel to New Zealandlatay there until | completed the
study successfully and then | was to return to [&hdl

7. In Thailand | met two other girls named Alis aNtha.

8. A man named Aaron travelled with us from Thallam New Zealand and we
stayed at his house in Auckland for about two weeks

9. Upon arrival in New Zealand Aaron said thatsbkool was full and that we had to
travel to Australia to do the training.

10. I and the two other girls travelled to Austaadis we thought it was a genuine offer
of study.

11. In regard to our passports, Steven took the$e £ould apply to the New
Zealand embassy in Thailand for visas to travéew Zealand. When in New
Zealand, Aaron kept control of the passports.



12. When we travelled from New Zealand to Austral@had our passports for
Immigration purposes. We noted that the visas Wwasgness visas. We asked Aaron
about this and he said that when in Australiant lsa changed to a student visa. After
arrival in Australia, Aaron took the passports.

13. We stayed in a hotel for one day after ouvalriwe then met a woman named
Jenny who is Viethamese. Her husband is named Ken.

14. Jenny took us to a house in Marrickville in 8gid We first met Ken at this
house. Ken is a man of Vietnamese extraction.

15. Aaron had given our passports to Jenny angabhe them to Ken.

16. We stayed at this house for a period of on&kween and Jenny rented a 3-
bedroom house nearby and we then stayed there.

17. At all times since leaving Thailand we were emtthe control of the
abovementioned people. They had control of ourgmass and would not let us go
anywhere without one of them being with us.

18. We were then taken back to the house in Maritlek We then realised what had
happened to us. Ken said that as his boss brouglainch the two other girls to
Australia | would have to work in the house. Whenshid he brought me and the
other girls to Australia, he meant that he paidtiierairfares, accommodation and
visas.

19. The house was actually a brothel.

20. | and the other two girls said words to theetf"No!" We did not want to work
there.

21. Ken said words to the effect: "You have to wiankone year here in order to pay
off your debts to us." He showed us a gun and Wwedey threatened by him.

22. After about two weeks working in the brothelnkeok us to a so-called "lawyer".
We were told to sign some blank forms. | did nab\wrwhat they were for but | still
signed the forms. | was very scared.

23. | worked there for four months. During the tihveas working there Ken said
words to the effect, “You can not go to the poligastralians have very strong laws
and you will be put in jail”.

24. My two friends ran away on 13 January 2002.
25. After the girls ran away he changed my locatibwork. | was forced to work
somewhere in the city. | do not know the name efdtieet where this new brothel

was located.

26. When the other two girls ran away Ken was wgset and said words to the
effect, | will kill them if I get them! | will kill you if you try to run away!"



27. He took out his frustrations by pushing meabwery surprised and my face hit
the door and | broke my nose and two front teeth.

28. | ran away in February 2002. | had a client was Russian and he helped me to
escape. | then lived in a motel at Bondi for abmg month. Its address is 19
Lamrock Avenue, Bondi Beach.

29. At Bondi | met a man from Jordan and he becaaypé&oyfriend and | lived with
him in Bankstown.

30. I did not tell him about what had happened & @®ne day he asked about my
immigration status and he recommended me to gdawayer in Punchbowl.

31. | was very shy and embarrassed about what &gpkeined to me. | therefore did
not tell the lawyer what had happened to me.

32. In August | called my family in Uzbekistan. Myother was very upset, she was
crying and she hung up the phone.

33. After one week, | called again. She told me thafather is "very shamed in the
mosque".

34. She told me that someone had sent a videotas$ehe working at the brothel.

Apparently they had a video camera that showedawag sexual intercourse with

customers of the brothel. It also showed the wadnessed and how | had to behave
for the customers.

35. My mother said my father was very upset antikililme if | return to
Uzbekistan.

36. My mother said there is a document that sthtsl should report to the police.

My husband had apparently gone to the police. Be sdid he would kill me. My
mother said that my husband found out about theet#sbecause my father showed it
to him.

37. My husband was very upset and said he wouldnlif he sees me. He took the
cassette to the police and that is why the polaseetasked me to attend the police
station.

38. My father is a very important person in the quas He is a leader in the mosque,
a "sheik". Because of this position he knows peophdl the mosques in Uzbekistan.

39. My family will persecute me because | haveauitered to my religious beliefs,
by having engaged in sexual conduct outside ofiager and/or been involved, even
involuntarily, in prostitution.

40. Likewise | will be persecuted by other peopléJzbekistan for the same reasons.

41. The police will not protect me as they will pog in jail for what | have done.
That is the reason why | have been requesteddndathe police station.



43. | shall be persecuted because it will be peeckby my family and the rest of
society that | have not adhered to the religiousnsoin the country. Thus my fear of
persecution arises out of my not having adheretddaeligious norms of Uzbekistan.

44. | also fear | will be persecuted because | amember of a social group. | am a
person who will be considered by society in genasabne who has not abided by the
social norms of the country. | will be persecutedduse of my membership of this
particular social group.

A photocopy of a document in the Russian languageaa authorised translation
accompanied the statement. The document is a susmdaded 2 January 2003
requesting the applicant to attend an intervie®eateli police station.

The applicant gave oral evidence to the Tribunalvesday, 3 June 2003.

Before the Tribunal the applicant confirmed tha& thaims she had made to the
Department should be disregarded, as she had antaveare of what had been stated
on her behalf. She stated that she had completedyeiars of schooling before going
to college, where she studied dressmaking for a e was married with one child,
now two years old. Her father was a Sheikh whogired at the local mosque and at
other mosques, and was influential in the community

| told the applicant that the account of her exgaeres from the time she left Tashkent
until she arrived at the brothel in Marrickville lrer statement of 28 May accorded
with the cases of two other women who had appdagéate me, and was also
substantiated by documents held on her file. | d$lex whether there were particular
aspects which she would like to bring to my attamtiShe claimed that she had been
forced to work at the brothel for three months.eAthe other two women had
escaped Ken, the brothel keeper, had beaten heretgand had broken her teeth. It
was evident that her front teeth had been brokes. Mmonths later she had managed
to escape with the help of a Russian client. Orbiréinday she had called her mother
who had been distraught and refused to speak tdNten the applicant had called
again her mother told her that someone had givefalieer a videotape showing her
working in the brothel. She considered that this Bargei, the Russian Korean who
had made the initial arrangements for her departdee father, who has a weak heart,
had to be hospitalised after watching it. He haggithe tape to the applicant’s
husband who had threatened to divorce her andlgp$sid done so by now. She was
of the opinion that she had been summonsed todleepstation because her husband
was attempting to gain custody of her child. Hetlmohad told her that two earlier
summonses had arrived for her, but had only serthledatest.

When | discussed the possibility of relocation elsere in Uzbekistan she claimed
that because her father was an influential pergonduld be able to find her
anywhere.

On 23 June 2003 the applicant’s adviser, on healbedtated that she feared that her
life would be in danger from her husband and hereiabecause of her unwilling
involvement in the sex industry in Australia, ahdttthe authorities will not protect
her because she is a women and as such in domiedticce situations the state is
reluctant to become involved. He submitted thatagyalicant’s fears amount to



persecution as defined in the MIMA v Khawar [206E]A 14 where Gleeson CJ at
para 30 stated that persecution

may result from the combined effect of the condigirivate individuals and the
State or its agents; and a relevant form of Staelect may be tolerance or
condonation of the inflicting of serious harm inccimstances where the state has a
duty to provide protection against such harm.

Gleeson CJ and also Kirby J (and at para 118)thakthe authorities withheld
protection that victims were entitled to expectioy enforcing the criminal law
against perpetrators of domestic violence, andtthatwvas evidence of toleration and
condonation of such behaviour. He cited the HRWbant of Women’s Human
Rights in Uzbekistan, (see infra) as evidence lilegailenying women access to
proper procedures in law enforcement, and submiltatthe lack of effective
protection because of culturally entrenched atétuas both systemic and
discriminatory. The adviser also submitted thatdheas a real chance that the
applicant’s father and her husband would commitevibacts upon her, and that she
was unlikely to be protected from this violencetbg government of Uzbekistan. The
adviser submitted that the applicant was a membaiparticular social group, and
suggested a range of possible groups, includingri@owhose husbands and/or
relatives abuse them either psychologically or pfaty and who are unable to obtain
appropriate protection from the authorities or sg¢iand/or “women who are seen as
not conforming with societal norms” and/or “womehmhave been trafficked for
sexual purposes and cannot and/or are unable és@pcotection”.

Independent Evidence

The USDOS 2001 Country Report on Human Rights Recin Uzbekistan states at
Section 5 “Discrimination Based on Race, Sex, RafigDisability, Language or
Social Status”

Both the Constitution and the law prohibit discmaiion on the basis of sex, religion,
language, or social status; however, societal idisgation against women persisted.

Women

Violence against women is a problem and spousaealsucommon, but no statistics
on the problem are available. Wife beating is adergd a personal family affair
rather than a criminal act; such cases usuallyanelled by family members or elders
within the community (mahalla) and rarely come ¢ort. The law punishes physical
assault; however, no legal provisions specificatighibit domestic violence. Police
often discourage women from making complaints egjabusive husbands and
abusers are rarely taken from home or jailed.

In December 2000, the NGO Minnesota Advocates fonkh Rights released a
major study on domestic violence in the country.i/the lack of reporting
prevented the authors from determining the numbeases annually, the study
concluded that domestic violence was widespreadlatdhe Government had failed
to combat or even acknowledge the problem. Andit@®©, Winrock International,
which helps develop women's organizations in thenty, agreed with the



conclusions of the study but noted that publicoidds were willing to speak openly
about the problem of domestic violence.

Trafficking in women to other countries for the pase of prostitution was a problem
(see Section 6.f.). Prostitution within the counga growing concern as a result of
the worsening economic situation.

Although the law prohibits discrimination againgtmen, traditional, cultural, and
religious practices limit their role in everydaycgy. For these reasons, women are
underrepresented severely in high-level positiomaccordance with tradition,
women--particularly in rural areas--usually margfdre the age of 20, bear many
children, and confine their activities to withiretfamily. In rural areas, women often
work in the cotton fields during the harvest seastmwever, women are not impeded
formally from seeking a role in the workplace, amoimen who open businesses or
seek careers are not hindered legally. Women atertepresented in the industrial
sector; however, they are fairly well-representethe agricultural and small business
sectors. In September 2000, the National Women'sriitiee sponsored a meeting
commemorating the fifth anniversary of the Beijidgnference. A deputy prime
minister at the cabinet level is charged with farthg the role of women in society
and also is head of the National Women's Committee.

Several dozen NGO's address the needs of womeexgorple, a center in Tashkent
conducts seminars on sexual harassment, domesknee, and the legal rights of
women. Another center in Samarkand operates & ¢radiline and provides
educational services on alcoholism, sexually tratisthdiseases, and family
counseling. In September the Businesswomen's Assacin Kokand held a
conference of NGO's working on women's needs irkiileand Region. The
American Bar Association operates programs geangdrtd protecting women's legal
rights in the Ferghana region. A women's groupurkBandarya works with women
with disabilities and promotes their rights.

In parts of the country, some women and girls tegosuicide by self-immolation.
There are no reliable statistics on the extenhisfpproblem because most cases go
unreported. After marriage many women or girls miove the husband's home,
where they occupy the lowest rung on the familyadadder. A conflict with the
husband or mother-in-law, who by tradition exersisemplete control over the
young bride, usually is the stimulus for suicide.

A 1997 research study indicated that the numberashen enrolling in higher
education was diminishing; for example, women'skment in the finance and
banking institute dropped from 65 percent in 199aliout 25 percent in 1997.
Cutbacks in government funding to universities traneed for families to fund a
higher percentage of educational costs continueidgithe year, leaving many
families in the position of being able to fund #ducation of only one child, either a
son or a daughter. The report stated that uniydistulty "steer” women into
occupations traditionally performed by females andgested that administrators may
deliberately bar entrance to women in some fields.



f. Trafficking in Persons

There are no laws that specifically prohibit treltfing in persons, and trafficking in
women and girls from Uzbekistan for the purposeprostitution was a problem,
particularly to the Persian Gulf, South Korea, Tdvad, and Turkey. There are no
reliable statistics on this problem; and it doesappear to be widespread, although
anecdotal reports from NGO's indicate that the remolb young women from
Uzbekistan who are trafficked into prostitution@dml is growing. Many victims are
unwilling to come forward due to both societal grag and the fear of retaliation
from their traffickers. Traffickers most often tatgroung women between the ages of
18 and 30. Agents in nightclubs or prostitutiorgsarsolicit these women, many of
whom previously engaged in prostitution. In largees such as Tashkent and
Samarkand, traffickers use newspaper advertiser@hise women by promising
high-paying work or marriage abroad. Travel agenpi®mising tour packages and
work in Turkey, Thailand, and the United Arab Erntesa(UAE) also solicit
prostitutes. Victims often are promised jobs ascdasor waitresses in nightclubs or
restaurants in the destination country. In its 2800ual report, Human Rights Watch
claimed that, traffickers after bribing law enfoment officials, had arranged for
women and girls as young as 13 to work as prosstut the UAE.

The Government has not acknowledged the problemafiicking publicly, but has
taken some measures to combat it. According to M&p@esentatives, the police
force in Samarkand formed a special unit on trkifig in women in 1998, but the
unit's effectiveness has been hampered by a lagdsolirces. Border guards at
airports were directed to give more scrutiny toanmenpanied young women
traveling to Turkey, the UAE, and South Korea; they authorized to deny such
women permission to leave the country. There wasfoomation available on
whether the Government had prosecuted any trafficksy year's end. There is no
government program to educate or assist potentams.

There are no NGO's that address trafficking speadlfi, although several have
attempted to gain information on the subject.

The Human Rights Watch World Report 2002: Womerusnidn Rights
http://www.hrw.org/reports/2001/uzbekistan/UzbekD3.htm| downloaded on 24
June 2003 states:

In Uzbekistan, instead of protecting women from detit violence, the state
enforced a policy of "reconciliation” aimed at ltimg the number of divorces. Local
officials and community leaders coerced women ratoaining with abusive partners,
often thwarting their efforts to escape the viokebyg leaving their marriages. In some
cases, local authorities refused to provide docusenwomen attempting to file for
divorce. More frequently, officials and medical tlms sought to convince the women
to return to violent spouses in order to "savefamaily,” and be "better wives." Local
law enforcement only rarely completed police repoftwomen's complaints or
investigated cases of domestic violence, more gftacing families on a list for
periodic police visits that did little to protecbmen from ongoing abuse. Under
article 103 of the Criminal Code for "driving a pen to suicide,” authorities pursued
charges against perpetrators of violence againstemoonly if the woman committed
suicide. NGOs in Uzbekistan attempted to providdires and services to victims of
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domestic violence, but their resources were limitadl their services rarely reached
beyond urban areas.

The USDOS Victims of Trafficking and Violence Praien Act 200: Trafficking in
Persons Report, Office to Monitor and Combat Tckifig in Persons, June 11, 2003,
section on Uzbekistan states:

Uzbekistan is primarily a source and to a lesstregxa transit country for the
purposes of prostitution and labor. Confirmed infation on the extent of trafficking
from Uzbekistan only recently emerged, and theeedencern that the deterioration
in the economy may lead to a growing problem. Knaestinations are Kazakhstan,
UAE, South Korea, Malaysia, Thailand, Kosovo, asméél. According to economists,
40-80% of the population has fallen into povertyha eleven years since
independence from the Soviet Union. Many of thesegly poor earn less than $1 per
day.

The Government of Uzbekistan does not fully comih the minimum standards
for the elimination of trafficking and is not magisignificant efforts to do so. The
Government of Uzbekistan only recently recognizet it has a problem with
trafficking in persons, and that trafficking colddcome a greater problem if left
unchecked. During the spring of 2003, central gorent authorities showed a
greater willingness to focus on the issue, espgdialough improved dialogue with
victim assistance NGOs. This recognition cameilatbe reporting period, and now
its treatment of known victims and of women fittitinge victim profile must be
improved.

Prevention

The government has thus far taken only limited enéive actions of its own. The
government denies exit from Uzbekistan to young eoem@nd does not screen them to
determine if they are victims and does not offenthpreventive information on
trafficking. The government worked alongside otbeganizations on prevention in
some instances, such as the permission grantdtelyinistry of Education to one
NGO to conduct anti-trafficking programs in scho@sme regions have been more
proactive than the central government, with theéoreg government's Women'’s
Committee in Samarkand engaging with NGOs to estabiformation-sharing and
referral for victims.

Prosecution

The criminal code does not contain an anti-traffigdaw. Other criminal articles
prohibit various aspects of trafficking in persoasd the government pursued some
criminal investigations under these laws, but theree been no final prosecutions or
convictions of traffickers in Uzbekistan. An orgaed trafficking ring from
Uzbekistan to Kazakhstan was exposed in Februa@$.20nder international
pressure, the government investigated this cas@éaméxpelled the two North
Koreans responsible. However, the Prosecutor GElnasaaken actions against
illegal recruitment, especially through marriagemges and tourist firms and is
pursuing a case involving 56 men who may have ba®or trafficking victims in
Siberia. It is also investigating the case of atgafficked for sex to the UAE. Border
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guards reportedly harass returning victims andirequay-offs at the border for
women possibly fitting the victim profile. While raxtions against this corruption
were reported for the period covered by this reporéarly 2002 the government
convicted two border guards on corruption chargesfiowing people to be
trafficked.

Protection

The government does not have a mechanism for soggercognizing, sheltering or
otherwise assisting victims, nor does it have arraf mechanism to victim-assistance
NGOs. However, it is increasing its efforts at wickssistance and protection. In late
spring 2003, the government began to share infeomatith one victim-assistance
NGO, and border officials informally agreed to praevthat NGO greater access to
returning victims at the airport. However, victicemplain of harsh treatment by
police and border agents when returning. The gewent continued to charge a $25
fee to victims abroad who are seeking new travelideents. Most victims were not
able to pay this fee. NGOs were unable to sectieetefe assistance from consular
officers in many cases throughout the year, bgpning of 2003, the government
began to respond to some of the pleas of NGOs atimgcfor and assisting in the
repatriation of victims, and it began using temppteavel documents to bring
trafficking victims home from abroad. The governmengaged in discussions with
IOM regarding a repatriation program, but still Ima$ entered into any agreement for
such a project.

FINDINGS AND REASONS

The applicant has claimed that she fears persechticner male family members
because she has been unwillingly forced into drdgin, contravening Uzbek
religious and societal codes.

I have no doubts as to the applicant’s credibibittyd accept her account that she was
wanting to improve her economic situation in thateat of a declining economy and
consequent limited employment opportunities in Waktan, especially for women. |
accept her account of having been unwittingly tc&#d, and that she was not aware
of her fate until some days after her arrival ins&alia. | accept that the people
responsible for trafficking her retaliated aftee #scaped from the brothel in which
she had been forced to work by sending her fativeemntape of her working there.

Considering the above cumulatively, | find that #pplicant has a well-founded fear
for reason of her membership of a particular sagiaup, Uzbekistani women forced
into prostitution abroad who are perceived to hsaesgressed social mores.

| find that there is a real chance that eitherfagrer or her husband would harm her
for reasons of the membership of this particularaaroup. This is more than
substantiated by the accounts of the treatmenbaofien in Uzbek society and under
the Uzbekistan law cited in the independent evideRcom this evidence it is
apparent that this is a society where a woman velsdoleen victimised, either by a
family member or by being trafficked as she wasinkkely to be able to access
effective protection.
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In relation to the position of young women in thenily the Minnesota Advocates for
Human Rights report, Domestic Violence in Uzbekigaecember 2000) notes that
“Men’s criminal conduct was frequently justifieddsal on what they and others
considered the socially inappropriate behaviohefrtwives or girlfriends. ...Young
women have little freedom; they may also be comsii€ébad” or promiscuous for
merely talking to other men or leaving the homéheé HRW Report cited supra
refers to “cultural norms that place high valuesymen’s sexual purity” (p.38). A
woman who is known to have prostituted herselfneategun-point as in her case,
would be seen as having transgressed this mostiamsocietal norm by her family
members.

| am also of the opinion that the applicant’s fatheosition in society would militate
against her being able to avail herself of statégation. It is evident from the
applicant’s description that her father would haygrominent position within the
mahalla system which normally adjudicates in suelttens. The USDOS Human
Rights Report, for instance, has “Violence agamstnen is a problem and spousal
abuse is common, but no statistics on the problenaaailable. Wife beating is
considered a personal family affair rather thanimioal act; such cases usually are
handled by family members or elders within the camity (mahalla) and rarely
come to court. The law punishes physical assaoltelver, no legal provisions
specifically prohibit domestic violence. Policeasftdiscourage women from making
complaints against abusive husbands and abuseraralg taken from home or
jailed”. Similarly, the HRW Report cited above st Local law enforcement only
rarely completed police reports of women's compéaom investigated cases of
domestic violence, more often placing families distafor periodic police visits that
did little to protect women from ongoing abuse. ©ndrticle 103 of the Criminal
Code for "driving a person to suicide," authorijessued charges against
perpetrators of violence against women only ifwltenan committed suicide”. It
refers to the mahalla system whose officials aped(p-8) “effectively representatives
of the executive branch, [who] consistently bloakmen’s access to legal remedies,
to divorce, or to criminal justice, [which] meaimat the state permits the existence of
discriminatory barriers to women’s equal protectimder the law. Moreover, the
USDOS Trafficking in Persons Report states that“ghvernment does not have a
mechanism for screening, recognizing, shelteringtiberwise assisting victims [of
trafficking], nor does it have a referral mechantsnvictim-assistance NGOs.” |
therefore find that the applicant will not be atdeavail herself of the protection of
the state.

| have also considered whether relocation withitvékzistan would be an option for
the applicant. She has had little training apantnfia year of a dressmaking course.
She would not be able to get assistance in redestaly herself from either her
family or the state. Her father’s influence as ashu leader might well extend
beyond Tashkent, making it unlikely that she cdivd in another city, while
attempting to make a living in a rural area withbaving any family connections
would not be reasonable in the context of UzbeRistaontinuing economic decline.

CONCLUSION
The Tribunal is satisfied that the applicant issespn to whom Australia has

protection obligations under the Refugees Convardamamended by the Refugees
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Protocol. Therefore the applicant satisfies theeaon set out in s.36(2) of the Act for
a protection visa.

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant
is a person to whom Australia has protection olibgs under the Refugees
Convention.

Dr Pamela Gutman

30 June 2003
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