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STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantapplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958the Act).

The applicant, who claims to be a citizen of thenfk@r Yugoslav Republic of
Macedonia arrived in Australia on [date deletedarsd431(2) of thdligration Act
1958as this information may identify the applicant]Jd@enber 2008 and applied to the
Department of Immigration and Citizenship for thgavin] March 2011. The delegate
decided to refuse to grant the visa [in] July 2@hil notified the applicant of the
decision.

The delegate refused the visa application on teeslihat the applicant is not a person
to whom Australia has protection obligations unitier Refugees Convention.

The applicant applied to the Tribunal [in] Auguétl2 for review of the delegate’s
decision.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that tqgplicant has made a valid
application for review under s.412 of the Act.

RELEVANT LAW

6.

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Ausi&lb whom the Minister is satisfied
Australia has protection obligations under the 1@8hvention relating to the Status of
Refugees as amended by the 1967 Protocol relatitigetStatus of Refugees (together,
the Refugees Convention, or the Convention)

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

9.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definektticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
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11.

12.

13.

14.

15.

16.

outside the country of his former habitual residgng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition imumber of cases, notabGhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225MIEA v
Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents
S152/20032004) 222 CLR 1Applicant S v MIMA2004) 217 CLR 387 andippellant
S395/2002 v MIMA2003) 216 CLR 473.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significarftysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, where such hardship or dahiagatens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court haslaxed that persecution may be
directed against a person as an individual orrasmber of a group. The persecution
must have an official quality, in the sense that afficial, or officially tolerated or
uncontrollable by the authorities of the countrynafionality. However, the threat of
harm need not be the product of government poliapay be enough that the
government has failed or is unable to protect q@ieant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persesuto

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besolelyattributable to a Convention reason. However,geergon for multiple
motivations will not satisfy the relevant test isdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
s.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aamtion reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.
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18.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisesrféar, to return to his or her country
of former habitual residence. The expression ‘tleéqetion of that country’ in the
second limb of Article 1A(2) is concerned with exi@ or diplomatic protection
extended to citizens abroad. Internal protectiameiertheless relevant to the first limb
of the definition, in particular to whether a feamwell-founded and whether the
conduct giving rise to the fear is persecution.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

19.

20.
21.

22.

23.

24,

25.

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal
also has had regard to the material referred therdelegate’s decision, and other
material available to it from a range of sources.

Application for a Protection Visa
Application Form

According to the information provided in his apglion for a protection visa, the
applicant is a national of the Former Yugoslav Reigwf Macedonia (FYROM), born
in [Town 1], on [date deleted: s.431(2)]. He claitnde Orthodox. He is not married.
He had 12 years of education in FYROM and saysdeat have any profession
before coming to Australia. He resided at a siagldress in [Village 2], [Town 1],
from May 2000 until December 2008.

The applicant departed FYROM legally using a paggpsued in his own name [in]
December 2008. He entered Australia [in] DecembB@82n a student visa.

In response to the question as to why he left fimtry, the applicant claimed thaiue
to traditional values and morals set in the Macedo@rthodox as well as the Albanian
Muslim society, homosexuality remains a forbiddeatter in the public. For this reason |
suffered humiliation, discrimination and verbalttwe because of my sexuality. It came to the
point where my family abandoned me and | was nlat tableave my house of fear of being
targeted agaifl.

In response to the question as to what he feargchagapen to him if he went back to
his country, the applicant claimed:

If I go back to Macedonia | fear that | will suffphysical harm, torture and unfairness from my
family, local police officers and the Macedoniamuounity. In 2007 | was completing my third year
at [school]. In October my school went on an exicurso the local beach in [Town 3]. One of the
teachers caught me and my boyrfriend having a ckls¢ionship and he took down our names and
details. The next day we were called to visit thagipal's office he started screaming at us and to
us to visit the psychologist. He also informedheg the had told the school’s discipline committee
about our behaviour. My parents were also calleddib the principal office to discuss what the
principle thought was a problem. My parents thamfbout about my sexuality and asked me if this
was true, | made it very clear that | was onlyriested men. After hearing this, my father did not
want to talk to me and he did not want me in hisdeo My mother did not think | was serious and
she convinced my father to let me stay at homeusecany education was very important for us. In
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[2007] | was celebrating my T'irthday in a bar/nightclub and after the party fiaished | left. |

was on my way home when all of a sudden | was lath¢sic) by a young man. | contacted the
Police and told them what had happened, they t@dogo to the hospital if | was injured The next
day | went to the hospital because | had a cut pmamd. | contacted the police again to find out if
what they had done about my attack. They said wikygall me when they find the person who
attacked me. A few days later the Police contantedand said that | was to blame for being attacked
and that | provoked him. In May 2008 | finished Higchool but I did not receive my Diploma. |
applied to get my diploma and Certificate but fdjletried again and this time | received my
certificate of completion. In August 2008 | appliedgo to University but was rejected as my
behaviour at high school was very bad. | thenethidoking for a job in both [Town 1] and [Town 3]
as most places | had applied for had heard thaislgay and were not looking to hire a gay person.
Eventually my mother realised that | was seriousualbeing gay. She was embarrassed that | was
her son and did not want me near her and my brathsterywhere | went | would get verbally
abused and would even suffer violent attacks byabal people. | was not able to live my life like
used to before people found out that | was gaguhdl it very hard to do the things | used to do
before like going to café’s, shopping centres, pad even night clubs.

In response to the question as to who he thougitttrhiarm or mistreat him, he
claimed he would be mistreated by the Macedoniahddox as well as the Albanian
Muslim society, local police officers and the locaimmunity. In response to the
guestion as to why he thought this would happenatplicant claimed he thought it
would be due to the traditional values and moreldy the Macedonian Orthodox and
Albanian Muslim societies, according to which begay is not acceptable. Being gay
is not illegal in FYROM, yet gay people are notgmed in the society. He claimed
that he had previously experienced humiliation¢misination and verbal torture. He
stated that he did not think the Macedonian autilesrcould protect him from this
discrimination and humiliation.

Immigration Interview [in] June 2011

27.

28.

The applicant confirmed he was a citizen of FYR@ifithe Orthodox religion. Asked

if he was a practising Orthodox, he said not aAsked what he meant by that, he said
he did his praying at home and did not go to chtinelh much, perhaps twice a year at
Easter and Christmas. Asked about his family’gret, he said that they go to church
more, mostly on Sundays, depending on whetherhbdyother things on. He said that
he, his parents and brothers were from [Town 13.fAimily lived in village [Village 2],
where about 1,000 people lived, in the north-wéshe country. Asked whether he had
lived anywhere else, he said with his aunty forl#®months, sometimes he slept at
home, and sometimes he lived with his brother wilaer place in [a suburb] next to the
city of [Town 1], which was a city of about 50,00Ble said that he was studying in
[Town 3], and when he first started school he wagetling there from the village, then
later on he decided to live there but it was diffico then he went back home, because
it was too difficult financially. He did not workna his parents supported him then,
around 2006. Asked when he was last in contact lwghbrothers, he said it was a long
time, 2 years ago or so. He tried to contact hashars but his father found out. He
tried to contact them with an Australian numberkég&whether he was in contact with
his mother or father, he said no. He said he hadeen his other relatives for years,
and when they found out he was homosexual theytdi@mt contact with him. He

said his family disowned him.

Asked where he was living, he said in a hostelstaged with friends in [Town 3].
Asked whether he considered obtaining support fnemorganisations that support
gays and lesbians, he said that he had heard abewif them but they were in the
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31.

capital, Skopje, which is 3 hours away by car. Akkdether he applied for his visa to
Australia in Skopje, he said yes, through an addistaunt who lives in Australia
supported his trip and he lives with her in Aus&rabhe was very accepting of him,
and had tried to contact his father and explavai not wrong but he got angry, She
said she couldn’t help him in FYROM but would fiadother way to help him. She
said she would try to help him come to Australiadaese here gay people are not
considered to be sick or to have a problem witlr thrain.

Asked when the incident at school with his boyfdd¢ook place, he said [in] October
2007, because this was a public holiday and they we an excursion and went to a
beach on the lake, and he was with his boyfriertthe teacher found them. The
teacher became angry and took their details, theméxt day at school he was called to
an interview room with the teacher, principal améctor of school. The teacher
explained what happened and the director spokelgad}y and said they needed to
have extra classes as what they were doing wasghot and that they would get a
psychologist if they continued. The school was 95%s. The delegate said that in any
school young people are expected to have a caxvai@ of conduct, so even if a boy
and girl were involved, that behaviour would notdeeeptable in many schools, even
in Australia. If it was a co-ed school he couldaiet in trouble as well if he was
involved in such behaviour. Obviously there wasgitgl contact otherwise they
wouldn’t have jumped to such conclusions. The &jpli confirmed this was the case.
The delegate said so there would have been the tsaatment if it were a boy and girl.
The applicant said no, the contact was in frorthefschool and there would not have
been same reaction. He said he had seen otheemsidhere a boy and girl were
having contact but no one did anything.

The applicant confirmed that he graduated from stlnd that his ex-boyfriend went
to another school for hospitality to learn to behaf, and was not sure if he finished
because he later left for [another country]. Aftex incident, he said that his parents
were called and couldn’t believe it, and they tbak home and his father asked him
what was he trying to do? He said nothing, as &g not doing anything wrong. His
father started screaming at him, he insisted thesenothing wrong, and his father kept
screaming for an hour or so that he had shamefathiéy. His father offered to pay for
doctors or mental hospitals if he needed it. Hd #are was nothing wrong. His father
told him to go away, that he did not want to sem hAgain, and not to come near the
house or family. Asked whether he thought this migippen to gays in Australia as
well, he said no. Asked whether he thought theneewe families in Australia who
might their reject son, he said maybe, this woddethd on their family background.
He said that he was not accepted by his fatheruseche system is different there.

Asked about the incident in November 2007, he baitas celebrating his 48
birthday in a nightclub in the next village, whamund 3,000 people live. He went
there with 2 other gay friends, one from a villaggse to [Town 3], another from
[Town 1] . Asked if it was a gay nightclub, he sd@idas not and that it was mixed.
Asked if it was a club that was tolerant where argyoould go, he said no, if you were
a stranger they would check you out. He said tiaptople there knew of him.
Afterwards, he said he was walking home on an @éd from the nightclub to his
village in the dark. Asked whether the applicarewrthe person who attacked him, he
said he had no idea. He said he just saw him cofmamg 2m behind, when he pushed
him and the applicant went down and put his hanes bis head to protect himself. He
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said that his attacker was beating him, screanfisged what his attacker was
screaming, the applicant said he did not rementberattacker just pushed him and
started beating him. He said he was cut on the.h&fibel his attacker’s friends called
him away, the applicant then went to the city ocewnfr[Village 4] and called the police.
He explained the situation that he was attacked $tyanger and had no idea why he
was attacked. Asked what the police said, the egpiisaid that the first time they said
that they were coming and would be there in 10 teiuSo he went to the church to
wait for the police. The guy who had attacked huentcame with 3 friends in a car and
went all around village screaming, shooting wittua two or three times. The delegate
noted that this was not in the applicant’s clamd asked why not. The applicant said
that he did not put it there. Asked whether hedveld they were looking for him, he
said yes. The delegate asked whether the poliog keevas in the church, he said that
he told them but they never came. He was theré uBam, so he called them again.
The police said wait there and if you're hurt gdtispital, and then come to see us
tomorrow because we’re too busy now. So the nexhimg he went to hospital and a
doctor checked everything, no serious injuries.dghby 1 week later the police
contacted him and said they found the guy butttiet did not believe that it was his
mistake. The policeman said they interviewed himh la@ said some of his friends were
at the nightclub and saw the applicant there angdsetoo close with his friend
hugging and touching him. The police said that tveye sorry but they could not help
him because he provoked the attack and there whsgonore they could do for him.

He said that he stayed in FYROM for another yetarairds. Asked if anything else
happened in this time, he said yes, just beforefhn&YROM for Australia. Asked if
that was in his claim, he said no. Asked why netsaid because he was making his
claim clear and short. Asked when the incident tplake, he said in November 2008.
The delegate noted that he had 4 migration viséicgpijpns refused because he had
showed an intention to migrate to Australia perrmilgeHe said he did not apply and
that it was his parents who included him. The detlegoted he had applied twice
himself to come to Australia and had been refussdbse it was felt he did not want to
study but wanted to stay in Australia permanenthe delegate then noted that the
month the applicant said something happened halnaady applied to come to
Australia, and [in] November he received his pusitrisa notification. The applicant
said yes, [two days before in] November he wasddlly the police to come for an
interview. Asked why, he said that there was a eopln the village [Village 4]. There
were 4 guys who robbed an internet café, and stgiettes, and he did not know
what else. He went to the police station, and tb&l/him about the robbery. So he
returned from Skopje where he had been applyingiga, and the police contacted
him again for another interview. He went there Hrey asked him many questions. He
told them where he was, what he did. The police bain it would be much better if he
said yes as it would be easier and better He shyd e didn’t do anything, and then
the policeman went to his house with another polee and checked house. His father
said he wasn't living there but they checked anywidnen they found the people who
did the robbery and they were called for intervigmthe police. He was then called by
these guys who did it, who said we need to tell gomnething very important and told
him to meet them at the coffee shop. They said wene at police station for 2 days
and that the owner of the coffee shop was presgtinem to say that the applicant did
the crime and threatened them otherwise they wgalltd jail. So they said they were
just telling him so he knew. That was his last dearso he thought he had already
applied for Australia and got his police clearasoef they caught him before it would
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be the end for going to Australia. He went to sésger and he said they could fight
the case. Then they released the guys who didlit@d them all they needed to do
was say yes at the court. The applicant then veesg¢é¢ the owner of the coffee
shop/internet café, who was also the owner ofa§port company].

The delegate noted that she did not understandhengipplicant had not written the
story down before given that it was so long, arldedswvhat the point of the story was.
The applicant said when he went to see the oweesald he did not like gays and that
he did not want to see the applicant [in his bussreggain]. The same policeman also
gave him a lecture about how he had embarrassddmily and that he would always
be in trouble with the police. He said he wouldttiyhelp him because they were from
the village. Asked what he thought would happehito if he were to return to
FYROM, he said he would be treated the same wapguse they were small villages.
They would use swearing. The delegate asked wlnait &omewhere else such as
Skopje, a big city, where he had already been ttzeapply for visa. She put to him
that it was not unreasonable for him to try and livere like other people who might
have similar problems. The applicant asked if hdadtbave a few minutes break to
think. He said it's a lot bigger in Skopje thanext he was living but the people there
were more dangerous and you have to be careftileatime to make sure that no one
follows you, because people try to grab your b&ggls/our money. Being gay is worse
living in the capital because it's more difficudt ¢o out in public, you have to be in
hiding, be invisible, and move if your neighbourslfout. Asked how he knew this, he
said that he was guessing and it was his persgmabn. For him it was more
dangerous than the place where he lived, to livegrcity rather than in village.

The delegate noted that there were 2 organisaiio8kopje that support gays, and
there had been a big march in Skopje to mark gagdfvm. She noted that a lot of
people had criticised the situation in a draft-gigicrimination law for omitting sexual
preference, but there was a response from the tdimier Labour that gay people could
ask for protection on other grounds. Nonetheleseetivas pressure from the EU to do
more. So while the legal situation was not perféere are gay people living there and
depending on where they live the situation varies.

The delegate asked if there was anything elsentiq@bened to him besides what had
already been covered, then summarised the appsadaims, noting that she had cut
him off. The delegate said that he said he hadvede letter that he was accepted to
college in Australia in November before the incigdreen refused twice, but was in the
process of another visa application. Then thereavabbery where some
acquaintances had done it, the police were intemagg, called him in, his number
seems to have been on their phone, then theseepa@plwith him and blackmailed
him? The applicant said no, they asked his adwacd,said they did not want to blame
him but they did not have a choice. He told thertetiothe police what they thought
was best. Asked what happened with this case ladtéft, he said that he had already
applied to go to Australia. Then he had anotharuiew in December that the case
was going on him and they were going to blame it they didn’t have any
fingerprints for him or anyone else so they codlthte anybody. They said that it
would go to court, then the interview was finisizel they said you can go, and the
owner was going to go to court against him. AsKdwidid so, the applicant said that
he did, in February 2009, but he was already intralia. Asked if he had any
documents, he said he did not because he was yheagl Asked if he was saying that
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there were criminal charges against him, he saitlttie police said he could call a
lawyer but that the case was going to court. Askbd ever heard from the police
again after that, he said that he heard from onbkeofuys who actually did it. Asked if
he was in contact with them, he said that he askedof them later what had happened.
He told him it had gone to court. Asked if theresveadocument saying he had to go to
court, he said that there was, somewhere in FYR@Me post. Asked how he knew
that, he said that he also contacted his younge#tdy, and he said there was a letter
for him from [Town 1] court. He contacted him inldfeary 2009 and he told him, but
he had not contacted him since. Asked if thereldesh any other letters afterwards, he
said no, he contacted one of the guys who diddttensaid that they charged them 100
Euros and the case was closed, finished. He saidhéndid not know afterwards if they
had any problems. But they did not charge him beedie was not there, they only
charged the other guys. The case in the court measwner who was making the claim,
him as the thief criminal and these other guys Weré of witnesses. He said that he
hadn’t heard anything since, and he did not hayefather documents. He said he had
also applied for police clearance from his couiing he got it so he had not been
convicted.

The delegate noted that the applicant had arrivé2keicember 2008 and asked whether
there was any reason why he had waited 18 montisptly for a protection visa. The
applicant said that he was thinking about thisyastr but he did not know the law in
Australia and how people are here and then he fthatdhere were no problems with
the police or any physical attacks here and fohatlit was safe.

Primary Decision

37.

The delegate found the applicant was not a pesariibm Australia owes protection
obligations.

Pre-hearing submissions

38.

[In] November 2011, the Tribunal received the faliog submission from the
applicant’s representative:

Historical Context

[The applicant] is a [age] citizen of Macedonia. fdars persecution in Macedonia on account of
being homosexual. Macedonia was one of the Reputilat made up Yugoslavia from, which it
declared independence in 1991. Macedonia was ahidtthe UN in 1993 but due to a dispute
with Greece over the name Macedonia it was admittetbr the name Former Yugoslav Republic
of Macedonia (FYROM). It is denoted herein as Maea.

The dominant cultural influences in Macedonia &tacedonian Orthodox Christianity and
Albanian Islam. Both regard homosexuality as dev@and a sin. Those views are prevalent in the
community notwithstanding more liberal governmealiqy which has been adopted, in part, in
response to external considerations, not domestitigs, as part of their aspirations to join the
European Union.

Homosexuality has been legal in Macedonia sincé 108st year new anti-discrimination laws in
Macedonia were subject to criticism by the Europgaion, and the parliamentary opposition,
the Social Democratic Union of Macedonia, becaud@alinot include sexual orientation as a
ground upon which discrimination is proscribed. E@ania is an applicant for membership of the



European Union and meeting "European standardshigtive for enacting legislation to protect
human rights. Notwithstanding that, the 2010 legish was criticised as making Macedonia the
only country in the region that has a non-Europairdiscrimination law.

[The applicant] and his claim for protection
The delegate reduced [the applicant’s] accouniofdars of persecution to fourteen dot points;

» Homosexuality is forbidden in Macedonian Orthodax Albanian Muslim values and hence
he has experienced humiliation, discrimination aerbal torture because of his sexuality;

» His family abandoned him and he was not ableawé his house for fear of being targeted;

* [The applicant] was caught with a friend in whats considered inappropriate circumstances
on a school excursion in 2007. It was reportedh¢oprincipal who remonstrated with them,
recommended they see a psychologist and repontedhe school discipline committee;

» His family then became aware of his sexual oatoh and his father rejected him but his
mother prevailed, upon his father to allow himemain at home to continue his education;

« In November 2007 after celebrating his 10" biatyhfthe applicant] was attacked and beaten
by a drunk. He escaped and hid in a church;

» He called the police who were too busy to attend told him to go to a hospital as he
reported that he was injured. He did attend th@itelsand contacted the police again to follow up
his report;

* Some days later the police told [the applicamt] attack was his fault because he had
provoked it;

» He was rejected for a university place in Aug2@®8 because of bad behaviour at school;

» [The applicant] was unable to find a job in tmeaawhere he lived because it was well known
that he is gay;

» His mother rejected him too when she realisets Iserious about being gay, she
wasembarrassed by him and did not want him in comtéh her or his brothers;

» [The applicant] was verbally abused and physjcatitacked in his local area and could no
longer freely do what he had done previously;

[The applicant] fears that if he returns to Maceddre will be persecuted by his family, the
police and the Macedonian and Albanian communities;

» [The applicant] does not believe that the authexiin Macedonia will change or protect him
from persecution by non-state agents;

» He was wrongly accused of a criminal offencerairgernet cafe. He was later told he was
expected to “take the rap'. He already had a gisare to Australia so he left the country. He has
subsequently been told by his brother that thedebleen an attempt to serve court documents
connected with this matter on him."

Subject to what follows we accept this as a redserarecis of [the applicant’s] claims.
The delegate's decision [in] July 2011
The RRT will consider the application for reviewthé delegate's decision de nova but, as the

facts upon which we rely are the same as thosed#ie delegate, and the law is the same, it is
instructive to consider the delegate's reasoneefosing the visa application.



The delegate found that [the applicant’s] fearparsecution were for the Convention reason of
membership of a particular social group, homoserei in the Republic of Macedonia, and this
was the essential and significant reason for thetne fears.” She also found that the harm feared
was serious harm and systematic and discriminaionguct for purposes of the Act. For

purposes of this submission it is assumed thaethusters are not at issue.

But the delegate refused the application because:

» she found that the treatment [the applicant] é&gokrienced was discrimination but did not
amount to persecution;

» the delay in seeking protection between arrivingustralia [in] December 2008 and
applying for a protection visa [in] March 2011 exdsserious concerns about the immediacy,
gravity and credibility of his professed fears efgecution;

» he did not seek assistance from state authodti@®n government organisations; he could
relocate to (say) Skopje where she was not condititat [he] would not be able to live more
freely as a gay...

We will address these reasons for refusing theieatin in the foregoing order.
Discrimination or persecution

We do not accept the delegate's finding that [ffEieant’s] experience constitutes discrimination
but not persecution [the applicant] experienceeéatibg, albeit by non-state agents, because he
was gay. This is clearly significant physical harasnt or significant physical ill treatment and is
caught by the statutory definition of serious haHe!was unable to find employment because he
is gay, which is significant economic hardship timéatens the person's capacity to subsist
and/or denial of capacity to earn a livelihood § &ind, where the denial threatens the person's
capacity to subsist, and is therefore also cauglhid statutory definition of serious harm.

The fact that [the applicant’s] injuries were natticularly serious does not mean that he does not
have a well founded fear of persecution. [The aapili] effectively went into hiding until, with

the assistance of an aunt, he was able to arrangmie to Australia to escape what he regarded
as inevitable persecution. The fact that [the @apli] was able to prudently avoid more serious
harm than that he had experienced does not meghighiars of persecution are not well

founded.

Delay in application

We do not accept that the delay between [the agqtfi@rriving in Australia [in] December 2008
and applying for a Protection visa [in] March 20adicates that his fears of persecution are not
genuine. With the cooperation and assistance atiahwho is an Australian citizen [the
applicant] was able to arrange to come to Austi@ia student visa. This was on a pathway that
he planned would lead to permanent residency andehgolve his problem of fearing persecution
in Macedonia. Eventually his aunt was unable tdioae supporting him financially and he
applied for protection. [The applicant’s] delayapplying for protection is a function of the, fact
that his first strategy for avoiding persecutioMacedonia did not work out, not that his fears of
persecution are not genuinely held.

State protection

The delegate noted that homosexuality is not illegilacedonia. She then noted that there was
no evidence of state sanctioned persecution arassiment of homosexuals. These points do not
counter the fact that if a person faces persectiteom a non-state source, and the state is
unwilling or unable to protect him or her, it idlstaught by Article 1A(2) of the Convention
notwithstanding that the perpetrator of the persenus not a state agent. In fact [the applicant]
did report his first assault to the police who dat attend. When he followed it up he was told
that it was his fault. The delegate seemed to d¢bepview when she found;



....the applicant had chosen to walk home in th&,date at night and, therefore put himself at
heightened risk of being exposed to a random acioténce.'

This is like saying that a woman complaining ofisxassault was “asking for it' by wearing a
short skirt. It is the case that if treatment citngts persecution and serious harm, as a beating
unanswerably does, and it is inflicted for a Corti@mreason, or state agencies are unwilling to
provide protection for a Convention reason, it ithim the scope of the Convention and a ground
for applying for a protection visa.

Relocation

[The applicant] does not believe there is anywlreidacedonia that he can safely relocate to and
be openly gay. A 2002 study found that 80% of Macéahs regard homosexuality as a
psychiatric disorder that threatens the family &6&b thought it was a crime that warrants a jail
term. This is a milieu in which those who are inelil to discrimination against, or persecution of,
homosexuals will feel they have majority suppont avhere it is also likely that the state
agencies, such as the police, will be comprisgueople of a similar view, irrespective of what
national government policy on the matter mightiee proportions are so overwhelming that
they support [the applicant]'s assessment thag tivas nowhere in Macedonia that he could
relocate to avoid persecution for being gay.

The First Hearing — [November] 2011
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The hearing was conducted in the English and Madaddanguages with the
assistance of an interpreter in the Macedonianuage. In the introductory stage of the
hearing, the applicant’s agent indicated that blo¢happlicant and his witness spoke
good English and the interpreter had been requestedreserve. It was agreed to
conduct the hearing primarily in English and to Macedonian where required.

The applicant confirmed details of his personal addcational background and visa
status which were consistent with information adsebefore the Tribunal. He said he
prepared the protection application form himsethaut any help, and that he was
happy with the contents. He said he did not hageitht to reside in any other country

Asked where he lived in FYROM, he said that hedivath his parents and two
brothers in village [Village 2], [Town 1], FYROMntl May 2008. He lived with his
aunt and her family from July — September 2008, aftet that until he left for

Australia in a kind of backpacker hostel in [TowjnHe stated that he was no longer in
contact with his parents or brothers and the lastact he had with his parents was in
2008 and his brother early in 2009.

He stated he received 12 years of education in AVIRI@e graduated in [2008], and
then applied to go to university but was refuseel selid that he did not work before
leaving FYROM. He said that he applied for a stidésa to come to Australia in
November 2008. His aunt provided financial guarester his visa application and
paid for his travel to Australia.

He stated that he feared returning to FYROM bechaesegould be abused, would not
be able to find a job, could not go further witl btudies, and it would be “very
difficult and the same like it was before”. He fearthat he would be harmed by local
people and by the police because they had donédfose.



44,

45,

46.

47.

48.

Asked when he realised he was homosexual, hetsaakiwhen he was in school and
he started getting closer with his friends and tiney physical contact and then he
realised he was gay. He said he was 16 or 17 pédirésked whether he had told
anyone he was gay, he said he had not told eitbdaimily or friends. Asked whether
he had any relationships with men since comingusetralia, he said no. Asked why
not, he said that he had not had a chance. Askatlvehmeant by that, he said that he
did not know. Asked whether he went to gay bamsightclubs, he said yes. Asked
whether he just had not met anybody, he said nked\s/hether even if he had not had
any long-term relationships with boyfriends, whethe had physical relationships with
men he met at those clubs, he said yes.

The Tribunal referred to an incident on a schoalesion in 2007 where he was caught
with his boyfriend referred to in his protectionpéipation form, and asked when this
incident took place. He said it was in 2007. Askéten in 2007, he said November. He
said after he was caught the teacher who caughtdiled him to the school office and
talked to the school principal. As a result, it wasorded in his school certificate that
he had engaged in “bad behaviour”, which meanthkadtad done something wrong.

Asked whether this was the first time his sexualiis discovered by his teachers, he
said that it was. Asked whether it was the firstamce where he had engaged in
homosexual behaviour or whether there had beenqu®instances, he said that he
had been involved in homosexual behaviour befosed whether there had been
many instances, he said no. Asked for how longdteldeen engaging in homosexual
behaviour before he got caught, he said for ar@uyelar.

He said that he was in Year 11 at school whenhdpened, and that he continued to
go to the same school after he was caught. Askethehhe graduated from the
school, he said that he applied to the Ministriedtication to obtain his certificate.
Asked whether he graduated, he said that he retaigadiploma. Asked about the
application to the Ministry of Education, he sdie school would not give him the
certificate so he appealed to the Ministry of Ediacawho sent him to another school
to do a test. Asked why he had to do another hessaid to graduate. Based on that
test, he was given his diploma. Asked what theediffice between the diploma and the
certificate of bad behaviour were, he said thatt Wexe two separate certificates. Asked
how the certificate of bad behaviour impacted andiploma, he said when applying to
university it was necessary to show four certisain addition to the diploma. The four
certificates were to show completion of each yedngh school, and would note his
behaviour. He said that his certificates for YehirL 2007 and Year 12 in 2008
recorded his behaviour as “bad” as a result ofittuglent. Asked why his certificate

for the year after the incident would record hisdgour as bad, he said because they
treated him the same. The applicant’s agent thgmested a break and the hearing was
adjourned.

Asked to confirm when he graduated, he said hadet: school up until May 2008 and
graduated in August 2008. He said that his pamneate informed about the incident
and that this was when they first became awaresdidmosexuality. His father was
particularly unhappy and abused him and did nottwatalk to him, and his brothers
took a distance from him and were not close lileytivere before, while his mother
tried to calm down the situation. He was livindhatne at the time of the incident. He
continued living at the family home after the ired until he finished school in May
2008.
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The Tribunal asked the review applicant to desdtileencident set out in his
protection visa application form in November 20B€. said that he was in a nightclub
with a friend celebrating his T&irthday. He said that on his way home from the
nightclub he was attacked by a man and he ran ianid b church. He stayed hiding
there all night and the next day he went to théecpand to the hospital. Asked whether
he contacted the police at the time of the incideatsaid that they told him to go to the
hospital as they were too busy. Asked whether thiegknew him, he said most of
them did. Asked how they knew him, he said fronttenstreet where he was living,
everyone knew who he was and that he was gay handhey were also abusing him.
The Tribunal asked how everyone knew he was géysfonly took place in November
2007 and it was also in November 2007 that he \magitt with his boyfriend at school
and this was the first time his homosexuality haer d@ecome publically known. He
said that they knew him because when he was watkirttpe streets people were
pointing at him and saying he was gay and abusimgdnd that this was after a two or
three week period. Asked to clarify the time periloe said that when he went on the
excursion it was in the first week of November s birthday was [later that

monthl].

Asked where the incident of the attack took pléeesaid it was in a village two
kilometres from his home village. Asked whetherdtisicker said why he was
attacking him, he said that his assailant was dantkabusing him. Asked whether he
knew what he was abusing him about, he said #énablised him for being
homosexual and gay and told him that he shouldbean that place. Asked whether he
knew his attacker, he said no. Asked how his attakkew he was gay, he said that he
had been on the opposite table at the nightcluthaddseen him hugging his friend.

Asked how serious his injuries were, he said tleatut his hand and had bruises to his
face. The cut on his hand required 3 stitches. ds$lav many times he called the
police when he reported the attack, he said thaaled them twice and that the first
time they said that they were coming, then the s@¢ione they said that they were
busy and if needed he should go to the hospitdedsvhere the police station was he
said [Town 1]. Asked how big the police station vaasl how big was the area it
served, he said that it was the main police stdtiothe town of [Town 1] and
surrounding villages. Asked how many people wowdrbthe villages served by the
police station, he said around 50,000 people. Titumal put to the applicant that if he
called this police station that was serving a pafaoih of around 50,000, and that if he
had only been publically identified as being gagw&ti8 weeks earlier, and he was
saying that the police didn’t do anything becausevas gay, how would they have
known this when he was only 1 person in about 8D,00e applicant said that when he
went to an interview with the police the next dagyt were laughing at him. Later on
they called him and said that they found the maao théd done it and that the applicant
had he provoked the man who attacked him becaukadbeen touching and hugging
his friend at the nightclub. Asked why the policera/laughing at him, he said because
he was telling them what he was doing that nigtigre he went and who he was with
in order to be clear. The Tribunal asked the appli¢o clarify whether he was saying
that the police did not realise that he was gay battold them that this was the case.
The applicant said yes. Asked why the police didotnhe the night before when he
contacted the police station if they did not knoewtas gay, the applicant said that
maybe some of them knew him and that was why thieitiim to go to the hospital
instead. He said he had no idea why they didn’tesom
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Asked what was the next problem he faced, the egisaid that he applied for
university at the end of August 2008, and afteregkvhe received a letter of rejection
that gave no reasons for the rejection. He saidhth&alled to find out the reason and
was told it was because he had bad behaviour adhéhwould be the last person on
the list. Asked how the university knew about tlae behaviour, he said it was on his
school certificates.

He said that the next problem that he faced washhaould not get a job. He had been
looking for a job since the beginning of Septeni@d8. Asked what kind of jobs he
applied for, he said he applied [for a varietyalfg] in [Town 3] and [Town 1]. Asked
what happened, he said that he never receivedsameanin one place he went to ask
for a job they said they were not going to emplogy because he was gay and that they
would lose business. Asked which job this was lati@n to, he said [it was hospitality]
in [Town 3]. Asked how many job applications hed®mahe said roughly 6 or 7.

Asked whether any of the other employers referoduig sexuality, he said all of them
did. They all said that they would not employ thetause he was gay, as they all
knew him very well.

Asked by the Tribunal for the population figures fdown 3] and [Town 1], the
applicant said that there were roughly 60,000 iovjit 3] and another 50,000 in [Town
1]. The Tribunal put to the applicant that theseenreasonable sized towns, and asked
whether the applicant was saying that in fairlgétowns of this size, every employer
he went to knew that he was gay. The applicantca&kethe question to be repeated.
The Tribunal repeated the question, and the apylaaswered yes. Asked how the
employers knew that he was gay, he said somebddiyhem or if nobody told them,
then in one place people were outside and abusngamd the owner heard them and
then said sorry, he could not give him a job. Askeds many times this happened, the
applicant said that the abuse happened at allkegbths when they found out about his
sexuality. They found out in similar ways, eithieey already knew or people would
start laughing and abusing him so that the owneldclear and then he would
understand that there was something wrong withdmndhthen would say it was not
acceptable for him to work there. The Tribunal asken to describe what happened
when he went to apply for a job in [Town 1]. Hedstiat he went into the bar when he
applied for a job at the coffee shop and askeeé¢atlse manager. The manager came
out but the people started laughing and pointingrat saying he was gay, so the boss
said that he could not give him a job as he woalkhproblems because the applicant
was gay. Asked if he applied for other jobs in [To%], he said that he also applied for
[another job in the hospitality industry]. Asked atthappened with that job
application, he said the same thing. He said thatént to see the supervisor of the
hotel who also knew that he was gay from beford,vaino said sorry.

The Tribunal said that it was having difficulty Withe applicant’s account as the way
that he described it made it sound as though evegahe went, even if the employer
did not know already that he was gay, someonevedsgd know and draw it to the
employer’s attention. The Tribunal had difficultyaccepting that in one town of
50,000 people and in another of 60,000 peopleahatywhere he went everyone knew
that he was gay. The applicant said yes, they rjuk@s, so it was easy to remember.
The Tribunal said that it was not a question of tibeit was easy for the applicant to
remember, but rather whether the Tribunal belighatiin towns of this size every
where the applicant went there were people the@semehow knew that he was gay.
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The applicant asked for the interpreter to intdrghre question into Macedonian. The
applicant paused at length. The Tribunal askdaefapplicant had any comment. The
applicant said that the incident that happenedsatd¢dhool meant that most of the
students knew about it so it was easy for the médion to go around and for jokes to
be made. The second thing that happened was theehilg attack and people knew
about that too and were making jokes and tellirgpedher about it.

Asked by the Tribunal to describe the next problenfaced, the applicant said that he
was abused in the streets wherever he went and ootilget a job so it was difficult to
find a way to live and survive. The Tribunal asklee applicant whether his claim in

his protection application form that everywheren®ant he was verbally abused and
would suffer violent attacks by the local peoplened to the attacks just discussed, or
whether he was referring to additional attacks. apyglicant said that there were also
other times. People would come and kick him froribeé and make jokes about him.
They would hit him on the head and back and makeg@bout him. Asked whether he
was hurt badly, he said they kicked him from thekb@nd made jokes and thought it
was funny. Asked whether he went to the policesdid that he spoke to the police who
said that saying he was gay was nothing and tiat#s not abuse.

The Tribunal asked the applicant about the incidefgrred to in his agent’s
submissions where he was accused of robbing temgttcafé The applicant said that
he was called by the police just before he canfukdralia at the end of November —
beginning of December for an interview. At the mitew the police informed him that
he had robbed a coffee shop and wanted him to agtées. The applicant said that the
owner of the coffee shop knew him well and had adusm before many times. He
wanted to set the applicant up and that resulteddourt case in February 2009 The
applicant said that he told the police he did reitdut that the police were trying to
make him say that he did. Before he left for Ausrhe was sent a letter that he had to
go to court in February 2009. He received theletb®ut 3 or 4 days before he left.
Asked whether it was a summons or what kind oétettwas, he said that the court
sent the letter stating he need to go to coureiorrary. The letter said that he was the
main suspect for committing the robbery of the eeféhop. Asked whether he had a
copy of the letter, he said that he did not. Askét he did with it, he said that he
threw it in the bin. Asked what the formal chargese, he said it was a conviction for
robbery of the coffee shop.

The Tribunal asked the applicant why this incideas not included in his protection
visa application form. He said that there was maiugh space so he did not put this
claim in. He said that he did not know that he dadd an extra page. Asked whether
the police indicated whether they had any evidexgaenst him, he said that they told
him he was the only one who could have done itthatithey pushed him to accept it.
Asked whether he had heard about the result dféieuary 2009 court case, he said
that he had heard from his brother that they ségtter to his family house stating that
the case was closed because he was not thereeaedmas nobody to prosecute. Asked
what he thought would happen to him in light of kbigger indicating that the case had
been closed, the applicant said that he forgotdntion that in the letter he received
before he left for Australia it was stated thatr¢éheere two fake witnesses who could
confirm that he committed the robbery. Asked whatgignificance of this was, he said
that one of the witnesses was a police officer \rex near that place and who could
confirm that he saw him. Asked whether he knew Wigoother witness was, he said
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no. Asked if there were any witnesses he couldicdlls defence, he said that there
were not.

The Tribunal asked whether he had heard of any dineelopments in the case. The
applicant said that he had not heard anything éursimce February 2009 when his
brother told him that the case had been closededsgkether he had been in contact
with anyone else in FYROM about the case, the apptisaid no. Asked whether he
had contacted anyone else about the case beforedfgl2009, he said he had not, that
he had only spoken to the police and no one efgkthat he received the letter about
the case just before he left. The Tribunal askedtidr there was anything further he
wished to say about the case. The applicant sai@im® Tribunal asked why he thought
the owner of the cafe would want to set him upsHiel that he had been abused by him
many times for a long time and he had no clue weawhuld want to set him up. The
owner of the coffee shop said he was gay and hatnasand a mental case, so he
probably couldn’t find anyone else to blame andigtd if he set him up he would get
back some money for the damage. Asked whether Were any other suspects, the
applicant said no, that he was the main suspecharmtid not know how many people
were called. He was interviewed for 6 hours. He thaa received the court papers
indicating that he was accused and that there @/@riénesses.

The Tribunal asked whether the applicant had toegket a lawyer to defend him and

try to sort out the matter. The applicant said ttetid not have enough time before the
police called him to the interview and he did nobw what it was for, so he thought
they would just ask questions and then release Hma.Tribunal noted that there was a
FYROM police clearance certificate dated [Marchl2@n file and asked whether he
thought that would appear to indicate that therse m@criminal charge still on the
record. The applicant said that he did not thirdt there was any criminal charge but
he was not sure. The Tribunal then adjourned &irat break at the applicant’s
request.

The Tribunal asked whether he really thought glijkthat the owner would reinstitute
proceedings more than 2 years later given thaéthppears to be no longer anything
on the record and would have no evidence againsshilong after the event, so the
chances of success would seem very unlikely. Tpécgnt said that he was not sure
and that he only had his brother’s word about ¢tiet, but he could not be 100% sure
that the case was closed. The Tribunal asked whbeé&heished to say another more
about the court case. He said no. A short breaktakas at the request of the applicant.

The Tribunal asked whether he had many friends widn@ homosexual in FYROM.

He said he had 5 or 6 maybe. Asked whether theyhazems too, he said that they
all did. One moved to [another country], and thaswhe same boy he was caught with
on the school excursion. Asked what kind of prolddns friends had, he said that they
suffered the same problems as him like abusecdiffes in finding jobs or going to
university.

The Tribunal asked whether the applicant had ahgrgiroblems as a result of his
homosexuality that had not yet been discussedappkcant said no.

The Tribunal asked whether the applicant had censalthe possibility of relocating to
Skopje where people may not have known him foeaHistart. He said that it would be
the same there too, because once people know gauhk problem would start all
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over again. The Tribunal noted that there were stgpoups for gay people in Skopje
and asked whether he had ever sought their supg@raid no, he had no information.
The Tribunal asked whether he would consider sgetkiair support. He said if he had
to go back he might but that they still could notathything to help him as they did not
have the power. Asked why not, he said that theyocoot give him money to live or
an education.

The Tribunal then heard from the applicant’s wisdss [aunt]. She said that she
would like to explain that her nephew is gay Shd gt when she was in FYROM in
2008 her nephew explained to her that he was gaytet his parents were not happy
with that. As a result, she agreed that he couklWwith her for the 2 or so months that
she was in FYROM. After that she wanted to take &y from there so that he
would not have the concerns or worries he had tHdre Tribunal asked when she
became aware of her nephew’s homosexuality. Sklars&008 when she was on
holiday in FYROM. She said that she is the siste¢he applicant’s father. Asked how
she explained the difference in her reaction tcagh@icant’s father given that they are
from the same background, she said that she hadlive® in Australia for 20 years
and for her there was no difference, while oversieaas an embarrassment to be gay
and that was how his father had approached the.igsked when she was in FYROM
in 2008, she said July until [September]. Asked twbethe applicant was applying for
jobs while he was staying with her, she said thatdid not know. Asked whether she
was in contact with the applicant’s father, shel set a lot. Asked whether she talked
to him about the applicant, she said not very mhextause he was depressed and nervy
did not want to talk about that issue.

The Tribunal asked the applicant whether he wisbeshy anything further about his
fears if he returned to FYROM. He said no. The Unidl asked the applicant’s
representative whether he wished the Tribunal fovioany other line of enquiry or
whether he wished to make any submissions. Hetlsaiche relied on his written
submissions.

The Tribunal informed the applicant that there w@aie adverse information that it
wished to put to him.

The first piece of adverse information was that@h&C delegate referred in her
decision to two certificates from his school thatused in his student visa application
which referred to his behaviour as “exemplary” eatthan “bad”, which he had
claimed was the basis for his rejection by the ersity based on the two school
certificates which noted his performance as baeé. Tifbunal asked whether the
applicant wished to comment now, or whether he dipuéfer to respond to the letter
that the Tribunal would send raising its concefliige applicant said that he would wait
for the letter to respond.

The next piece of information was in relation te Account of the robbery of the
internet cafe he was falsely accused of. The Tabpat to the applicant that he had
given at the hearing a different story to the oaédnad given to the DIAC delegate and
that the inconsistencies were glaring. Examplesoaie of the inconsistencies included
the fact that he referred at the hearing to haxeagived a letter from the court before
leaving for Australia and made no reference toltigr in the account to DIAC; in his
interview with the delegate he gave quite a dedadlecount of 4 other suspects who
were accused of the incident, whereas at the tgglharhad said there were no other
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suspects; the applicant told the delegate he hakkspto one of these other suspects
about the case after he arrived in Australia, warefee said at the hearing he had not
been in contact with anyone other than his bragieut the case. The Tribunal put to
the applicant that the inconsistencies cast donthe credibility of the story.

The next piece of adverse information was the deldys protection visa application.
The Tribunal asked the applicant why he waited! {itarch] 2011 to lodge his
application after having arrived in Australia ind@enber 2008. The applicant said that
when he came to Australia he had information tleatduld apply for permanent
residency after he had completed school but thet &0 and a half years there was no
more financial support for his studies, and that Was why he decided to lodge a
protection application and it was submitted late.

The Tribunal put to the applicant that there wastlaer credibility issue in relation to
his account of the attack on him after the nighi@dnd there was an inconsistency
between what he said to the DIAC delegate and twaakid at the hearing. He had told
the DIAC delegate that his attacker did not saylang, whereas at the hearing he had
said that his attacker had accused of being gay.

The Tribunal also put to the applicant adverse trgunformation that homosexuality

is legal in FYROM after having been decriminalised 996. There was also evidence
that there was increased openness in FYROM towam®sexuals, such as in the area
of employment of homosexuals. The European Comamiss for Human Rights for
FYROM visited in February 2008 and reported on meeenendments to the law on
work relations which prohibited discrimination imetworkplace on the basis of sexual
orientation. In the same report by the European i@issioner, it was also reported that
gay groups in FYROM do not face restrictions onrthbility to speak out publically
and that they receive regular media exposure. Tieifal asked the applicant if he
had any comment. The applicant indicated that heéldweespond to these issues in
writing.

The Tribunal then asked whether there was anytisgthat the applicant wished to
say. He said no. The Tribunal asked whether thécapp's agent had anything further.
He said that he would address any issues he mayihavriting.

The Second Hearing - [November] 2011
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As with the first hearing, the resumed hearing e@sducted principally in English
with a Macedonian interpreter present to assis¢dessary.

The Tribunal indicated that the hearing had besomed because it felt that there were
some issues that were not covered adequately &tghkearing. It noted that it had put
to the applicant at the end of the first hearimymber of inconsistencies in his
evidence, and had informed the applicant thatdtrnat yet had a chance to get on top
of all of those inconsistencies at the hearing. Thieunal was planning to go over
those inconsistencies orally at the resumed heamdgr s.424AA of the Act later. But
first it wished to address some of the issuesittialt had not been adequately covered
at the first hearing and that required further argtion.

Before starting, the Tribunal asked what the nbtewas looking at were. He stated
that he had his agents’ submissions in front of. him
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The Tribunal asked the review applicant about dligiion. He said that he was of the
Orthodox faith but that he was not practising. kgl shat his family were practising,
strict adherents of the Orthodox faith.

The Tribunal noted that at the last hearing thdiegmt had said he had realised he was
homosexual when he was in high school when he tastd 6 or 17. The Tribunal
asked the review applicant to describe the prolcessent through in order to come to
the realisation that he was homosexual. The apylesked for the question to be
repeated. The Tribunal asked whether the appliwantd prefer for the question to be
translated into Macedonian or whether he wantedHnglish. He said in English. The
Tribunal asked the applicant to describe the psobeswent through in order to realise
he was homosexual. The review applicant said tbfare he realised that he was more
interested to hang out with boys than girls and blegs were more attractive to him
than girls. The Tribunal said that it was goingtd the question to him through the
interpreter again. The interpreter translated thestjon. The applicant did not respond
to the question. The Tribunal asked whether hehaagg difficulty understanding the
guestion. The review applicant responded that tdendi understand the full meaning
and asked whether the Tribunal could be more spe€ifie Tribunal asked whether he
could describe the feelings he experienced whaedlesed he was homosexual. The
review applicant said that he was more attractdabys, that he went to a school that
was 95% boys, and that he was not attracted te. girl

The Tribunal asked whether he could describe tipaanthat this realisation had on his
life. He said that he felt that he had so muchvilnen he was “hanging out” with the
boys and that he felt more happy with them anddhatcertain time he realised that he
was gay and homosexual. The Tribunal asked whétigeeprocess of realisation was a
positive one. The review applicant said “Excuse 'niéfe Tribunal repeated the
guestion. The review applicant said yes. The Trdbasked in what way. The
applicant said that he said that he felt happy, tkeahad fun, and that he liked it. The
Tribunal asked whether there were any negativecéspé the process for him. The
review applicant said “Excuse me?”. The Tribungle@ed the question. He said no.

The Tribunal asked whether his religious backgroaiffigicted how he felt about his
sexuality. He said yes. Asked in what way, he baithuse his religion did not permit
homosexuality and this was against his religiore Thbunal asked what effect that
this had on the review applicant. He said thatdw tbeen told by his priest to change
his sexual orientation. The Tribunal asked whethierhad affected his feelings about
being homosexual. He said yes. Asked how, he baidhis priest had given him
lessons that it was not good and told him that belevbe stopped from going to
church. The Tribunal noted that he had said eahigtrhe did not go to church. The
review applicant said that he went to church inlibginning and the priest gave him
the lesson that he was going the wrong way. Thieufial asked when. He said he
could not remember, that he had been a few tim@sigtralia. The Tribunal said it was
referring to the time when he discovered he wasdsaxual. The applicant said at that
time the priest gave him lessons about his homadigxuThe Tribunal asked when it
was that the priest was giving him lessons. He isawds in December 2007. The
Tribunal asked how this came about. The reviewiegpl said that he did not know
how the priest knew about him but when he wentiarch the priest called him into
his office and gave him lessons about it. The Thdwasked why the review applicant
had not mentioned this in his statement and helsaiduse it was a religious thing so
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he didn’t really care. The Tribunal asked why raoigl the review applicant said
because he didn’t even go to church that much lzaichie didn’t follow that religion
any more.

The Tribunal told the review applicant that hisdmnce was contradictory and asked
him to clarify his religious practice because itswgying to establish the impact of this
on his homosexuality. He said that he was gointhtoch before the priest gave him
the lesson and then after that he stopped pragtidsked how regularly he was going
to church before the priest gave him the lessomsaid he went once or twice a month
during some periods, and only two times a yeaEfmster and Christmas at other
periods. The Tribunal indicated that the appliceeWidence on this point was
somewhat confusing. The Tribunal asked whethefattethat he was attending church
at the time that he realised he was homosexuatiegaded confusion for him. The
review applicant said no. The Tribunal asked whty He said that it just didn't.

The Tribunal asked him to describe the thoughtgssdhat he went through when he
realised that he was homosexual. As the appliggmeared to hesitate over the
guestion the Tribunal asked the interpreter tosiede it. He said that he felt good and
normal. People were saying that he was insane aiédh brain problems, but he just
felt good and normal and he did not have any probleith his mind. The Tribunal
asked what affect this realisation had on him eomaiily. He said he was affected a
little bit, but not that much.

The Tribunal asked how often his parents went toah The review applicant said
that they went every week. Asked whether this wkr in their response to his
homosexuality, he said yes. Asked in what way,die that they believed the priest
that homosexuals were sick or mental people.

The Tribunal noted that the review applicant saitha last hearing that he had realised
that he was homosexual about one year before tideint where he was caught at
school and asked him whether this was correct.aiteyes. The Tribunal asked how
many same-sex contacts he had during the yeareblkeéowas caught. He said roughly
ten. Asked who they were with, he said mainly viattys from his school, and some
other boys from outside the school. The Tribunk&edsvhether the relationships
involved sexual contact. He said some of them. Tiiteunal asked why he described
the relationships that did not involve sexual congs homosexual ones. He said
because he felt free to talk to them. He said I lwed physical contact with some of
them. Asked how many, he said roughly six or seVée. Tribunal asked him if he
could tell it about those contacts and what happeA#ter a pause, the review
applicant said that he did not understand the aquresthe Tribunal said that it just
wanted him to describe what happened. It saidhteatid not need to go into intimate
detail, but the Tribunal wanted to get a senseo®f his relationships developed. After
another lengthy pause, the applicant said tha¢ldérée to speak to the boys because
they were like him, homosexuals, so they all goset and they felt they could tell
each other their problems. The Tribunal asked wtiereontacts took place. The
applicant said that it was difficult to hear an@exsfor the question to be repeated. The
Tribunal repeated the question. He said at thelbedere it was closed and other
places in the forest. The Tribunal asked whethgrodithe relationships turned into
lasting boyfriend relationships. He said yes. Théunal asked for how long, and he
said around 6 months. The Tribunal asked whethemtas with one boy, and he said
yes. The tribunal asked the boy’s name, and thiécapp said “Excuse me?”. The
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Tribunal repeated the question and the applicapareded [name deleted: s.431(2)].
He said that he was the same boy he was caughatwstthool.

The Tribunal asked the review applicant whethehdr attempted to conceal his
sexuality the year before he was caught. He sad e Tribunal asked how. The
applicant said that he was making himself invisibihat he was hiding from his
parents, that he didn’t talk too much to peoplemenly do things. The Tribunal asked
whether that changed at any point. The applicadtysss, a little bit. He said he was a
bit safer because they did not know what was imtirsd or what he wanted to do, but
it was hard to keep it for a long time. The Tribuasked whether there was a point
where he felt he no longer had to hide being homese The applicant asked for the
guestion to be repeated as he could not hear pyopéie interpreter translated the
guestion. He said no. The Tribunal asked whetharrtieant that he was not able to
express his sexuality in a public manner. He g@tlyes, he was not able to express
himself.

The Tribunal asked whether he had continued to haweosexual relationships with
men in Australia. The review applicant said yeskeksif he could tell the Tribunal
about them, he said that he had a few since he,@theugh not when he first arrived
in Australia. He had done this only after he realighat Australia was a free country
and that there were places where he could go aetlpeeple. The Tribunal asked
again if he could tell it about these relationships said that he had been with one guy
he met in his English school. The Tribunal asked ta go on. He said that this guy felt
free to talk to him, but the applicant felt morarf@l until he realised that it was OK
and that no one would bother him or abuse him i®sbaxuality. The Tribunal asked
him what happened. He said that they went out difees together. The Tribunal
asked where. He said for coffee and a few clubs. Tiibunal asked what clubs. He
said they went to [Club 5]. He then paused. He g&d they went to [Club 6], but that
he could not remember where they went. The Tribaskéd what kind of clubs they
were. He said normal clubs, nightclubs. Asked wienwas, he said July 2009. Asked
how long the relationship lasted, the applicand $a&m July 2009 until October 2009.

The Tribunal asked whether he had any other relships since he arrived in
Australia, he said not relationships, but “kind’ dhe Tribunal asked him to describe
them. He said that he had met another guy at hex school, who he met at [Club 5], a
gay nightclub. The Tribunal asked how long thetreteship lasted, and he said only
two months. The Tribunal asked if there were amgptelationships that he thought
worth mentioning, and he said no.

The Tribunal asked the review applicant to desdnidne being homosexual in Australia
is different to FYROM. He said that it was veryféient because in Australia he felt
free and could go to any bar or club or place opsind buy things or do things and if
someone asks him he can explain to them his sexiealtation. He said that it is just
normal here and they do not look at you like yaaistrange. The Tribunal asked how
that difference affected him when he came to Aliatra an emotional sense. He said
that in the beginning it was a bit difficult, biiein he realised that people were talking
about their sexual orientation and after a timedadised that he could be a free person
and be who he wanted to be and that he could hawveexual orientation and be
normal and no one could abuse or touch him. Thauiial asked how he came to learn
about this. He said that he realised this at eakcbecause people from lots of
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different countries felt so free that they coulitk @bout everything and about their own
countries and where they came from. They felt foegalk.

The Tribunal asked how often he went to homosemedting places. The applicant
said that he did not go that much as he did not¢ tlaat much time. The Tribunal asked
roughly how often, and he said once or twice a yfida was free. The Tribunal asked
what kind of places he went to. He said this yeawbuld go to the gay festival that
was taking place on the coming Sunday. His agemeéthat it was the gay pride
festival. The Tribunal asked if he went anywheseeHe said last year he had been to
the same event. The Tribunal asked whether he toagaty bars or clubs or cafes He
said yes. The Tribunal asked how often he wentsaie the last time he had been was
more than a month ago, as he did not have muchdrmeoney to go. The Tribunal
asked him how often he had been to such gay megtéiegs, on average, since his
arrival in Australia. He said that in the first ydee did not go much, maybe ten times,
once a month, it depended. The Tribunal asked lowirnany times after that and he
said ten times a year since the first year.

The Tribunal then informed the applicant it wasngptio put to him the adverse
information that it had identified from the evidente had given at the hearings and at
other stages of the visa application process fdynualder s. 424AA of the Act. The
Tribunal noted that it would ask the applicantlics response afterwards and that he
could ask for time to respond. Some of the inforamahad already been raised at the
last hearing so he would already be familiar wiflwhile some of it was additional
information that had not yet been put to him. Thi&dnal indicated that it was putting
this information to him because if it relied orthie Tribunal may not be satisfied that
he would face persecution if he returned to FYROM.

The first piece of information concerned the inaideith his boyfriend on his school
excursion. In his Department of Immigration andZemship interview, he stated that
[in] October 2007 he went on a school excursiotnélake at [Town 3] when he was
caught by a teacher engaging in physical contattt wvs boyfriend. At the last hearing,
he said that the incident when he was caught btehisher with his boyfriend took
place during the first week of November and th&ak place three weeks before he
went to a nightclub to celebrate his eighteentthtay [in late] November 2008. The
Tribunal asked if he understood the information hadaid yes. It noted that it was
relevant because it would be expected that he wgiukla consistent account of when
such an important incident took place. It may ldsTribunal to find that the incident
did not take place as claimed and that his acomastnot credible. The Tribunal asked
whether he wanted to comment on or respond tarif@mation now, or whether he
needed more time to do so. He said that he needeeltime and would respond in
writing.

The Tribunal put to the applicant the second padaformation, concerning his

school certificates and his rejected universityligggion. At the Tribunal hearing, he
said that his application for university was regecin August 2008 because the
university had taken into account the two schodiiftzates that listed his behaviour as
“pbad” He said that these school certificates wesaied in 2007 and 2008 as a result of
the incident where he was caught by the teachér gt boyfriend. The Department of
Immigration and Citizenship decision referred t@ t8chool certificates on his student
application file that referred to his behaviour'@semplary” The Tribunal asked him if
he understood this information as put to him anddié yes. The Tribunal noted that
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the information was relevant because it would h@eeted that he would give a
consistent account about his school record. It leag the Tribunal to find his school
record was not tarnished by the incident with lngfbend or that this was the reason
his university application was rejected. Askedafilanted to comment on or respond
to that information now, or if he needed more timelo so, he said that he needed
more time.

The third piece of information the Tribunal putth@ applicant concerned the physical
attack in November 2008. At the Department of ligmaiion and Citizenship
interview, he said that he had no idea if the pergbo attacked him knew him. He said
that his attacker was screaming at him while he lveading him but that he did not
remember what he was screaming. He said that tieepater informed him that the
assailant told the police that his friends told hivat they saw him in the nightclub
hugging his boyfriend. At the Tribunal hearing,d&d that the person who attacked
him was shouting abuse that he was homosexual@stduld not be in that place. He
said that he did not know his attacker but thakew that the applicant was
homosexual because he had been at the nightctury st the opposite table and had
seen the applicant hugging his boyfriend. Askdteiinderstood this information as
put it to him, the applicant said yes. The Tribustated that the information was
relevant because it would be expected that thaagplwould give a consistent
account about the attack. It may lead the Tribtm&hd that the attack did not take
place as claimed and that some of all of the inédgrom he had provided regarding the
circumstances of the attack was not credible. Askieel wanted to comment on or
respond to that information now, or whether he eédadore time to do so, he said that
he needed more time.

The fourth piece of information concerned the aatios of robbery against him. The
Tribunal noted that he did not provide any inforimatregarding any accusations made
against him about the robbery of an internet aafidéis protection visa application. The
Tribunal then noted it was going to put to him taezounts that he gave of the robbery
to DIAC and to the Tribunal, which differed subgtally and which were quite long.
The Tribunal noted that it would be happy to rdaese back slowly if he needed this
afterwards.

In his account at the interview with DIAC, he sthdt [in early] November 2008 he
was called by the police for an interview regardingbbery at an internet café He said
that later the police found four men who actuatiynenitted the robbery. These four
men called him after they had been questioned dypthice and released on the basis
that they agreed to act as withesses against hbouat. They then called him to inform
him that the owner of the internet café and thécpalere pressuring them to falsely
say that he had actually committed the robberys#ié that he then went to a lawyer
who told him that he could fight the case. He shat he decided to leave for Australia
and that he did not have any documents regardmgdbke because he was already in
Australia. When asked whether there was a docussgimg that he had to go to court,
he said that “there was, somewhere in Macedonidnemost” When asked how he
knew that, he said he found out when he contaateldrbther in February 2009 and he
told him that there was a letter for him from th@yn 1] court. He said that when he
was in Australia he also contacted one of the foen who had actually committed the
robbery to ask what had happened in the case. idé¢hsd he told him that he and the
other three witnesses had been fined 100 Euroshandhe case was closed.
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At the Tribunal hearing, he said that just befoeecame to Australia at the end of
November, not [at the beginning of] November asote DIAC, but the end of
November to the beginning of December he was caljetthe police for an interview.
He said that three days before he left FYROM fosthalia he received a letter from
the court saying that he had to go to court asd®accused of the robbery. To DIAC,
by contrast, he said that he didn’t have any docusigecause he had to leave for
Australia and the only letter he had came by podttee found out about this when he
contacted his brother from Australia in 2009. e Tribunal he said that the letter
named two witnesses, one of whom was a policenten frearby who knew him and
another person whom he did not know. He said tie&aetwere no other witnesses or
suspects in the case. To the DIAC officer, he lzad there were 4 men who contacted
him saying that they had been pressured by thegahd the owner of the café to
falsely give evidence against him At the Tribun@ahng he said that he never went to
see a lawyer about the case, but he told DIACHhbatid go to see a lawyer about the
case. He told the Tribunal that he heard frombhigher in February 2009 that a letter
was sent to his house after the court case salyatdtie case was closed. He told DIAC
that he contacted his brother in February 2009thatthere was a document saying
that he had to go to court. At the hearing he gatihe had not been in contact with
anyone else in FYROM about the case at any tineesrriving in Australia, whereas
to DIAC he had said that he had been in contadt &vibf the 4 men who had been
pressured to be a witness against him.

Asked whether he understood this information astgathim, the applicant said yes.
The Tribunal said that the information was relevaatause it would be expected that
he would have referred to these events in his ptiote application form. In addition,
these inconsistencies may lead the Tribunal todeettiat the accusations against him
and the court proceedings did not occur as claiamedthat the information he had
provided was not credible. Asked if he wanted tomeeent on or respond to that
information now, or whether he needed more timéa®o, the applicant said that he
needed more time.

The Tribunal then noted that there was anothermrepaéinformation it wished to put to
the applicant. He had said in the interview witiABIthat he was not a practising
adherent of the Orthodox faith whereas at the hgdre had said that he was and he
had given quite a lot of detail about how oftenaret to church. He had also
introduced a new element that the priest had dgnvmenlessons that he should not be a
homosexual. The Tribunal asked whether he undetstas information and he said
yes. The Tribunal said that it was relevant bec@useuld be expected that he would
give consistent accounts about whether or not he teechurch and it would also be
expected that he would have raised in the pade#is®ns the priest had given him
about homosexuality, and that this may lead thibuhal to find that some of the
evidence he had given was not credible. Asked ialted to respond now or if he
needed more time, he said that he needed more time.

Asked if he had anything further he wished to rdilse applicant said no. The Tribunal
then asked his representative if there were artgguquestions he would like it to put
to the applicant or whether he had any further ssfions to make. The representative
said that they would like to respond to the s.424Adétters in writing. The Tribunal
agreed to a two week period for response.

Third Hearing — [early] December 2011
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As with previous hearings, the hearing was condluptencipally in English, with an
interpreter in the Macedonian language presergefied.

The Tribunal noted that it had called another mgpbecause issues had again emerged
from the applicant’s evidence that required furtisemination and required additional
guestions to be put to the applicant to ensurehtbatas treated fairly and accorded
procedural fairness.

The Tribunal said that the first issue that it veahto put to the applicant was that the
evidence that he had given had raised the queasido whether or not he actually was
homosexual as he had claimed. The Tribunal ndtaiitwas not putting this to the
applicant under s.424AA as it had previously pirimation to him in the second
hearing, so it would not be giving him time to pd®/a written response as it had done
then. It was simply informing him that the issuendfether or not he was actually a
homosexual was in question and was asking him wehéfiere was anything he wished
to say to that now. The applicant consulted withrbpresentative, who advised him to
respond to the question as to whether he was homals& he applicant said yes.

The Tribunal said that another issue where hisesxdd raised concern was on the
qguestion of his religious background and the effieat this has had on him being
homosexual. His evidence on whether or not he indact, a practising Christian was
contradictory and confused. At some points he Baidid go to church, at others he
said he did not. He also gave inconsistent evidencghether his religious background
had an effect on him as a homosexual — at one peistid it did as homosexuality was
forbidden by the church, at another point he daéd his religion had not created
confusion for him regarding his homosexuality. Bpplicant’s representative
intervened and stated that these points overlapjtedssues put to the applicant at the
previous hearing under s.424AA. The applicant wasrpng to respond to the
guestions under that process and his representatindered why the issues were being
raised again. The Tribunal indicated that it hazutht that the matters were
formulated somewhat differently this time, and tihatas trying to give the applicant a
chance to respond to issues that had not yet laesadrwith him. However, if the
representative felt that the issues had already beeered previously under the s.
424AA procedure he should say so, and it was Uypnioto decide whether he wished
to respond now or not. The Tribunal further noteat the applicant had claimed for the
first time at the last hearing that he had beerrgiessons by the priest and that it may
have difficulty accepting this claim given thahad never been advanced at an earlier
stage before.

The Tribunal also put to the applicant that atl#s¢ hearing he had said that he was not
able to express his sexuality in a public mannéMROM and that he had to hide his
sexuality. The Tribunal noted that this was incstesit with his evidence at the hearing
that he had been at a bar hugging his boyfriendlzaitdhe man who had beaten him

up saw him doing this, and this is why he attadkied The Tribunal asked whether he
had any comment on this. The applicant said thalish@ot.

The Tribunal also put to the applicant that hisnalghat he had to hide his sexuality
was also inconsistent with his claim that he cowdtiget a job anywhere because
everyone in [Town 3] and [Town 1] knew that he wgay. The Tribunal asked whether
he had any comment, and the applicant said no.



106. The applicant’s representative informed the Tribdinat he had only just received the
recording of the previous hearing and asked farrgnér two weeks to provide the
applicant’s s.424AA response. The Tribunal agreeti¢ extension. The Tribunal
asked if the applicant had anything final he warttesay, and he said no. The
applicant’s agent also indicated he had nothinth&rrto add.

Post-hearing Submissions

107. [In] December 2011, the Tribunal received the fwllay submissions from the
applicant’s representative:

Further submission re s42 AA t)particulars of imfation notified by the Member, and other matters
raised by the Member, at hearing [in mid] Noverdued [early] December 2011

At a resumed hearing [in mid] November 2011 the Mem

. guestioned [the applicant] about some mattersiaalt with at the hearing [in early]
November 2011; and

. gave notice under s424AA of five particularsmfbrmation that could be the reason, or part
of a reason, for affirming the decision to refuse[applicant]'s application for a protection visa.

And at a hearing [in early] December 2011 the Membe
. invited [the applicant] to respond to possibleipretations of the evidence, viz that he is

not gay, which goes to the basis of his claim fatgction, and that he has given contradictory
evidence about his religious background; and

. raised three more s424AA particulars of inforrmatihat could be the reason, or part of a
reason, for affirming the decision to refuse [tpplecant]'s application for a protection visa.

Because one of the non s424AA issues raised [ly]da@cember overlaps with the ‘unfinished
business' from [early] November 2011 dealt withrfid] November 2011 and a s424AA particular
of information of 19 November 2011 leave was soutghespond to them together in writing.

The date of the school picnic

An important part of [the applicant]'s account &f fears of persecution for being gay was an
occasion at a school picnic where he was caughgjppropriate circumstances with a friend and thus
exposed as being gay to the school authoritiesifidensistency which the Member discerned is
that:

. [the applicant] told the delegate it was [in] Gm¢r 2007;

at the hearing [in] November 2011 he said it wageéyaber 2007, and + at the resumed hearing he
said it was 3wks before his 18u' birthday. NB 3bk$ore [the applicant’s] 18th birthday would be
[November] 2007.

These dates are only a few weeks apart. The vargtieflect the fact that [the applicant] doesn't
have records. At different times he has soughatoutate the date by reference to his birthday and
public holidays in Macedonia because the schodlipécare held on public holidays. In the same way
that, in Australia public holidays are sometimesealied on the Monday closest to the actual date of
the event being commemorated, in Macedonia ititalys. In that portion of the public and school
calendar there are public holidays on 8 NovembdrldnOctober which commemorates the



liberation of various parts of the country in WWAIny miscalculation is an honest mistake. If [the
applicant] was seeking to give a false accounbitl be easy to have a consistent date. The fatt th
he spontaneously arrived at minor, practically msmuential, variations when calculating the date i
evidence that it is not a contrived account.

Unfavourable school certificates and university eny

The inconsistency discerned by the delegate is that

. in his evidence [the applicant] stated that wherwas “outed' after the incident at the

school picnic, he received unfavourable commentsiabis character on school

certificates, which was why he did not obtain unsity entry; whereas

. the school certificates submitted with [the apgfit]'s student visa application stated that

his character was “exemplary'.

As the decision record notes, the certificate ted&ebruary 2007. The incident at the school picni
occurred in October or November 2007 (see previauscular) and unfavourable comments began
after that and, hence, this is not an inconsistency

The attacker

At DIAC [the applicant] said that he did not knofathie perpetrators of the attack after his 18th
birthday celebration knew him, that they were seriég at him but he could not remember what, and
later that the police told him a friend of the ekiar had seen him and his friend together in the ba
At the RRT [in early] November [the applicant] shiel had been abused for being homosexual, that

he did not know his attacker who had been at thbtrdlub and seen him with his friend. The
apparent inconsistency is:

. [the applicant] knowing the content of the verBlalise he received while he was being
beaten; and
. that the attacker was in the bar and saw [théigg] with his companion rather than being

told of it by a friend.

[the applicant] concedes that his account at th& RRin embellishment on what he told the
delegate,

But it is not an embellishment for purposes of iaying his prospects of convincing the RRT that he
has a well founded fear of persecution on accofibeimg gay in Macedonia. It is a surmise from
being told by police that the attackers claimed thay had been provoked by [the applicant’s]
behavior at the night club and that the motivehefattack was clearly his homosexuality. It is [the
applicant]'s conclusion after reflecting furtherwhat the police told him and the fact that he doul

not remember what was being said. This is not eorisistency that should be the reason, or part of a
reason, for affirming the decision to refuse [tpelaant]'s application for a protection visa.

The theft

The fourth particular of information that could d@eason, or part of a reason, that would leabdeo t
RRT affirming the decision to refuse [the appli¢arapplication for a protection visa concerns
inconsistencies between his accounts of the robtifethe internet cafe at the DIAC interview and at
the hearing [in early] November 2011. [The applttaoncedes that he embellished the story at the
RRT hearing and apologises for this. The accouaithi gave to the delegate is correct.



Specifically, he did consult a lawyer and was aglithat the matter could be defended but he was
not confident he would get a fair hearing in a te{Town 1]. He had in any event already made
arrangements to come to Australia.

The letter or document from the court was deliveécedis home 3 days before he left for Australia.
He had already left for Skopje to collect his passprisa and tickets and departed Macedonia for
Australia from there. He never returned home buwvhe told about the letter by his brother.

[The applicant] was being framed for a criminalewfte that had nothing to do with him because of
prejudice against homosexuals. As noted he embedlithe account for the RRT and relies on his
account to delegate.

[The applicant’s] religious commitment

The extent of [the applicant’s] religious commitrheras raised by the Member in two of the
s424AA particulars of information, the remainingttees dealt with [in] November and one of the
non s424AA matters that the Member raised [in ¢&gcember 2011. There is no inconsistency on
this that should be the reason, or part of a redsomffirming the decision to refuse [the apptits
application for a protection visa.

[The applicant] was born into a Macedonian Orthoftoxily in a society where a person's religion is
generally ascribed by the family they are born,imthich also determines which of the two ethnic
groups: Macedonian Orthodox; or Albanian Muslingyttare members of. He is not very religious
but his parents are devout.'

[The applicant] currently only attends church imétently. He was only attending church a few
times a month before 'he was counseled by thetpard. a few times year since then. [The
applicant] was quite clear, when pressed by the Mathat he was not personally troubled by
religious doctrines and homosexuality because lesmibcare about it, does not go to church often
and regards such issues as ‘religious not politicalnot affecting his human rights . This is not
inconsistent with his evidence a few minutes eathiat religious disapproval, manifest most notably
in counseling by a priest a year after he realtsedvas gay, affected his feelings about being gay
because he was admonished and told he would H@ddéen' from the church unless he changed.®
But that was a matter of practical survival in aisty where identity is, in large part, defined by
which religious congregation a person is a membérwas not a matter of personal conscience for
[the applicant].

In the terms of the particular of information ofsteubject notified [in mid] November. [The
applicant’s] accounts of his religious commitmerg aot contradictory. He has not based his claim to
have a well founded fear of persecution for beiag gn experience of persecution by the church.
The doctrines of the church include values thatattarize gays as deviant and diseased but ittis no
the church that has been the agent of the perseduti has experienced. 1-10 has experienced denial
of educational opportunity, denial of employmenporunity, beating and subsequent police
indifference and being framed for a criminal offerie, did not commit, with police concurrence
because he was gay in Macedonia.

This has informed his fears if he is returned tachtionia and those are the concerns he had hitherto
submitted to DIAC and the RRT. [The applicant'dpims' [in mid] November 2011 regarding the
church were in answer to questions of the Membdr properly construed, they are not inconsistent
with his earlier answers.

Counselling by a priest

Our comments regarding the previous particulanfifrimation apply to this particular of

information. This matter arose from questions aljht applicant’s] experience with the church. The
reason why he had not hitherto raised the facthtbatas called in and admonished by a priest is
because he does not rely on fears persecutiongaghtlirch in mounting his claim to have a well
founded fear of persecution because of memberdlaparticular social group if returned to
Macedonia. They are proponents of homophobic vatudtacedonia that were cited in our
submission of 1 November 2011. But they are noatjents of the persecution he has experienced.



This difference, not inconsistency, between [thegliapnt’s] account of [early] December 2011 and
earlier occasions was because he had not been als&atit on earlier occasions and, as noted, it
was(is) not the basis of his claim. This is notraonsistency that should be the reason, or pat of
reason, for affirming the decision to refuse [tpplacant’s] application for a protection visa.

Being openly gay

This inconsistency which the delegate discernetiabald be the reason, or part of a reason, for
affirming the decision to refuse [the applicantfsplication for a protection visa is that his evide

[in mid] November was that it was not possible ¢odpenly homosexual in Macedonia but [in early]
December 2011 he said that he and his friend wegeelg hugging iii the bar on his 18' birthday.dt i
not a simple dichotomy. [The applicant] would natb openly lived with his companion or (say)
hold hands in the main street during daylight h@nd the fact that lie behaved “adventurously' with
a companion while drinking in a bar at night doesneasonably suggest that he does not ,genuinely
believe that he cannot live openly as a homoserudiacedonia. [The applicant] was beaten as a
consequence of his behaviour that night which corihis assertion of [mid] November that it is not
possible to live as a homosexual in Macedonia. Bhi®t a reason, or part of a reason, for affignin
the decision to refuse [the applicant’s] applicatior a protection visa.

Being known as a homosexual

This particular of information which the Member aisned that could be a reason,. or part of a
reason, for affirming the decision to refuse [tpelacant’s] application for a protection visa is an
inconsistency between his claim that he had to hiséhomosexuality and the fact that “everyone' in
[Town 3] and [Town 1] knew he was gay, [the appiitavas outed at a school picnic against his
will. It is known that that fact was made knownuriversity admission authorities. Macedonia’s a
homophobic society. Whether it was salacious gassthe sanctimonious transfer of information
[the applicant’s] reputation in those small comntigsi of 30+thousand and 40.1-thousand population
is such that he cannot get a job, It may be thatdputation contributed to his being selectedafor
beating after his 18th birthday. The fact that fpplicant] finds it prudent to not overtly displgsy
behaviour in public and exacerbate his chancegmdr@ncing persecution is not inconsistent with
the fact that his reputation has spread as fartessi- contrary to his wishes. This is not a reaso
part of a reason, to affirm the decision to refitbe applicant’s] application for a protectionais

[The applicant’s] religious commitment

This was raised by the Member [in mid] November2@% one of the matter's that had not been
covered [in early] November 2011. It was explonedniore depth than before. [The applicant’s]
answers at this point form one leg of the disceisdrepancy that was the s424AA particular of
information which was notified later in the hearisgd is addressed at pages 3-4 herein.. We rely on
those points,

[The applicant’s] realization that he is homosexual

This was also raised by the Member [in] Novembelrl28s one of the matters that had not been
covered [in early] November 2011. [The applicamthfidently answered the Members questions
about what it was like to realize you are gay incktdonia. This also touched on religious questions.
[The applicant] answered difficult open-ended gieest such as:

Describe for me the thought processes when yoisegayou were homosexual.

Such questions can give effusive witnesses an tymtr to explain their claims but applicants who
are reticent can be stuck for words. [The applicaked for most of the questions to be repeated and
thought carefully about his answers. He explain@a m a society where homosexuals are told they
'have a brain problem or are insane' he felt narkhalwas affected a little emotionally but not much
He spoke of good feelings, being free to speakhers and able to discuss each other's problems.
These were fulsome answers spontaneously givendstigns that did not suggest an answer. They
credibly answer the questions that the Member asked

Is [the applicant] gay?



As a preliminary point [in early] December 2011 Member gave notice that it was open, on the
evidence to that point, to conclude that [the aggpif] is not gay. In view of the evidence of [the
applicant in mid] November cited above about thecpss of realizing that he is homosexual this
notice by the Member came out of left field'. Tlwedence of [the applicant] in this matter since th
visa application has consistently, and crediblgrbthat he is gay. Matters that have caused the
Member to discern reasons, or parts of reasons thehgecision to refuse his application for a
protection visa might be affirmed were formulatsdsd24AA particulars of information [in]
November 2011 and [early] December 2011 and areeadeld herein. The Member is urged to
review [the applicant’s] evidence in the light bétpoints made herein and conclude that he is gay.

[The applicant’s] religious cominitment

As a preliminary point [in early] December 2011 Member also gave notice that the evidence on
[the applicant]'s religious commitment was contcaaly. This was raised by the Member [in mid]
November 2011 as one of the matters that had rest bevered [in early] November 2011. It was
then explored in more depth than before. [The apptis] answers at this point form one leg of the
discerned discrepancy that was the s424AA parti@flanformation which was notified later in the
hearing and is addressed at pages 3-4 herein. Werr¢hose points.

Submission

It is respectfully submitted that: the particulafsnformation notified [in mid] November 2011 and
[early] December 2011 are not reasons, or pansasfons, for affirming the decision to refuse [the
applicant]'s application for a protection visa; dmslevidence in relation to the other mattersaichis
supports the proposition that he has a well fourfdadof persecution for being gay if he is retarne
to Macedonia.

....(sic)

FINDINGS AND REASONS

108.

109.

110.

The Tribunal accepts the copy of the applicantsspart that is on file as evidence that
he is a national of the Former Yugoslav RepubliMatedonia (FYROM) and has
therefore assessed his claims in reference to FYRDMre is no evidence before the
Tribunal to suggest that the applicant has a tigleinter and reside in any third
country.

The applicant claims that he is a homosexual aatath a result he has suffered various
forms of discrimination and harassment amountingeigecution in FYROM,

including the denial of entrance to university; idonf employment opportunities; a
physical attack that the police failed to propeénlyestigate; ostracism by his family;
ridicule and abuse from his local community; anddaccusations of a crime he did
not commit. He fears that if he returned to FYRQ14 treatment would continue and
he would be prosecuted for the false charges. ppkcant claims that the police

cannot protect him as they are responsible for smintige mistreatment feared and
because they would fail to protect him due to lmisbsexuality.

The Tribunal accepts that the applicant’s claimsiiddde Convention related, if they
were made out through the evidence, by the apgiecarembership of a particular
social group, 'homosexual men in the Former YugoRkpublic of Macedonia'. It is
well-established that homosexuals in a given cquedn constitute a particular social
group (e.gApplicant S395 of 2002 v Minister for ImmigratiomdaMulticultural

Affairs (2003) 216 CLR 478
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The Tribunal has considerable reservations abeutrddibility of much of the
applicant's evidence, as indicated to the appliaatite hearings. The Tribunal is not
required to accept uncritically any or all of tHeegations made by an applicant.
Further, the Tribunal is not required to have rabgtevidence available to it before it
can find that a particular factual assertion byapplicant has not been made out.
(Randhawa v Milge&1994) 52 FCR 437 at 451 per Beaumor&elyadurai v MIEA &
Anor (1994) 34 ALD 347 at 348 per Heerey J &uwpalapillai v MIMA (1998) 86 FCR
547). Having carefully considered the applicanVglence in its entirety together with
his agent’s submissions, the Tribunal does not@dbat the applicant is homosexual
as claimed. The Tribunal therefore finds that hesdwoot have a subjective fear of harm
in FYROM by reason of his membership of a particstzcial group ‘homosexual men
in FYROM'. The reasons for these findings follow.

The Tribunal found the applicant’s evidence intielato his sexual orientation to be
vague, unconvincing and lacking in detail and dviitly. The Tribunal observes that,
in general, self-identification of an applicantresnosexual should be taken as an
indication of the individual's sexual orientatidiowever, this is only the case if the
applicant’s account appears credible, or whereettisrthe full, consistent detail and
the plausible noting of small points, unlikely te bbserved or recounted by a person
who had not had the experiences describiNH{CR Guidance Note on Refugee
Claims Relating to Sexual Orientation and Gendentdication 21 November 2008).
In this respect, the Tribunal finds that the agpiichas not been able to recount
consistently or plausibly the detail of his expedes.

The Tribunal is mindful of the fact that an appfitanay find it particularly difficult or
embarrassing to discuss claims in relation to hisen sexual orientationWWAIH v
Minister for Immigration and Multicultural and Ingenous Affair§2003] FMCA 40
per Raphael FM at [23]). The Tribunal has alsonakéo account that claims relating
to a person’s sexual orientation require partidylsensitive investigation. While the
evidence of claims of persecution by virtue ofgielus beliefs or political opinion, for
example, can be tested by questioning an appladamit those beliefs or opinion based
on objective information, it is particularly diffitt to assess whether an applicant’s
claim to be homosexual is genuine or merely coetfifor migration purposes. The
Tribunal has also taken into account the diffi@dtassociated with the discussion of
what may be regarded as private, sexual mattensekier, even taking all of these
factors into account, the Tribunal did not find #pplicant's evidence regarding his
sexual orientation to be credible.

The Tribunal found the applicant’s account at tearing about the development and
progression of his homosexual identity to be ex&élgmague and basic. He often gave
simplistic and unconvincing responses that lackeddetail that characterized other
aspects of his evidence regarding his homosexuality applicant also appeared to
experience considerable discomfort and difficuttyanswering the Tribunal’'s questions
on this issue, which raised serious doubts in tifguhial’'s mind as to whether indeed
he was homosexual as claimed. He often claimetbnatderstand straightforward
guestions about how he became aware that he waangaye impact that this
realization had on him. His evidence on this peias often characterized by lengthy
silences. In response to the Tribunal's resultmgueies as to whether he found
answering the questions difficult, he remainednsite asked for the question to be
repeated. The Tribunal has taken account of themmsions of the applicant's agent
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that he answered questions to difficult open-ergiezstions that were put to him which
"could give effusive witnesses an opportunity tplain their claims but applicants who
are reticent can be stuck for words." The submmsstben go on to state that after
thinking carefully, the applicant gave fulsome aessmo questions that did not suggest
answers. The Tribunal does not find this charasa¢ion of the applicant’s evidence
persuasive, and observes that the applicant haliffraulty talking about his sexual
orientation when it came to elements of his cldat he had put forward himself,
where he had the opportunity to rehearse his testymWhen it came to the Tribunal’s
efforts to test the applicant’s evidence on thestjaa of his sexual orientation,
however, the applicant appeared to experience @eradle difficulty in answering the
guestions.

The Tribunal acknowledges the challenges of aditud) the progression of one’s self-
awareness, particularly in regard to sexual orteriaand particularly when the
applicant comes from a cultural context where hawroality may not be openly
admitted or acceptable. However, according to gpieant’'s own evidence, he was
not affected by these cultural constraints in teofisis own feelings about his
developing awareness of his sexual orientationsaie that even though others in his
country of origin said he was ‘sick’, ‘insane’, ‘brain-poisoned’, he felt ‘normal’ and
‘happy’ about the realization that he was gay. Thbunal therefore finds it difficult to
accept that the applicant was not more comfortabtait talking about his sexual
orientation in a spontaneous and open way. Wheitibunal raised with the
applicant its reservations about whether he wafadth homosexual as claimed the
applicant merely stated that he was homosexual.

The Tribunal also finds that there were a numbenadnsistencies in the applicant’s
evidence that undermine the overall credibilityhsf claims.

The first inconsistency was in respect of the ayapii’'s evidence in relation to the
physical attack which he claims took place afteldfiea nightclub in November 2008.
As put to the applicant at the hearing, he claimeuls interview with the delegate of
the Department that he had no idea if the persanattacked him knew him. He stated
that his attacker was screaming at him but thatiti@ot remember what he was
saying. He said that the police later told the @ppit that the attacker's friends told him
that they saw the applicant in the nightclub hugdirs boyfriend. At the Tribunal
hearing, the applicant said that the person wlazlkéd him was shouting abuse at him
about his homosexuality. The applicant said thewaliiacker knew he was gay as his
attacker had been sitting at the opposite tableeatightclub and had seen the
applicant hugging his boyfriend. The Tribunal kelsen account of the submissions of
the applicant's agent that acknowledge that thécamp "embellished” his account to
the Tribunal. The Tribunal does not find the expl#on in the submissions for the
embellishment — that this was the result of thdieapt reflecting further on what the
police told him and that he could not remember wies being said - to be
convincing. The Tribunal finds that the inconsisies in these accounts of the incident
cast doubt on whether it actually occurred andTitieunal finds that it did not. The
Tribunal further finds that the applicant's acknegidement that he has given
inconsistent accounts of this incident undermihesaverall credibility of his claim.

The second inconsistency arose in the applicamiteace in relation to the false
charges regarding the robbery of a café that hmslaere laid against him in
FYROM. As put to the applicant at the hearindhigaccount to the delegate he
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claimed that four men who were guilty of the rohbeontacted him to inform him that
the police had pressured them to act as witheggmesst the applicant in court, while at
the hearing he said that a policeman and anotheopevho he did not know were
named in a court document as witnesses; he toldelegate that he contacted a lawyer
but at the hearing he said that he did not comtdaivyer; he told the delegate that he
had received no documents regarding the case wathitee hearing he said that he
received a document 3 days before he left FYROMAigstralia; he told the delegate
that one of the guilty men informed him that he #mlothers had been fined and the
case was closed, while at the hearing he saichthaad never been in contact with
anyone else in FRYOM about the case apart fronbioither at any time since arriving
in Australia. The Tribunal has taken into accotnet ¢xplanation of the applicant's
agent that he "embellished" his account at theilhgand that he relies on his account
to the delegate of the Department. The accountmaoasistent in such major respects
that the Tribunal does not accept that the falsesations against the applicant were
ever made and finds that the evidence providedh&ypplicant both to the delegate
and the Tribunal is not credible. The Tribunal dlads that the extent of these
inconsistencies reflects very poorly on the applisageneral credibility.

The third inconsistency arose in relation to thegligant’s claim at the hearing that he
was unable to live openly as a homosexual in FYR& that he had to hide his
behaviour and live in secret. In contrast, he alaoned at the hearing that the reason
he was attacked for being gay was because hidagdaad seen him hugging his
boyfriend at the nightclub. He further claimed ttiat reason he could not get jobs in
the towns of [Town 3] and [Town 1] was because rggae’ knew that he was gay, and
that he would be pointed out and jeered at by psassein the street of these towns
because he was gay. The Tribunal finds that theseuats are inconsistent, as it
follows that if the applicant had been forced itee'in secret' the general population of
[Town 3] and [Town 1] would not be aware of his galxorientation leading to public
ostracism and the denial of job opportunities agrokd.

The Tribunal does not accept the explanation ohfficant's agent for the
contradiction that the fact that he behaved ‘adwenisly’ with his friend at the
nightclub does not reasonably suggest that he mmtegenuinely believe that he cannot
openly live as a homosexual in FYROM and that itas a simple dichotomy. The
applicant’s evidence on this point was clear — bigahad to make himself ‘invisible’
and that he could not live openly as a gay persha.Tribunal similarly does not
accept the agent’s explanation for the contrachctiat seemingly everyone in [Town
3] and [Town 1] knew about his sexuality becausthefincident where he was caught
at school with his boyfriend. The Tribunal does actept that such a relatively minor
incident between two schoolboys, even in a socidtygre homosexuality was not
widely accepted, would be so widely circulatedhe point that everywhere he went -
in towns with a combined population of 100,000 0,000 according to the applicant's
own evidence - people would recognize him and gaimtout, leading to his inability
to get a job as claimed.

The Tribunal also finds that the applicant's evaderegarding whether or not he was,
in fact, a practicing adherent of the Orthodoxifaihd the discovery of his
homosexuality by his priest was contradictory aodfgsed. At some points he said he
did go to church, at others he said that he didEw¢n if the Tribunal accepts the
submissions of the applicant's agent on this gbatdthe is not basing his claim on
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alleged persecution by the church, the Tribunaldithat the general confusion
surrounding the applicant's account of his religibackground goes to his general
credibility. The Tribunal often had the impresstbat the applicant was making up his
evidence on the issue on the spot.

Further, the Tribunal found the applicant’s evidencrelation to his sexual history in
FYROM and Australia to be unconvincing. The Tribuioand the applicant’s
description of his claimed relationships with male&YROM and in Australia to be
generalized and lacking in detail to a degree¢hahot be explained merely by a
reluctance to discuss private, sexual matters thhTribunal.

The Tribunal has also taken into account the fzatt the applicant did not lodge an
application for a protection visa until [March] ZQJover two years after the date of his
arrival in Australia that was recorded in his potien visa application form. The
applicant’s explanation for the delay - that thssvdue to the fact that the financial
support for his studies had come to an end antivgas no longer possible to follow his
initial plan to apply for permanent residency afterhad finished his studies - indicates
that the timing of the lodgement of the visa agglmn had nothing to do with the
applicant's fear of persecution in his home counfrige delay in lodging a refugee
application is a legitimate factual argument anabwious one to take into account in
assessing the genuineness or at least the defttd applicant's alleged fear of
persecution (per Justice Heer8&glvadurai v. MIEA & Anor (1994) 34 ALD 346The
Tribunal does not accept that a person in the eqpis circumstances and genuinely
fearing harm if they were to return to their horoemtry would not have lodged a
protection visa application closer to their timeadfival in the country.

The Tribunal has taken account of the evidencé®fpplicant’s witness but did not
find that it outweighed its serious reservatiortsosg above regarding the credibility of
the applicant’s evidence that he is homosexual.Trrinal notes that the witness
stated that the applicant was gay based on thécapps self-reporting of this fact.
Accordingly, the Tribunal does not accord any digant weight to the witness’
testimony.

The Tribunal has also taken into account the sutionis of the applicant’s
representative in relation to two other matterstputim under s.424AA, namely the
date of his school excursion and the unfavouratited certificates referred to by the
delegate. The Tribunal accepts the agent’s subomisshat the variations in the dates
provided for the school excursion were practicailgonsequential, and that due to the
date of the school certificate there was no ingiascy. The Tribunal has therefore not
determined either of these matters to be adverdeetapplicant’s claims.

In light of the above the Tribunal does not acdkpt the applicant is a homosexual or
that he has ever engaged in homosexual acts tioredhips in either FYROM or
Australia. It follows that the Tribunal does notapt that he was discovered in a gay
relationship and reprimanded by his teachers aidrhbstracised by his family;
attacked on his way home from a nightclub; rididuded abused in the street; denied
entrance to university and employment opportunivegalsely accused of a crime he
did not commit.

Accordingly the Tribunal does not accept the agpliavould face a real chance of
serious harm as a result of being a homosexual vére to return to FYROM either at



the hands of his family, the police, educationatitations, prospective employers, the
courts, his community or anyone else in FYROM.

128. The Tribunal finds that the applicant does not faceal chance of serious harm
amounting to persecution for reasons of his menhigesf a particular social group or
for any other Convention ground. Accordingly, thrébtinal finds that the applicant
does not have a well-founded fear of persecutighimwihe meaning of the Convention
if he returns to FYROM now or in the reasonablyekeeable future.

CONCLUSIONS

129. The Tribunal is not satisfied that the applicard {gerson to whom Australia has
protection obligations under the Refugees Convanfitierefore the applicant does not
satisfy the criterion set out ;:136(2)(a) for a protection visa.

DECISION

130. The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA)
visa.



