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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958 (the Act).

The applicant, who claims to be a citizen of CHIRRC), arrived in Australia [in] December
1997. He subsequently departed Australia [in] Mdr@88 and returned again [in] April
1998. He applied to the Department of Immigratiod €itizenship for a Protection (Class
XA) visa [in] May 2010. The delegate decided taissf to grant the visa [in] June 2010 and
notified the applicant of the decision and his egwrights by letter [on the same date].

The delegate refused the visa application on teeslhat the applicant is not a person to
whom Australia has protection obligations underRedugees Convention.

The applicant applied to the Tribunal [in] June @@dr review of the delegate’s decision.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafRg to the Status of Refugees as
amended by the 1967 Protocol Relating to the StaEt&efugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225VIIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293ViIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents S152/2003 (2004) 222
CLR 1 andApplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdéteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s céyp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemfiainst a person as an individual or as a
member of a group. The persecution must have ariabdffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if



stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

18. Whether an applicant is a person to whom Austtas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

19. The Tribunal has before it the Department’s filatiag to the applicant. The Tribunal also
has had regard to the material referred to in tlegéhte's decision, and other material
available to it from a range of sources.

Background

20. The decision record of the delegate, which wasideal/to the Tribunal by the applicant
when lodging this review application, provides afussummary of the background to the
present application, as follows:

On [date] November 1997 the applicant was grantéthas UC Subclass
457(Business (Long stay)) visa. He arrived in Aal&ron [date] December 1997 and
was, on entry, permitted to remain till [date] Nowmer 1998.

On [date] March 1998, the applicant departed Aliatreeturning 42 days later on
[date] April 1998.

On [date] November 1998 the applicant applied flurther Class UC Subclass
457(Business (Long stay)) visa; however this apgibe was refused on [date]
January 1999.

This decision was affirmed by the Migration IntdrRaview Office on [date] May
1999.

On [date] May 1999 the applicant lodged an appbecator review and on [date]
April 2001, the Migration Review Tribunal affirmele decision to refuse the
applicant a visa.

On [date] May 2010 the applicant was located, detheind placed in Immigration
Detention.

The applicant has not departed Australia sincdatsarrival.

On [date] May 2010 the applicant lodged the curegmlication for a Protection
(Class XA) visa and remains in Immigration Detentio

21. The applicant submitted to the Department a wristatement as part of his protection visa
application, outlining his claims for protectionc@ording to that statement:

a. The applicant is a Chinese citizen of Han ethniditig parents live in China,
although he has not had any contact with them diedeft China in 1997 and
does not even know if they are still alive. He tvag sisters who both live in
Australia but he has lost all contact with themhbot
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. The applicant came to Australia on a subclass 4 hecause he wanted to

better himself and improve his prospects. He stttatiit was not possible for
him to improve his prospects in China due to hmsilabeing capitalist. He
also stated that his grandfather was killed fongei capitalist and the
applicant was not able to be promoted in China lezaf the communist
system which keeps everyone at one level.

. When his 457 visa expired, the applicant appliedafoother visa but was

refused.

. The applicant met his wife and they were married000, although she left

him six months later and they did not have timtilge a spouse visa
application.

. The applicant is no longer in contact with hisesistho sponsored his

application, because she wanted half of his prafitsout any contribution.
The applicant refused and his sister then refusegaonsor him.

The applicant has been settled in Australia for ¢&e years and considers it
his home. If he were to be returned to China helavba homeless and
unemployable. He does not have any contacts inaCdmal his parents have
not wanted any contact with him since his relatiath his sisters broke
down.

. Inrelation to who he thought might harm or mistrdgan if returned to China,

the applicant stated ‘I do not know what will hap@ad who will harm me.’
In relation to why he believed he would be harmethistreated if returned to
China, the applicant stated ‘I do not know, | batiehat due to my family’s
class | will be discriminated against.” He alsaedtizthat the government in
China is communist and do not accept capitalistsstdted that the
government will not assist him, he has no moneyisuioo old to get work
and he has ‘no idea with the Chinese environment'.

[In] June 2010, a delegate of the Minister refutbedapplication. The delegate found that
there was nothing to indicate that the applicaies of harm had anything to do with a
Convention ground. The delegate noted that thecgylstated during the Departmental
interview that he had not suffered any harm orréhsoation in China prior to coming to
Australia and was unable to state who would harmistreat him if he were to return.
Whilst he claimed that he would be discriminatediasgt because of his family class, the
delegate found that there was no evidence to stufipsr The delegate concluded that there
was nothing to suggest that the applicant has bewould be specifically targeted for a
Convention reason. The delegate also did not atcbapthe applicant would be denied
adequate state protection against his claimed fegtirned to China.

[On a further date in] June 2010, the applicantiadpo the Tribunal for review of the
delegate’s decision.

Tribunal hearing

The applicant appeared before the Tribunal [iny 2010 to give evidence and present
arguments. The Tribunal hearing was conducted thihassistance of an interpreter in the
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Mandarin and English languages. The applicantrefesented in relation to the review by
his registered migration agent, although his agehnhot attend the hearing. The following is
a summary of the evidence given at the hearing.

The Tribunal asked the applicant about his workolnysin China and Australia. He stated
that he worked in China for approximately 20 ydarghe [company deleted: s.431(2)], a
state owned company. He worked as an electricathé company, working primarily for
the Xinjiang subsidiary and then he was transfeimgglear deleted: s.431(2)] to the Nanjing
subsidiary. He came to Australia in December 189F set up an import/export company,
trading in products to and from China, includingisg products to the company he
previously worked for in China. The Tribunal asklkd applicant whether he had ever left
Australia since his initial arrival in December T9%e stated that he had not. The Tribunal
noted that, according to the movement records Ingkthe Department, he was outside
Australia for approximately six weeks in March/A@®998. The applicant recalled this
occasion, stating that he travelled to China immemtion with his import/export business to
arrange some goods and then he returned to Aastrdlhen asked by the Tribunal, he
confirmed that he did not experience any problentis the Chinese authorities in connection
with that trip and was not arrested.

The Tribunal noted the applicant’s migration higtsince arriving in Australia, as
summarised in the decision record of the delegétee Tribunal asked the applicant whether
he reported to the Department following the outcafleis unsuccessful application to the
Migration Review Tribunal (MRT) in April 2001. Thepplicant stated that he married an
Australian citizen in 1999. However, in April 2068e cheated money from him and then
ran away to New Zealand. He moved out of her addaed no longer received any
correspondence from the Department. It was orér &iis recent detention by the
Department that he became aware of the correspoadelating to these matters. The
Tribunal noted that he was located and detaindday 2010 and asked why he made no
contact with the Department in the nine year pefadidwing the outcome of his MRT
application. The applicant said that he wantecbiatact the Department but he did not
because of the language barrier, as well as a inpky that he sustained. He stated that at
that time he was giving up on life and thought tmatvould just live as long as his life would
last.

The Tribunal asked the applicant about why he fehmng returned to China. He stated that
he suffered political discrimination in China dwehis family’s background. His grandfather
was an anti-communist member before the founding®fChinese State in 1949. In
approximately 1950-51, his grandfather was arrelsteeéscaped to the mountains. He was
in hiding for a year before he was arrested and publicly sentenced and shot. He stated
that his grandfather was also an influential cdigitavho established a significant textile
factory in China. The Tribunal asked the applidastgrandfather's name. The applicant
stated that his grandfather passed away very sarhe has forgotten his name. He stated
that there was a celebration held on the anniversanis textile factory and his name was
mentioned in connection with the history of thattéay, but the applicant did not have a
chance to check his name and does not know it Aidve. applicant added that, because his
grandfather was shot by the Communist Party, lastasvere not returned to the applicant’s
family in the 1980s when the Chinese governmenirmed the assets of other capitalists to
their families. The Tribunal asked the applicahttvall of this had to do with the fears that
he faces if he returns to China now. He statet] bewause he has a bad political
background, it makes it very difficult for him t@ dhings back in China. He stated that he
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wanted to make clear that he was talking abousiti@tion before he left China, not
presently.

The Tribunal asked the applicant about the probleensxperienced in China prior to coming
to Australia. He stated that he was discriminagainst in the factory where he had worked.
He gave as an example of this a skills competitiah was held in his workplace in the early
1980s in which he finished number one. However mianagement of the company spoke
with him and asked him to vacate his first prizd &e only got the second prize. He stated
that this was because of his family backgrounde Thbunal asked about any other
examples of problems or discrimination he experena China. He stated that many of the
people working with him got pay rises but he did Ibecause of his family background. He
also stated that, when employees were allocatgueprohe got the bad ones and was always
the last one on the list. The Tribunal asked hevkiew that these problems were due to his
family background and not some other reason. Bedthat he believes that it could only be
because of his family background. He believed tieatvas a number one employee of the
company and there were no other reasons givemt@hd people with lesser working
experience than him got these benefits. The Tabasked whether anyone in the company
ever told him that it was because of his familykmgound. He stated that it was obvious and
everyone was aware of it. He noted that it wadfardnt social environment back then and
maybe things have now changed. However, backybenfamily background or family
political denomination was a key factor in youelif

The Tribunal asked whether, aside from discrimoratit work, he had experienced any other
problems in China prior to coming to Australia. eTdpplicant stated that the other issue was
religion. He stated that his aunt was a Christiégsionary who travelled around China
spreading the gospel. In 1983 or 1984, she visitedand gave him a religious calendar and
a copy of the Old and New Testament. He kept threkes dorm room where he lived at
work and was reported to his employer. He stdiatiie received an administrative penalty
for this. The Tribunal asked about the naturénef penalty and he stated that there were
different categories of administrative penalty,tsas the big penalty or the normal penalty.
The big penalty can last for one year or two yaai he got the big penalty that lasted for
two years. The Tribunal asked what happened duhisgwo year period and he stated that
he was not allowed any beneficial activities in tlogporation, such as promotion, awards or
property distribution. The Tribunal asked whethemwas ever kept in administrative
detention and he stated that he was not. UndeChineese system, he stated, there was a
difference between a legal penalty and an admatigé penalty. An administrative penalty
meant that you were still a free person but hadfafour rights taken away. The Tribunal
asked whether he continued working for the compard/he stated that he did. The
applicant added that he then received a seconchatrative penalty for listening to Voice of
America, BBC and an Australian broadcast on hisoradhilst he was at work. The Tribunal
asked when these penalties were imposed. He shatethe first was in around 1982 or

1983 and the second was in around 1989 or 1990.

The Tribunal asked whether there were any othdslenos he experienced in China prior to
coming to Australia. He stated that there wereyrmanblems but he could not think of any
others. He stated that his father was beaten bade/ by the Chinese Communist Party
during the Cultural Revolution, in around 1968 6692. His father was locked up for six
months for no reason and when he returned homadhenlarks on his back from being
whipped.
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The Tribunal noted to the applicant that many efphoblems he had been talking about had
happened a long time ago and asked why he stitdegeturning to China. He stated that,
before coming to Australia, he was an employeesiate owned company and had all of his
entitlements. If he were to return to China he ldawt have a job and would not be able to
support himself. He has been away from China fong time and China has undergone
tremendous change and he would be unfamiliar Wighnew environment. He also stated
that China has a huge population and someone aigeisvould be unable to compete with
young people in their twenties.

The Tribunal asked whether, aside from difficuliesupporting himself, he faced any other
harm in being returned to China. He stated thagthvernment would treat him differently
because they would know that he does not like thagse Communist Party. The Tribunal
asked how the government would know this. He dtttat, when he first came to Australia,
he maintained contact with people from his forr@npany and he told them what he
thought about the Communist Party. He added thati$o published articles. The Tribunal
asked when he published these articles and helsteeit was in around 2002 or 2003 but
he could not remember exactly. The Tribunal asiedre he published these articles. He
stated that it was on the internet. He believedl tie website stopped existing a long time
ago. He also referred to the ‘sina’ website wherdnad published articles, although he
believed that they were no longer online. Theckasi criticised the Chinese Communist
Party and its one party system. He also statachthbroadcast a speech against the
Communist Party, but it was blocked. The applictated that he no longer has a copy of
these articles and was unable to provide the dpeedb address where the Tribunal could
find these articles, aside from stating that heéelet that they were on the ‘sina’ website.
The Tribunal asked what he thought the governmeniavdo to him on account of these
articles and broadcasts. He stated that Chintdlia sery autocratic country and he believed
that they would limit his freedoms, such as higdfi@m of speech and freedom of movement.
He stated that, when someone returns to China,areeglosely monitored, particularly if
they have a bad family background.

The Tribunal noted that his statement to the Depamt outlining his claims for protection
made no reference to him publishing speeches adoests against the Chinese Communist
Party. The Tribunal noted that there was also eatian of him suffering administrative
penalties in connection with his employment. Tppli@ant stated that people from the
Department were not very helpful so he did notttedim a lot of things, but he was speaking
freely today. The Tribunal asked whether he thklDepartment about these matters during
his interview. He stated that, when he was dethihe asked to see a solicitor and was told
that he could not. He was later given a solicitat, it was not a solicitor he wanted. The
solicitor told him that it would not be possiblediay in Australia so he did not trust the
solicitor or tell him everything. He stated thatlmas been in Australia for 10 years and does
not trust solicitors because they only have mondieir minds. The Tribunal put the
applicant on notice that it was having difficultycapting the aspects of his claims raised for
the first time before the Tribunal, noting thaiviis concerned that he had fabricated these
claims to strengthen his overall protection appiccagiven that he did not raise these matters
when given an earlier opportunity to do so wherging his application or during his
interview. The applicant stated that he couldreotll what was said during the interview.
He felt that it was just a formality and not a pgomterview so he did not take it seriously.
The Tribunal asked whether the Department officerstjoned him about his reasons for not
wanting to go back to China during his intervielde stated that he probably was asked, but
he did not tell them about his anti-Communist Particles or broadcasts. When the
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Tribunal asked why not, he stated that they propdial not ask him that question. The
Tribunal asked why he did not tell the officer whathad done in the past whilst explaining
his reasons for fearing persecution. The applistated that his solicitor has misled him. He
stated that he had told the solicitor about thesg$ but the solicitor said that it would not
help his case because he could only apply on ceigggrounds. He therefore did not mention
these things. The Tribunal asked whether he t@department about his religious grounds
for fearing persecution during his interview. Hated that he did. The Tribunal asked what
he said and he said that he told them that he waa devout believer, but his aunt is a
missionary who travels around the country spreatheggospel.

The Tribunal asked the applicant about his fearetirning to China for reasons of religion.
He stated that he won't dare to believe in higref after the penalties he experienced at his
work in China. He noted on a number of occasioasltle is not a devout Christian, but he
has read the Bible. The Tribunal asked whethdrduegone to church and he stated that he
had been to quite a few churches in Australia dsal lead been to Bible studies groups in
people’s homes. He stated that he attended climijshburb deleted: s.431(2)] where the
service was conducted in Mandarin. That service eeenducted at approximately 2pm. He
has also been to a church in [suburb deleted: §3nd has been to the home of a friend in
[suburb deleted: s.431(2)] for Bible studies. Thmdunal asked what his denomination of
Christianity was. He stated that he does notydmdlieve in the religion very deeply; he just
listens to the sermon and discusses with peopleeiBible studies groups because he is
interested in history and enjoys the discussidrtge Tribunal clarified that he did not know
what denomination of Christianity he was. He stdatet he was definitely not a Mormon.

He stated that, whilst in detention, church peapi®e once a fortnight and they enjoy
talking to him because he knows more Bible stahes they do. The Tribunal asked the
applicant to tell it some of those stories. Heestdhat there are historical stories relating to
the Bible, such as things that happened during tMatar Il as well as the expedition of the
Crusades. The Tribunal put to the applicant thatet was nothing in the Bible about World
War Il or the Crusades. The applicant statedhbdtas read this from other books and he
comes across these stories when he talks abouth®osgligion has originated. The Tribunal
asked the applicant if there were any other stdraaa the Bible that he could talk about.

The applicant thought for a moment and then stdiaddthere was a story about the Last
Supper. He stated that this is the most famouy.stde stated that he has read many of the
stories but he has now forgotten them. The Tribasked the applicant to tell it more about
the story of the Last Supper. He stated that kedkénitely read this story, but has now
forgotten it. The Tribunal asked for how long tesbeen a practising Christian. He stated
that, not long after coming to Australia, he stdgeing to church. He stated that he was not
a practising Christian in China because he wasit@d. The Tribunal put the applicant on
notice that it was having difficulty accepting tlnt was a genuine Christian, given his lack
of familiarity with the religion and given that lhed not raised this as part of his claim with
the Department. The applicant stated that hetisugi@vout religious person and ‘I haven't
actually believed in a religion’ The Tribunal afeed whether this meant that he does not
actually believe in Christianity. He stated thatvrs not saying this; he was just saying that
because his status issue is not settled, psyclalbghe is not settled so he can’t take part in
all the activities.

The Tribunal put to the applicant that it had In&é to the recording of his interview with the
Department and did not recall him mentioning hlgien in connection with his claims for
protection. The Tribunal noted that it was concdraeout this because he had claimed in his
evidence before the Tribunal that he did raisadligion. The Tribunal also noted that it was
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concerned that it appeared that he was only nasingahis religion before the Tribunal as
part of his claim. The applicant stated that hevkeimore about religion than an ordinary
person walking down the street, but not as mudoasone who is studying it every day.
He stated that he is also quite unsettled at thmenb so he is not very religious. The
Tribunal noted that this did not answer why he hadraised his religion with the
Department as part of his application. He stated lhe could not recall what he discussed
with the Department.

The Tribunal asked the applicant about the diffeedmetween the underground church and
state-sanctioned form of Christianity in China tbamh be practised lawfully. He stated that
his aunt belongs to the underground church in Chisxader the state-sanctioned church, they
have a bishop approved by the government. In dengnound church, however, the bishop
was not recognised by the Chinese government bsit@egnised by the cardinal He stated
that the underground church is more authentic tharchurch recognised by the state. The
Tribunal asked about the central beliefs of thisrch. He stated that they believe in God and
their minds are peaceful. The Tribunal askedalthelieve in Jesus Christ and he stated that
they believe in him greatly. The Tribunal askedatMime difference was between God and
Jesus Christ and the applicant stated that headilnow. The Tribunal asked the applicant

if there was anything else he wanted to say to detnate that he was a genuine Christian
and/or believer in the underground church in ChiHa. stated that the underground church
means that it has not been sanctioned by thelstiaieis more authentic.

The Tribunal asked the applicant why he had delayaking a claim for protection after his
initial arrival in Australia. He stated that hesuvaarried in 1999 and his wife left him in
2000 and he no longer received letters from theaigpent. The Tribunal asked why he
nevertheless did not contact the Department to raaktaim. He stated that this was due to
the language barrier and because he was feeliyghopeless about life at the time. He
stated that he did not come to Australia for momegause his living standard in China was
actually better than it is here. He stated thaigexl to be a man of ambition, but now that
has all gone.

The Tribunal explained to the applicant that theas potentially adverse information
contained on the Department file that it wantetbtanally put to him and invite his response.
The Tribunal stated that it would explain what gaeticular information was and how it was
relevant to its decision. It would then invite @iqgplicant to comment on or respond to that
information, but it advised the applicant that e ribt have to respond immediately but
could request additional time to do so.

The Tribunal stated the first piece of relevanbiniation was that there was information on
the Department file that he was detained [in] Mg @ after being located during a field visit
in [suburb deleted: s.431(2)] by the Departmentipliance section. On that day he was
interviewed by Department staff and asked if thveeee any reasons why he could not return
to his home country. The notes of that interviesord that the ‘no’ box was ticked, with a
written note indicating that he had answered ‘Besithe fact that | have no home, job and |
have lived in Australia for the past 10 years’.eTlribunal explained that the information
was relevant to the review because it could raegots in the mind of the Tribunal about the
genuineness of the claims that he had made aetdmnly. The Tribunal noted that it could
regard the evidence given at the hearing regatusglaimed religious reasons for fearing
persecution, as well as his claimed anti-CommuPasty views, as not genuine reasons for
his fear of returning to China. The Tribunal stitieat the apparent inconsistencies between
the answers given in that interview and the evideagizcen at the hearing could lead the
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Tribunal to question his credibility. The Tribursated that, if so, the Tribunal may then
guestion whether he was telling the truth aboutlasned fears of returning to China. The
Tribunal stated that this could be the reason drgdahe reason for affirming the decision
under review. The Tribunal confirmed with the apght that he understood the information
and how it was relevant to the Tribunal's decisidiie Tribunal then invited the applicant to
comment on or respond to the information, advisimg that he could request additional time
to do so. The applicant indicated that he wante@$pond immediately.

The applicant stated that he did not believe thaas reasonable for the Tribunal to rely on
what he said during that first conversation. Ag time he was in a state of shock because he
had been arrested and he didn’t think of anythieg.eHe stated again that his life in China
was more comfortable than his life in Australia &mlpurpose in coming to Australia was
definitely not for lifestyle reasons, but politia@asons.

The Tribunal explained that the second piece @it information was that he was
interviewed by an officer of the Department [inh&2010 in relation to his claims for
protection. The Tribunal stated that the recoraihthat interview indicates that he was
asked about previous problems he had experienceétdiima. Whilst he referred to
experiencing discrimination in employment, he madenention of having administrative
penalties imposed, either for reasons of his m@tigir religious items, or for listening to an
overseas radio broadcast. The Tribunal statedhlbatcording also indicated that he was
asked the reasons why he feared being returnetdit@C The Tribunal stated that the
recording indicated that he made no mention ofifiggoersecution for having published or
broadcast anti-Communist Party views. The Tribwtaied that the recording also indicated
that he made no mention of his religion as a reésohis fear of returning to China. The
Tribunal stated that the information was relevarthe review because it could, subject to his
comments, raise doubts in the mind of the Tribuvidi regard to his evidence at the hearing.
The Tribunal stated that this was because he didpear to have raised these matters when
given an opportunity to do so during his Departmetgrview. As a result, the Tribunal may
have concerns that he had invented these clainteéquurposes of the hearing. The
Tribunal stated that, if it were to take that vietnpay affect how the Tribunal viewed his
credibility generally and may lead the Tribunabtgestion whether he had been truthful in
his claims regarding his fears of persecutiontiimeed to China. The Tribunal stated that
that could be the reason or part of the reasoaffoming the decision under review. The
Tribunal confirmed with the applicant that he ursteod the information and how it was
relevant to the Tribunal’s decision. The Tributian invited the applicant to comment on or
respond to the information, advising him that heldegequest additional time to do so. The
applicant indicated that he wanted to respond imately.

The applicant stated that the previous interviews vegher casual, but he was taking it
seriously today. The Tribunal noted that it may aaxept that and may form the view that
he would have appreciated at the time that it waspportunity to explain his Protection
Visa claims. The applicant stated that he wasam what he wanted to say.

The Tribunal stated that there was another piegotantially adverse information that it
wanted to put to him to invite his response. dteddl that, according to the recording of his
Department interview, he was asked the questioyoilf were to go back to China, what do
you fear may happen to you?’ The Tribunal staled, taccording to the recording, as part of
his answer he stated ‘May be because China hagetidhey probably wouldn’t hurt me or
anything but I just wouldn’t have a promising fugur The Tribunal explained that the
information was relevant to its decision becauseutid, subject to his comments, indicate
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that his claimed fears do not amount to seriousharhe Tribunal explained that, under the
Act, the definition of persecution is qualifiedrequire that the person fears serious harm, as
opposed to a lesser form of harm. The Tribunatadhat, based on the above answer he
gave during his Department interview, the Tribumaly conclude that the harm he fears does
not amount to serious harm, but rather somethingemmonor. The Tribunal stated that, if so,
it may conclude that he did not meet the definifiona refugee under the Refugee
Convention in light of the qualifications to thafohition under the Act. The Tribunal stated
that this may be the reason or part of the reasoaffirming the decision under review. The
Tribunal stated that the information was also rafe\to the review because it could lead the
Tribunal to conclude that he does not subjectiVedy persecution or serious harm. The
Tribunal explained that it was part of the defmitiof a refugee that the person subjectively
has a well-founded fear of harm. The Tribunalestahat this could be the reason or part of
the reason for affirming the decision under reviévine Tribunal then clarified with the
applicant that he understood the information and iavas relevant to the review.

Following some further clarification from the Tribal, the applicant confirmed that he did so
understand. The Tribunal then invited the applitamespond to or comment on the
information, advising him that he could requestiadidal time to do so. The applicant
indicated that he wanted to respond immediately.

The applicant stated that he has been living intratia for 13 years and he now has no
house, work or anything else in China so he witllm®able to survive in China. He stated
that China is a populous country and he will noabke to compete with people of a younger
age so he would face death or starvation. Hedstht China does not have a social security
system and people like him could not get propertg b. The Tribunal noted that he had
earlier stated that he had been running an impgte business in Australia with links to
China. The Tribunal asked why he would not be &bleursue a similar line of work in
China. The applicant stated that his company wgsstered in Australia and he does not
have a company registered in China. The Tribuskdd why he was not able to set up a
company of his own in China or work for such a campin China. He said that in China
new graduates are churned out every day and pekgleim would not be able to get a job.
He also stated that it would be too expensive iior o set up a company of his own in
China.

The Tribunal asked the applicant whether there \&ageadditional things that he wanted to
say in support of his application. He indicateatthe may have some additional things to
say, but he could not think of any at the time.e Thibunal offered to adjourn the hearing for
10 minutes to enable him to collect his thoughtstbe applicant declined. The applicant
indicated that he was due to undergo cardiac syfgara date in] July 2010. The Tribunal
stated that it was happy to receive any furthett@amisubmissions from the applicant that he
could prepare prior to his surgery. The Triburisbaxplained that, if he required more time
to make supplementary written submissions, he sh&wlbmit to the Tribunal a written
request for more time before [that date in] Julg@0The Tribunal said that he should
explain his reasons for requiring more time andTthleunal would consider any such
request.

As at the time of this decision, no further docutsdrad been provided to the Tribunal by or
on behalf of the applicant.
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FINDINGS AND REASONS

The Tribunal accepts that ‘applicants for refuged¢us face particular problems of proof as

an applicant may not be able to support his statési®y documentary or other proof, and
cases in which an applicant can provide eviden@dl tiis statements will be the exception
rather than the rule.” The Tribunal also accelpds tif the applicant's account appears
credible, he should, unless there are good redsdhg contrary, be given the benefit of the
doubt. (The United Nations High Commissioner fofugeesHandbook on Procedures and
Criteria for Determining Refugee Status, Geneva, 1992 at para 196). However, the Handbook
also states (at para 203):

The benefit of the doubt should, however, only iverywhen all available evidence
has been obtained and checked and when the examseisfied as to the
applicant's general credibility. The applicantstestnents must be coherent and
plausible, and must not run counter to generaltynkmfacts.

When assessing claims made by applicants the Taimeeds to make findings of fact in
relation to those claims. This usually involvesaasessment of the credibility of the
applicants. When doing so it is important to beamind the difficulties often faced by

asylum seekers. The benefit of the doubt shoulgivEn to asylum seekers who are generally
credible but unable to substantiate all of theairok.

The Tribunal must bear in mind that if it makesaalverse finding in relation to a material
claim made by the applicant but is unable to malé finding with confidence it must
proceed to assess the claim on the basis thagfttrpossibly be true (séé¢IMA v
Rajalingam (1999) 93 FCR 220).

However, the Tribunal is not required to acceptriically any or all of the allegations made
by an applicant. Further, the Tribunal is not regdito have rebutting evidence available to it
before it can find that a particular factual agearby an applicant has not been made out.
(seeRandhawa v Milgea (1994) 52 FCR 437 at 451 per Beaumorfidlvadurai v MIEA &

Anor (1994) 34 ALD 347 at 348 per Heerey J &upalapillai v MIMA (1998) 86 FCR 547.)

Bearing the above matters in mind, the Tribunal @sake following findings.
Nationality

The Tribunal accepts that the applicant is a natiohChina (PRC). The Tribunal accepts as
evidence of this the fact that he travelled to Aal&t on a valid Chinese passport and his
identity and nationality was positively confirmeg the Department based on its records,
notwithstanding that the applicant has since IgsOninese passport. The Tribunal has
assessed his claims against China as his countrgtioinality.

Destitution in China

The applicant claimed that, if returned to Chinrawould have no work prospects because he
has been out of China for so long and becausesade. He claimed that he would not be
able to compete with younger workers and wouldb@oéble to support himself in China,
resulting in his starvation and death.

The Tribunal accepts that the applicant is genyiapprehensive about returning to China
due to his limited work prospects. However, théblinal considers that he has greatly
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exaggerated these concerns. The Tribunal notesatt@irding the applicant’s evidence, he
has been running an import/export business betwestralia and China for a significant
period. Notwithstanding the applicant’s remonstnasi to the contrary, the Tribunal is
satisfied that he would have a reasonable prospetitaining this or similar work back in
China, either by establishing his own company orkimg for someone else.

Further, even accepting that the applicant woute fgreat difficulty finding work back in
China, the Tribunal does not accept that this wamhdunt to ‘serious harm’ for the purposes
of s 91R(1)(b) of the Act. Having regard to the rexthaustive list in s 91R(2) of the type and
level of harm that will meet the ‘serious harm’tiebe Tribunal does not accept that there is
a real chance that any difficulties the applicaayrface if returned to China relating to his
limited work prospects would amount to a significaconomic hardship that would affect
his capacity to subsist. The Tribunal also doesacoept that any such difficulties would
otherwise fall within one of the categories listeéd 91R(2) or would otherwise amount to
serious harm.

Further, the Tribunal does not accept that any slifficulties the applicant may experience
in connection with his limited work opportunitie®uld be for a Convention reason, rather
than simply his limited work experience and corgaestChina. In making this finding, the
Tribunal finds that ageing workers with limited eloyment prospects (or any other such
categorisation of the applicant’s predicament neggtio his limited work prospects) lack the
requisite characteristics to constitute a particsitecial group. The Tribunal considers that
any such group is not sufficiently identifiabledistinguishable from society at large and,
moreover, lacks any unifying features or elemettigrothan a shared fear of the claimed
persecution. Further, the Tribunal does not comgdlt any claimed harm relating to the
applicant’s poor work prospects would involve asgeutory element so as to amount to a
form of persecution, as opposed to simply the exages of life for an aging worker with
limited skills seeking to find work in an unfamilippb market. The Tribunal does not accept
that this is sufficient to fall within the definitn of a refugee under the Convention.

Having regard to the above, whilst the Tribunalegats that the applicant may face some
difficulty adjusting to life back in China, inclualy difficulty finding work due to his age and
limited work history and contacts in China, theblmal does not accept that this is sufficient
to constitute a well-founded fear of persecutiond@onvention reason.

Claims relating to persecution due to family politcal background / class

The applicant claimed that he experienced probien@hina due to his family’s class and/or
being known to be opposed to the Chinse Commuaisy PCCP) and/or pro-capitalist. He
claimed that his grandfather was shot by the CC&annd 1952 for his anti-communist /
pro-capitalist activities and his father was aedstletained and mistreated in around 1968 or
1969 because of his family’s political backgrouHe. claimed that he himself experienced
various forms of discrimination at his workplacesda his family background, such as
missing out on awards, promotions and distributimingroperty.

Given the Tribunal’s credibility concerns with tapplicant generally, as discussed further
below, it does not accept his evidence relatinggast harm experienced by his grandfather
and father, or his claimed discrimination in therkygdace. As discussed further below, there
was some inconsistency in the applicant’s evideagarding his workplace discrimination,
claiming on the one hand that the only possibleardor his discrimination was his family
background, yet claiming elsewhere in his evidehe¢ he was subjected to two separate
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administrative penalties of a serious kind relatmghe possession of religious items and
listening to overseas radio broadcasts. He alsmethlater in his evidence that he was not
coming to Australia for lifestyle reasons as hansliard of living in China was better than
here in Australia, despite claiming earlier in éigdence that he was the victim of
discrimination and serious hardship in China oroant of his family background. In
addition, the Tribunal finds it incongruous wittetapplicant’s claims to fear persecution on
account of his grandfather’s past conduct that &g wnable to recall his grandfather’'s name.
The Tribunal considers that this lends further \Wwetg its overall credibility concerns with

the applicant generally, as well as to its rejectbthe applicant’s specific evidence
regarding his fear of persecution owing to his fgrhackground / class.

Further, even accepting the applicant’s evidengarnding the execution of his grandfather,
the mistreatment of his father and the discrimoratie experienced in his workplace in
China (which the Tribunal does not accept), thédmal nevertheless would not accept that
this evidence gives rise to an objectively wellfidaed fear of persecution, for the following
reasons.

The applicant acknowledged in his evidence thaighhad changed significantly since his
time in China and he was unable to give a cleavanas to how his family background
would result in mistreatment if he were to retwrChina now. Rather, he claimed that he
would be left without a job or work prospects. Asadissed above, the Tribunal is not
satisfied that these hardships anticipated by pipdiant are sufficient to meet the definition
of a refugee.

The Tribunal finds that the applicant was askedngdunis Department interview [in] June
2010 what he feared may happen to him if he weretton to China. The Tribunal finds on
the basis of the recording of that interview tlaatpart of his answer, he stated: ‘Maybe
because China has changed they probably wouldrt'ininiel or anything but | just wouldn’t
have a promising future.’” This is also consisteithhe claim made in the applicant’s
statement to the Department as part of his prateatisa application where, in response to
the question ‘What | fear might happen if | go béakny country’, he stated:

| would be homeless and unemployable, | have ntectsiand do not know if my
parents are alive. My parents have not wanted antact with me since my relations
with my sisters broke down. | have been in Austrédir nearly 14 years, | am not
familiar with China and consider Australia as myrfeoand place to stay.

Even accepting the applicant’s evidence regardisgtandfather, father and past
discrimination in the workplace in China, the Tnilalinevertheless finds that this evidence
does not objectively give rise to a well-foundedrfef persecution. There has been a
significant lapse of time since the relevant evamislving the applicant’s father and
grandfather. The Tribunal also considers that thekplace discrimination he allegedly
experienced in the past was relatively minor andldrmot amount to serious harm for the
purposes of s 91R(1)(b). Moreover, as discussdlddubelow and in light of the Tribunal’s
overall credibility concerns with the applicant geally, the Tribunal does not accept that he
was ever subjected to an administrative penalgpimmection with his workplace. The
Tribunal acknowledges that past experiences of harma lack thereof, do not necessarily
provide a reliable basis for predicting the harit thperson may experience in the future.
However, in the circumstances of this particulagecand noting again the significant efflux
of time and the applicant’s own acknowledgemeunlifiérent times that things have changed
significantly since he left China and the main baihis fear in retuning to China relates to
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his limited work prospects, the Tribunal considiat any chance of the applicant being
persecuted in connection with his family backgroondlass is sufficiently remote so as not
to be objectively well-founded. In making this find, the Tribunal has considered the
applicant’s claims relating to his family on a nuenlbf possible Convention grounds,
including an imputed political opinion (such as-gapitalist, anti-communist or anti-CCP),
membership of his family as a particular socialugror membership of his class (including
being capitalist) as a particular social group. ldeer, the Tribunal is satisfied that the
applicant does not have a well-founded fear ofgarson on any of these grounds.

Claims relating to religion

In the course of his evidence the applicant raigedeligion (actual and/or imputed) as a
potential ground for fearing persecution if retudnie China. He claimed that his aunt is a
member of the underground church in China and kas bdoing missionary work in various
parts of China spreading the gospel. He claimshbatas subjected to administrative
penalties in around 1983 or 1984 when he was feutida religious calendar and literature
in his dorm room at work which had been given to by his aunt. He claims that this
penalty did not result in any form of detentiont far a two year period he was denied
various work-related benefits and opportunitieghsas promotions, awards and property
distributions. He also claims that he has beemditgy Christian churches and Bible study
groups in Australia, but would be fearful of praaotg his religion if returned to China.

The Tribunal does not accept any of the applicasiéisns relating to religion, for the
following reasons.

First, the Tribunal has serious concerns arisingifthe fact that the applicant first raised
religion as a possible ground for fearing persecutiuring the Tribunal hearing. As
foreshadowed with the applicant during the heatrting,Tribunal is satisfied that he was
interviewed by the Department [in] May 2010 aftentias located and detained by the
Department’s compliance unit. The Tribunal is detisfrom the notes of that interview that
the applicant was asked whether there was anymédasoould not return to his home
country. The Tribunal is satisfied that he indichtieat there was not and stated words to the
following effect: ‘Besides the fact | have no horjody and | have lived in Australia for the
past 10 years.’

[In] May 2010 the applicant lodged with the Depagtihthe application under review. As
part of that application the applicant providedréten statement outlining the basis of his
claims for protection. The Tribunal is satisfieatithe applicant made no mention in that
statement, or otherwise in his written applicatiofreligion as a possible reason for fearing
persecution if returned to China.

As foreshadowed with the applicant at the heatimg,Tribunal finds that the applicant was
interviewed by the Department [in] June 2010 inremtion with his protection visa
application. The Tribunal finds that he was asKeou& any problems he had experienced in
China prior to coming to Australia. The Tribunalds that he was also asked various
guestions about why he feared returning to Chie. Tribunal is satisfied from the
recording of that interview that the applicant madereference to religion as a possible
reason for his fear of returning to China.

[In] July 2010, the applicant’s representative \erta the Tribunal confirming that the
applicant would attend the Tribunal hearing schedl(lor a date in] July 2010. In that letter,
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the applicant’s representative confirmed that ghaieant had had the refugee definition
explained to him and continued to rely on his ckpat forward [in] May 2010. The letter
closed by stating ‘Our client instructs that hera@rreturn to China as he has been living in
Australia for a long time and has no family tiedioks back in China.” No mention was
made in that letter of religion being a possiblpeas of the applicant’s claims for protection.

The applicant gave evidence that he did raisedfigion during his Department interview.
When the Tribunal put to him that the recordindhaft interview indicated otherwise, the
applicant indicated that he did not mention althef things that he had talked about at the
Tribunal hearing because he did not take the Deyant interview seriously. He also claimed
that he did not trust his solicitor because he iclans solicitors to be generally untrustworthy.
The Tribunal does not accept these explanationfopaard by the applicant. To the extent
that the applicant claimed that he did not takeDbpartment interview seriously, the
Tribunal is satisfied that the applicant ought cgebly to have appreciated the importance of
the Department interview as an opportunity to exghés protection visa claims. The
applicant’s explanation also does not explain wlymitted to mention religion in either his
post-location interview or his written statemenpast of his application to the Department,
despite mentioning other aspects of his claimselation to his alleged distrust of solicitors,
the Tribunal found the applicant’s evidence on thatter vague and, at times, inconsistent.
For example, the applicant initially claimed thatdid not earlier raise his articles or internet
broadcasts criticising the Chinese Communist RAR) as part of his claim because his
solicitor advised him that they would not help tése and he could only apply for protection
on religious grounds. However, when the Tribundltpuhe applicant that he had not raised
his religion during the interview either, his reapes became difficult to follow. He then
claimed that he could not recall what he said atinterview. If the applicant had been told
by his solicitor that his only possible claim faopection related to his religion, as claimed
by the applicant in his evidence, this raises doaktto why he then made no mention of
religion in his interview.

In addition to his failure to raise religion as tpair his claim for protection prior to the
Tribunal hearing, the Tribunal does not acceptjhgicant’s evidence regarding his
religious beliefs and/or activities in the pastring the hearing the Tribunal asked the
applicant a number of questions about his religidre applicant was unable to say what
denomination of Christianity he was, aside fromisgyhat he was not a Mormon. He
claimed that he knew more Bible stories than trepfeewho visit the detention centre from
the Church. He also claimed that he knows moretabeureligion than an average person
walking down the street, albeit less than a pergioo studies the religion. He also claimed to
have attended services at various churches simgngdo Australia, as well as private Bible
study groups in people’s homes, and also claimédte read the Bible. However, when the
Tribunal invited him to recount a story from theb® he made vague references to stories
relating to World War Il and the Crusades. WhenTthbunal put to him that there were no
stories in the Bible about these things, he thaimad to have learned about them as part of
learning about the history of the religion. Whea Wiribunal asked him to recount one story
from the Bible, the only story he could think of sm&e story of the Last Supper. However,
when the Tribunal asked for some details aboutditisy he stated that he could not recall
any. When asked about the beliefs of the undergtctnrch in China, the applicant stated
that it was different from the state-sanctionedi§ttan church in China because the
underground church has bishops that are not resegy the Chinese government. He also
stated that the underground church was more authétgwever, he was unable to elaborate
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further or provide any other details about theddslof this group. He also stated that they
believe in God and Jesus Christ, but was unaldeptain the difference between the two.

The Tribunal has had regard to the applicant'swtdahat he is not particularly devout or
religious and has, on his evidence, only been iagtthe religion on and off since coming
to Australia. Nevertheless, even taking these msaitéo consideration, the Tribunal
considers that he did not display the level of klealge about his religion that the Tribunal
would reasonably expect of a genuine believer wghclaimed history of religious activities,
including regular attendance at church and Bihleygroups, as well as having read the
Bible. The Tribunal rejects the applicant’s exptaons for his lack of knowledge about his
claimed religion and finds that his lack of suclowhedge is inconsistent with his claimed
religious beliefs and activities.

The Tribunal also places some weight, in the cirstaimmces of this case, on the applicant’s
delay in lodging his claim for protection. The Tuital notes that the applicant has been in
Australia since 1997. The Tribunal acknowledges ithia not uncommon for persons from
other countries to remain ignorant that they mayhyafor a protection visa, even after living
in Australia for an extended period. The Tribunas lalso considered the evidence of the
applicant that he did not receive any corresponelémen the Department after moving out
of his ex-wife’s home in around 2000. However, dipplicant was unable to provide a
convincing explanation as to why he nevertheledshdt approach the Department himself
about either his immigration status or to make @plieation for protection. To the extent that
he referred to a language barrier and the disdlusient with life that he was experiencing at
the time, the Tribunal did not regard these exglana as convincing. Given the Tribunal’s
other credibility concerns with the applicant imstmatter, the Tribunal does not accept the
applicant’s reasons for not lodging a protectiopliggtion sooner. The Tribunal finds that
his delay in seeking protection adds further doaltto the genuineness of his claims to fear
persecution if returned to China.

Having regard to the above and the Tribunal’s ¢néthi concerns with the applicant
generally, the Tribunal also does not accept tipdieant’s claims regarding administrative
penalties imposed on him arising from being founith neligious items in his workplace
dormitory or otherwise. This was also a matter thatapplicant raised for the first time at
the Tribunal hearing which, for the reasons disedssbove, raises serious doubts in the mind
of the Tribunal. The Tribunal also found the apgtits evidence on this matter vague and
confused, as well as at times inconsistent. Fomgka, the applicant claimed earlier in his
evidence that the only possible reason for him B&peing discrimination in the workplace
was due to his family background, as he was orteeobest workers and there was therefore
no other reason for him missing out on promotidusldowever, he later claimed that he was
subjected to two periods of administrative penaltgluding for reasons relating to religion,
yet he did not refer to this earlier in his evidems a possible reason for his less favourable
treatment in the workforce. Having regard to thisimal’s rejection of the applicant’s claims
regarding his religious beliefs, as well as thétinal’s credibility concerns with the

applicant generally, the Tribunal does not accegt he experienced any form of
administrative penalty in China, either for reasohgeligion, possession of religious items,
listening to overseas radio broadcasts or otherwise

For the above reasons, the Tribunal does not aticeatpplicant as a credible witness
regarding his claimed religious beliefs or activatyregarding his claimed reasons for fearing
persecution on the ground of religion. In particuthe Tribunal does not accept that the
applicant is Christian or that he has ever beermler of the Christian church or has any
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genuine desire to do so in the foreseeable fultre.Tribunal does not accept that the
applicant has any genuine interest in ChristiarefslLikewise, the Tribunal does not accept
that the applicant is or has ever been a membieainderground church in China or has
any genuine desire to do so in the foreseeablegfuline Tribunal also does not accept that
the applicant has any genuine interest in undergt@hurch beliefs. It follows that the
Tribunal also does not accept that the applicatitamgage in Christian or underground
church practises or associate with other Chrisgsraitmmderground church practitioners in the
future if returned to China.

Given the above findings, and the Tribunal’s créifybconcerns with the applicant
generally, it follows that the Tribunal also does accept that the applicant has an aunt in
China who is a member of the underground churalihar engages in missionary work in
China. It also follows that the Tribunal does notept that the applicant faces a well-
founded fear of persecution for reasons of religiooonnection with the religion of his aunt.

In making the above findings, the Tribunal has reghrd to the operation of s 91R(3) of the
Act when assessing the evidence of the applicgairdeng his alleged religious conduct in
Australia. However, for the reasons given above,Tthbunal does not accept that he has in
fact participated in any Christian activities onsees in Australia. It follows that he has not
engaged in such conduct for the purposes of stnengtg his claim for protection and the
operation of s 91R(3) therefore does not arise. ¢l@n, the Tribunal notes that, in rejecting
the applicant’s evidence as false in relation kegald religious conduct in Australia, the
Tribunal considers that this reflects poorly ondnsdibility generally and has taken that into
account when assessing other aspects of his claims.

Anti-CCP views / political opinions (actual and imputed)

The applicant claimed at the hearing that he aaoed persecution on account of his actual
and/or imputed political opinion. He claimed trefter coming to Australia he maintained
contact with some of his work colleagues and reag&d them his anti-CCP views. He also
claimed to have published anti-CCP, pro-capitaist pro-democratic articles and broadcasts
online, which were known to his former colleagued amployer in China. The applicant
indicated that he would be mistreated by the aittbsiif returned to China on account of
these views and activities, such as by being gfaselnitored upon his return and having his
freedoms curtailed.

Given the Tribunal’s credibility concerns with tapplicant generally, the Tribunal does not
accept any of the applicant’s claims regardingaletsial or imputed political opinions or
activities, or that he otherwise has a well-fountéat of persecution for reasons of political
opinion. As with the applicant’s claims relatingrédigion, the Tribunal has serious concerns
with the applicant’s credibility arising from hiaifure to squarely raise any claims relating to
publishing anti-CCP, pro-capitalist or pro-demoicratticles or broadcasting such views via
an internet broadcast prior to the Tribunal hearirtge Tribunal finds that he did not squarely
raise any such claims either when interviewed asgbdnis post-location interview [in] May
2010 or during his Department interview [in] Jurd@ in relation to his protection visa
claims. Nor did he raise these matters in his amigtatement to the Department as part of his
protection visa application or in his agent’s lettethe Tribunal [in] July 2010.

The Tribunal also found the applicant’s evidenaarding his past political activities in
Australia vague and unconvincing. For example, wdmked to provide details of the web
address where his articles and/or broadcasts wdresped online, he became evasive,
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stating only that they were on the ‘sina’ website &e believed that they had since been
taken down from the site. He also has not provaledpy of any such articles to the
Tribunal. The Tribunal acknowledges that a refugeg not always be able to produce
documents to support their claim, given that age@umay not have an opportunity to collate
relevant evidence prior to fleeing their home copand indeed may arrive in Australia with
nothing but the clothes on their back. The Tribured also had regard to the fact that the
applicant has been in detention since [a date & RD10.

However, the applicant in this case claims thapiiaished the relevant articles and
broadcasts in around 2002 or 2003, long after &padure from China. Given the applicant’s
failure to produce either the relevant web adds3sg(ating to this articles or broadcasts and
his failure to produce a copy of his articles te fribunal, and given also the Tribunal’s
concerns with the applicant’s credibility generattye Tribunal does not accept that he has
ever published or broadcast anti-CCP, pro-capifgdr®-democratic or other political views
in the past. The Tribunal also does not accepthtdtas ever voiced anti-CCP, pro-capitalist,
pro-democratic or other political views to formeqgaaintances in China or that his political
views have otherwise become known to the Chined®sdties. The Tribunal also does not
accept that he holds any such views or has anyed@spublish, display or act upon such
views if returned to China in the future. It follewhat the Tribunal does not accept that the
applicant has a well-founded fear of persecutignmdasons of his political opinion (actual of
imputed).

Summary of findings

To the extent that the applicant claims to featitiggn due to his lack of work prospects in
China on account of his long period of living ingralia, the Tribunal considers that the
applicant has exaggerated these claims, althouggptcthat he is genuinely apprehensive
about his future prospects in China. However, thieuhal does not accept that this is
sufficient to bring the applicant within the defion of a refugee under the Convention. In
particular, the Tribunal considers that the harardéd does not amount to ‘serious harm’ and,
moreover, would not otherwise amount to persecutoa Convention reason.

The Tribunal does not accept that the applicanelasrienced problems in the past on
account of his family’s political background or €£$aIn particular, the Tribunal does not
accept that the applicant’s grandfather was exddwyehe CCP or that the applicant’s father
was arrested, detained or mistreated by the CC®TTibunal also does not accept that the
applicant was discriminated against in his emplaynne connection with his family
background or class. In any event, even if theuin#d were to accept the applicant’s
evidence on these matters (which it does not)Tthminal finds that these do not, either
separately or cumulatively, give rise to an objesti well-founded fear of persecution.

The Tribunal does not accept any of the applicariéisns relating to religion. It does not
accept that the applicant is Christian or a menobéne underground church in China, or that
he or any member of his family has any historyneblvement with the Christian or
underground church. The Tribunal also does not@dbat the applicant has been subjected
to any form of harm or administrative penalty imoection with his religious beliefs (actual
or imputed) or his possession of religious iterhfllows that the Tribunal does not accept
his claims regarding his future fears if returnechina in connection with religion In
particular, the Tribunal does not accept that theeereal chance that the authorities (or
anyone else) will seek to harm him or any membérofamily in relation to his religion or
the religion of his family (real or perceived). efiribunal also does not accept that he will
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hold any Christian or underground church beliefsrmgage in any Christian or underground
Christian activities or practices if returned toizhor that he has any genuine desire to do so.

The Tribunal also does not accept any of the agplis claims relating to political opinion
(actual or imputed). The Tribunal does not acclegt the applicant has manifested any anti-
CCP, pro-capitalist or pro-democratic political mipns, or any other political opinion that
might bring him to the adverse attention of thehatities, either in China or since coming to
Australia. The Tribunal also does not accept tieatvbuld be imputed with any such political
opinions on account of his family background, clasactivities in Australia generally. The
Tribunal also does not accept that the applicastde®n subjected to any form of
administrative penalty in connection with listentiogan overseas radio broadcast, or for any
other reason. It follows that the Tribunal doesamatept his claims regarding his future fears
if returned to China in connection with his poli@pinion (actual or imputed). In particular,
the Tribunal does not accept that there is a te@hce that the authorities (or anyone else)
will seek to harm him or any member of his famityrelation to his political opinions (real or
perceived) or activities. The Tribunal also doesatcept that he will seek to engage in any
anti-CCP, pro-capitalist or pro-democratic actestif returned to China or that he has any
genuine desire to do so.

The Tribunal has assessed all of the applicargisnd, both singularly and cumulatively. The
Tribunal finds that there is no real chance thatapplicant will face persecution if he were
to return to China now or in the reasonably forabéefuture because of his religion,
political opinion, family background or class or Bmy other Convention reason. The
Tribunal therefore finds that the applicant’s clahmat he will be persecuted if he returned to
China, now or in the reasonably foreseeable fuianeot well-founded.

CONCLUSIONS

The Tribunal is not satisfied that the applicard {gerson to whom Australia has protection
obligations under the Refugees Convention. Theeefue applicant does not satisfy the
criterion set out in s.36(2)(a) for a protectiopaui

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.



