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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to be a citizen of CHIRRC) arrived in Australia [in] November
2007 and applied to the Department of Immigratiod €itizenship for a Protection (Class
XA) visa [in] May 2009. The delegate decided taussf to grant the visa [in] July 2009 and
notified the applicant of the decision and his egwrights by letter [on the same date].

The delegate refused the visa application on teestbathe applicant is not a person to
whom Australia has protection obligations underRiedugees Convention.

The applicant applied to the Tribunal [in] Augu®0® for review of the delegate’s decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 Conventiofaf® to the Status of Refugees as
amended by the 1967 Protocol Relating to the StftRefugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @3l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedr&asons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtogsuch fear, is unwilling to avalil
himself of the protection of that country; or wimomt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdéteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s céyp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemfiainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality However, the threat of harm need nothigeproduct of government policy; it may
be enough that the government has failed or islertalprotect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonesthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthaf persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqent that an applicant must in fact hold
such a fear. A person has a “well-founded fea@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
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stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department and Trdbdiles relating to the applicanthe
Tribunal also has had regard to the material refeto in the delegate's decision, and other
material available to it from a range of sources.

[In] May 2009 the applicant lodged with the Depagtrhan application for a Protection
(Class XA) visa. According to his application forthe applicant was born [in] 1965 at
Fuging City, China, and is a Chinese citizen of lddmicity. He holds a Chinese passport
which was issued [in] July 2007 by Exit and EntrgrAinistration, Ministry of Public
Security, Fujian. He was married [in] February 188Guqing City to [name deleted:
s.431(2)], who remains in China. He has one sampndeleted: s.431(2)], who was born
[in] 1991 and who remains in China He also hasameghter, [Ms A], who was born [in]
1991 and who travelled to Australia [in] August ZGfh a student visa. He also has four
brothers and two sisters, all of whom live in ChiBath of his parents are alive and residing
in China.

The applicant claimed in his application form thatwas the owner of a pig farm in
Dongzhang in the Fujian province, from Decemberd20til April 2007 when he claims
that his farm was dismantled by the authoritiesqa$ésed below). Prior to this he claims to
have worked as a farmer from 1979 until purchakisgarm in December 2004.

The applicant stated in his application form thetdgally departed China [in] November
2007 from Bai Yun and he provided details of hig pgrmit. He travelled to Australia on a
student guardian visa on the basis that his dauglae studying in Australia He stated in his
application form that he had difficulties in obti&ig his travel documentation, although he
did not provide further particulars.

The applicant provided with his application fouopdgraphs showing what were claimed to
be the ruins of his pig farm in China after it Haekn dismantled. He also provided a copy of
his passport, as well as a detailed statemenhgaitit his claims to protection. According to
that statement:

* In December 2004, the applicant borrowed RMB500{00&art up a pig farm
in response to government incentives to do so.fdime was located in
[Village A], Dongzhang Town. Due to a lack of gowerent planning, waste
from pig farms in the area had to be dumped neabtingzhang Reservaoir,
which polluted the reservaorr.

* On 25 March 2006, the People’s Government of Fu@itg made plans to
build bio-gas pools, to reduce the pollution of teservoir caused by pig
farming. The applicant, as well as other pig fasnactively responded to this
plan and he spent a further RMB 200,000 in buildirigo-gas pool.



On 20 March 2007, a government environmental repastissued which
revealed that, despite some improvements, the Rwgy was still the most
polluted water system in the Fujian Province. Thgifg City government
decided to dismantle 351 pig farms within 500 ngetkthe Long River,
including the applicant’s farm.

The government prepared a formula for the paymeobmpensation,
according to which the applicant would receive RBMBO00O in compensation
for his land (although no compensation for his [benh pigs). By this stage
his farm had only been in business for two yeadshanstill owed over RMB
300,000 to the bank. He did not consider the gavent’s proposed
compensation to be reasonable and so he refuge/éohis farm dismantled.

[In] April 2007, the cadre of [Village A] responsgbfor dismantling the pig
farms, [Mr A], came to the applicant’s pig farm e group of people
requesting that he dismantle his farm himself. apglicant refused, on the
basis of inadequate compensation. [Mr A] resporadegtily, saying that there
was no room for negotiation. They quarrelled vehatgeand [Mr A]then
made a call on his mobile telephone. Thirty minlgsr a police car arrived
and the applicant was taken to the Public SecBuigau of Fuqging City.

The applicant was then interrogated and beatehdpalice. He was charged
with disrupting public service and was detainedsieven days. Whilst in
detention he did not get sufficient food and thigcefs often beat him without
reasonable cause, causing him to suffer seriousigdiyand mental injuries.

When he was released and returned home, his Wifdbm that after he had
been taken to the police station [Mr A] had brougioire than ten people with
an excavator and trucks to take his pigs and diimhars farm. [Mr A] gave
his wife RMB 40,000, saying that he had deductedBRIN,000 for the cost of
hiring the excavator and trucks to dismantle tmenfa

The applicant appealed for justice to the Peofl@sernment of Fuging City
a few times, but received no reply.

[In] May 2007, the applicant organised 25 pig farsn® travel to the People’s
Government of Fuqging City to petition for justidéhey carried banners with
slogans saying ‘Oppose to dismantle Pig Farm bgefoFhey were then
surrounded by police and arrested. The applicastimtarrogated and charged
with organising an illegal parade and disturbing plublic peace. He was
detained for 30 days.

The applicant says that the above experiencesrade him lose confidence
in the Chinese government, which he considers doeprovide justice or
sufficient protection of human rights.

[In] August 2007, the applicant’'s daughter cam@ustralia to study. The
applicant then travelled to Australia to accomphey It was after he was in
Australia that he learned that people like him dayply for a protection visa
in respect of the persecution he had suffered in&CHe also stated that he
feared returning to China.



24,

25.

26.

27.

28.

29.

30.

Tribunal Hearing

Theapplicant appeared before the Tribunal [in] Octd®99 to give evidence and present
arguments. The Tribunal also received oral evidéroa the applicant’s daughter, [Ms A].
The Tribunal hearing was conducted with the assigtaf an interpreter in the Mandarin and
English languages.

The following is a summary of the evidence givethathearing.
Applicant’s personal background

The applicant stated that he was born in [Village®ngzhang, Fuging County, Fujian
Province (‘the village’) [in] 1965. He initially ated that he lived in the village his entire life
until coming to Australia. However, later in hisidence he stated that he worked for
approximately two years in Shandong Province im@tietween 2000 and 2003, making
pancakes for a living prior to his return to thage to purchase his pig farm.

The applicant stated that he went to primary acdrsgary school in Dongzhang, finishing
school in around 1978. He then worked in farmingstveral years, before moving to
Shandong to work for two years and then returnindpé village. He stated that his parents
are both still alive and living in the village, ladtugh they are now very old and no longer
working. His parents also lived with him in a latgguse which was separated into three
smaller houses. The applicant also stated thadfiesix brothers and two sisters, although his
eldest brother had died. Some of his brothers lwild him in the same house in the village
as his parents, although none had worked with mrhig pig farm. He stated that he married
his wife, [name deleted: s.431(2)], in 1989 and/thad a daughter in 1991 and a son in
1992.

The applicant’s pig farm

The applicant stated that he purchased his fafdeoember 2004. At the time it had not
previously been used for pig farming and he coogtdithe necessary buildings and
purchased pigs to commence the business. He shatetie size of the farm was [details of
farm and pigs deleted: s.431(2)]. He stated theafahm was located approximately [distance
deleted: s.431(2)] from the Dongzhang water stqratpch he described as being larger than
a big lake.

When asked why he started pig farming, the applistated that this was because the
government had been encouraging people to moveigttarming and had provided
incentives to do so. The Tribunal asked the apptiahout the details of these incentives. He
stated that pig farmers were eligible for interiesé loans and were exempt from paying tax.
The Tribunal asked whether he received any sulssfdien the government in relation to his
pig farming. He stated that the government gaveRMB 300,000 to purchase the farm, but
he denied receiving any other subsidies.

The Tribunal asked the applicant about his farnmmeghods. He stated that he raised the pigs
until they weighed approximately 100 kilograms &edwould then sell them to a food
processing factory in Douhua County. He said thaftigs were usually approximately five
months of age at the time of being slaughteredalsie stated that he worked in the farm
alone. The Tribunal asked the applicant whethev&®ever helped on the farm by his
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brothers or children. He stated that his brothexsevall married and had their own families to
look after, although his son occasionally lent achan the farm on weekends.

The Tribunal asked the applicant whether he had lea@ any documents proving his
ownership of the farm. He stated that he did ndieWpressed by the Tribunal on this issue,
he stated that this was because he had constrihetéarm himself and because the
government incentives at the time to encouragégpiging meant that there had not been
complicated processes to go through to get apptov@nstruct a pig farm. He also stated
that everyone in his village knew that it was lais1 so there was no need to have written
confirmation. The Tribunal asked the applicant vikethe had any documents relating to his
bank loan for the farm. He stated that he had slechiments in China which he was able to
provide to the Tribunal.

The Tribunal asked the applicant whether he everamg insurance for his pig farm. He
stated that he did not. In the villages, he sadners just farm their pigs; they do not have or
even know about insurance.

The Tribunal asked the applicant about the construof bio-gas pools referred to in his
application. He stated he built a bio-gas pool allog size of the Tribunal hearing room and
twice as high. He would put the pig faeces intogbel to generate bio-gas.

Problems with the Chinese authorities in relatiorhts pig farm

The Tribunal asked the applicant about what problamexperienced with the Chinese
authorities in relation to his pig farm. He statlkdt he used to dump waste from his farm into
the Dongzhang Water Storage because the goverrradmtot developed a proper waste
management plan In 2006, testing of the water byatithorities showed that it was severely
polluted. The Fuqging government announced thabitld/demolish 351 pig farms within 500
metres of the Long River, which included the apgiits farm.

The Tribunal asked the applicant when the govertrmenounced that it would demolish the
351 pig farms. The applicant initially stated thavas in June 2007, although later said that
he had been confused and he changed his answearti [4006.

The applicant stated that, under the formula fangensation decided by the government, he
was not entitled to receive any compensation femplgs and was only to receive RMB
50,000, calculated at [amount deleted] yuan pearsgmetre of his farm. The Tribunal asked
the applicant who told him what would happen tofarsn and whether he received any
documents. He stated that he did not receive anyrdents. In 2006 a village official came
and told him that his farm was to be demolishetthaaigh this official did not know the
details of what compensation he was to be paid.appdicant stated that he did not protest at
this time, as he had not yet learned of the inadte@vel of compensation that he was to be
paid. The Tribunal clarified with the applicant thiae first time he learned of how much
compensation he was to be paid was when he wagydlte Fuging official in charge of the
demolition project, [Mr A]. He initially stated thé#his took place in July 2007. However,
later in his evidence he stated that this tookepladviarch 2007 just prior to his first period

in detention

The Tribunal asked the applicant whether he petiibagainst the demolition of his farm.
The applicant’s evidence on this point was somewbafused, although he appeared to state
that initially he did not as he had not yet bedd & the amount of his compensation. When
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he was told by [Mr A] of the amount he was to b&lphe says that he refused to accept it.
He stated that [Mr A] came onto his property widlvaral other men and told him that he had
to demolish his farm because it was polluting therr The applicant refused and [Mr A]

then telephoned the police. He was then taken dwadlye police to serve seven days in
administrative detention in Fuqing for disruptinfjoal business. He said that he was beaten
in the back by the police officers whilst in defent

The Tribunal asked the applicant whether his famiéye notified of his detention. He stated
that his brother telephoned his wife. When asked hig brother knew of his whereabouts,
he stated that everyone in the region knows whergops are detained in Fuging. He said
that his brother visited him once whilst in detentand that his wife visited him twice. He
also said that this was his first time in custodgetention.

The Tribunal asked the applicant what happened wkeeturned to his farm. He said that
his wife had told him that later that day aftenbes taken away by the police, a group of men
came with trucks and machinery to take his pigsaemdolish his farm. He also said that they
gave his wife RMB 40,000, instead of RMB 50,000;dese they deducted the cost of the
demolition from his original compensation amount.

The Tribunal asked the applicant whether he kneuotluér pig farms that were demolished.
He stated that his was the only farm demolishenhfinis village. He said that there must
have been others whose farms were demolished ghdihmot know the details as he had
been busy with his own farm.

The applicant said that he was very angry withinlaelequacy of the compensation paid, so
he organised a protest. He said that he knew @i iy farmers who were upset over the
demolition of pig farms, who joined his protest. $&d that these farmers were not from his
village, but from surrounding villages. He alsodstiat he did not know all of those who
attended the protest, as he had just told someefarwho had then spread the word to
others. The Tribunal asked the applicant whethdrateorganised a meeting prior to the
protest and he said that he had not. He said thaal simply spread the word to meet at
Fuqing at a particular time to conduct the protest stated that the protest was held [in]
August 2007. When the Tribunal pointed out thah&é stated in his application that the
protest was held [in] May 2007, he clarified tHag tate in his application was incorrect and
should have read [in] August 2007.

The Tribunal asked the applicant why he had stetelier that he was not familiar with
whether other farms had been demolished, yet nakneld to have organised a protest of
other farmers whose farms had been demolishedtatedghat he had not know the exact
details of their demolition at the time, but by tirae of their protest all of their farms had
been demolished in the same manner as his. Heotlichow if any of the men had been
detained for refusing to accept the compensatioouatnoffered.

The Tribunal asked the applicant about what hapgpéméim and his fellow protesters. He
stated that he and five others were arrested anck#t ran away to avoid capture. He said
that he was questioned and then detained for 3§, dayhe was accused of having organised
the protest. The other five men were detainedHorter periods, with some receiving 6 -7
days and the others receiving approximately 10.ddgssaid that his wife visited him twice
during his period in detention, which was at theeglace as his prior period of detention.
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The Tribunal asked the applicant whether he organesy future protests or action against
the authorities after his release from detentiom sthted that he did not. He said that he gave
up the matter because he had no further avenusgspefil. He stated that, in China, officials
cover for one another so there was no point in @ppgethe matter further.

Travel to Australia

The Tribunal asked the applicant about how he damndaistralia. He stated that his daughter
travelled to Australia to study and he appliedd@tudent guardian visa. He confirmed that
he did not have any difficulty obtaining permissitortravel or obtaining a new passport.

When asked why he had wanted to come to Austiadistated that it was because of the
corruption of the Chinese government, as evidebgetie treatment he received in relation
to his pig farm.

Repayment of loan

The Tribunal asked the applicant whether his wdd buffered any harm since his departure
from China He stated that she had not. Howevesaitthat the government will sell his
house in China if he does not repay the loan of R3@B,000. The Tribunal pointed out that
it had been over two years since he left Chinaremdction had been taken in relation to his
house. The applicant stated that this was becas&as in Australia. He said that, if he
returns to China, the bank will require him to ngpize entire loan of RMB 300,000 in one
lump sum. The Tribunal asked the applicant why he not able to repay the loan
periodically, such as monthly. He said that bar@akin China did not work this way and
that loans must be repaid in one lump sum.

The Tribunal asked the applicant whether he hadidegny of the loan since December
2004. He said that he had not, as in China loamsegraid in one lump sum rather than
periodically. He said that the bank was waitinghon to return to China so that it can
auction his house.

The Tribunal stated that it found it difficult tmderstand why the bank would wait almost
five years after the loan was first taken out withtaking any action, during which time the
applicant did not repay any of his loan. The Tridualso stated that it found it difficult to
understand why the bank had taken no action ip#ésé two years since his departure from
China and why the bank had to wait until his retar€hina before it could auction his
house. The applicant stated that in China the neerdd everything, so the bank had to wait
until he was back in the country rather than deahith his wife.

The Tribunal raised with the applicant that hevadiin Australia in November 2007, yet did
not apply for protection until May 2009. He stathdt this was because when he arrived he
did not speak English and did not understand teav#s able to apply for a protection visa.

Future fears

The Tribunal asked the applicant what he fearsheippen if he returns to China. He stated
again that his house will be auctioned if he reumChina as he is unable to repay the RMB
300,000 owing on his loan. He stated that he haticp&ar concerns for his son, who is still

in secondary school. He stated that his son haglledan his studies and had a promising
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future, but if he loses their family home his safl have nowhere to live and his studies and
future prospects will suffer.

The Tribunal asked the applicant whether his féaetorning to China was due to his fear of
losing his house. He stated that it was. He empbldseveral times his concern that this
would make him and his son homeless, which wouwergdy impact on his son’s education
and future prospects

The Tribunal asked the applicant whether he hado#tmgr reason to fear going back to
China. He stated that he does not want to dealaaittupt Chinese officials again. He said
that he was concerned that the officials will keapsing trouble for him because he
organised protests in the past. When the Tribuoited out that this was over two years
ago, he stated that Chinese officials are likedhid do not forget.

The Tribunal asked the applicant whether he intdriderganise any more protests in China.
He said that he did not because there were nodiupilaces to which to appeal. He also stated
that he did not intend to take any further actionelation to what happened to his farm,
stating that it would be futile to do so.

The Tribunal asked the applicant whether thereamgsvhere else he could live in China
where he would be free from harm. He stated thaold not leave his home village as he
needed to care for his elderly parents and bedaias®n would not be eligible to study in
another part of China.

Evidence of the applicant’s daughter

The Tribunal then took evidence from the applicedughter, [Ms A]. She confirmed that
the applicant had been a pig farmer in China gddrer coming to Australia in 2007 on a
student visa.

The Tribunal asked [Ms A] about the problems hérdahad experienced with the Chinese
authorities in relation to his pig farm. She stateat in April 2007 the authorities asked them
to demolish their farm. She said that her fathrsed because he had spent a lot of money
on the farm. She said that she was not present thiienccurred, although was told
afterwards by her mother that a group of men camlg@ok her father into detention because
he refused to accept the government’s offer of amption. She said that the following day
she was present at the farm when the men camealpalciemolished the farm. She said that
she was not living with her parents at the timeslaswas at boarding school, but she visited
the family home approximately once per month.

The Tribunal asked how long the applicant was dethiwhen he was first taken away by the
authorities. [Ms A] stated that she found it hardecall, as it was so long ago, but believed it
was for 15 days. She did not visit him in detentamid could not remember whether her
mother had visited him.

The Tribunal asked [Ms A] about when the applicaas detained the second time, following
the protest that he organised. She stated thab¢hisgred ‘very close’ to his release from
detention on the first occasion. When pressed éytibunal, [Ms A]stated that it was only a
matter of weeks, not months, and she agreed thed tr four weeks after his release
sounded about right
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The Tribunal asked [Ms A] who else was involvedha protest. She stated that there were
some other pig farmers from their village, as vasllother farmers from surrounding villages.
However, she stated that she was only 15 or 1&y#drat the time and she did not play any
role in organising the protest.

The Tribunal asked about the applicant’s periodeséntion following the protest. She stated
that this was around one month. She was not suethwhher mother visited the applicant in
detention, as she was mostly at boarding schabkedime.

The Tribunal showed [Ms A] the photographs providetth the application and she
confirmed that the photographs depicted her fashag farm after it was demolished.

Invitation to provide documents

[In] October 2009, the Tribunal wrote to the apatit confirming that he had stated at the
hearing that he would provide to the Tribunal doeuats relating to his loan of RMB 300,000
in relation to his pig farm. The Tribunal confirm#wht it would give the applicant until [a
date in] November 2009 to provide these documents.

Second Tribunal Hearing

[In] November 2009, the Tribunal held a second imgain relation to this application. The
hearing was again conducted with the assistanaa ofterpreter in the Mandarin and
English languages.

The Tribunal confirmed with the applicant that laellieceived a copy of the audio tapes of
the first Tribunal hearing. The Tribunal asked dipplicant whether there were any aspects
of his evidence that he wished to amend. The wegigplicant stated that he had had many
things on his mind during the first hearing anditi@dents that he was talking about were
sad for him to think about, which had caused hirfméke one mistake. He stated that the
demonstration that he arranged outside the muniggeaernment in Fuging was held [in]
May 2007, not [in] August 2007 as he had said sevidence at the previous hearing.

The Tribunal asked the applicant whether there \&ageother pig farmers in his village.

The applicant stated that there was one other famtas village who raised pigs, but he

only raised a small number of pigs. The Triburskieal whether this man’s farm was also
demolished and the applicant stated that it wasotlehed around the same time as his farm.
The Tribunal put to the applicant that, at thetfirsbunal hearing, the applicant had said that
his was the only farm in his village to be dema#gh The applicant stated that he had meant
that his farm was the first farm to be demolishmd,there were other farms in the village
that were also demolished.

The Tribunal asked the review applicant to clawtyen the government report was made
public about the pollution of the river and theipdrof time between this report and when he
was first told that his farm was to be demolish&tie applicant stated that the report was
released in March 2007 and he was told one moteh ia April 2007, that his farm was to
be demolished. The Tribunal pointed out thathatgrevious Tribunal hearing, he had said
that the government report had been released iciM2006 and that the village cadre came
and informed him later that year that his farm weabe demolished. The applicant stated
that when he was arrested and put into detentiomasebeaten up by the police which makes
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it difficult for him to think clearly. He also shithat, because the whole event was so sad, his
brain was not able to remember the events clearly.

The Tribunal asked the applicant to clarify thegmstances surrounding when he was
informed that his farm was to be demolished. Tp@ieant stated that he was told by a
village cadre, [name deleted: s.431(2)], that arsnfwas to be demolished, but he did not
know at that time what the compensation would lba&ter, in around March or April 2007, a
government official named [Mr A] came and told Himat his farm was to be demolished.
He was told that the compensation would be [amdeldted] Yuan per square metre and that
he would not receive any compensation for his pifse Tribunal asked why the total of his
compensation amount was only RMB 50,000. If hisnfaras [size] square metres and the
compensation amount was [amount] Yuan per squatentke Tribunal calculated that he
should have been entitled to RMB 63,960. The apptistated that he did not know why
this was the case, but he suspected that an amasrteing deducted by the government
officials for them to keep for themselves.

The Tribunal asked the applicant whether he hadr@eeived anything in writing in relation
to the demolition of his farm. He stated thathait time, he did not want them to demolish
his farm but they demolished it by force. The Tnhkl repeated its question. The applicant
stated that, at that time, they did not have arittem notice; they would just come to tell him
to clear out and demolish his farm and that thegtec him to do it himself. He said that he
told them that he wanted proper compensation. Trieinal stated that it had some

difficulty accepting that there was a program fenmlishing farms and payment of
compensation and not a single piece of paper wasgeven to him about it. The applicant
repeated that the officials came to tell him abbpéersonally rather then in writing The
Tribunal again expressed its surprise that theieveaer a single piece of paper given to him
about either the demolition or the compensatiohth#s point, the applicant changed his
evidence and stated that he was given a contiidet. Tribunal asked when this occurred and
he replied that it was in March or April of 200FAe said that the contract said that his pig
farm had to be dismantled and, if he did not dontself, the government would come and
dismantle the farm and charge him for it. The rasttalso said that if he demolished the
farm himself he would get a 10% bonus.

The Tribunal asked why he had never mentionedctiméract before. The applicant stated
that he thought the Tribunal was only asking alwhether he received a written notice. The
Tribunal asked whether he still had a copy of tuistract and the applicant stated that he
gave his copy to his migration agent. He couldreatember when this occurred, but he
believed that it was approximately two or three therearlier and that it was prior to the
previous hearing. He also stated that the nanmésaigent was [Mr B], however he stated
that he had asked his daughter to handle all ofiiers relating to this application so he did
not know any further details. The Tribunal pointad that the applicant did not have a
migration agent appointed in connection with tlegiew. The applicant stated that he was
not familiar with the details as this was all hattlby his daughter. The Tribunal asked the
applicant to clarify whether there were any othecuinents that he gave to [Mr B]. The
applicant indicated that he gave [Mr B] a copytoétcontract, as well as the loan document
requested by the Tribunal at the first hearing. Theunal clarified that there were no other
documents which he gave to [Mr B].

The Tribunal asked the applicant to describe thieutof his farm, including how much of
the farm was taken up with buildings and how muicih was left open to grassland. The
applicant was somewhat unclear in his attemptgubreses, so the Tribunal asked the
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applicant to sketch a diagram depicting the laydutis farm. The Tribunal also asked the
applicant what the farm looks like now. The apghitstated that it is more or less the same
as it was two years ago, being just littered witlsks and rubble. The Tribunal asked why

he was not able to use the land for some otherdf/f@rming. The applicant stated that he is
living in Australia, his wife works at another pé&adis son studies in Fuqging City, and his
father is old. The Tribunal asked why he was e & use the land to start up a different
type of farming if he was to return to China. HEpplicant stated that there was no other land
or place to grow things and he still owed the bRMB 300,000. He said that, if he returns

to China, the government will auction his house heavill become homeless and will be
unable to look after his parents.

The Tribunal asked the applicant whether he redesvey documentation in connection with
his detention. He stated that he received somediniétention order or certificate which
said that he was detained for disrupting publicknarpublic affairs. The Tribunal asked
whether he still had a copy of this certificate éedsaid that he had asked his daughter to
arrange a copy from his wife in China Howevershgl that he was not aware whether his
daughter gave a copy of the certificate to [Mr Bhe Tribunal pointed out that this
document would be very important for his review &nelas surprised that the applicant had
not followed up with his daughter to ascertain leeta copy of the certificate had been
obtained from China and, if so, whether it had bg@vided to the Tribunal. The applicant
again indicated that he was not aware whetherduglliter had provided a copy of the
certificate and that he had assumed that she wwavd done so.

The Tribunal asked the applicant how many peopleweused in the detention centre. The
applicant stated that there were five in his grotipe Tribunal asked approximately how
many people were housed in the entire detentiotrecehe applicant stated that he did not
pay attention to this because he was locked irmigearea for the entire time. The Tribunal
clarified through a number of questions that it Wesapplicant’'s evidence that he was
locked inside a single room for the entirety of $tigy in detention, on both the first occasion
for seven days and on the second occasion for ¥ dehe Tribunal asked whether he was
required to perform any type of labour during hiesysn detention on either occasion. The
applicant stated that he was not. The Tribunadtated that it was its understanding that
detainees are often required to perform laboumduadministrative detention. The applicant
stated that he was not aware whether other detaimere required to perform manual labour,
but he was not.

The Tribunal asked the applicant about the perfddre between his first detention and his
second detention. The applicant stated that hdivgasletained [in] April 2007 for seven
days and that he was subsequently arrested andetefan] May 2007. The Tribunal

pointed out that he had stated at two separatestimieis evidence in the previous hearing
that the date of the protest was [in] August 200Fe Tribunal also pointed out that he had
confirmed that this was the correct date even wherfribunal pointed out that his statement
had recorded the date of the protest [in] May 200fe Tribunal indicated that it had some
difficulty accepting his evidence at this hearihgttthe correct date of the protest was, in
fact, [in] May 2007. The applicant stated thatwas beaten by the police and it was a sad
thing for him to remember, so his mind was notkimg straight at the first hearing.

The Tribunal asked the applicant whether he eviemdited a formal written petition to the

government in relation to the demolition of hisnfieand the amount of compensation that he
received. The applicant stated that he visited=thggng City government and complained to
them personally, but he was ignored. The Tribmoaéd that there was process in China for
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lodging written petitions with the government arstted why he did not pursue that avenue
of complaint. The applicant indicated that he midd pursue the petition process because he
had been ignored when he complained verbally aftligng City government.

The Tribunal asked the applicant about how he asgdrthe protest [in] May 2007. The
applicant initially indicated that he met a numbéother pig farmers at the animal feed
factory and discussed the matter with them. He it they all went back to talk to their
friends and families and later they organised acimatJpon further questioning, the
applicant indicated that he had actually gone &akpvith different pig farmers individually
to arrange the protest. Whilst the applicant’slemce in relation to how he organised the
protest was somewhat unclear, it appears thatammslthat the protest was organised
through word of mouth and that there was nevermaagting in relation to the protest prior to
it being held.

The Tribunal asked the applicant what he was hograghieve from the protest. The
applicant stated that he wanted to receive jusiimereasonable compensation. The Tribunal
again asked why the applicant had not consideresumg his complaint through the petition
system. The applicant stated that the governnféneowould not even bother to look at
petitions. The applicant also indicated that he wery angry over what had happened to him
and had wanted to take some action.

The Tribunal asked the applicant about the conatiaf his detention during the second time
that he was detained. The Tribunal confirmed whehapplicant that he was not allowed out
of his room for the entire 30 days of his detentexcept to go to the toilet. He also stated
that he shared the room with five other membeftsprotest.

The Tribunal asked the applicant whether he redeargy visitors during his times in
detention. He indicated that he received two sigdm his wife and a visit from one of his
brothers during his first period of detention ahdtthe received two visits from his wife
during his second period of detention. The Tribwasked the applicant where these visits
were conducted within the detention centre. Th#liegnt stated that he was inside the
detention centre and they were on the outside. TTitbeinal asked the applicant to clarify
whether he remained in his cell during these visltse applicant again stated that he was
inside and they were outside on the other sidenafaa gate. The Tribunal stated that it
could not understand how he could be kept in onenrfor his entire period of detention and
that his visitors were able to talk to him throwgbate from the outside of the detention
centre. The Tribunal asked whether there wasalgstveen the inside of the detention
centre and the outside. The applicant again sthtdche was inside and they were outside.
The Tribunal asked whether he could see peopleimgatiround outside from his cell. He
stated that it was not a big area and he couldgestde. The Tribunal said that he must have
been inside some sort of building. The applictatesl that in the compound there were
buildings and then outside there was a gate tis&bvs could come to. The Tribunal asked
whether visitors needed to make an appointmenbwidgust turn up at the gate. The
applicant stated that they had to talk to the gaadiif he allowed them, then they could see
him. The Tribunal asked how far it was from théega the rooms. The applicant stated that
it was not far, maybe 20 metres. The Tribunal dsi@v he could see through from his room
inside the building outside to the gate. The ajawii then stated that the guard had allowed
him out of his cell during these visits.

The Tribunal asked the applicant whether he digzlissth his fellow protestors the idea of
holding any further protests. The applicant inthdathat they sometimes talked about how
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cruel the government was, but he was not awarehehétey had organised any other
protest. The Tribunal asked him how he could noaware whether his fellow protestors had
organised another protest. The applicant stat®dChina is a big country so he was unable
to say whether other pig farmers had organised@gr. The Tribunal clarified that it was
not asking about the rest of China, but was onkyngsabout the other pig farmers whom he
knew. The applicant stated that he did not thmk s

The Tribunal asked the applicant why he considératihe was still of interest to the
authorities in China, given that the protest hellwahs an isolated event over two years ago.
The applicant stated that he had expressed distaaitéhe government and organised the
march so the government is not happy with him.staéed that if he returns to China he will
have to repay the loan of RMB 300,000 and it ispussible for him to do so, so his house
will be sold and his son and his father will be lEdmeless. The Tribunal stated that it was
aware of his concerns about his house being awdtjdyut it was interested to know
specifically what concerns he had in relation tathe government would do to him. The
applicant stated that he feared that anything h@sv@a do the government will not allow.
He said that even if he wants to build a housegtwernment will not allow him and that
when his son graduates from school, the governmimot allocate jobs to him.

The Tribunal pointed out that the applicant had hadlifficulty getting the necessary
documents from the government when applying fosstuslent guardian visa, such as having
his passport issued. The applicant stated thairbldems with the government had been
only with the local officers at the county leveldaimat he had applied for his passport from a
different part of the government. The Tribunalicaded that an inference could arguably be
drawn that he was not of any adverse interestd@tithorities or else they would not have
issued his passport and the other relevant docuatemto facilitate his departure from
China The applicant indicated that he had notargddifficulty because he did not have a
criminal history.

The Tribunal then took oral evidence from the agpit’s daughter, [Ms A]. The Tribunal
asked [Ms A] to draw a diagram depicting the layofutheir family’s pig farm. Whilst [Ms
A]'s diagram did not bear a particularly close etation with the diagram drawn by the
applicant, her evidence was consistent in reldtdhe fact that all of the pigs were kept in
pens under a roof which were divided into partiicthat the male pigs and female pigs were
separated and that the pigs were not allowed tm tbe surrounding grasslands.

The Tribunal asked [Ms A] about the assistancepsbeided the applicant in organising
necessary documents to submit to the Tribunal. AMstated that she and the applicant had
explained their situation to a migration agent yali®ey named [Mr B]. She also stated that
she had arranged a copy of the applicant’s loanmeat and detention notice from China
and given these documents to [Mr B]. The Tribuasked when she had given these
documents to [Mr B] and she stated that it wag dffte first hearing when the Tribunal had
requested a copy of the applicant’s loan documents.

The Tribunal resumed taking evidence from the appli. The Tribunal asked why he was
not able to relocate to another part of China. dalicant stated that his son is studying at
high school and his father is 81 years old. Hd #zat, according to Chinese custom, it is
difficult to move to another part of China and meavould rent him another place to live
because of his age and it would be considereduzkd IHe also stated that it would be hard
for him to find a job in another part of China. elfribunal pointed out that he had
previously lived and worked for two years in Shamgl®rovince. The applicant stated that
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his father would not be able to move with him t@&dong as no one would rent a house to
him. He also indicated that he did not earn veagimmoney when he was living in
Shandong The Tribunal pointed out to the applitiaat, whilst he is living in Australia, he

is not looking after his father so how would itdogy different if he was living in another part
of China The applicant stated that his son sonestilooks after his father when he returns to
the home village on weekends.

The Tribunal referred to the copy of the loan cacitthat had been submitted to the Tribunal.
The Tribunal noted that it was aware that docunfranid was a significant problem in China,
especially in the Fujian Province The Tribunalexskhe applicant whether there was
anything he wished to say about this issue or alvbytthe Tribunal should be satisfied that
the loan document was authentic. The applicamtes that the loan document was genuine.
He indicated that he was able to give pigs an tigado prevent them from getting the flu

and other types of ilinesses.

The Tribunal asked the applicant whether there \&@ageother matters that he wished to raise
with the Tribunal in relation to his applicatioithe applicant stated that if he was returned to
China he would have to repay RMB 300,000 which s not able to pay. He said that his
son was studying at the moment and he would leséathily home. He said that the effect
would be so great because his father is 82 yedrara would have nowhere else to go and
would become homeless and starve to death. Hels#ithie would be accused and scolded
by thousands of people and would lose face to ¢ople of his village. He says that, as a
father, he would not be able to face his own som®parents if they were to become
homeless. He said that he might as well bangdasl land kill himself.

The Tribunal indicated that it was interested iaapng with the agent who assisted the
applicant to submit relevant documents to the T@buto ascertain the whereabouts of the
additional documents to which he had referred snemidence. The Tribunal emphasised that
it would only speak with [Mr B] if the applicant ga his consent, which he was free to
refuse. The applicant confirmed that he conseta¢lde Tribunal telephoning [Mr B] during
the hearing.

The applicant telephoned [Mr B] using the telephonamber provided by the applicant’s
daughter. The Tribunal asked [Mr B] whether he @asigration agent and he stated that he
was not, but his wife was a migration agent. [MicBnfirmed that he knew of [the

applicant] and that he had assisted [the appli¢arglibmit relevant documents relating to his
application. At this point, [Mr B] handed the tel®ne to an associate who was more
familiar with [the applicant]’s circumstances. Tlaasociate ([name deleted: s.431(2)]),
confirmed that [in] November 2009 he had submidenbpy of [the applicant]’'s loan
document, together with an English translation amd\ustralian Federal Police criminal
record check. He also confirmed that he had subddopies of photographs at the time that
the applicant lodged his review with the Tribun&he Tribunal confirmed with him that,
aside from those documents, no other documentdéra provided to him or [Mr B] by the
applicant or his daughter.

The Tribunal indicated to the applicant that it vikasing some difficulty accepting that there
was truly a detention centre certificate and canttrelating to the demolition of his farm,
given that these had never been provided to thmumal or mentioned to the Tribunal prior to
this hearing. The Tribunal asked the applicanttivrethere was anything he wished to say
about this. The applicant stated that he woukdtahis daughter about it to follow up where
these documents were. The Tribunal asked thecapplhow much time he would need to
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provide these documents and the applicant agregdvib weeks should be sufficient. The
applicant asked the Tribunal what documents thieufial required. The Tribunal stated that
it was a matter for the applicant to decide whiokbuiments would be of assistance in
supporting his application. However, the Tribunaled that the applicant had referred to a
contract relating to the demolition of his farnvesll as to a detention centre certificate and
that these documents appeared to be relevant applgation. The Tribunal indicated that
the applicant could provide any other documentshbahought might assist, such as any
further photographs of his farm.

Section 424A and 424(2) letter

[In] November 2009, the Tribunal sent a letterite applicant pursuant to ss 424A and
424(2) of the Act, which relevantly stated:

Invitation to comment on or respond to information

You are invited to comment on or respond to infdiamathat the Tribunal considers
would, subject to any comments or response you plakehe reason, or a part of the
reason, for affirming the decision that is undeiew.

The patrticulars of the information are:

1. On or about [date] September 2007, you lodged plicagpion for a student
guardian visa to travel to Australia in connectigth your daughter’s studies
in Australia In support of that application, yowyided a copy of a
certificate stating that there was no record of gomnmitting offences against
the criminal law during your residence in Chinadsef[date] July 2007,
dated [date] August 2007. A copy of this certifecs enclosed (in Chinese),
as well as the copy of the English translation sttechwith your application.

This information is relevant to the review becaiigeay indicate that you
were not of any adverse interest to the authoriig®ur region in mid-2007
given the preparedness of the authorities to peoyal with this document.
The Tribunal also notes that your passport wasssn [date] July 2007,
which is shortly after your claimed protest andgein detention. According
to your application form, you also departed Chigally on [date]
November 2007 on a valid exit visa. Viewing thesatars together, this
could lead the Tribunal to conclude that you ditllmave the political profile
in your home region in China that you now claimegivthat the Chinese
authorities facilitated and permitted your depagtdrhis could indicate that
you do not have a well-founded fear of persecubipthe Chinese authorities
if you were to return to China. This could form tleason or part of the
reason for affirming the decision of the Departmamder review.

2. At the first hearing of your review application, faiate] October 2009, your
daughter ([Ms A]) gave oral evidence. In the cowfker evidence, your
daughter indicated that the period between yost éind second periods in
detention was ‘not long’ and was ‘very close’ Whka Tribunal sought to
clarify this period, she indicated that it was ateraof weeks, not months,
and that 3 — 4 weeks sounded about right. By csijtyau indicated in your
evidence in that hearing on a number of timesybatdid not hold your
protest (leading to your second period in detentiontil [date] August 2007,
which is approximately 15 weeks after your firstipe in detention. At the



second hearing, on [date] November 2009, you sdiogitnend your earlier
evidence and stated that the correct date of ymiegt was in fact [date]
May 2007.

This information is relevant to the review as itynnadicate a material
inconsistency between your evidence and the evadehgour daughter. This
may lead the Tribunal to infer that you have narbwuthful in your claims
regarding your involvement in a protest in Chinad(@onsequent period in
detention). This may be the reason or part of ¢élasan for affirming the
decision under review.

At the second hearing, on [date] November 2009,stated in your evidence
that copies of all of your relevant documents wevided by your daughter
to a migration agent who had been assisting yopapesyour application.
You indicated that you provided this person wittoay of a contract given
to you in connection with the demolition of yourrfa Your daughter also
indicated in her evidence that she had also gikisnpierson a copy of a
detention certificate in connection with your peria detention. The
Tribunal telephoned this person during the secaadihg, on the telephone
number provided by your daughter. However, in dis@ans with this person
and his associate (who was more familiar with yaqpplication), it was
claimed that all documents provided by you or yaamghter had been
forwarded to the Tribunal. This comprised a copyair loan contract and
your Australian Federal Police criminal record ifiedte, which were
provided to the Tribunal in early November. Theoasse to the agent also
indicated that you had provided a copy of sevehnat@graphs, which were
submitted with your original application. Aside finchese documents,
however, neither party was aware of any other decusiprovided by you or
your daughter in connection with this application.

This information is relevant to the review as itynmadicate that you have not
been truthful in relation to the existence of ralevdocuments in connection
with your application. This may lead the Triburainfer that you have not
been truthful in your claims and may be the reasquart of the reason for
affirming the decision under review.

You are invited to give comments on or respondhéoabove information in writing.

Invitation to provide information

You are also invited to provide the following infiaition in writing:

At the second hearing, on [date] November 2009, igdicated that you were
given a written contract in relation to the demoftof your pig farm. You
indicated that you had this document in Austrafid that you had provided a
copy to a migration agent who had assisted youdparing your application.
You are invited to provide a copy of this documentalternatively, an
explanation as to why you are no longer able teigmit.

At the second hearing, on [date] November 2009,igdicated that you were
given a document by the detention centre in commeetith your detention.
You indicated that your daughter had requested wifierto send over a copy
of this document to provide to the Tribunal. Yoe awited to provide a copy
of this document or, alternatively, an explanatsrto why you are no longer
able to provide it.
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The applicant was invited to give his commentsesponse and provide the requested
information by [a date in] December 2009.

[In] December 2009, the Tribunal received a submisiom the applicant in response to the
Tribunal's letter [of a date in] November 2009, alinrelevantly stated:

1. I was detained in April 2007 and May 2007 ondharges of disrupting public
service and disturbing public peace respectively.ads only constitute a breach of
general law and policies, and they are not condicteanes. The punishment | was
imposed was only executive punishments, not crihseatences. That's why | was
able to get a proof of showing no criminal offenoesorded.

According to the passport management regulatio@hina, person with a record of
criminal offences would not be granted passporinguthe serving time. According

to this regulation, the government should issuassport to me, as | was not a person
serving the time. Even so, | was intentionally bied with some difficulties created
by the Public Security Bureau. They said that | detsined before, so they wouldn't
be able to grant the passport to me. Neverthelesggent who helped me with my
visa finally managed to get me the passport.

2. During the first interview, | was so nervoustthaiss-said the detention time of
May [date] as August [date], which was caused by one word difference in
Chinese. My daughter was the witness to confirmltiheas detained on [date] May.
As my mind was in a state of an anxiety, | hopeTtkunal could forgive my
mistake made out of nervousness.

3. We provided all the application documents torttigration agent. When the
Tribunal made phone call to the agent, [name] vl not in the office at that
moment. Her associate answered the questions bas@d memory, so it was
incomplete. Moreover, when the associate said hieloh remember some of the
documents as it had been too long time ago. Athfermatter, my agent and the
associates are all willing to testify for me onleeyt go into my files and find out
those documents.

Respected member of the Tribunal, you have verigdorknowledge about what kind
of misery those people have suffered from the mtoteemolition conducted by the
government. You also have you limited knowledgeualbow much those people had
to cost to defend their own rights. In China, timance has been aggravating all the
time. The government just continues to ignore thapte's farewell. The violent
demolition conducted by the government is every@htirey are all the news. On 21"
November 2009, in the city, in the largest cityG#fina, Shanghai, Rong Pan who
tried to stop government from dismantling her hodise to insufficient
compensation. Unexpectedly, the government usehigiepressure fire fighting
water gun to attack Rong Pan and finally her havas® demolished to the ground. In
the night of 29th November 2009, in the capita} cit Sichuang Province, Chendu,
Fuzhen Tang had to burn herself and die in ordprdtect her house from being
demolished. The local government defined this easntiolent defy of law, and the
husband of the deceased was detained afterwardsrdisg to the family member of
the deceased, Tang had to take this extreme actupoh seeing that her family were
beaten by the people hired by the government tootisimthe house. If the
government could make reasonable compensationindly kreat the demolished
house owner, why would the deceased resort toextceme act? The attached are
the news about these two stories.



Above examples are all new events happening ibitheities in China, even in such
an international metropolis like Shanghai. Thisdkat violence can happen in big
cities like Shanghai, not mention in rural areagsehwe live. In the rural area, the
government officials are more blatant. Those pighers who had the similar
experience with me in that year continued to pmtito Fujian Provincial authority
and even to State Letters and Visits Bureau. Howde issues have never been
resolved. One of them went to Beijing to petitibowever, he was abducted and
taken back by Fuging police, now was still detaiimeBuging City Detention Center.
If I went back and continue to petition to highetleority, | would end up being
caught and put in prison at any moment.

Respected member of the Tribunal, | heard that suiimer applicants who shared the
similar experience with me have gained protectromfAustralian government, |
plead for taking my suffering into your considevatfrom my perspective, and
approve my application.

94. The applicant also attached two translated newssitdownloaded from the internet relating
to the two incidents on 21 November 2009 and 29dxdyer 2008 referred to in his written
submission. The applicant did not provide copiethefalleged written contract relating to
the demolition of his farm or any documentatiomatation to either of his alleged periods in
detention.

Second 424A letter

95. [In] December 2009, the Tribunal sent a seconérétt the applicant pursuant to s 424A of
the Act, which relevantly stated:

You are invited to comment on or respond to infdiamathat the Tribunal considers
would, subject to any comments or response you plakehe reason, or a part of the
reason, for affirming the decision that is undeiew.

The particulars of the information are:

1. At the first hearing of your review applicatjian [date] October 2009, your
daughter ([Ms A]) gave oral evidence. In the cowfker evidence, your
daughter was asked whether her mother visited yalstyou were in
detention. She claimed to be unable to recall tlemts well because they
occurred so long ago. When the Tribunal pointediwatit was only a little
over two years ago, and involved matters of gmaabrtance and seriousness
to her family, she stated that she repressed miame enemories because
they were unpleasant.

2. At the first hearing, your daughter was aldeedsabout the length of time
between your first and second periods in deten¥aor daughter again
claimed that it was hard to provide a specific oese as she could not recall
the events well because they were unpleasant teméer.

The information contained in paragraphs 1 andrlessant to the review as it may
indicate reluctance on your daughter’s part to jgl@gpecific evidence on matters
relevant to your claim for fear of contradictinguyaral evidence to the Tribunal.
This might indicate that your daughter has fabedatart or all of her evidence so as
to be consistent with your claims. This may leaal Thibunal to infer that you have
not been truthful in your claims. This may be teason or part of the reason for
affirming the decision under review.



96. The applicant was invited to give his commentsesponse and provide the requested
information by [a date in] January 2010.

97. [In] January 2010, the Tribunal received a subraiséiom the applicant in response to the
Tribunal’s letter [of a date in] December 2009this response, the applicant noted that he
had not initially planned to ask his daughter tpesgr at the hearing as a witness. She had
accompanied him to help him find the Tribunal amehtdecided to stay and give evidence
when told by the Tribunal officer that she was abldo so. He also stated that his daughter
was living at boarding school at the time of thievant events and usually only returned
home once every month, or sometimes every tworeetmonths. He stated that she was
therefore ‘not at home when | suffered all thesegs, and she only got to know these things
when here [sic] mother told her later’ He alsoexdahat his wife did not tell her the details of
his detention. He also reiterated his earlier conmtsthat forcible dismantling of farms was
common in China.

Independent country information

98. The Tribunal has also considered independent cpurfsrmation relevant to the applicant’s
claims. To the extent that that the Tribunal héisdeupon such country information, it is
referred to below.

FINDINGS AND REASONS
General comments about credibility

99. The Tribunal accepts that ‘applicants for refugia¢us face particular problems of proof as
an applicant may not be able to support his statésvi®y documentary or other proof, and
cases in which an applicant can provide eviden@dl tiis statements will be the exception
rather than the rule.” The Tribunal also accefpds tif the applicant's account appears
credible, he should, unless there are good redasdhg contrary, be given the benefit of the
doubt. (The United Nations High Commissioner fofugeesHandbook on Procedures and
Criteria for Determining Refugee Stat@eneva, 1992 at para 196). However, the Handbook
also states (at para 203):

The benefit of the doubt should, however, only ivergwhen all available evidence
has been obtained and checked and when the examseisfied as to the
applicant's general credibility. The applicantstestnents must be coherent and
plausible, and must not run counter to generaltynkmfacts.

100. When assessing claims made by applicants the Tailme®ds to make findings of fact in
relation to those claims. This usually involvesaasessment of the credibility of the
applicants. When doing so it is important to beamind the difficulties often faced by
asylum seekers. The benefit of the doubt shoulgivEn to asylum seekers who are generally
credible but unable to substantiate all of thearrok.

101. The Tribunal must bear in mind that if it makesaalverse finding in relation to a material
claim made by the applicant but is unable to malé finding with confidence it must
proceed to assess the claim on the basis thagittpossibly be true (sé¢IMA v
Rajalingam(1999) 93 FCR 220).

102. However, the Tribunal is not required to acceptritically any or all of the allegations made
by an applicant. Further, the Tribunal is not regdito have rebutting evidence available to it



before it can find that a particular factual asearby an applicant has not been made out.
(seeRandhawa v Milge§l1994) 52 FCR 437 at 451 per Beaumor8elyadurai v MIEA &
Anor (1994) 34 ALD 347 at 348 per Heerey J &uapalapillai v MIMA(1998) 86 FCR 547.)

103. The Tribunal did not regard the applicant as aibtedvitness as to his claims of
mistreatment by the authorities. During the firsahng, when the applicant was asked open-
ended questions his evidence bore an unnaturalbgeaorrelation with the chronology and
detail of his statement submitted with his origiapplication. The Tribunal observed during
both hearings, although particularly so duringfitet hearing, that the applicant would
frequently return to the details and sequenceighsfatement when answering questions,
sometimes even when not directly relevant to thestjon being posed. The Tribunal also
observed that the applicant was evasive, unsedtiddt times inconsistent in his evidence
when asked about matters not detailed in his setenthe Tribunal also notes that his
statement was relatively brief and therefore caudtibe taken to be such a comprehensive
record of the events underpinning his claim thatiight not be expected to recall matters
not included in this statement.

104. The Tribunal has considered the applicant’s cldiat his memory is affected by the injuries
he received whilst in detention and by the gredheas that these events have caused him.
The Tribunal does not accept this explanation. &8t below, the Tribunal does not accept
that the applicant was detained as alleged. THeumal also notes that the applicant has not
produced any medical evidence to support his claihmsemory impairment.

105. The Tribunal also did not accept the applicant'sgider, [Ms A], as credible as to the claims
of mistreatment of her father. Her evidence affitts¢ hearing was also generally limited to
the matters contained in her father’s statementshedften became vague and evasive when
asked about matters falling outside that statermewhen asked to provide specific details.
For example, the Tribunal asked [Ms A] about thegtl of time between the applicant’s first
and second periods in detention. [Ms A]'s responga® initially vague and evasive, stating
that the length of time was ‘not long’ and ‘verpsg’. It was only through the Tribunal’'s
repeated questions on this subject that [Ms A] eaadly agreed to the Tribunal’s proposition
that 3 — 4 weeks sounded about right. The Tribisnadindful that [Ms A] was only aged 15
or 16 at the time of the relevant events and tlieuhal accepts the applicant’s submissions
that she was mostly living at a boarding schooirduthe relevant period. However, whilst
the applicant claimed in his submissions that [M€®@uld not recall the relevant details
because she was mostly living at boarding schbelTtibunal notes that [Ms A] herself
stated in her evidence that she could not recaltiétails because they were unpleasant to
remember. The Tribunal does not accept eithereddlexplanations. Having regard to the
totality of her evidence, the Tribunal came todbeclusion that she, like the applicant, had
rehearsed the facts described in the applicaraterstent and was reluctant to provide
evidence on matters falling outside that staterfarfear of contradicting the evidence of her
father.

Claims relating to pig farming

106. Notwithstanding that the Tribunal does not acckptapplicant and his daughter as credible
witnesses, it does accept some of the claims madlgebapplicant. The Tribunal accepts that
he was formerly a pig farmer in the Dongzhang negidhe Tribunal notes that the applicant
previously applied for a student guardian visa §eptember 2007, which was granted [in]
November 2007. In support of that application,dpplicant submitted a translated copy of
his Chinse household registration card, which @edihis occupation as ‘farmer’. Whilst the



card does not specifically identify him as a farmgpigs, the Tribunal is prepared to accept
this to be the case. The Tribunal also notes Healdan contract provided to the Tribunal
recorded the purpose of his loan as ‘cultivatiamiing piggery and buying boar)’

107. The Tribunal also notes that the applicant wasident in his evidence when questioned
about various aspects of his pig farming, sucmaslation to the age and weight of pigs at
the time of slaughter. The Tribunal accepts thatdiagram prepared by the applicant at the
hearing depicting the layout of his farm was gelteralbeit not entirely, consistent with the
diagram prepared by his daughter, [Ms A]. In paitc, both identified the farm as being
divided into separate partitions, with the male terdale pigs separated. Both also stated that
the entire construction was under cover and thaé o the pigs were allowed out of their
partitions, such as to graze on the surroundingstgads.

108. The Tribunal also notes that the region of Chirmuad Fuging is well know for its pig
production. For example, a 2005 reporCinina Todayaimed at attracting Taiwanese
investors to China, referred to the high leveligfgroduction in Fuging City, which it
described as ‘One of the biggest pig producershm&(Fan, Y. 2005, ‘Ideal Territory for
Taiwan Investors’China Today
http://www.chinatoday.com.cn/English/e2005/e200p@8/htr)

109. The Tribunal also accepts that the applicant stgrig farming in response to government
incentives. The applicant appeared to be genuindignant about his failed pig farming
venture in light of his motivation for taking upetiventure in response to the government’s
encouragements to do so. Moreover, independentigoaformation confirms that the
Chinese government has been concerned over regarst bout rising pork prices and has
introduced a range of measures to encourage poduption. For example, an article dated 4
September 2007 by the National Development andrRe@ommission of China reported on
measures formulated by the Chinese governmentaiondth the problem of rising pork
prices. The first measure was to ‘encourage soeding’ by establishing a subsidy of 50
yuan per sow and subsidising 80% of insurance pr@asito pig farmers: National
Development and Reform Commission 2007, ‘Currer@eP8ituation of Non-staple Food’,
China Internet Information Center website, 4 Sejrhttp://www.china.org.cn/e-
news/news070904.hjm

110. Similarly, an article dated 23 June 200Tinina Dailyreported that the Chinese government
plans to spend 6.5 million yuan on pig farming sdiles ‘to protect the industry from
collapsing in the event of disease outbreaks, arstibilize rising pork prices.” (‘Subsidy
Plan to Combat Increasing Pork Prices’ 200fina Daily, 23 June, China Internet
Information Center website http://www.china.orgemglish/BAT/214917.htm)

111. An article dated 25 December 2007 Xiphua News Agenagported that the Chinese
‘government has promised to double the subsidgVery fertile sow to 100 yuan from July
2008 for a whole year.” An article dated 15 Aug2@08 byinterfax-Chinareported that
‘between July this year and June 2009, the govemhmeffering farmers a subsidy of RMB
100 ($14.60) per breeding sow’ (‘15.2 bin yuangiay breeders to boost supply’ 2007,
Xinhua News Agenc®25 December
http://www.china.org.cn/english/government/2369@8;rand ‘Chinese government to help
farmers fill piggy banks’ 2008nterfax-China 15 August).

112. The Tribunal notes that the applicant stated thaigovernment incentives to encourage pig
farming were limited to interest-free loans and¢aemptions, rather than subsidies and
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insurance reductions as indicated by the counformmation noted above. However, the
Tribunal acknowledges that the applicant claimsaee entered pig farming in 2004,
whereas the measures described above appear tbéaventroduced in around 2007. The
Tribunal has not been able to find reliable infotim@aon relevant government incentives in
2004 to encourage pig farming and is preparedde@dhe applicant’s claims on this matter
as accurate

The Tribunal is also satisfied that the applicanested money in creating bio-gas pools in
2006 to minimise the environmental impact of hisrfaThe Tribunal notes that a 2003 Asian
Development Bank Environmental Assessment Repodt joig breeding project in Fujian
outlines the potential environmental impacts offpigning and techniques for mitigating
these impacts, including through the process addsayeneration from pig manure (Asian
Development Bank 2003, ‘Initial Environmental Exaition: Fujian Soil Conservation and
Rural Development Il Project: Dahe Pig Breeding#&ubproject’, Asian Development
Bank, August
http://www.adb.org/Documents/Environment/PRC/PRGidali_Dahe_Pig_Farm.pgdésp

at pp 4-5).

Claims relating to pollution of Donzhang Reservoitrand consequent demolition of pig
farms

The Tribunal is satisfied from independent couitfgrmation that pig farming has been a
significant cause of pollution of the Dongzhang &wesir. For example, an article in the New
York Times, dated 15 December 2007, referred ttupoh of the Fuging waterways and its
impact on aquaculture farming in the region, patéidy eel farming. The article stated, for
example:

Government records document the environmentahiltee region. The nearby
Dongzhang Reservoir, a water source for agricukume more than 700,000 people,
was recently rated level 5, near the bottom ofgilvernment scale, unfit for fish
farming, swimming or even contact with the humadybo

The Long River, the major waterway in Fuging, hasrbdegraded by waste dumped
by paper factorieand slaughterhouse§ he government this year rated large
sections of the river below level 5, or so highttlpted that it is unfit for any use.
(emphasis added)

The Tribunal is also satisfied from independentntouinformation that the pollution of the
Donzhang Reservoir from pig farming has led togbeernment confiscating and
demolishing numerous pig farms within close proxymo the Dongzhang Reservoir.

For example, a January 2008 news articl€lma Dailyreferred to the closure of 472 pig
farms from 2006 — 2007 in Dongzhang due to conceves pollution of the nearby
Dongzhang Reservoir and consequent damage todlmni®eel industry. The article
referred to the case of one pig farmer who was ensgted RMB 46,800 for the confiscation
of his farm. The article also noted that this farimad to tear down his own farm, which is
consistent with the applicant’s evidence that he asked by the authorities to demolish his
farm himself:

Many people in Fuqging followed Yang, and today ¢hig produces more than 30 percent of
China’s eels. ...A December 15 New York Times reptigged the water in which Fuging
eels are farmed has become “toxic” because of ekeegrowth of aqua-farms. The farmers
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mix illegal chemicals and pesticides in fish fe@tijch further pollutes the water and
threatens consumers’ health.

...The authorities had stopped people from any im@stctivity in the area so | began
raising pigs,” Zhou says. “But in 2004, city ofeds ordered that all pig farms be demolished
to better protect the source of water. | had to deavn mine in November 2006, for which
the authorities gave me 46,800 yuan ($6,415).”

Zhou’s was among the 472 pig farms to be raze@@62nd 2007, which cost the
government 66 million yuan ($9 million). “The pigrfners weren't pleased at first,” says Xie.
“But now they realize how important water protentie.”

And further:

The demolition of pig farms forced many villagerg of business. It was a blow to
the local economy, but the authorities knew watetgetion was more important than
the temporary setbacks. (Meidong, H. and YinarR098, ‘Slippery charges land eel
farmers in fishy net'China Daily, 4 January
http://www.chinadaily.com.cn/cndy/2008-01/04/contéd869689.htm

The Tribunal is also prepared to accept from trevabnformation that the compensation
offered by the Chinese government to owners of gighiarms was considered by some
farmers to be inadequate, resulting in dissatisfacimong some farmers. The Tribunal
notes, for example, that independent country in&drom indicates that disputes over land
confiscation has been a significant source of unneShina over recent years. For example,
according to a Freedom House report in July 2008:

One of the major sources of discontent is the soafion of land without adequate
compensation, often involving the collusion betwkmal government and rapacious
developers (Freedom Housegeedom in the World 2008: Chirfauly 2008),
http://www.freedomhouse.org/template.cfm?page+228y2008&country+73p

The 2008 US State Department Country Report onaCstiated:

Forced relocation because of urban developmenire@t and in some locations
increased during the year. During the year prot@gts relocation terms or
compesation, some of which included thousands riich@ants, were increasingly
common and some protest leaders were prosecut8dState Departmer2008
Country Report on Human Rights Practices: Chi2a February 2009),
http://www.state.gov./g/drl/rls/hrrpt/2008/eap/1 BIthtm)

Claims relating to demolition of the applicant’s fam and his compensation terms

The Tribunal had some concerns with the applicatidence in relation to the demolition of
his particular farm and the compensation he receiVbe applicant changed the timeline of
events on a number of occasions during his evidenadation to these matters. He claimed
in his statement that the government environmeetairt that led to the demolition of pig
farms was released in March 2007. In his evidehteedfirst hearing, however, he stated that
this report was released in March 2006 and thatdeefirst notified that his farm was to be
demolished later that year. Furthermore, on a nummbeccasions the Tribunal queried parts
of his evidence, such as in relation to when st Gomplained about the demolition of his
farm and when he first learned of the compensdt®was to be paid. In doing so, the
Tribunal noted to the applicant that he had easliated that he first learned in 2006 that his
farm was to be demolished. The applicant did natecd or seek to amend that evidence, but
rather sought to explain the reasons for the de¢dyeen events in 2006 and events in 2007.
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It was not until the second hearing that the appliclaimed that the government
environmental report was released in March 2007tkatdhis farm was demolished in April
2007, indicating a considerably more compressedlima to these relevant events than was
indicated at the first hearing.

The Tribunal also had great some concerns witlapipdicant’s initial evidence that he did

not receive any documentation in relation to thealé@ion of his farm or the compensation
terms. After several questions on the matter, titluhal expressed its surprise that he would
not have received a single piece of paper in mat either the proposed demolition of his
farm or the proposed compensation terms It was thely that the applicant changed his
evidence and claimed that he had received a wrgthatract about the demolition and
compensation. He further claimed that this had lpgewided to a migration agent assisting
him to prepare his application. However, when thbunal telephoned this agent during the
second hearing, he appeared to have no knowledg®yadocuments provided by the
applicant or his daughter other than those providdatie Tribunal. Moreover, despite being
specifically invited by the Tribunal under its coméd s 424(2) / 424A letter dated [in]
November 2009 to provide a copy of the allegedraattno such contract was ever provided
to the Tribunal.

The Tribunal was concerned that the applicant naaxe tonly been aware of the events
relating to confiscation of pig farms, due to hvenofarming activities in the region, but that
he had not personally been involved in these ewentdaimed.

However, whilst the Tribunal had concerns in relatio the above evidence, these doubts are
not sufficient to satisfy the Tribunal that this@ence should be rejected. The Tribunal notes
that the applicant has provided photographs allgg#picting his demolished farm. These
photographs are undated, non-descript and contareadily confirmable identifiers to verify
his claims. However, the Tribunal considers thatghotographs should nevertheless be
afforded some, albeit limited, weight given thattare broadly consistent with his claims.
The Tribunal is also mindful of its obligation toogeed on the basis that a particular factual
claim might possibly be true in circumstances whbkeeTribunal is not able to confidently
reject the claim as untrue (S€#MA v Rajalingam(1999) 93 FCR 220).

Against the backdrop of the findings made earl@roerning confiscation of pig farms in the
region where the applicant lived, the Tribunal @tsehe applicant’s claim that his pig farm
was confiscated and demolished by the Chinese aiitiso The Tribunal also accepts that the
applicant was dissatisfied with the amount of conga¢ion paid to him for his farm,
particularly due to the failure to compensate himthe loss of his pigs. The Tribunal also
accepts that this resulted in the applicant beemiged of his source of income in
circumstances where he had not yet been runninigumsfor long enough for him to repay
his loan. The Tribunal accepts that this cause@ppdicant distress, anxiety and anger,
perhaps justifiably so. The Tribunal also accelpis this left the applicant with a RMB
300,000 debt which he was unable to repay and wiashcaused him great anxiety due to
the prospect of his home being repossessed byatfie b

Claims relating to the first period in detention

The Tribunal is prepared to accept that the appliaas reticent to accept the government’s
compensation terms and that this resulted in hiarrglling with the officials at one of the
times they attended his farm. As noted above, titmiiial accepts that the applicant was
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dissatisfied with the amount of compensation beiffigred, especially in relation to the lack
of compensation for his pigs.

However, the Tribunal does not accept the applisataims that this quarrel resulted in him
being detained. The Tribunal found the applicaevglence in relation to his periods in
detention to be highly unconvincing. For examplaewthe Tribunal sought details at the
second hearing in relation to the detention cestreh as the number of people detained, the
applicant initially indicated that he was unables&y as he had been locked inside one room
for his entire period of detention. The Tribunahfitomed with the applicant through a series
of questions that he claimed to have never beewadl out of his room for the entirety of his
detention, on both the first occasion for 7 days #ae second occasion for 30 days.
However, when the Tribunal asked the applicant atfmicircumstances surrounding his
visits in detention from his wife and brother, Bigdence took on a different complexion. His
evidence became very vague and the applicant wagaet to provide any details about how
these visits were conducted, aside from repeatingeweral occasions that he was on the
inside and they were on the outside. The Triburptessed its confusion at how he was able
to see his visitors outside the detention centhe iivas never allowed out of his room. The
applicant initially indicated that he was able é& shem from within his room, although later
changed his evidence and stated that the guartehhisn out of his room during these visits.

The Tribunal also notes that the applicant claimietthe second hearing that he was issued a
detention centre certificate in relation to hisipeéiin detention. The Tribunal does not accept
this evidence. The applicant failed to mention ttegificate either to the Department or to
the Tribunal in the first hearing and it was omiyrésponse to direct questioning on the
matter during the second hearing that the appliclanned to have possession of such a
certificate. However, despite being specificallyiied by the Tribunal under its combined s
424(2) | 424A letter dated [in] November 2009 toypde a copy of any alleged detention
documents, no such documents were ever providegaetdribunal. In addition, the persons
who had allegedly been assisting the applicantiborst documents to the Tribunal,
discussed earlier, had no knowledge of any suchrdents when they were questioned about
this during the second hearing.

Claims relating to the protest

The Tribunal does not accept that the applicamstnged or participated in a protest in
relation to the demolition of his farm and/or theaunt of compensation that he received.
Again, this was an aspect of the applicant’s evedan which he became highly evasive and
vague.

For example, at the second hearing the Tribunadtke applicant through a series of
guestions how he arranged the protest. The apphecas unable to provide any clear
explanation as to how it was arranged. He initiathted that he met with other pig farmers at
the local animal feed factory and that they hadjaile and told their friends and families.
However, he later indicated that he had gone adigigually seen several pig farmers whom
he knew and that they had spread the word to ddinerers. The applicant was also unable to
offer a clear explanation as to what he was hoforarhieve in arranging the protest or what
his fellow protesters did about their grievancesrahe alleged protest.

The Tribunal also notes that the applicant’s evigess to the date of the protest substantially
changed during the course of this review. In haseshent submitted to the Department, the
applicant claimed that the protest was held [inlyNM807. At the first hearing, however, he
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stated that the protest took place [in] August 2Q@fer in his evidence he again discussed
the protest and the Tribunal again asked him the ofethis protest. He repeated that it was
held [in] August 2007. At this point the Tribunaipted out that in his statement attached to
his application to the Department he had claimeadl ttie protest was held [in] May 2007.

The applicant again stated that the protest was[glAugust 2007 and stated that the date
in his statement was incorrect. Curiously, howewdren the applicant’s daughter gave
evidence at the first hearing she stated that ¢neg between the applicant’s first and second
periods in detention was ‘not long’ and ‘very clos&hen the Tribunal sought to clarify this
period, she indicated that it was a matter of wee&smonths, and that 3 — 4 weeks sounded
about right. This evidence puts the time of thegdd protest at early / mid May, which is
consistent with the applicant’s written statemaeuttriot consistent with his oral evidence.

By the second hearing, having heard the audio deogiof the first hearing in the interim,

the applicant sought to amend his evidence froniitsiehearing and claimed that the correct
date of the protest was indeed [in] May 2007. Hénokd that he had been confused at the
first hearing due to injuries he sustained whewhs detained and because the events were
so sad to him that they affected his memory. Asdetarlier, the Tribunal does not accept
this explanation given that the Tribunal does roept that he was detained by the
authorities as claimed and given that no relevaedioal evidence was ever provided to the
Tribunal. Rather, the Tribunal considers that thgliaant sought to amend his evidence on
this point due to its inconsistency with the evicef his daughter on a critical aspect of his
claim.

For the above reasons, the Tribunal concludeshieadpplicant did not arrange or participate
in a protest in relation to the confiscation of pig farm as claimed.

The Tribunal also notes the ease with which thdiegq obtained a passport and exit visa,
as well as a criminal record certificate, in cortrietwith his application for a student
guardian visa. The Tribunal further notes thatehgscuments were issued in the immediate
aftermath of the applicant’s claimed protest atigdgiand period in detention, with his
passport issued [in] July 2007, his criminal reccindck issued [in] August 2007 and his
departure from China under a lawful exit visa ocagy [in] November 2007.

Despite initially ticking the box on his protectigisa application form to the Department to
indicate that he had had difficulties obtainingavél document, the applicant corrected this
at the first hearing and confirmed that he hadush gifficulties. The Tribunal prefers the
applicant’s oral evidence on this issue, rathen thia subsequent written submissions to the
Tribunal [in] December 2009 in which he claimedttha was ‘intentionally troubled’ by the
Public Security Bureau in obtaining his passport.

The Tribunal accepts that periods in administradiggention in China do not appear on a
person’s criminal record and would therefore nalirwarily show up on a criminal record
certificate. However, independent country informatindicates that the Chinese authorities
place controls over the issuing of passports apdrere so that persons who are of adverse
interest would have difficulties obtaining traveladiments and departing China legally. For
example, the US Department of State made the follpassessment in March 2007:

Most citizens could obtain passports, althougheheisom the government deemed
threats, including religious leaders, politicalsiiients, and some ethnic minority
members continued to have difficulty obtaining pasts... There were reports that
some academics faced travel restrictions aroungldhes sensitive anniversaries,
particularly the June 4 anniversary of the Tianami®quare massacre. There were



instances in which the authorities refused to igggsports or visas on apparent
political grounds. Members of underground churckedsun Gong members, and
other politically sensitive individuals sometimesre refused passports and other
necessary travel documeiitsS Department of State 2007, ‘Freedom of Movement
within the Country, Foreign Travel, Emigration aRedpatriation’ in Country Reports
on Human Rights Practices for 2006).

136. DFAT advice on passport and exit procedures fronudgy 2003 noted:

Provided the applicant does not fall into any @& dategories of persons ineligible to leave
China ... the passport would likely be issued.

...Checks with the public security bureau in the maypit's place of registered residence
would reveal anyadverseaecords held by public security organs on theiappt. An

applicant “whose exit, in the judgement of the vale department of the state council, would
be harmful to state security or cause a majortlmsstional interests” would likely be denied
a passport. lllegally obtaining a passport inapplicant’s own name through bribery would
be possible, but highly risky and expensive. lulddoe easier to obtain a passport using
someone else’s identity (DIMA Country Informatioar@ice 2003Country Information
Report No. 12/03 — Passport and Exit Procedu¢esurced from DFAT advice of 15 January
2003), 24 January).

137. DFAT further advised in September 2006 on the gaties of persons ineligible to leave
China’:

The Ministry of Public Security has advised tha@eason who was warned for what was
deemed unacceptable behaviour in public might agéla police record if their misdemeanor
was considered minor and they received an on-tbevgarning only. If they were detained
for any period or were subject to other administeapenalties or procedures, then they
would have a police record.

... The Ministry of Public Security said that bordeiterocedures were carried out according
to Chinese law. Chapter II, Article 8 of the Adusinative Law on the Border Exit and Entry
of Citizens of the People’s Republic of China stdateat Chinese citizens will not be allowed
to exit the PRC border under the following circuamstes:

i) If the person is a defendant in a criminal cassuspected of a crime by the security
organs, the People’s Procuratorate or the Peoplest;

i) If the People’s Court notifies that the persgsiinvolved in a civil case that has not been
completed and they cannot leave the country;

i) If the person is currently serving a crimirsgntence;
iv) If the person is undergoing re-education thtolapour;

v) If the relevant organs of the State Councilddithat, after departing the country, that
person might cause danger to national securitaose extreme harm to national interests.

...As a general point, we remind you that implemeaotadf rules in China can be
incomplete, or over-zealouB¢partment of Foreign Affairs and Trade 2006, DAREport
540 — RRT Information Request CHN30632 September — Attachment 10).

138. More recently,The Passport Law of the People’s Republic of Cketa out the
circumstances in which a passport will be refused:
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Article 13 Under any of the following circumstances, the pagsissuance departments shall
not issue any passport to the applicant:
(1) He does not have the nationality of the PegRepublic of China;
(2) He is unable to prove his identity;
(3) He cheats during the process of application;
(4) He has been sentenced to any criminal punisharehis serving the sentence at
present;
(5) The people’s courts notice that he is not peedito leave China because he is
involved in pending civil case;
(6) He is a defendant or criminal suspect of a icraincase; or
(7) The competent organs of the State Council belibat his leaving China will do
harm to the state security or result in seriousdedo the benefits of the state.

Article 14 In case an applicant is under any of the followdirfgumstances, the passport
issuance departments shall not issue to him argppaswithin six months to three years as
of the day when he completes the criminal punistiraers repatriated to China:

(1) He is sentenced to any criminal punishmenttdues hindering the
administration of national border (frontier); or

(2) He is repatriated to China due to his illegatieg China, illegal dwelling or
illegal employment overseas

(The Passport Law of the People’'s Republic of CHitamulgated by the 21st Session of the
Standing Committee of the 10th National People’'ad@tess of the People’s Republic of
China on 29 April 2006 and effective as of 1 Jap207, Beijing Review website
http://www.bjreview.com.cn/document/txt/2006-12/da@ktent_50706.htm Accessed 16
February 2007 — Attachment 2).

The Tribunal accepts that the applicant’s claimelitipal activities were at the milder end of
the spectrum. As such, his activities may not Haeen of such concern to the authorities to
result in him having his passport, criminal recoedtificate or exit visa refused.
Nevertheless, the Tribunal considers that the e#tbewhich he had these documents issued
indicates that he was not of particular concentéoauthorities following his alleged protest.
This indicates that he did not have the adversiiqadlprofile that he now claims and
undermines his claim that he will face problemdwiite authorities if he returns to China due
to this adverse political profile.

Claims relating to the second period in detention

Given that the Tribunal does not accept that theieant organised or participated in a
protest with fellow pig farmers, it follows thate ribunal also does not accept that the
applicant was detained for 30 days in relatiornted protest. Again, the Tribunal reiterates its
findings and reasoning above in relation to thdiegpt’'s evidence being highly
unconvincing in relation to his periods in detentio

Claims in relation to fear of the authorities

Given the Tribunal's above findings that the apgoticdid not arrange or participate in any
protests against the government, and given alsibgervations above about the ease with
which the applicant was issued relevant documentsmnection with his student guardian
visa application, it follows that the Tribunal daest accepts that the applicant now has, or
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ever had in the past, the political profile in fegion that he claims. The Tribunal does not
accept that the applicant has ever been detainalfogated and/or beaten by the authorities
or charged with any offences such as disturbingtli®ic peace, disrupting public service or
organising an illegal parade. The Tribunal findst tine applicant is not of any adverse
interest to the authorities and does not face &faehded fear of any form of serious harm
by the authorities for any reason, be it politigpinion, membership of a particular social
group of pig farmers (or disgruntled pig farmersptherwise.

The Tribunal has also considered what the applicaikely to do if returned to China now
that his farm has been demolished. The Tribunatbasidered whether, even if the
applicant did not participate in any protests i flast, there is a real chance that he may do
so in the future and whether this may expose himneal chance of serious harm.

The Tribunal questioned the applicant extensivelselation to this matter. Despite claiming
to have participated in a protest prior to his depa from China, the applicant disavowed
any intention to engage in future protests if ne¢arto China The Tribunal sought to
ascertain the reasons for this, and whether paheofeason for refraining from protest was
on account of a fear of the harm that may befafi hy the authorities. However, the

Tribunal was left with the clear belief that thephpant regarded further protest on the matter
to be futile.

The applicant also claimed that he was not awaemngfother protests having been carried
out by other pig farmers within his region since &lleged protest in May 2007. As noted
above, the Tribunal does not accept that the aglidid in fact arrange or participate in any
protest as claimed. Against that finding, coupleththe applicant’s evidence that no other
pig farmers have engaged in protests in his regi@hthat he himself has no intention of
engaging in any further protests due to it beingefwo do so, the Tribunal finds that there is
no prospect that the applicant will be exposedreaachance of serious harm in the
reasonably foreseeable future on account of hiséutonduct in connection with the
demolition of his pig farm and/or the adequacyh&f tompensation he was paid.

Given the above findings, it also follows that ffréounal does not accept that he will be
subjected to other forms of mistreatment by théauities as claimed, such as his claim that
the government will not allow him to build a hows®l will not allocate jobs to his son when
he graduates. In any event, the Tribunal doescu®p that such forms of alleged future
mistreatment would amount to serious harm for thmpases of s 91R(1)(b).

Claims relating to the loss of his house if he retas to China

The Tribunal has also considered the applicanéisrd relating to his inability to repay his
outstanding debt of RMB 300,000 in connection vhithfarm. The Tribunal found the
applicant to be genuine in relation to this aspéttis evidence. He frequently returned to
this issue and repeated his concerns on numer@asioas in relation to the future welfare
of his son and father if his house is forcibly amoed to repay his debt if he returns to China,
resulting in his family being left homeless.

Whilst the Tribunal can sympathise with the applicabout this prospect, the Tribunal is
unable to find that this alleged harm is for reasbany of the five Convention grounds,
namely his race, religion, nationality, membersbfia particular social group or political
opinion Rather, the prospect of his house beind isgburely a contractual matter relating to
his inability to repay his loan. The Tribunal fintf&t the loss of the applicant’s home in
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China as a result of his failure to repay his delithe government and/or bank would not
amount to serious harm for the purposes of s 91B)(1)

Summary of findings

For the above reasons, the Tribunal accepts that,tp his coming to Australia, the

applicant was a pig farmer from Donzhang who endterg farming in response to
government incentives. The Tribunal accepts thahvested in bio-gas pools to minimise

the environmental impact of his farm. The Tribualslo accepts that the Chinese government
confiscated and demolished numerous pig farms mitlise proximity to the Donzhang
Reservoir, due to harmful pollution of the Reserwaiused by waste from pig farms, and that
many pig farmers affected by this program wereadised with the level of compensation
that they received. The Tribunal also acceptstti@tpplicant’s farm was one of those farms
demolished by the government under this prograntlaaiche was dissatisfied with the
amount of compensation he received.

Whilst the Tribunal accepts that the applicant mhaye quarrelled with one of the
government officials in relation to the adequacya@ipensation, the Tribunal does not
accept that this resulted in the applicant beirtgided for seven days as claimed. The
Tribunal also does not accept that the applicaminged or participated in any protest in
relation to the demolition of his pig farm, the quensation he received or for any other
reason The Tribunal does not accept that he wasneet for 30 days in connection with any
such protest.

The Tribunal does not accept that the applicardrigver has been, of any adverse interest to
the authorities in China in connection with his fagn demolition, his alleged protest or
otherwise. The Tribunal does not accept that tiseamy prospect that the applicant will
engage in any future conduct to bring him to theeask attention of the Chinese authorities,
either in connection with his demolished pig famotherwise. It follows that the Tribunal
does not accept that the applicant has a well-fedriéar of persecution for a Convention
reason as claimed.

The Tribunal accepts that the applicant faces lacteance that his house in China may be
forcibly auctioned to repay his RMB 300,000 debdwéver, for the reasons above the
Tribunal does not accept that this would amoursetgous harm or that this would be for
reasons of the applicant’s race, religion, natidpainembership of a particular social group
or political opinion.

CONCLUSIONS

The Tribunal is not satisfied that the applicanaiperson to whom Australia has protection
obligations under the Refugees Convention. Theeefwe applicant does not satisfy the
criterion set out in s.36(2)(a) for a protectiopavi

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.



| certify that this decision contains no informatihich might identify the
applicant or any relative or dependant of the appli or that is the subject of
direction pursuant to section 440 of tMegration Act 1958
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