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Mr Justice Keith:

Introduction

1.

This is another case relating to the assessmettiechige of someone claiming to be
under the age of 18. It arises in the contexa afecision to prosecute him for an
immigration offence. It is said that the methadpl used to assess his age was
unlawful. It all happened quite a time ago, amtes this claim for judicial review
was not issued until over two years later, there lleen some uncertainty about who
actually made the decision to prosecute the claimarAccordingly, the Crown
Prosecution Service appeared as an interested ipadgse it was thought that the
decision to prosecute the claimant had been madbdig. At an earlier hearing,
Munby J directed that the claimant be referred soHBH in reports of these
proceedings, and accordingly that is how he wiltdferred to in this judgment.

The facts

2.

HBH arrived in the UK at Stansted Airport on 30yJaD05 on an unknown flight.
He had completed a landing card which gave his nameationality as Chinese and
his date of birth as 30 April 1988, which would banade him 17 years old at the
time. At about 11.15 pm, he was approached bymanigration officer in the
arrivals hall. In answer to a series of questidtBH said that he did not have a
passport, and that he had come to the UK to claytuen. He confirmed that he was
17 years old. Later that night he was searchedina other documentation such as a
boarding pass or an airline ticket was found. iieer Chinese nationals (who were
to give similar accounts of their journey to the Wf(d who were also to be
prosecuted) had been discovered in the arrivalah#le same time.

At that time of night, a Chinese interpreter was awailable, and it was decided to
detain HBH overnight so that he could be propertgnviewed the next day. At that
stage, it was not thought that HBH might not bedbe he claimed. That is apparent
from the form which was used to authorise his detan It contained the question:
“Is this person claiming to be a minor but is bedié to be an adult?” The answer
recorded was “No”. The fact that he was not thweg that stage not to be the age
he claimed is also apparent from the fact thaSbeial Services Department of Essex
County Council (“Essex”) was contacted the follogviday. The attendance of a
social worker was requested to act as HBH’'s apmtgpradult while he was
interviewed. Such a request would not have beadenif he was not thought at the
time to be a minor.

HBH was interviewed in connection with his claimr fasylum by another

immigration officer, Annette Rampley, the followirdternoon with the assistance of
an interpreter. Although Ms Rampley does not mewall whether a social worker
was present or not, a file note completed the Walig day by someone in Essex’s
Asylum/Refugee Support Team recorded that a seaaker had been present. It
was during that interview that doubts began to gmebout HBH's true age. Ms
Rampley recorded on the interview form that HBH wsaging that he had attended
school between the ages of 8 and 14, leaving secgrsthool in 2000. If he had
been 14 years old in 2000, that would have madell@rar 19 at the time, depending
on when in 2000 he had left school and when hithdty was. That made Ms
Rampley doubt whether he really was 17. That etwshe claimed in a witness



statement (which she made on 9 April 2008 — abuatet years later — in connection
with this claim) made her doubt the age HBH wasndlag he was, and there is no
reason to suppose otherwise since how old he sawbls when he had left secondary
school in 200Gvasrecorded by her on the interview form. The filte completed
the following day in the office of Essex’s AsylungfRgee Support Team said that
“[d]uring the interview it became evident that [HBI4 an adult”, but the note did not
go on to say how that view was reached.

After the interview, Ms Rampley told a chief immagjon officer why she believed
that HBH was not really 17. Not surprisingly, leess no recollection now of any such
conversation with her, though he signed the stahtitter which was used where
someone who claimed to be a minor was assesseel & least 18 years old. The
material parts of the letter read:

“You have applied for asylum in the United Kingdom.In
making your application, you have claimed that ydate of
birth is 30 April 1988. However, you have failed to produce
any satisfactory evidence to substantiate this nclai
Furthermore, your physical appearance strongly ssjg that
you are eighteen years of age or over.

In the absence of any satisfactory documentaryeexie to the
contrary, the Secretary of State does not acceptytbu are a
minor and you will be treated as an adult ... ” [t supplied]

There is no evidence about whether HBH’s physipglearance was in fact regarded
as significant, and the letter almost certainlyeredd to his physical appearance only
because, as we shall see, the methodology uskd titrte to assess whether someone
was a minor or not focused on their physical apgeae. In view of the assessment
that he was at least 18 years old, some subsedoentnents gave him a notional
date of birth of 1 January 1987.

In the course of the interview, HBH had said thaiblad left his own passport at home
in China, that he had used a passport which hébbad provided with and had been
in English to check in with, and that it had be@ptkby the agent who had assisted
him. These answers — together with the factliedtad arrived without a passport at
all — suggested that he had committed an offencerusection 2(1) of the Asylum
and Immigration (Treatment of Claimants, etc.) 2004 (“the 2004 Act”), which in
brief makes it an offence for someone not to haed fpassport with them when they
are interviewed in connection with their claim &mylum. Accordingly, immigration
officers contacted the police that day — at ang that is what the Home Office case
notes say. The notes go on to say that the ptdigeeed to prosecute but unable to
take tonight.  Will prosecute in the morning.” hak could mean that the police
agreed to investigate the case the next day wiilkva to HBH being prosecuted, but
since the Immigration Service had its own prosecutinit at Stansted, and since
HBH was interviewed by an immigration officer (whassume worked in that unit)
the next day, it must have meant that the policeejto charge HBH if immigration
officers thought that a prosecution was appropriate

HBH was detained overnight and returned to Stan$tedollowing day — 1 August.
There he was arrested by another immigration offi&éeve Rankin, and taken by



police officers to Stansted Airport Police Statiwhere, with the assistance of an
interpreter, he was interviewed that afternoon byRankin under caution. HBH
declined to have a solicitor, saying that he haehtts in China who could get him
one. At the beginning of the interview, he gaisedate of birth as 30 April 1988, but
his age was not explored any further. He saitttitepassport he had used to check
in with had been taken by the agent before he leolttle aircraft. At first he
claimed that he had lost his boarding pass duhegdurney, but later on he said that
the agent had told him to get rid of it. Agaie, ¢laimed initially that he had met the
two other Chinese nationals at the airport, butvhe then to say that he did not know
how he had met them. He added that he had neemied himself to immigration
control because the agent had told him not to. llowng that interview, he was
charged by the police (as were the two other Chimasionals) with an offence under
section 2 of the 2004 Act. According to the cleaspeet, the officer in charge of the
case was Mr Rankin (which reinforces the view tihat decision to prosecute HBH
was made by an immigration officer within the pm#en unit), and it showed
HBH’s date of birth as 30 April 1988 — presumabécause that is what he claimed it
was. Responsibility for the prosecution was tassumed by the Interested Party, the
Essex Crown Prosecution Service (“the CPS”).

The following day — 2 August — HBH appeared at b\arMagistrates’ Court. This

was an adult court, not a juvenile court. He wgwesented by the duty solicitor.
There was some discussion in court about HBH’s agée only evidence about that
comes from two sources. The CPS representativeuat wrote on the CPS file:

“... def prod. Says 17 yrs but deeming exercisd.is&y 19 or
20yrs ..7

And following HBH’s plea of guilty, and his commattin custody to Chelmsford
Crown Court for sentence, the warrant of commitnampleted by the clerk of the
court recorded that, although HBH had given hisd#tbirth as 30 April 1988, he
had been “deemed” by the court to be “over 18”hatTexercise to determine HBH’s
true age was presumably carried out pursuant tbose89(1) of the Children and
Young Persons Act 1933, which provides (so fasasaterial):

“Where a person, whether charged with an offenceaty is
brought before any court otherwise than for theppse of
giving evidence, and it appears to the court tlesisha child or
young person, the court shall make due enquiryabhd age
for that purpose, and for that purpose shall talah ®vidence
as may be forthcoming at the hearing of the caseand the
age presumed or declared by the court to be theohdke
person so brought before it shall, for the purpadethis Act,
be deemed to be the true age of that persbn ...

We do not know the nature of the enquiry condudctgedhe magistrates’ court into

HBH'’s age, or what evidence, if any, it took on tbpic, but the court may have been
given the information which appears in the polibe én HBH’s prosecution, namely

that Stansted was “an avenue for organised gantgmadse facilitate entry of Chinese
nationals”, and that 17 was “an age that is nowrghgcked by the crime network in

an attempt to evade prosecution through age”.



10.

11.

12.

While awaiting his appearance at the Crown CouBHHvas detained at Chelmsford
Prison. There is no evidence about the circureswrof his detention, but Ms

Stephanie Harrison for HBH told me that he was idethin the young offenders’

wing of the prison. That wing, she said, has s&otions: one is for young offenders
aged 16 and 17, the other is for those aged 18nd20. HBH, she said, was held in
the latter. Whatever the position, HBH remainbdré (or maybe at Rochester
Young Offenders’ Institution for part of the timaptil he appeared at Chelmsford
Crown Court on 8 September 2005. There was sasceassion about his age on that
occasion as well. This time the evidence aboat omes from only one source.
The notes made by the CPS representative at aurt s

“HHJ isn’t persuaded [HBH] is 17 — thinks 18.”

Again, we do not know the nature of any enquirydrarted by the Crown Court into
HBH’s age, nor whether it took any evidence on tibygic, though the exercise to
determine HBH’s true age was presumably carriedpousuant to section 164(1) of
the Powers of Criminal Courts (Sentencing) Act 20@0ich provides (so far as is
material):

“For the purposes of any provision of this Act whiequires
the determination of the age of the person by thetc..., his
age shall be deemed to be that which it appeattsetcourt ...
to be after considering any available evidence.”

The transcript of the judge’s sentencing remarlswvsithat HBH was sentenced to 8
months’ imprisonment, but that he would get créditthe 37 days he had spent on
remand in custody. That would not have been &lasentence even if he had been
18 years old. Persons under the age of 21 cootidhen (indeed cannot now) be
sentenced to terms of imprisonment (save as dange@fbenders under Chapter 5 in
Part 12 of the Criminal Justice Act 2003). Leavaside young offenders who were
convicted of offences for which the sentence waediby law, the appropriate
sentence for someone who had to receive a custedidgence was detention in a
young offenders’ institution if they were 18 or over either a detention and training
order or detention under section 91 of the Powér€roninal Courts (Sentencing)
Act 2000 if they were under 18. That, no doukaswhy the computerised records
of the sentence passed on HBH recorded him as dvé&@en sentenced to 8 months’
detention in a young offenders’ institution rattieggn 8 months’ imprisonment. That
computerised entry proceeded on the assumptiorHiBbt was at least 18 years old
for it to have referred to detention in a youngeaffers’ institution rather than to a
detention and training order.

Having said that, the form of document used by #iitey of the Crown Court to
record the sentence which had been passed on HBHheaform which was to be
used for persons under the age of 18. It wasdtkadustodial order for persons
under 18 years old”, and recorded HBH’s date ahlbas 30 April 1988. That might
suggest that the courad concluded that what HBH had claimed his date dhlwas
had been correct, but that is unlikely in view bé tnote in the CPS file, and the
sentence of imprisonment which the judge passed.

HBH served his sentence at Rochester Young Offshdestitution. Since the
document used by the Crown Court to record HBH'mtesgce constituted the



13.

authority for HBH'’s detention, it is likely thateéhPrison Service treated it as giving
his correct age, and he would therefore have beeonamodated in a wing for boys
under the age of 18. He completed his senten@ )dwovember 2005. But he was
not released from detention. Instead, he wasrdstaunder the Immigration Acts
and transferred to Oakington Detention Centre oDetember 2005 pending the
determination of his claim for asylum under the4aack procedure. At that stage he
was still being treated by the Immigration Servae at least 18 years old. An
Immigration Service document dated 30 November 2§t the reason for that: his
“[p]hysical appearance/demeanour strongly suggestseone who is 18 or over”.
That is highly unlikely to have been because his hgd been re-assessed: it was
almost certainly simply a repetition of the langeag the standard letter HBH had got
on 31 July 2005.

While at Oakington, HBH'’s case was taken up bylthmigration Advisory Service.
Since he was still saying that he was only 17, #wegnged for him to be seen by a
consultant paediatrician. They also requestedStbeial Services Department of
Cambridgeshire County Council (“Cambridgeshire”) akihgton being in
Cambridgeshire) to assess his age properly. ®hsuttant paediatrician examined
HBH on 5 December, and assessed him to be 17 y#drs That assessment
persuaded Cambridgeshire to accommodate HBH petlggngassessment of his age,
and on 7 December he was temporarily admitted iheo UK and released from
detention into the care of Cambridgeshire. Twadaavorkers from Cambridgeshire
subsequently assessed him to be 17 years old.a rAsult of these assessments, the
Immigration Service accepted that he was a minad, teeated 30 April 1988 as his
date of birth. Although his claim for asylum wa$used, he was given discretionary
leave to remain in the UK until 29 April 2006.

The Immigration Service’s policies

14.

At the time when HBH arrived in the UK, the Immigicen Service’s policy relating to
the assessment of the age of asylum-seekers wimedao be under the age of 18
was set out in para. 38.9.3.1 of the Operation EEefoent Manual then in force. It
read (so far as is material):

“Sometimes people over the age of 18 claim to beomsiin
order to prevent their detention or effect theilease once
detained. In all such cases people claiming tarimer the age
of 18 must be referred to the Refugee Council’sldZéin’s
Panel ...

IND [the Immigration and Nationality Directorate]ilivaccept
an individual as under 18 (including those who haneviously
claimed to be an adult) if:

» credible documentary evidence has been provideh su
as a passport or national ID card supporting tmeqmes
age

* their appearancstrongly supports their claim to be
under 18



» afull social service department age assessmeriideas
carried out suggesting that their age is under 18

IND does not commission medical age assessmeHt®wvever

the claimant may submit medical age assessment
independently. This must be considered and dughivenust

be attached to it when considering an age dispase.c It
should be noted though that the margin for erradhase cases
can be as large as 5 years either way. Thisctnglex area
and, if in doubt, caseworkers should seek the adwicthe
Children and Family Asylum Policy Team in the Asylu
Appeals Policy Directorate.

Once treated as a minor the applicant must beseteas soon
as suitable alternative arrangements have been fadbeir
care.

Where an applicant claims to be a minor but thppearance
strongly suggests that they are over 18, the applicantld iz
treated as an adult until such time as crediblaich@ntary or
other persuasive evidence such as a social sedejgartment
age assessment [is] produced which demonstrateshthaare
the age claimed ...

In borderline cases it will be appropriate to gitie applicant
the benefit of the doubt and to deal with the aapit as a
minor.

It is IND policy not to detain minors other than tine most
exceptional circumstances. However, where thdiag's
appearance strongly suggests that they are an addltthe
decision is taken to detain it should be made cleathe
applicant and their representative that:

* we do not accept that the applicant is a minor tued
reason for this (for example, visual assessmergesig
that the applicant is over 18), and

* in the absence of acceptable documentation or other
persuasive evidence the applicant is to be treatean
adult.”

Two comments should be made about this policy.rstFihe three ways in which
someone would be accepted as under 18 were, obe&oalternatives. It was
sufficient for one of these criteria to be satidfier someone to be treated as a minor.
Secondly, although the second of the three criteinaply referred to the person’s
appearance, their demeanour was taken into acaumiell. That was why the
document dated 30 November 2005 referred to bgtkeapnce and demeanour, even
though the standard letter HBH was given on 31 2085 did not.
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16.

The three conditions were modified with effect fr@d@® November 2005. The
relevant paragraph in the Operation Enforcementudbread:

“BORDER AND IMMIGRATION AGENCY will accept an
individual as under 18 (including those who havevjusly
claimed to be an adult) unless one or more of tleviing
criteria apply:

* there is credible and clear documentary evideneg¢ th
they are 18 years of age or over;

e a full ‘Merton-compliant’ age assessment by Social
Services is available stating that they are 18syefiage
or over. (Note that assessments completed bylsoci
services’ emergency duty teams are raiceptable
evidence of age);

» their physical appearance/demeanour \&rgngly indicates that they
are_significantlyl8 years of age or over and no other credibleesd
exists to the contrary”

Two comments should be made on these changest, &though physical appearance
and demeanour remained relevant factors, they ramtd indicatevery strongly that

the asylum-seeker wasgnificantly over the age of 18. Secondly, the reference to a
“Merton-compliant” assessment was a reference égubdgment of Stanley Burnton J
(as he then was) iR _(on the application of B) v Merton London Borougbuncil
[2003] 4 All ER 280. In that case, Stanley Bumtd gave guidance as to the
requirements of a lawful assessment by a localoaitiyhof the age of young asylum-
seekers claiming to be under the age of 18 fopthrpose of determining whether the
duties of a local authority under Part Ill of thkildren Act 1989 were engaged.

This policy is still the relevant policy relating the assessment of the age of asylum-
seekers who claim to be under the age ofoct8he purpose of deciding whether they
should be detainegending the determination of their claims for agylunder the fast-
track procedure. For all other purposes connegi#id their claims for asylum, the
current policy relating to the assessment of tlage is contained in the Asylum
Process Guidance. The change in policy occurrddarch 2007. The effect of that
guidance is that there are three different wayshich asylum-seekers who claim to be
under the age of 18 will be processed in the aleseric‘credible documentary or
persuasive evidence” that they are under the a@8:of

« If their physical appearance or demeanour does sugigestvery
stronglythat they are aged 18 or over, they will be tréats under the
age of 18.

» If their physical appearance or demeanvery stronglysuggests that
they aresignificantlyover the age of 18, they will be treated as adged 1
or over.

» If their physical appearance or demeaneery stronglysuggests that
they are over the age of 18, but smjnificantlyover the age of 18, they



17.

18.

19.

will be treated as someone whose age is in dispatd pending a final
determination of their age (for example, followiagMerton-compliant
assessment), they will be treated as if they adewthe age of 18.

From the Immigration Service’s policies relatingassessing the age of an asylum-
seeker, | turn to its policies relating to the p@s#ion of young asylum-seekers for an
offence under section 2(1) of the 2004 Act. Thewh Prosecution Service is how
responsible for deciding whether someone shouldrbsecuted, and accordingly the
Immigration Service’s local prosecution units odbcide whether to refer a particular
case for possible prosecution. But in the dayerwHBH arrived in the UK, the
practice was haphazard, and decisions to prosémutan offence under section 2(1)
could well have still been made by the Immigrati®ervice’s local prosecution unit.
That is what happened in HBH’s case, even thougtvdee formally charged by the
police, and the prosecution was taken over by th8.C

In those cases where it was the Immigration Servit® decided whether to
prosecute a young asylum-seeker for an offencerwsettion 2(1), the policy was to
prosecute them unless it was thought that they inliglable to establish the statutory
defence in section 2(4)(c) of the 2004 Act, nantbbt they had a reasonable excuse
for not being in possession of their passport.ctiSe 2(7)(a)(ii) provides that the fact
that the passport was deliberately destroyed qgodisd of is not a reasonable excuse
for not being in possession of it, unless it isvehahat the destruction or disposal of it
was for a reasonable cause; and section 2(7)jlp(avides that “reasonable cause”
does not include complying with instructions or @évto destroy or dispose of the
passport unless in the circumstances it is unredseno expect non-compliance with
those instructions or that advice. In determinivttether young asylum-seekers are
likely to establish the statutory defence, the gowk immigration officers received in
September 2004 when section 2(1) came into foiae: re

“It. would be unreasonable to expect the same l|evkel
understanding from minors as we do from adults.ot dhly
could some children not be expected to challengeatlvice or
instructions of a facilitator or another adult wivhom they
may be travelling, but they may not understand thegd a
passport or the consequences of destroying or slispof it en
route to the United Kingdom.

Children have different levels of maturity, whichigmt relate
to age or other factors, and this need[s] to bertakto account
in assessing the merits of a child’s defence. ddompanied
minors who have committed the offence would needbé¢o
considered on a case by case basis ...”

It has to be said that young asylum-seekers whimethto be under the age of 18
werebeing prosecuted at this time for offences undeti@e 2 of the 2004 Act. A

policy paper issued by the Immigration Law Pragtigrs’ Association in February
2006 reported that between 22 September 2004 ahdy22005 11 children were
convicted, though the age of 10 them had been tidgay the Immigration Service.

That was the prevailing policy when HBH arrived time UK, but the position
nowadays is different. = The emphasis is on esfaibly at the outset whether



someone who arrives in the UK is an adult or ntitthey are not, they are unlikely to
be prosecuted. The problem is that the time kiegato get a Merton-compliant
assessment differs throughout the country. Famgle, at Heathrow and Gatwick
airports, they cannot be obtained within an acddptimescale, and a prosecution
will therefore not take place unless there is evide“capable of being produced
before a court” which shows that the passengemigdult. On the other hand,
Merton-compliant assessments can be obtained welatiquickly for passengers
arriving at Stansted Airport. If the passengeassessed to be under the age of 18,
and there is no good reason for the UK Border Ag€as the Immigration Service is
now called) not to accept that assessment, theigahoeality is that a prosecution is
less likely to take place, but it can and doesIsdippen.

The previous litigation

20.

21.

There has been much litigation about how the Imatign Service assessed the age
of asylum-seekers who claimed to be under the &g obut it is unnecessary to
rehearse the history of the litigation at any lén@pr present purposes. The
litigation, which was known af (on the application of A and others) (Disputed
Children) v Secretary of State for the Home Departinwas being managed by
Munby J, and in the course of that litigation thexi®tary of State conceded that the
methodology which had been used for assessingggefaasylum-seekers prior to the
change of policy which took effect on 30 Novemb862 was flawed to the extent
that they could be assessed as 18 years of ageomerely because their appearance
or demeanour strongly suggested that. Howeveitahexception to that concession
related to those instances where the asylum-seekege was being assessed for a
purpose other than deciding whether they shoulddemined, including being
detained pending the determination of their claon dsylum under the fast-track
procedure. The Secretary of State’s concessidmali apply to such cases. This
concession — and its limited application — washthgis of a declaration which Munby
J made to that effect on 26 January 2007.

It nowlooks, of course, as if HBH was assessed to beaat [L8 years old because of
what he had said about when he had left schoohamdold he had been at the time.
But that only emerged from Ms Rampley’'s witnesstesteent of 9 April 2008.
Before then, it had been assumed that HBH had bhesessed as being at least 18
years old because that was what his physical appearstrongly suggested since that
was what the letter signed by the Chief ImmigratXfficer at the time had said. On
the basis of that erroneous assumption, the Segm@t&tate thought that HBH's age
had been assessed on the basis of the methodologly Munby J had declared to be
flawed. Accordingly, she conceded that during pleeiods when HBH had been
detainedas a result of having been assessed to be atll@astars old, that detention
had been unlawful for such periods as he had bemn@d pending the determination
of his claim for asylum under the fast-track praged She did not accept that he had
been detained pending the determination of higrclar asylum once he had been
charged with an offence under section 2(1) of th842Act. From then until he
completed his sentence he had been detained peridsncappearance at the
Magistrates’ Court, pending being sentenced aCtlosvn Court, and then pursuant to
the sentence he got. But she did accept that EBldtention from 2.00 pm on 31
July 2005 (because he could lawfully have beenimedaup to then even if he had
been assessed as under the age of 18, to givédimecommodation to be found for



him) until the afternoon of 1 August 2005 (whenwes charged) was unlawful. So
too was his detention from 30 November 2005 (wherodmpleted his sentence) until
7 December 2005 (when he was released from det@rdioce his age had not been
re-assessed in accordance with the new criteriechwiseme into effect on 30
November 2005. Ms Jenni Richards for the SecgretérState did not seek to
withdraw that concession, even though it may haenbmade on a wrong assumption
about how HBH'’s age had been assessed.

The reason for the current claim

22.

23.

24,

That brings me to what the current claim is all@boWhat is sought is a declaration
that the methodology which it was assumed was usedssess HBH’s age was
unlawful, not merely because the assessment thababeat least 18 years old resulted
in him being detained pending the determinatiorhisfclaim for asylum under the
fast-track procedure, but also because the assessasealted in him being prosecuted
for an offence under section 2(1) of the 2004 Adt.is ironic that the feature of the
assessment of an asylum-seeker’'s age which miglg¢ hede the assessment of
HBH’s age flawed — namely the reliance on the appes and demeanour of the
asylum-seeker — did not in fact play any part ia #ssessment ¢fBH’s age if Ms
Rampley’s witness statement is correct. But MshRids did not suggest that that
should prevent the court from determining the issiugrinciple which the case raises.

The current claim was issued on 3 September 200Rat was well over two years
after HBH had been assessed as having been atligstars old. It was therefore
issued well out of time. It is true that in thisplited children litigation, Munby J had
extended the time for the filing of claims — by gmmpspective claimant who had not
issued their claim by then but who notified the rfS&ry of State by 31 December
2006 of their intention to bring a claim under tHeman Rights Act 1998 relating to
the assessment of their age — to three months jatigment in that litigation was
given, and that the Secretary of State was notidietiBH's proposed claim within
that time. However, HBH’s proposed claim at ttiae was limited to the Secretary
of State’s decision to detain him pending the aeteation of his claim for asylum
under the fast-track procedure for the 7 days f&rNovember 2005. It did not
relate to the decision to prosecute him. Moreoyetdgment was given in the
disputed children litigation on 26 January 2007 wiMunby J made the declaration
referred to in [20] above, and accordingly the entrclaim should have been issued
by 25 April 2007. In any event, although the eatrclaim includes an allegation that
the methodology used to assess HBH’s age contrdveame of HBH’s human
rights, the principal ground of challenge relates its rationality and legality.
However, when HBH'’s application for permission t@geed with the current claim
was heard by Holman J on 15 February 2008, he éédttht HBH’s time for issuing
the current claim should be extended to 3 Septerdd@r (see [2008] EWHC 446
(Admin) at [49]-[50]), and the issue of delay nader arises.

Having said all that, it is still necessary to ddes what HBH can get from the
declaration which is sought on his behalf. Thaijication for proceeding with the
claim is that HBH is applying to Harlow Magistrat€ourt under section 142 of the
Magistrates’ Courts Act 1980 for his convictionb® set aside.  The argument to be
advanced on HBH'’s behalf is that he may not havenh@osecuted at all if he had
been assessed by the Immigration Service to hage beder the age of 18 at the
time.  Since that argument depends for its sucoesshe proposition that the
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methodology used to assess the age of an asylumersilee HBH was unlawful,
HBH needs the declaration sought on this claim jtaficial review before the
application for the setting aside of his convictican be considered. @ When the
district judge in the magistrates’ court was tdidtt he adjourned the hearing of the
application until after this claim has been deterdi It may be that there is no
wider public interest which justifies the grant thie declaration sought on HBH’s
behalf, but these proceedings are unquestionablyanigd if they are a necessary
step towards the setting aside of the conviction.

At one time, it was being said on HBH'’s behalf tha magistrates’ court would be
asked to set aside his conviction on the basisthigsjustices who heard his case on 2
August 2005 failed to discharge their duty undestisa 99(1) of the Children and
Young Persons Act 1993 by failing to “make due eryjuas to HBH's age.
Certainly, Holman J thought that this was one @& #nguments to be deployed on
HBH’s behalf (see para. 20 of his judgment), eveugh that was not spelt out in the
detailed statement of grounds for claiming judiciaview.  However, no such
argument was relied on before me. That is ngbrging. There is no evidence
about the nature of the inquiry which the magissatonducted into HBH's age or of
the evidence, if any, which it took on the topindahus the evidential basis for that
argument is simply not there. In any event, by ttme HBH appeared in the
magistrates’ court, the decision to prosecute had already been taken. His age
was relevant only to whether he could establish dtautory defence in section
2(4)(c) of the 2004 Act. The fact is that he dmt seek to establish the statutory
defence, and to the extent that the magistrateshaag been criticised at one stage
for not checking whether his plea of guilty was pedy tendered, “[i]t is not self-
evident”, as Holman J said at [22], “that the jos$si can be criticised for failing to
anticipate a defence that appears not to have sigggested or advanced”.

| return, then, to the only argument now to be aded on HBH’s behalf in support
of the application to set aside his conviction, ebmthat he may not have been
prosecuted at all if he had been assessed by theghation Service to have been
under the age of 18 at the time. As we have séée, had been assessed as under
the age of 18 at the time, the question whethext@dd have been prosecuted would
have depended on whether it was thought that hbtrhaye been able to establish the
statutory defence in section 2(4)(c) of the 2004. AdNo consideration was given to
that question since he was assessed as beingshfl&gears old, but the case which
HBH'’s legal team wish to argue in the magistratesirt is that his conviction should
nevertheless be set aside because there was tatileaance that he might not have
been prosecuted if he had been assessed as oydards/old.

One of the points taken by Ms Richards is thahd#ttis correct, the course which
should have been taken on HBH'’s behalf when heappeat the magistrates’ court
on 2 August 2005 was to apply for the proceedimgded stayed as an abuse of
process. Whether it would have been appropratéhke magistrates faced with such
an application to determine it themselves, or ot the proceedings to enable an
application to be made to the High Court for a naoxy order prohibiting the
continuation of the proceedings on the ground afsabof process, does not really
matter. The point being taken is that rather th@mitting HBH to plead guilty to an
offence which it is said HBH should never have beepsecuted for, his solicitor
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should at least have raised the issue of abuseooégs, because the propriety of his
prosecution should have been determined in theiairjustice process.

| see, of course, the logic of the argument, baarinot go along with it because it
completely ignores the practical realities of theation. It will be recalled that HBH
was represented at the time by the duty solicitble or she may have had many other
demands on their time. But more importantly, Ireid suppose for one moment that
he or she will have been aware of the process bighwtine Immigration Service
assessed the age of asylum-seekers at the timegldeé been aware that the
methodology used in the process might be legadlywéld. Nor do | suppose that he
or she would have been aware of the criteria fterdeining whether a young asylum-
seeker would be prosecuted for an offence undéiosez of the 2004 Act. It simply
would not have occurred to the solicitor representiBH on 2 August 2005 to do
anything other than consider whether the statuefgnce might be available to him.

Next, the Secretary of State contends that thereoisreal chance that HBH's
conviction will be set aside under section 1421 those circumstances, it is said that
the only basis on which the declaration sought dHI$ behalf can be of any
practical value to HBH does not get off the groun&roceeding with this claim for
judicial review in order to obtain the declaratisaught is therefore said to be an
exercise in futility so far as HBH is concerneddas of academic interest only.
Three substantive points are taken:

(1) There is no certainty that HBH would have bemssessed by the
Immigration Service as under the age of 18 evdrnisifage had been
assessed lawfully, i.e. by a “Merton-compliant’essnent. There is
no definitive medical test which can point conchaty to someone’s
age, and at the end of the day the outcome depmndse subjective
assessment of a social worker. The fact that M&ld subsequently
assessed by two social workers from Cambridgeshibe 17 years old
does not necessarily mean that social workers oayeBtansted
Airport would have reached the same conclusionpe@ally as HBH
was found by the magistrates to have been 19 acar&Dpy the judge in
the Crown Court to have been 18.

(i) Even if HBH would have been assessed by theilgnation Service as
under the age of 18 had his age been assessedlyawutiere is no
certainty that it would have been thought that hghinhave been able
to establish the statutory defence in section 2J40f the 2004 Act.
He did not say anything when he was interviewedctvisuggested any
particular vulnerability on his part. He did rdaim that he was the
victim of trafficking or that he had not left Chinaluntarily.

(i)  In any event, there is nothing to suggest tihe assessment of HBH's
age by the Immigration Service played a signifigaentt in the process
which led to HBH'’s conviction. In other wordsetle is no evidence
that among the factors which led the magistratetwlude that HBH
was 19 or 20, or the judge in the Crown Court tochade that he was
18, were the assessment of the Immigration Sethiiehe was at least
18.
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| have not been persuaded by these arguments.forA9, the fact that HBH was
subsequently assessed by two social workers fromb@dgeshire to be 17 years old
makes it likely that an assessment by social werkewering Stansted Airport would
have reached the same conclusion. In any evesre ts no way of knowing how the
magistrates or the judge in the Crown Court readhedconclusions they did about
HBH’s age. And most important of all, once thariigration Service accepted that
HBH had not actually reached the age of 18, thestipue of how old he would have
been assessed as having been if the assessmdygdradarried out lawfully becomes
a dead letter.

As for (i), | agree that we do not at present knelether, if HBH had been assessed
as under the age of 18, it would have been thotigitithe might be able to establish
the statutory defence in section 2(4)(c) of the2280t. But | see no reason why the
magistrates’ court would not be able to decideitk®lf whether, if consideration had
been given to the question at the time, the detigiould have been made not to
prosecute him. No doubt the court would expedence to be given on the topic by
someone from the UK Border Agency, identifying wktad policy about prosecuting
young asylum-seekers under section 2 of the 20@4v&s at the time and the facts
which were then known about HBH, and expressingea vin the light of that policy
and those facts, whether he would have been prtesecult is true that HBH did not
leave China involuntarily, but there is, on theefaxt it, nothing to suggest that HBH
might reasonably have been expected to challerg@égtructions he claims to have
got from the agent to leave his passport at homehand over to the agent the
passport he had used to check in with, and to despd his boarding pass during his
journey.

As for (iii), it is true that we do not know whethéhe Immigration Service’s
assessment of HBH’s age contributed to the findofghe magistrates’ court and the
judge in the Crown Court that he was at least 1But that is not the critical point.
The question is what would have happened if theifjration Service at the time had
assessed him to be 17 years old, as it was evBntaadccept that he had been. If
the magistrates’ court and the judge in the Crovaur€had been told that he had
been assessed as 17 years old — as HBH had clalin@ldng — it is inconceivable
that they would have gone behind that assessment.

However, the more difficult question relates to thach of section 142(2). Section
142 is headed “Powers of magistrates’ courts topen cases to rectify mistakes etc”,
and section 142(2) provides:

“Where a person is convicted by a magistrates’ tcand it
subsequently appears to the court that it wouldirbeéhe
interests of justice that the case should be heagain by
different justices, the court may so direct.”

Is it open to a magistrates’ court, when faced véth application under section
142(2), to set aside a conviction on the basisttietlefendant would not — or at least
might not — have been prosecuted if the reason lvéhwas prosecuted was because
his age had been assessed — wrongly as it turned ¢y a process which was
unlawful?  Mr Anthony Arlidge QC for the CPS comtied that it is not open to a
magistrates’ court to set aside a conviction usgetion 142(2) on that basis. One of
his arguments is that the courtfisictus officio. This cannot be right: section 142(2)
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constitutes a statutory exception to the principlat the time will come when the
court has completed its task, and cannot revisictse.

Mr Arlidge’s other argument is that section 142&hounts to a slip rule. It is
intended, as the heading makes clear, to deal misitakes, or — as the Divisional
Court said irR v Croydon Youth Court ex p. Director of Publio8ecutiong1997] 2
Cr App R 411 at p. 416F with an eye to the presericihe word “etc” — with “a
situation akin to mistake”. Thus, in that cadse tefendant had unequivocally
pleaded guilty to a charge of assault occasionictgah bodily harm in the youth
court. When his co-defendants were acquittedsdugiht to have his conviction set
aside under section 114(2). The magistrates’sg@tito set aside his conviction was
guashed on the basis that there had not been akenist the trial process. What the
defendant was attempting to do was to obtain aeeethg of his case under section
142(2) since he could not appeal against his ctiowicn view of his plea of guilty,
and that was said to be an inappropriate use tibset42(2). Mr Arlidge contended
that however you characterise what happened iprisent case, it was not a mistake
— or at least not the sort of mistake which camrdreected by the invocation of a slip
rule.

It occurred to me that there might be another diguseason for saying that section
142(2) is not an appropriate vehicle in this cadéhe argument is that section 142(2)
expressly applies only to those cases in whichritexests of justice require (a) that
the defendant be retried and (b) that he be rebyed different bench of justices. A
retrial, whether by the same bench of justices odiféerent bench, would be
considered by him only as a last resort, sinceifshretried he runs the risk of being
convicted again on the footing that he cannot déistalthe statutory defence. He is
saying that he should not have been tried at alhd-therefore that he should not be
retried — because he should never have been pteddauthe first place.

It could be said, | suppose, that this constructainsection 142(2) is unduly
restrictive. Despite its language, it might batttvhat it was intended to do was to
enable a magistrates’ court to decide whether tberasts of justice required the
original conviction to be set aside, and if so Wleeta retrial should be ordered.
When considering whether to order a retrial, thercaould be entitled to take into
account the fact that the original conviction hadé set aside because the defendant
would — or even may — not have been prosecutelllibhess age had been assessed by
a process which had been lawful. Moreover, ga®l that section 142(2) has been
used in circumstances similar to those which ansthe present case. Reliance is
placed on the procedure which | am told was adopodidwing the Divisional
Court’s ruling inR v Uxbridge Magistrates’ Court ex p. Adif2i001] QB 667 that
asylum-seekers who had used false passports weeindl from persecution should
not have been prosecuted for possessing or uslag tcuments without proper
regard having been had to the provisions of Ar{1Bbf the Refugee Convention
which prohibits the imposition of penalties on asgiseekers in such circumstances.
| have been told that, in the light of that rulimgylum-seekers in these circumstances
have had their cases “re-opened” under section2)42y the magistrates’ courts
which convicted them and have had their convictiavithdrawn”, though | have not
been supplied with an example of any of the ordengch the magistrates’ courts
actually made. However, it has not been suggeabktedhe magistrates’ courts were
ever asked to consider whether section 142(2) waaparopriate vehicle to be used
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for the quashing of a conviction in a case in whiclwas said that the defendant
should never have been prosecuted, and the trak oéaection 142(2) may not have
been seriously considered.

All these considerations suggest that the truehredicsection 142(2) is not an easy
question. It may be that the right answer is thatannot be used to set aside a
conviction when the defendant claims that he shooldhave been prosecuted at all,
and that it can only be used when something has goong with the trial process
which makes it desirable for the defendant to leesk and by a different bench of
justices. Equally, it may be that this is toodkstic an approach. But in the final
analysis | do not think that the true reach of isecil42(2) should be decided by a
sidewind. It should be decided by the districtga who hears the application when
it is restored following the handing down of thislgment. In the meantime, because
the possibility of the conviction being set asiden-the assumption that HBH’s age
was assessed by the Immigration Service by a ppoghgh was unlawful — cannot
be excluded, | shall proceed on the footing thatige 142(2) can be used to set aside
HBH'’s conviction in the circumstances of this case.

Mr Arlidge argued that even then the declarationctvhs sought on HBH'’s behalf
would serve no useful purpose. Since the madgstraourt has already declared
HBH to have been 19 or 20 in August 2005, and sihatis deemed to have been his
true age at the time, the magistrates’ court onratrjal which may be ordered under
section 142(2) would have to treat him as havirgnlthat age then. He will then be
no better off than he was when he first appeard¢deamagistrates’ court. That is not
necessarily the case. The setting aside of msiction and the order for a retrial
may well have the effect of setting aside the figdabout his age. But even if it does
not, it would be open to the magistrates’ courtaoretrial to consider, even on the
assumption that HBH had been 19 or 20 at the timmether he could establish the
statutory defence.

The legality of the methodology
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That leaves the way clear for the court to addtkescritical issue which this case
raises, which is whether the methodology in plactha time to assess the age of an
asylum-seeker who claimed to be under the age efas8unlawful in the context of
deciding whether to prosecute them for an immigratbffence. The methodology
used at the time has to be seen, of course, aghmsiackground that asylum-seekers
may well claim to be younger than they really areggét the advantages which flow
from their youth. Just two of those advantage=dnige mentioned here. First, the
Secretary of State did not then — and does not noawuthorise the detention of
asylum-seekers under the age of 18, save in excgpicircumstances and even then
only overnight.  Secondly, failed asylum-seekdrsntand now will normally be
granted leave to remain in the UK until they are 18ndeed, Stanley Burnton J
himself said inMerton at [29] that “it would be naive to assume that apelicant is
unaware of the advantages of being thought todseld’'.

In these circumstances, the Secretary of Statetdndsave in place a policy for
determining the age of young asylum-seekers whiglangzes the desirability of
safeguarding the welfare of those who are genuineter the age of 18 against the
importance of maintaining an effective system ofmigration control, and the
consequences if everyone, or even most of thoaeniclg to be under the age of 18
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are to be treated or accepted as under the ag8 whé&n they may or may not be.
This was recognised by Munby J in the reasons ke & making the declaration
which the Secretary of State conceded should beemaHe said that “[ijndividuals
may falsely claim to be under 18 years old for getg of reasons but primarily to
benefit from the more generous asylum policies suqgport arrangements which are
applied to children”. He went on to acknowledbatta balance has to be struck
between “the interests of firm and fair immigraticontrol” and, since the disputed
children litigation related to the assessment of &y the purposes of decisions
relating to their detention, “the importance of @wog the detention of
unaccompanied children save in the most exceptional circumstances, whilst
alternative arrangements are made, and normaltyousrnight”.  The declaration
which Munby J made was because it was acknowletlggdhe Secretary of State’s
methodology for assessing age did not strike tghtrbalance between these two
considerations.

Two other points should be made. First, the fdathen of policy is a gradual
process. It evolves over a period of years amhgés from time to time. A change
in policy does not necessarily mean that the previoolicy was recognised to have
been unlawful. Secondly, the formulation of pglis for the Secretary of State, not
for the court. Although subject to judicial rewieso that the court can examine its
rationality and legality, the court should neveltiss accord a significant degree of
deference to the Secretary of State’s view as tat wie policy should be. However,
since the Secretary of State has acknowledgedthiaimethodology used up to 30
November 2005 to assess the age of asylum-seehketisei context of deciding
whether they should be detained, including beingided pending the determination
of their claims for asylum under the fast-trackqadure, was unlawful — which was
the same methodology used in the context of degidinether to prosecute them for
an immigration offence — it is necessary to considieether any rational distinction
can be made between the two contexts in which sisessment of age was being
made.

Ms Richards contended that the rationale for thstirdition lay in the fact that the
Immigration Service had a policy afot detaining young asylum-seekers save in
exceptional circumstances, but that when it camaetoding whether they should be
prosecuted each case was individually consideredsoown merits. If a young
asylum-seeker was detained (because they weresadsas being at least 18 years
old), and it subsequently turned out that they veerlg 17, they could be released, but
the fact that they had been in detention for a @vhduld not be undone. Contrast
that with the young asylum-seeker who was prosedcidge an immigration offence.
If they were wrongly assessed as being at leasyeb8s old, but it subsequently
turned out that they were only 17, no real harm ldiduave been done in the
intervening period. After all, there were plewtfyopportunities for their true age to
be discovered. In a case in which the decisioprésecute was made by the police
or the Crown Prosecution Service rather than thmigration Service, there was the
time between being referred by the Immigration #®ervor prosecution and the
decision to prosecute being made. And even imse ¢n which the decision to
prosecute was made by the Immigration Service, dsglum-seeker had the
opportunity to raise their true age with the coartgd might by then be able to rely on
a medical report or one from a social worker wisbhbwed what their true age was.



43.

44,

45.

| am sceptical about whether this rationale for thstinction between the two
contexts in which the assessment of age was beaug iwas in anyone’s mind at the
time. It is not spelt out in any of the withesatements filed on behalf of the
Secretary of State, let alone in any contemporasmédogument. It was referred to in
the Secretary of State’s detailed grounds for opgothe claim of another claimant —
HA — in March 2007, and has all the hallmarks ahfehe product o&x post facto
rationalisation. But assuming that the ratiorfalethe distinction advanced by Ms
Richards reflected the thinking of the Immigrati®ervice at the time, | do not
believe that it can be justified at all. It preds on the fallacious assumption that
before an irrevocable step in the criminal procegsliis taken — such as an admission
or finding of guilt — the asylum-seeker’s true ag# have been discovered. That is
simply not so. Take HBH's case as an examples wids assessed by Ms Rampley
on 31 July to have been at least 18 years oldhanttue age had not been discovered
by the time he pleaded guilty on 2 August. Ofrseuin HBH’s case, it was the
Immigration Service who decided that he should bhesgcuted, but even in those
cases where all that the Immigration Service did tarefer the asylum-seeker to the
police for the police or the Crown Prosecution 8ento decide whether they should
be prosecuted, it would be naive to suppose tleaptiice or the Crown Prosecution
Service would address the question of the asylurkesés age if the Immigration
Service had already decided that he or she waduh aAfter all, it would have been
an immigration officer who had interviewed them.

The fact of the matter is that it was just as ingor to assess a young asylum-
seeker’s age properly to decide whether they shioellgrosecuted for an immigration
offence as it was to assess their age to determther they ought to be detained,
including being detained pending the determinatdnheir claim for asylum under

the fast-track procedure. If relying on the asylseeker's appearance and
demeanour did not strike the right balance betweaimtaining an effective system of
immigration control and ensuring that asylum-segkerder the age of 18 were not
detained, so too relying on their appearance amdedeour did not strike the right

balance between the needs of immigration contrdl emsuring that asylum-seekers
under the age of 18 were not inappropriately prosetfor an immigration offence.

But apart from the absence of any rational disiomcbetween the two contexts in
which the age of young asylum-seekers is asseflsedact is that forming a view
about someone’s age based only on their appeasartteemeanour is fraught with
risk. That is especially so with people who maydpse to their 18birthday, and
whose ethnicity, culture, education and backgromay be very unfamiliar to the
decision-maker. All this is ground well travelledthe authorities. Indeed, when it
came to assessing age for the purpose of detemgnimirether the duties of a local
authority under Part 11l of the Children Act 198%®m engaged, Stanley Burnton J
pointed out inMerton that there was no reliable anthropometric testeti@rmine age,
and for someone who was close to 18 there were ewical or other scientific tests
which could assess their age with precision. Bwio any reliable medical evidence,
one has to go to one of the few paediatricians hdne experience in the field. In
the absence of such evidence, appearance and dmumeaay justify aprovisional
view, but it was only in an obvious case that apgeee and demeanour alone would
be sufficient. It was important, therefore, irtlsicases for the decision-maker to find
out about the person’s background — namely thamilya their education and what
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they have done — and to assess that informatiomsigthe background of their
ethnicity and culture.

The Merton guidelines do not, of course, apply directly to ®ecretary of State’s
obligations in the context of immigration, but S&gn Burnton J himself
acknowledged at [31] that there were many differemtumstances in which
decisions have to be made about whether someanaler the age of 18, and when
the Merton guidelines are analysed, there is nothing aboerntlvhich are context
specific. In the circumstances, there are a numobeeasons why the policy of
assessing age based only on whether appearanaear@nour strongly supported
the asylum-seeker's claim to be under the age ofcd8travenes theéMerton
guidelines and is therefore flawed. It does netirjuish between those cases in
which whether an asylum-seeker is 18 or under Ivwsous and those in which it is
not. It treats the conclusion based on appeararse demeanour alone as
determinative, not provisional. And proceduratrfass of the kind which Stanley
Burnton J thought was important — namely, tellihg asylum-seeker of the features
of their appearance and demeanour which the deemsaker was minded to hold
against them so that they could respond to it,rastdjiving adequate reasons for the
conclusion about their age — was lacking. It rhaythat the sort of evidence which
the courts should take into account when determirihe age of a defendant —
whether under section 99(1) of the Children and i¢pBRersons Act 1933 or section
164(1) of the Powers of Criminal Courts (SentengiAgt 2000 — should take these
points on board, but that is not something whidkesrfor consideration in this case.
What is important here is that appearance and demoeaalone are hardly a
sufficiently principled and grounded basis for assgg the age of someone who may
be on the cusp of becoming an adult and who maydoom a very different culture.

Conclusion
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Ms Harrison developed some wide ranging argumeated on the jurisprudence
relating to Arts. 5, 6 and 8 of the European Cotieenon Human Rights and on
Council Directive 2003/9/EC (known as the “ReceptDirective”). But it has not
been necessary for me to address them, sincedaretisons | have already given, |
have concluded that | should declare that the nadetlogy which has been used to
assess the age of asylum-seekers — namely, whbtieappearance and demeanour
strongly supports their claim to be under the afel® — for the purpose of
determining whether they should be prosecuted foriramigration offence is
unlawful. Whether that declaration should leadH®H’s conviction being set aside
is for the district judge in the magistrates’ caartdecide when the application under
section 142(2) is restored.

| wish to spare the parties the time and expensgtefding court when this judgment
is handed down. At present, | see no reason WhySecretary of State should not
pay HBH's costs, to be the subject of a detailestssment if not agreed. That is the
only order for costs which I currently have in miait if any of the parties wish me
to consider another order for costs, or the SegretaState wishes to suggest that the
order for costs which I currently have in mind & an appropriate one, they should
notify my clerk of that within 14 days of the handidown of this judgment, and |
shall make such orders for costs as | think areggate without a hearing based on
such written representations as the parties wishake. It is, | think, premature to
consider what orders, if any, should be made aH&H's claim for damages — at any
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rate until his application to set aside his conweitthas been considered — especially
as the assessment of HBH’'s age was in fact basedoorething other than his
appearance. If the Secretary of State wisheppdydor permission to appeal, the
Treasury Solicitor should notify my clerk of thattlwn 7 days of the handing down
of this judgment, and | will consider that applicat without a further hearing.
However, the Secretary of State’s time for filing @ppellant’s notice will still be 21
days from the handing down of this judgment.

Finally, | regret the lapse of time which has ocedrsince the hearing of this case,
but as the parties will recall, the two days seteafor the hearing proved insufficient,
and although Mr Arlidge was able to complete hisrsissions, Ms Richards was not.
She subsequently put the remainder of her submissowriting, and Ms Harrison
replied to them. But Mr Arlidge chose to file fimer submissions, and since they
went to an issue which Ms Harrison had not adddgsske had to be given an
opportunity to respond to them. The irony is thabuld have had time to complete
my judgment if | had been able to get down to imediately after the hearing, but by
the time all these submissions had been receivedsl prevented from completing
the judgment by other commitments and then | wentleave. | completed the
judgment while on leave, though | realised whiléndcso that there was an additional
point on which | needed the parties’ assistanéedraft of this judgment was sent to
the parties the day after the last of the submissom that point was received.



