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The Tribunal remits the matter for reconsideration
with the direction that the applicant satisfies
s.36(2)(aa) of the Migration Act.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

1. This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantapplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958the Act).

2. The applicant applied to the Department of Immigraand Citizenship for a
Protection (Class XA) visa on [date deleted undé3H?2) of theMligration Act 1958as
this information may identify the applicant] Mar2@11. The delegate decided to
refuse to grant the visa [in] November 2011 andffiedtthe applicant of the decision
and her review rights by letter dated [Novembe] 20

3. The delegate refused the visa application as thkcapt is not a person to whom
Australia has protection obligations.

4.  The applicant applied to the Tribunal [in] DecemBetl for review of the delegate’s
decision.

5. The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid
application for review under s.412 of the Act.

RELEVANT LAW

6. Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the
prescribed criteria for the visa have been satisflde criteria for a protection visa are
set out in .36 of the Act and Part 866 of Sche@ulethe Migration Regulations 1994
(the Regulations). An applicant for the visa musetrone of the alternative criteria in
s.36(2)(a), (aa), (b), or (c). That is, the appltda either a person to whom Australia
has protection obligations under the 1951 Conventdating to the Status of Refugees
as amended by the 1967 Protocol relating to thesStef Refugees (together, the
Refugees Convention, or the Convention), or onrdtieenplementary protection’
grounds, or is a member of the same family uné person to whom Australia has
protection obligations under s.36(2) and that petsalds a protection visa.

Refugee criterion

7.  Section 36(2)(a) provides that a criterion for atpction visa is that the applicant for
the visa is a non-citizen in Australia to whom Mister is satisfied Australia has
protection obligations under the Refugees Convantio

8. Australia is a party to the Refugees Conventiongarerally speaking, has protection
obligations to people who are refugees as definektticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedéasons of race, religion,
nationality, membership of a particular social gpoar political opinion, is outside
the country of his nationality and is unable or,imgvto such fear, is unwilling to
avail himself of the protection of that country;who, not having a nationality and
being outside the country of his former habituaidence, is unable or, owing to
such fear, is unwilling to return to it.
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The High Court has considered this definition mumber of cases, notabBhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225VIIEA v
Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haiji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR IMIMA v Respondents
S152/20032004) 222 CLR 1Applicant S v MIMA2004) 217 CLR 387Appellant
S395/2002 v MIMA2003) 216 CLR 473%ZATV v MIAG2007) 233 CLR 18 and
SZFDV v MIAC(2007) 233 CLR 51.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defim First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve ‘serious harm’ to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haratudes, for example, a threat to
life or liberty, significant physical harassmentlétreatment, or significant economic
hardship or denial of access to basic servicegwiatiof capacity to earn a livelihood,
where such hardship or denial threatens the appléceapacity to subsist: s.91R(2) of
the Act. The High Court has explained that persenunay be directed against a
person as an individual or as a member of a groe.persecution must have an
official quality, in the sense that it is officiar officially tolerated or uncontrollable by
the authorities of the country of nationality. Hoxge, the threat of harm need not be
the product of government policy; it may be enotlgit the government has failed or is
unable to protect the applicant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persesuto

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besolelyattributable to a Convention reason. However,geergon for multiple
motivations will not satisfy the relevant test tsdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
s.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a ‘well-
founded’ fear. This adds an objective requiremerhé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear’ of persecution under
the Convention if they have genuine fear foundeohug ‘real chance’ of being
persecuted for a Convention stipulated reasonaAifewell-founded where there is a
real substantial basis for it but not if it is mgrassumed or based on mere speculation.
A ‘real chance’ is one that is not remote or ingabgal or a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.
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In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lkseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisesrféar, to return to his or her country
of former habitual residence. The expression ‘tleéqetion of that country’ in the
second limb of Article 1A(2) is concerned with exi@ or diplomatic protection
extended to citizens abroad. Internal protectiameiertheless relevant to the first limb
of the definition, in particular to whether a feamwell-founded and whether the
conduct giving rise to the fear is persecution.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

Complementary protection criterion
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If a person is found not to meet the refugee datein s.36(2)(a), he or she may
nevertheless meet the criteria for the grant afoéegtion visa if he or she is a non-
citizen in Australia to whom the Minister is saiesf Australia has protection
obligations because the Minister has substant@almgis for believing that, as a
necessary and foreseeable consequence of theaag®ing removed from Australia
to a receiving country, there is a real risk thebh she will suffer significant harm:
s.36(2)(aa) (‘the complementary protection crite?io

‘Significant harm’ for these purposes is exhausyidefined in s.36(2A): s.5(1). A
person will suffer significant harm if he or shdleie arbitrarily deprived of their life;

or the death penalty will be carried out on thespar or the person will be subjected to
torture; or to cruel or inhuman treatment or pumeht; or to degrading treatment or
punishment.

‘Cruel or inhuman treatment or punishment’, ‘degngdreatment or punishment’, and
‘torture’, are further defined in s.5(1) of the AdCruel or inhuman treatment or
punishment is defined to mean an act or omissiowtogh severe pain or suffering,
whether physical or mental, is inflicted on a petsar pain or suffering, whether
physical or mental, is inflicted on a person, sagl@s, in all the circumstances, the act
or omission could reasonably be regarded as cruehaman in nature. The pain or
suffering must be intentionally inflicted.

However, ‘cruel or inhuman treatment or punishmeogs not include an act or
omission which is not inconsistent with Article f/tbe International Covenant on Civil
and Political Rights (the ICCPR), nor one arisimiydrom, inherent in or incidental to,
lawful sanctions that are not inconsistent with Almecles of the ICCPR. Article 7 of
the ICCPR prohibits torture and cruel, inhumanegrdding treatment or punishment.

There are certain circumstances in which therakisrt not to be a real risk that an
applicant will suffer significant harm in a countijhese arise where it would be
reasonable for the applicant to relocate to an afdf@& country where there would not
be a real risk that the applicant will suffer sigrant harm; where the applicant could
obtain, from an authority of the country, protentsuch that there would not be a real
risk that the applicant will suffer significant Inaror where the real risk is one faced by
the population of the country generally and isfaoed by the applicant personally:
s.36(2B) of the Act.



CLAIMS AND EVIDENCE
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The Tribunal has before it the Department’s file #me Tribunal’s file relating to the
applicant.The Tribunal also has had regard to the materafned to in the delegate's
decision, and other material available to it fromaage of sources.

Theapplicant appeared before the Tribunal [in] Apf@IL2 to give evidence and present
arguments. The Tribunal also received oral evidéroa the applicant’s [sister]. The
Tribunal hearing was conducted with the assistahes interpreter in the Spanish and
English languages.

Departmental file
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The applicant arrived in Australia [in] Septemb802 as the holder of a Student (Class
TU) visa subclass 570 granted [in] July 2009. ®he granted a further student visa
[in] June 2010 valid to [April] 2011. She lodgedl @pplication for a protection visa

[in] March 2011 and was granted a Bridging A (Cle#&) subclass 010 visa.

In her application for protection the applicantatbthat she was born in [El Salvador].
She is a single female and a member of [ChurclBhk is a citizen of El Salvador and
has no other nationality, nor does she have th tigenter and reside in any other
country. She completed a [Bachelor Degree] in Madwer 2002. She worked for [a
non-government organisation] from March 2006 torkaby 2007, and then she was
self-employed and worked her own small [farm] frB®cember 2007 until February
2009. She has always lived with her mother andddafter her mother who is
elderly. In Australia she studied English and Wwasked as a cleaner since February
2010.

The applicant stated that she left El Salvador bsea death threat was made against
her by members of the 1&treet gang. She has been a victim of extortimhigin

grave danger. The threats were made [in] March 2@®n an unknown person
phoned her home and spoke with her mother. Thsopewras very aggressive and
threatening. He demanded $2,000 US to be handsdnothin 2 hours. The person
provided details of the applicant’s full name, bddress, a detailed description of her
home, details of places she frequented, and thestand streets where she walked her
dog each day. They stated to her mother that yf dhe not receive the money within 2
hours they would kill the applicant. They idereifithemselves as members of th& 18
street gang and stated they had gang members watcer home. This gang is known
for perpetrating violent crimes throughout El Salea

The applicant stated that her mother immediateneld her brother who notified the
police. The brother and the police went to the éavhere the applicant lived with her
mother. The police said the threats should bentskeously and advised them to
disconnect the home phone, pack up their necetisags and leave the house and live
elsewhere. The police officers feared for thein@afety as the gangs have no respect
for the authorities.

The applicant and her mother moved to the homelafives about 12 kilometres away.
The applicant lived in fear for six months, whistthe time it took for her sister in
Australia to arrange for her to come to Austraigtudy English. She heard that gang
members asked neighbours where she and her matiendved to.
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After arriving in Australia the applicant felt sdfeit she was afraid for her elderly
mother. Her mother had become ill and so in Oat@0&0 she made the decision to
return to El Salvador to visit her mother who waent [age deleted: s.431(2)]. Her
mother was living in her brother’s house and afterapplicant returned to El Salvador
the brother also received extortion demands armghthr He was asked to pay $1,000
US otherwise his children would be harmed. Oneeretiie police were called but
again there was nothing they could do. This isay life in El Salvador. She was
very relieved to return to Australia. Although shesafe in Australia she is very
worried about her mother.

In Australia she has been diligently studying Estyland working hard. However she
is faced with having to return to El Salvador asdtadent visa is about to expire. She
will have to return to a life of fear and tormelm&yving to move from home to home
somewhere just to stay safe.

After interviewing the applicant and assessingeidence the delegate accepted that
the applicant and her family have received threfextortion and of harming the
applicant if their demands for money were not niébwever the delegate refused the
application on the grounds that no Convention ndvatgsbeen established. That is, the
harm feared was common to Salvadorian societyrge land did not arise from the
applicant’s race, religion, nationality, membersbi particular social group or
political opinion.

Tribunal file
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The applicant wrote to the Tribunal [in] Decemb@4 2 stating amongst other things
that although her circumstances may not be dueasons of race or religion or other
matters in the Convention, she is still in nee@rotection. That is why her sister has
done everything possible to enable her to leav@dilador. Leaving her mother,
family and friends was not easy however it wasanchoice but a need, otherwise she
may not be alive anymore. The threats made agaandife could have easily been
carried out by now.

At the hearing the applicant confirmed that she assssted in completing her
protection visa application by [a family membeghe did not receive any legal
assistance from a lawyer or migration agent. Wthew realised that people from El
Salvador were only allowed 60 hours of English aatlable to continue to study in
Australia they started researching about othersvigause she was afraid to return to
El Salvador. Her main reason for coming to Ausdralas her fear of the gangs in El
Salvador. They came to know that they could afnolyn within Australia for the
protection visa and applied for it when she fingher English course. Everything in
her application is true.

The applicant confirmed that she is [age deleteiB142)] years old and was born
in[town deleted: s.431(2)]. Her religion is [Chhrt] and she has never married. She
is a citizen of El Salvador and no other countrgt has no right to enter and reside in
any other country. She first came to Australisa®tudent visa granted [in] July 2009
to study English. She first arrived in Australia] [September 2009.

The Tribunal asked the applicant why, if she wasfte for her safety, she waited more
than 6 weeks from the grant of the visa beforeifeptzl Salvador. She responded that
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the ticket she was purchasing meant that she hdrtsit through the United States of
America and she had a problem getting the tramsdt for the USA. She had to wait
for one month, and then they refused the transé.viShe does not understand exactly
why they refused it. This meant she had to finotlaer way of travelling to Australia.
One of her church friends suggested she traveligir&outh America instead of the
USA. However this was a lot more expensive todrévis way. Her [sister], who

lives in Australia, helped her pay for part of tleket. This is why she did not arrive in
Australia until in September 20009.

The applicant confirmed that her mother is stidg in El Salvador, in [Suburb 2],
which is a part of San Salvador, the capital cktier mother is looked after by her
brother and his family.

She has 1 [sister] in Australia, and her familjie 8as a brother who owns a [business]
and has a wife, [and three children]. Her brotheHildren are young adults but remain
living at home. Her brother’s wife helps him iretfbusiness]. The applicant has 2
[siblings] living in [Country 3] and another [twabéings] who live in El Salvador. She
had another [sibling who] is now deceased.

The sister in El Salvador lives in [Santa Tecl&his is about 1 hour in the bus from
San Salvador and quicker by car. Her other brdibes in [a suburb] of San Salvador.
Her father abandoned the family when she was veupng. She has only seen him 3
times in her life. He lives in the east of El Salor but she does not know exactly
where he lives. She has other extended familgbeathas never really met them, most
of them are deceased. There is no other closdyfémait she has met.

The applicant stated that she lived in [San Salfjddam November 1991 to March
2009 Before that she lived in Santa Ana, which dsfferent state in El Salvador.
When she was about [age deleted: s.431(2)] yedrhelfamily [moved]. From March
2009 to September 2009 when she left for Austsdimlived in [Suburb 2], a suburb of
San Salvador. When she returned to El Salvadd feeeks from October to
November 2010 she lived with her mother in [Sul®jti5an Salvador, in the house of
her [brother] and his family.

The applicant confirmed that she completed 17 yebeslucation in El Salvador and
this included a 5 year [university degree]. Shemwied that at university in San
Salvador in 2003. After graduating she workedafgnon-government organisation].
The organisation works on environmental protecti@iters. She was responsible for
fund raising. She was retrenched from that positidfebruary 2007.

After that she worked doing whatever she couldlanked after her mother. She sold
natural medications most of the time. She alsta[agricultural produce] and
sometimes she worked in her brother’s [busineSl always lived with and cared for
her mother. In Australia she first worked as @by and then as a pantry hand.

The Tribunal asked the applicant why she obtainpdssport in August 2006. She
responded that her family have always had passpbiges mother always made them
have a passport. Her mother said they should allwaye all their documents in order
in case they needed them. She got her first passpen she turned [age deleted:
S.431(2)] years of age. She got her national ifieation card then also. Her passport
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is valid to [a date in] October 2015. She had néaelled outside El Salvador prior
to coming to Australia in 2009.

The applicant stated that the situation with stgagigs in El Salvador is worsening
every day. She wants to return to El Salvadoiate for her mother but she is afraid to
go back because she fears the gangs. If a perseturning from overseas the gangs
think the person must have lots of money. Comiackldrom overseas will make her
more of a target than she was before. She spatjfiears the Mara 18 street gang.
They were the ones who threatened her before aydntl feel mocked because she
did not pay the money they tried to extort from before.

The Tribunal put to the applicant that it was noyears since she left El Salvador the
first time, 3 years since the gang tried to extoohey from her. Isn't it unlikely that
the same people would remember, isn’t it unlikblgttthey would know that she had
“mocked” them previously by not paying? She regjgahthat neighbours are often
connected to gang members and they could easiiy tbat she had returned.

The applicant stated that she did not know exaetligre she would live if she had to
return to El Salvador. She could really only stéyrer mother’s place. There was no
other family she could live with and no other plabe could go to. She said she might
not be attacked as soon as she returned, howesyewtbuld demand money from her,
particularly as they would know she had been oesrs&leighbours would tell them
she had returned, or they would just think sherhadey because her [sister] is
overseas. She does not have any money to takenbtdicker as she would have to use
the little money she has to buy the plane ticl&te would therefore need to be
constantly escaping, or find a way of paying thethgrwise they would harm her or

kill her.

The applicant recounted the time when she wastfireatened by the Mara 18 street
gang. Itwas in late March 2009. Her mother wasain the house as the applicant
was helping her brother at the [business]. Hetheroteceived a phone call from a
male person asking for the applicant. They dididentify themselves at first but later
they said they were from the Mara 18 gang. Thé&l/her mother that they knew the
applicant, her name, where she lived, and the pld she would frequent, when and
where she walked her dog. Then they asked fol0$25. They said if she didn’t
give them the money in 2 hours, they knew wheraafi@icant was. They said they
would kill the applicant if the family did not giveem the money. Her mother was
often home alone, she was very upset. She céléedpplicant’s brother. He told her
that the applicant was with him. He said he wardche home. Her brother called the
police and the police came with her brother tortheuse. The applicant did not go
home. The police advised them to pack up the shihgy needed and leave the house.
They gathered whatever they could. The policeestayith them while they gathered
their belongings. Then they moved to [Suburb &f,lirother’'s house. The applicant
has never returned to that home where she uséecetwith her mother.

The Tribunal asked the applicant why she thougbtvebuld have been targeted. The
applicant responded that the gangs tend to tangetulnerable and often target a
younger person who is still living at home withedderly parent. She said that
neighbours know who is living where and they cdk t&ome neighbours are friends
with gangsters. Some give information about othegzrotect themselves. She said
that her siblings always help her mother finangjdlowever she was the one who
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always did the shopping. She was visible. Theuldisee her going shopping and
having groceries in a bag.

Her family did not have $2,000 US to pay the garmgniers. However neighbours
would know that they have family overseas and emsgyknows that overseas family
always send money back home.

She and her mother moved 12 kilometres away aed hvith her brother for a while.
They moved into the house adjoining her brotheosse. She and her mother did not
go out at all. They stayed hidden from the pufdicabout six months. She tried to
stay hidden until everything was organised for gcanid Australia.

Nothing happened to them while they were livinghat house adjoining her brother’s
house in [Suburb 2]. However trusted neighbouey ttontacted said there were
people watching the house they used to live inr dgitfriend who lived in the same
suburb was also asked by someone if she knew wiher@plicant was. She does not
know why her girlfriend was asked, and why herfgehd was not targeted also. She
just knows they were asked questions.

The Tribunal asked the applicant why, if she waafsaid for her safety, she returned
to El Salvador in October 2010. She respondedidaimother was very sick and very
depressed. She was the person who always livédheit mother and always looked
after her and now she wasn’t there. Her motherdeaply depressed. She went back
to see her mother. Her mother is in very bad sinape If she could, she would
definitely go back and look after her mother nolhe applicant became very visibly
upset at this point in the hearing.

A few months after she left El Salvador her brotioek their mother in to live in his
house as there were plumbing problems in the adimouse. When the applicant
returned to El Salvador in 2010 she stayed atitbase with her mother.

A week or so after she had arrived back a memb#reo$treet gang contacted her
brother in the [business]. She thinks this is heeahey believe that because a person
has family overseas, or is returning from overstesperson must have money. They
came into his shop. They demanded $1,000 US. diidw&t pay they threatened to Kill
all three of his children. Her brother asked teapwith the leader, the person who
was actually demanding this money, because he dadomey to pay. The gang
member called the leader on the phone and herdarefoke with him. They
negotiated that he give to them $150 US and coatiagive them $40 US every
month. Her brother tried to move out from the jbhass] but other shop owners did not
want to lease to him when they learnt he was runaimay from gang members as they
don’t want any trouble. He is still paying this n&y every month. He called the
police for help but the police say they can’t dgthmg as they don’t want to mess with
the gang. Itis too dangerous. Also some poliedgraplicated in the gangs.

The Tribunal put to the applicant that she hadlarosister in Santa Tecla, which is
outside San Salvador and asked was there any redsoshe could not reasonably be
expected to live there in safety. The applicagpoaded that Santa Tecla is very close
to San Salvador. Also the problem is that heesstounger son got into trouble and
ended up in prison and has ended up a gang menmbeelh She said that this nephew
threatens everyone. He says that if he doesningeey he will come and kill people.
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He is still in prison. His sister’s other [childho lives in [Country 3] came back for
holidays and [was] threatened as the brother wittteiggang member believed [they]
would have money. The [sibling] returned to [Cowr8] very quickly after this.

Her other brother who lives in [a suburb in Sanv&abr] is in a similar situation in that
he is surrounded by gang members, however he ddesreé a regular job. He gets
money from running errands for people. He hadieen targeted by gangs, but he is
an area populated with street gangs.

The Tribunal put to the applicant country infornoatwhich indicated that, whilst street
gang violence is an extremely serious problem iB&Vador, it was localised to
specific regions. Areas such as San Franciscda@mango, Sensuntepeque, Nueva
Concepcion or San Vicente appeared to be fregedtsgjang violence. The Tribunal
asked the applicant if there was any other ar&d Balvador where she thought she
could reasonably be expected to live. The applicesponded that she had thought of
moving to Santa Ana where her sister has an apattinosvever the situation is the
same there — gang violence is serious there. &ba friend in the same apartment
building but she says that it is very dangerousethigth gang violence.

The applicant stated that she had a friend in Géradengo but the friend says that there
are gangs there also. She does not know anyonehangwelse in El Salvador. She
would not know what work she could find or how stwuld feed herself. How would
she pay rent? She stated that it is very hard ®ngle female to live by herself
anywhere in El Salvador. She would be very vulbleraHow would she pay the
gangs if they demanded money from her?

The applicant stated that if she returned to EV&#r and the gangs demanded money
from her and she could not pay it she fears shddilmave to die. The applicant asked
that she be allowed to stay in Australia or th&t Isé helped to go and live in another
country as she has no money to take to help s@werhoblem and her family is poor.

The applicant’s [sister] gave evidence to suppgwetapplication. In summary, she
stated that she had spoken with their mother tlweihimg and her mother is very upset
thinking she won't see her two daughters again lvewshe pleaded with her not to
send her sister back to El Salvador as she belswesvould be killed if she went back.
She said she misses her very much but she canm@alcthere.

At the hearing the applicant submitted a copy ofgassport, Medicare card and bank
card, and several on-line news articles from EV&#br.com.

Independent Country Information

The Mara 18 gang (also referred to as th& 38eet Gang, Calle 18, Barrio 18 or
Dieciocho) is one of the largest gangs in El Satvahd is known to be extremely
violent! Reports cite the number of gang members in Elégimivas being 20,000 or

! Gutiérrez, R. 2008, ‘El Salvador: Gangs Are “Perfécapegoats”, Say Expertbiter Press Service News
Agency 25 April <http://ipsnews.net/news.asp?idnews=4212ccessed 17 March 2009 ; and

Beaubien, 2011, ‘El Salvador Grapples With Upswim@rug Traffic’, NPR 31 May
<http://www.npr.org/2011/05/31/136727186/el-salvagmpples-with-upswing-in-drug-traffic> Accessedl 3
March 2012



30,000 people out of a population of 6 millibmitially the gang became involved in
criminal activities such as drug sales and extoffibut these activities grew to include
extortion, murder and street crime. A 2011 repantfthe United States Overseas
Advisory Council (OSAC) states that the two largéalvadoran gangs, Mara
Salvatrucha and Mara 18, are involved in ‘narcagied arms trafficking, murder for
hire, car-jacking, extortion, and violent streétr@’* The gangs are well-armed and are
able to acquire weapons due to lax customs enfaceand porous bordetdhe

gangs roam the streets, ‘are quick to engage iene if resistance is offered’, and ‘do
not hesitate to use deadly force when perpetratimges’. OSAC also states:

Gang members have become so brazen in their atifaakihey are known to keep to
a daily schedule, riding city buses from one stainé next, mugging and committing
criminal acts with impunity from criminal proseaoti.

63. Sources from 2011 indicate that gang related veddras worsened. In January 2012,
theLatin American Bureaureported that ‘extortions constitute the ganggétsource
of income’ and that ‘initially the gangs approaclednmunity residents for
comparatively small sums, but over the years tia&esthowns have become more
extensive and sophisticatedThe report also notes that both Mara Salvatrucia a
Mara 18 ‘have turned to raping girls, sparing dhiyse, such as relatives or girlfriends,
who are already linked to the groups’

64. TheGuardian reported in 2010 that in the previous year, tgonal murder rate
averaged 12 murders a day, with many ‘blamed oies® Similarly, a 2011
STRATFOR report noted that ‘violence has worsergetha drug traffic has increased’,
with El Salvador’'s homicide rate increasing ‘byé pent to 66 per 100,000 inhabitants
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between 2005 and 20181n 2011,Dialogo magazin&' noted that the operations of
Mara Salvatrucha and Mara 18 have become moresagatted and transnational:

The gangs’ transformation from loose associatidrsmall-time criminals devoid of
strategic long-term planning into more coherentdigates has alarmed authorities
in Guatemala, El Salvador and Honduras...While theggaare still highly focused
on their neighbourhoods and on extortion and kignag, human trafficking and
auto and weapons smuggling, they are also moving fransnational drug
trafficking, possibly under the tutelage of Mexiching cartel Los Zetak.

65. United States news organisatid®PR also reported in 2011 that the gangs’
connections with Mexican drug cartels have madmtit®re dangerous:

The police chief says the Mexican cartels appebaetexpanding their operations in
El Salvador by hiring members of the 18th Stredtlara Salvatrucha gangs to do
work for them. Both of these gangs are known texteemely violent, and... their
links to the Mexicans have made them even mott so.

66. The Salvadoran Government has introduced lawstattbher penalties for gang
members, deployed the military to anti-gang tasiderrun by the police and protected
citizens through the Witness Protection Programil&\the police have had some
success, funding and equipment shortages andwaeoltimpunity have undermined
their effectiveness in responding to gang relaietérce.

67. In 2010, the Salvadoran Government introduced alaembanning ‘ultraviolent Mara
youth gangs, criminal organisations and the “saex&rmination” groups that claim to
combat thent® The new legislation also doubled the maximum prisentence for
minors from seven to 15 yedrsin response to the law change, the two largesggyam
El Salvador (Mara Salvatrucha and Mara 18) cootdoha transport strike throughout
the country. The gangs threatened to ‘kill all dusers for a 72-hour time period if
they continued with their route¥’ Ninety per cent of bus drivers complied and ‘the

% Hooper, S. 2011 ‘The Mexican Drug Cartel ThreaCantral America’STRATFOR17 November
<http://www.stratfor.com/weekly/20111116-mexicamughcartel-threat-central-america> Accessed 30 March
2012

" Djalogois a professional military magazine published teréy by the Commander of the United States
Southern Command as an international forum fortanifipersonnel in Latin America.
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December <http://www.dialogo-americas.com/en_Gta/rmisa/features/regional_news/2011/12/19/aa-
dettmer-gangs> Accessed 6 March 2012

13 NPR is a news organisation based in the UniteteSta
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March 2012
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country was paralyzed for 72 hours, with peoplekimgl hours to work due to very few
buses operatind Commuters were offered ‘army transport and paiseorts*®

68. Previous laws to combat gang violence have alssived mixed reactions. In 2003 and
2004 the government introduced tilano Dura(firm hand) andSuper Mano Dura
(super firm hand), respectivel) These laws were ‘defined as an integral plan & de
aggressively with delinquents through law enforcetnas well as to provide for
prevention and intervention initiativéSWhile Super Mano Duraesulted in the arrest
of 11,000 gang members in one y&ahe approach was criticised for ‘driving the
gangs underground and closer togeffiemd resulted in an ‘upsurge in extortions,
particularly in the transport sectot’

69. More recentlythe government has responded to increased gargdeialence by
strengthening security measures. In March 2012Sykmey Morning Heraldeported
that ‘round-ups by the police in El Salvador conénwith the arrests last week of more
than 50 young men suspected of being gang member€@mmitted murders,
extortion and illegal assembl§”.The United States Department of State (USDOS)
reported in 2011 that in 2009, ‘military personnwelre deployed to join the police on
patrols and anti-gang and other task fordeBhe report also states that the head of the
anti-gang taskforce, the Ministry of Public Seqyrfrovided protection to over 3,000
people through its Witness Protection Program @u2i@10?’ The police service also
provided protection to 104 people during 26i0levertheless, the report states that
‘street gang intimidation and violence against @&ses contributed to a climate of
impunity from criminal prosecutiof?

70. In a different tact, it has been reported thatS8ab/adoran Government was involved in
negotiating a truce between EIl Salvador’s two largangs, though the government
denies playing a role. In March 202BS Newseported that the leaders of Mara
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Salvatrucha and Mara 18 ‘*have reached a truce aanestlucing the country’s
homicide rate®® Following the trucelnSight Crimé' questioned whether the
agreement may have been the result of a governdeergion to transfer ‘30
imprisoned leaders of the two gangs from maximuousg institutions to prisons
with more relaxed rules on visitor€ This is disputed by the government, however.

71. More broadly, there is commentary on the ineffeatizss of the government and the
police force in combating gang violence. In 201 AT noted that while the police
have had ‘notable success in dismantling kidnappamggs’, the police force is still
‘somewhat ineffectivé® The OSAC report states:

The police force is still in the developmental s&@f becoming a modern and
effective police force that can protect the publithile several of the police force’s
investigative units have shown great promise, raustreet level patrol techniques,
anti-gang, and crime suppression efforts remaineghat ineffective. Equipment
shortages (particularly radios and vehicles) funthienit their ability to deter or
respond to crimes effectively.

72. Similarly, Timemagazine reported in 2009 that efforts to redwreggiolence were
hampered by government corruption and lack of publnds. The article states that
‘corruption at the highest levels of government &iésved many gang leaders to go
free or conduct business from behind b&rsi the same article, the director of the
Council on Hemispheric Affairé stated that ‘El Salvador simply can’t afford a-ul
scale war on crime and ganys’

73. Reports indicate that the Salvadoran Governmengicisiving assistance in combating
gang violence from local municipal governments, Wimited States Government, and
other non-government organisations. The OSAC niot@®11 that the US Government
‘has assigned a Gang Advisor to assist the Govarhoféel Salvador, and ‘the FBI
has established a transnational anti-gang unit thighel Salvador police force, based in
San Salvador®® It was also noted ifthe Economisin 2007 that several initiatives
outside the national government offer anti-gangsteasce:

Important initiatives at the municipal and privagector level are also advancing.
Following the advice of the government's bipartidask force on crime, two

30 Aleman, M. 2012 ‘El Salvador Mara Salvatrucha, M&8 Gangs Reach Truc€BS News23 March
<http://www.cbsnews.com/8301-501715_162-574034p40dhesalvadoran-gangs-agree-to-truce/> Accessed 27
March 2012

31 InSight Crimeis a research organisation dedicated to orgamise® and security issues in Latin American
and the Caribbean, based in Washington and Colombia
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municipalities—Soyapango and San Martin—have oetitive carrying of guns in
public places, and the results thus far are prongsiMedia organisations are
contributing by de-sensationalising crime storieshe hope that this will discourage
the gangs from trying to outdo each other in thebhaty of their acts. Non-
governmental organisations, mostly from CanadataedEU, have also stepped up
their work on gang prevention and intervention géhat the government has mostly
disregarded up to now, despite lip service to tetiary >

74. The Mara 18 gang is a transnational gang, spar@emgral America, Southern Mexico,
and the United Staté8 Within El Salvador, the gang’s original bases Iveigethe San
Salvador suburbs of Apopa and Soyapango, and s taken root in San Miguel
and La Uniorf* The most violent areas of the country, which dse the areas where
gangs are prevalent, are San Salvador, Sonsoraat® Sna, La Paz, and La
Libertad#? The Mara 18 gang has ‘a series of decentralifiedas[cliques], or smaller
units, that cover specific neighbourhodds’

FINDINGS AND REASONS

75. The applicant travelled to Australia from El Salgadn a passport issued by the
government of El Salvador. She provided a cedifiepy of her passport to the
Tribunal. The Tribunal accepts that the applicar citizen of El Salvador and has
assessed her claims against El Salvador as hetrgaimationality.

76. The Tribunal finds that the applicant is outside lh@me country of El Salvador. There
is nothing in the evidence before the Tribunaluggest that the applicant has a legally
enforceable right to enter and reside in any cquuttner than El Salvador. Therefore
the Tribunal finds that the applicant is not exeélddrom Australia’s protection by
subsection 36(3) of the Act.

Refugee’s Convention

77. The Tribunal found the applicant to be a credibitm@ss. Her account of her and her
brother’s experiences in El Salvador has been stamdithroughout the processing of
her protection visa application. The Tribunal isafeat the delegate also accepted, as
claimed, that the applicant and her family had iremkthreats of extortion and of harm
to the applicant if demands of money were not paithe Mara 18 street gang. The
delegate refused the application as there was ned€htion nexus to the applicant’s
fears.

78. On the basis of the independent country informatéfarred to above, and the
applicant’s overall credibility, the Tribunal actegphe applicant’s evidence that she
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79.

80.

81.

82.

83.

was a victim of extortion and death threats in Salvador in March 2009 and her
brother has been an ongoing victim of extortiorsi®ctober 2010.

However the Tribunal has to assess whether oheoe tis a “real chance” that the
applicant will suffer “persecution” in the reasohatoreseeable future in El Salvador.
The applicant states that she fears that if sheédasturn to El Salvador she would
again be a victim of extortion threats and thatlas has no money to pay she could be
killed. The Tribunal has considered whether orthete is a real chance that the harm
feared by the applicant will occur in the reasopdibteseeable future should she return
to El Salvador; whether the harm feared involveoas harm; whether the harm

would involve systematic and discriminatory condesisentially and significantly for a
Convention reason; and whether or not the govertimesfl Salvador would fail in its
duty to protect the applicant from the harm feared.

In so doing the Tribunal considered the independeuantry information referred to in
the preceding paragraphs. The Tribunal notes tinag giolence has been widespread
and carried out with virtual impunity for severaays. It also notes that the
government has made a concerted effort to comizstsiang violence, to implement a
witness protection program, and to arrest and prdeegang members. Furthermore
very recent reports indicate that in late March2@lruce has been reached between
the two major, rival gangs, one of which is the MaBth street gang feared by
applicant. However the applicant claims that sbeld not be protected from extortion
demands and violence; that the police remain io@¥e, that corruption is a major
problem, and that she would still face extortiomdads and could be seriously harmed
or killed on return to El Salvador.

Additional recent country information consideredtbg Tribunal includes the
following reports.

The US Department of State, Country Report on HuRights in El Salvador in 2010,
published in April 2011, states, with referencéh® issue of state protection:

The law provides criminal penalties for officialrogption; however, the
government did not implement the law effectivety afficials, particularly in
the judicial system, engaged in corrupt practicés wnpunity. The World
Bank' s broad-based indicators reflected that gowegnt corruption was a
serious problem, a finding that was consistent witblic perceptions in the
country.

On December 10, authorities dismissed the entirpéSon staff of the
Zacatecoluca maximum-security prison on suspicfaoauption, notably
providing gang members with cell phones and otlssistance. On December
13, an additional 235 employees were dismissed thenoverall prison
system for the same reasons, and by year' s enel timan 500 prison
authority staff had been dismissed under suspiafaorruption.

An article published iThe Guardiaron 1 May 2012 refers to the truce reached by the
two major street gangs in El Salvador in March 20TBe article states in part as
follows.



It was an event greeted with astonishment and caieln: on Saturday 14
April nobody was murdered in El Salvador. For thstftime in years,
officials registered not a single fatal shootingglshing or beating in 24
hours. "We saw not one homicide in the countryjlted President Mauricio
Funes.

That this should be news underlined how much thalsCentral American
country had become accustomed to about 15 murdeeay aone of the world's
highest rates. The murder-free day reflected a @tanfall in gang violence,
beginning in early March. Last week there wereawarage, about five
killings a day.

But the now relatively peaceful slums are hardhjilant. Instead, they are
watchful, tense and suspicious. "This is a peagetigted behind closed
doors that fails to address the underlying caudesalence,"” said Father
Antonio Rodriguez, who works in communities rivéh gang violence. "This
is a mafia's peace."

The day Funes announced there had been no mutdersnothers told the
priest their sons had disappeared. "Look, heretheecases," he said, waving
a sheaf of papers. "It is true that homicide rades down, but it cannot last ...
the government is not capable of maintaining ieyrdon't have the capacity,
the organization, or enough public confidence tb pwff."

Such scepticism is widespread. Bloodshed has desiezot because poverty
has disappeared, or because the ramshackle statadguired effective
police, courts and jails, but because the two rposterful gangs, Mara
Salvatrucha and Mara 18, have called a truce.

"We are living a situation of war and we have cdméhe decision that it has
to stop,"” said Carlos Ernesto Mojica, one of thigejeh leaders who negotiated
and announced the truce.

"There are 200 fewer dead Salvadorans a monthd Baifael Jordan, a
former gang member who now rehabilitates othersugh the group Homies
Unidos. "This is an opening, part of a peace predbéat we have been
pushing for years." He added: "If someone sabotégésvon't be either of
the pandillas[gangs] in El Salvador.”

One source of scepticism is the belief that kiliage now concealed. "The
violence has gone down a little,” said Salvadoriie 54-year-old taxi-
driver in the capital, San Salvador. "But now theyust disappearing people
instead. A guy goes out shopping and no one seeadmrin.” Mejia keeps a
machete in a leather scabbard beside the drivess.s

Others allege that the state negotiated with gaaglérs, softening jail
conditions and offering other concessions to biigwed victory. Although
the authorities rejected a proposal to redirect Bubsidies to gangs in return
for a halt to extortion, contradictory official sEments about talks have
fuelled the impression of a clandestine pact.



Commentators said giving criminals impunity foruedd violence
compromised the state's legitimacy. "This givegthegs power in the sense
that they can threaten the government with resumiolgnce at any time,"
said influential blogger James Bosworth. "Howeviés,hard to argue with the
results. No matter how you look at it, it's a gathanger."

Central America has struggled to tame gangs siheel©90s, when the US
started deporting Los Angeles-based Latino convatheir home countries.
The arrivals boosted local gangs' organisation aedess to arms and drug
routes. Spillover from Mexico's drug war has fugifbe mayhem.

The main reason El Salvador's barrios — low-incareghbourhoods — are
tense is the expectation that violence will resutiden't even call it a truce;
this is just gang chiefs making deals for themsgh@ne Mara 18 leader said,
on condition of anonymity. "And the gang will notept it. When it breaks
down there will be a war, a war of all against all.

The government has rattled the pact between gapgsiouncing the
formation of a 300-strong, FBI-trained unit dediedtto rooting out gangsters
in the most volatile neighbourhoods. A police raym¢ast week of dozens of
alleged gang members, including pastors, furth8amed tensions...

84. The truce between the two major gangs, and theegulesit drop in homicide rates, is
confirmed in the following article in the New ZeathHerald, 4 May 2012.

About face declared on gang violence in El Salvador

Rival Salvadoran gangs yesterday announced an sipaof the terms of a
truce as the Central American country grapples witblague of violent crime
that threatens to sweep the nation.

Representatives from El Salvador's notorious Makl&rucha and Mara 18
gangs told the media that the country's schoolkbeiloff limits to violent
clashes from inter-gang warfare. Since March thesie been a dramatic fall
in gang violence because of the truce betweenatbartost powerful gangs,
Mara Salvatrucha and Mara 18.

On April 14, for the first time in years, there wast a single fatal shooting,
stabbing or beating in 24 hours. The country isustomed to about 15
murders a day, one of the world's highest rates.

85. An article written by Christopher Looft fénSight Crime Analysjon 3 May 2012
states in part:

El Salvador Gangs Expand Truce to School Zones

This is the latest piece of good news out of Bl&#dr, which has registered a
dramatic 60 percent drop in homicides since thdyelsiarch 2012 truce
apparently negotiated by Bishop Fabio Colindrethef gangs truly enforce
the ceasefire in El Salvador's school districtss ttould help violence levels
drop even further. El Faro notes that some studargsnistakenly targeted as
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87.

rival gang members due to wearing the uniformschbsls "owned" by other
gangs. The expansion of the truce also headsafh&oversial security
measure by the government: the proposed militaoratf the country's
schools

If the MS-13 and Barrio 18 are actually sincere abe and capable of --
enforcing this latest order, the expanded gangarwdl likely reinforce the
security gains of the past two months. But evahagovernment has shown
signs of adopting a more community-oriented segtitategy, including a
proposed a $20 million jobs program aimed at relitdiing gang members,
the government still appears willing to expanddats enforcement
capabilities, preparing to open a US-funded wiretanter and deploying an
elite anti-gang police unit

Given that both of these operations are strongtyi$ed on intelligence
gathering and investigation, El Salvador may bdtsty away from the failed
"iron fist" policies of the past and toward smarfmlicing. This may be
necessary to ensure long-term security, givenrirety gangs in El Salvador
operate relatively independently from the mostbancerated leadership of
MS-13 and Barrio 18, raising questions about the&'s permanence. And
while the gangs have apparently agreed to reduckence, they still practice
other criminal activities: extortion is reportedlyp 25 per cent this year, a
practice El Salvador's gangs did not rule out atllibertad.

The Salvadorian government has made a concerted &ffend street gang violence
and to protect its citizens and it appears on tdeace that real progress has been
made in this regard. However the truce betweemitaégangs is in very early stages.
Authorities and gang members, themselves appdse tautious and somewhat
pessimistic about the longevity of the truce, a®th®r commentators. As one gang
leader is reported to have salhen it breaks down there will be a war, a war lbf a
against all. As is pointed out in the reports cited above, that causes of the gang
violence, poverty, unemployment and other sociaeadc and socio-political factors,
have not been addressed. It is also reporteduiiiédt the leadership has been
incarcerated and called a truogany gangs operate relatively independently froen th
mostly incarcerated leadership of Ms-13 and Bafr&) raising questions about the
truce’s permanenceAlso, there appears to be evidence that blatamtien has been
replaced with “disappearance” and rape and thag tiseno reduction in extortion
demands. Indeed extortion is reported to be oeitid scope of the truce and the rate
of extortion is reported to have increased by 25cpat in the current year.

On the basis of the evidence the Tribunal findsatlea real chance that the applicant
could again become a victim of extortion and defatbats if she returns to her
mother’'s home in [Suburb 2], San Salvador. Wi3lgears have passed since she
experienced the extortion threat, the Tribunal ptxthe applicant’s evidence that,
through neighbours, or some other means, gang mesmiiécome to know of her
return home from an overseas country. Whilst treesgang members may not still be
in the neighbourhood, given the arrest of many gaagbers, or may not recall their
previous extortion demands and threats made itiolto the applicant, the Tribunal
accepts that either the same, or other gang memiliéerceive the applicant to have
money as she will have returned to El Salvador fesnoverseas country. The



Tribunal finds therefore that there is a real cleatihat the applicant will again be
subject to extortion threats.

88. The Tribunal then considered the applicant’s otii@m that if she is unable to accede
to the gang’s extortion demands she will be selyolarmed and/or killed. On this
point the Tribunal notes the country informationiethindicates that murder has to
some extent been replaced with “disappearancetapelis a prevalent gang crime.
Also relevant is the country information regardthg truce between the two major
gangs, which has resulted in a reduction in thederurate in El Salvador from 15 a day
prior to the truce, to 0 on the day of 14 April 201ollowed by an increase to one-third
of the murder rate as it was prior to the truc@wiver the question remains as to the
longevity of the truce as it is relevant to detemrimg whether or not the applicant faces
a real chance of serious physical harm occurrirtheérreasonably foreseeable future.
In assessing this issue the Tribunal consideredbtlmaving additional country
information.

89. The Economist published the following article onyMat, 2012:

Precarious truces between gangs have lowered the murder rate in two of the
world’s most violent countries—but for how long?

But now quiet reigns in the country’s roughestriiss. In March the two main
gangs, the Mara Salvatrucha and the Mara 18, dexdaa truce, cutting the murder
rate by two-thirds overnight... “People are breathiegsier. But there is a feeling it
could be the lull before the storm,” says David mihard, a priest whose church sits
between rival gang patches in San Salvador, thé&aap here is a suspicion that the
Maras may be letting businesses recover, the betterttoteikom them later. Over 60
shops near Mr Blanchard’s district have shut in ffaest year, after having to pay
“rent” of $5-15 a day. Even people-smugglers sagytibannot turn a profit, since the
gangs demand 70% of their loot.

...Nearby Belize offers a cautionary tale about thgifity of such truces. Last
September its government openly reached a pacttetbountry’s gangs following a
shoot-out at a mobster’s funeral. ...But the truceas on the rocks. Between
September and March Belize averaged seven murdamngh, half the rate for the
previous six months. In April, however, two garagplkrs were killed, sparking a wave
of reprisals. The month saw 21 murders, the mosveér two years.

...Nonetheless, the huge effect of the truces oncmdikty highlights the imbalance
of power between the mobs and Central America’kwstates. “People say what
good news it is,” says Maria Silvia Guillén of FESP, a think-tank. “But the gangs
are the ones who will decide at what point peogtetg live in peace.”

90. As stated previously, in the Tribunal’'s view thede between the two major gangs is a
fragile one. It is too early to be confident ttiagre will not be a return to the high
levels of violence seen for many years and as tlgcas January and February 2012.
The Tribunal notes that the applicant’s brotherticmes to be a victim of extortion, as
do a significant proportion of the population ohS&alvador and other parts of El
Salvador. Neither he nor his family have met vpittysical harm presumably because
he continues to pay the money demanded by the geimg.applicant’s circumstances
are different to those of her brother. As a [bassman] he is in a position to meet the
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extortion demands; however the Tribunal acceptagipticant’s evidence that she will
be returning with no money, noting her employmaenbiv-paid work in Australia, and
no employment and will not be in a position to meegy extortion demands. As such,
the Tribunal accepts that a failure to pay the mat@manded could result in a real
chance of physical harm to the applicant, be ta¢ras reported by the Latin America
Bureau on 25 January 2012 and referred to in thatcpinformation above,
disappearance or murder.

The Tribunal notes that a “real chance” is one ihabt remote or insubstantial or a
far-fetched possibility. It can be one that isiaellow 50 per cent. After assessing all
the evidence, the Tribunal finds that the chanadefapplicant being subjected to
physical harm if she fails to meet extortion demanaot remote or insubstantial. It
finds that there exists a “real chance” that thgsptal harm the applicant fears,
including deprivation of life, will occur in the asonably foreseeable future in El
Salvador.

The Tribunal then considered whether or not thdiegomt could access protection from
the State against the harm she fears. Whilstaheeapt of state protection in
Australian refugee law does not require the statparantee the safety of its citizens
from harm caused by non-state persons, nonethles$svel of protection afforded is
required to meet international standaf$MA v Respondents S152/2003n this

case, given the country information referred tovah@nd the fragility of the truce
between the two major gangs, the Tribunal finds titka standard of protection from
serious harm perpetrated by street gangs remadgdguate in El Salvador. This is not
because the applicant would be differentially ®datr denied protection for a
Convention reason; it is because of corruption@hér factors impacting on effective
policing in El Salvador.

The Tribunal then considered whether the harm teea@ be regarded as
“persecution”. The concept of “persecution” is lified by s.91R of the Act as
involving “serious harm”, “systematic and discriratary conduct”, and an element of
motivation on the part of the perpetrator. In ttase the Tribunal accepts that the
applicant’s fears involve serious harm and thatR(Q)(b) is satisfied. However the
Tribunal is of the view that the harm feared is distriminatory and therefore
s.91R(1)(c) is not satisfied. The independent tgunformation indicates that the
street gangs of El Salvador perpetrate violentes@emingly at random. Their
victims appear to include both men and women fréwalks of life. This is
supported by the applicant’s own evidence that Bb#) a single female living at home
caring for her mother, and her brother, a marriederwith a family, who works as a
[businessman], have both been victims of extortidoncordingly, the Tribunal is
unable to find that the harm feared by the appticanstitutes “persecution” in the
relevant sense.

Similarly, the Tribunal is not satisfied that trexisus harm faced by the applicant is for
one or more of the grounds specified in the Refsganvention. That is, the essential
and significant motivation for the harm feared @ for reasons of her race, religion,
nationality, membership of a particular social grpor political opinion. In this case
the Tribunal finds that the motivation for the haieared appears to be that of
acquiring money and power and instilling fear idiunduals and in the society
generally. The applicant believes that she wagetad as she and her mother were
perceived to be vulnerable women. However, oroler evidence, as stated



95.

96.

97.

98.

99.

100.

previously, the applicant’s brother was also taxddor extortion and he is a
[businessman] living with his wife and adult chédr Furthermore the country
information indicates that the victims of the strgangs are targeted randomly and
arbitrarily. They include the young, the old, mew avomen, transport workers,
professionals and tradespeople. There is no esedegnindicate the gangs are
motivated by race, religion, nationality, or padal opinion. There is no evidence to
indicate that the gangs target members of parti@deial groups. Also, the applicant
has not claimed, and there is no evidence to stigjggsthe applicant would be denied
state protection for a Convention reason. Accolgitige Tribunal is not satisfied that
the applicant’s fears of serious harm are for nreasd one of the grounds enunciated in
the Refugee’s Convention as required by s.91R(Df(#)e Act and Article 1A(2) of
the Refugees Convention.

The Tribunal is satisfied that the applicant hage#-founded fear of serious harm,;
however the harm feared does not constitute petisedn the relevant sense because it
is not for one of the reasons enunciated in theigeds Convention. Therefore the
Tribunal cannot be satisfied that she is a persamhiom Australia has protection
obligations under the Refugees Convention. Theuhabfinds that the criterion set out
in s.36(2)(a) of the Act is not met in this case.

Complementary Protection

The Tribunal then considered whether or not thdiegumt met the complementary
protection criterion set out in s.36(2)(aa) of &wt. This criterion provides that an
applicant qualifies for a protection visa if thersiter is satisfied that there are
substantial grounds for believing that, as a neacgsand foreseeable consequence of
the applicant being removed from Australia to a&ngag country, there is a real risk
that the applicant will suffer significant harm.

The term “receiving country” is defined in s.5(X)tlbe Act and includes the country of
which the applicant is a national (s.5(1)(a). His ttase the Tribunal finds that the
receiving country is El Salvador.

Section 36(2A) prescribes that a person will sugfgnificant harmif:

(@ the non-citizen will be arbitrarily depei of his or her life; or

(b)  the death penalty will be carried out be hon-citizen; or

(c) the non-citizen will be subjected to toetuor

(d)  the non-citizen will be subjected to craeinhuman treatment or
punishment; or

(e)  the non-citizen will be subjected to delyng treatment or
punishment.

In this case, the applicant claims that she wilsbkject to extortion demands by
violent street gangs in El Salvador, in particilles Mara 18 street gang, and she also
claims that she may be killed if she cannot meetdi#mands of the gang members.
The Tribunal finds that the harm the applicant $esatisfies the definition of significant
harm as prescribed in s.36(2A)(a).

Section 5(1) of the Act definesruel or inhuman treatment or punishmietat include,
amongst other things, an act which causes sevearepauffering, whether physical or
mental, and which is intentionally inflicted on arpon.
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It is apparent to the Tribunal that the applicapgést experience of extortion demands
accompanied by threats of violence, including ahgéilled, has caused the applicant
to suffer severe anxiety and fear. Her fears \egseerbated by the extortionist’s
detailed knowledge of her home and her daily reuéind by her vulnerability as a
single female living with her elderly mother andhwno adult male for protection in the
home. In the Tribunal’s view the level of anxietydafear experienced by the applicant
amounts to severe mental suffering. The act ofdregy member was intentional in that
he phoned the applicant’s home, asked for hertiitreevealed that he had detailed
knowledge of her and then threatened to kill héinéf extortion demands were not met.
The applicant’s fears were also exacerbated bfatttehat extortion, violence and
murder perpetrated by gang members are not unconmisen Salvador and have
given rise to a pervasive climate of fear througdttba city. In the Tribunal’s view this
act perpetrated by the gang member in the past st cruel or inhuman treatment.
If she returns to El Salvador, and as she claisssubjected to extortion demands with
threats of violence in the reasonably foreseealiled, she will have again been
subjected to this cruel or inhuman treatment. Adicgly, the Tribunal finds that the
harm feared by the applicant in this regard satstine definition in s.5(1) and
s.36(2A)(d) and is “significant harm”.

However the Tribunal has to determine whether ¢timere are substantial grounds for
believing that, as a necessary and foreseeablegoesce of the applicant being
removed from Australia to El Salvador, there igeaf risk” that she will suffer the
significant harm. In the preceding pages the Thr@inas reasoned that there is a “real
chance” that the serious harm feared by the apyliedl occur in the reasonably
foreseeable future, noting that a real chanceéstat is not remote or insubstantial or
a far-fetched possibility and that it can be ored th well below 50 per cent. Whilst it
is arguable that “real chance” and “real risk” diffo some extent, the Tribunal notes
that Mason CJ in the High Court decisiorChan v MIEA(1989) stated that he saw no
significant difference between the various expm@ssused in other jurisdictions to
describe ‘well-founded fear’ — ‘a reasonable degridéelihood’, ‘a real and
substantial risk’, ‘a reasonable possibility’ amdréal chance”* However what may
distinguish a “real risk” and a “real chance” dre words “as a necessary and
foreseeable consequence”.

The Tribunal sought clarification by reference tdtbthe Explanatory Memorandum
and the Secondary Reading Speech accompanyingttbduction of the legislation.
The Explanatory Memorandum refers to a real ris&ighificant harm as being one
where the harm is a necessary and foreseeablequamss of removalThe risk must
be assessed on grounds that go beyond mere thedrsguspicion but does not have to
meet the test of being highly probable. The daofé&arm must be personal and
present?®
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Chan v MIEA(1989) 169 CLR 379 at 389. The phrase ‘substagt@inds for believing’ is also used

in Australian extradition legislationExtradition Act 1988s.19(2)(d). In that context, it has been saidhay
Federal Court to require a ‘real chance’ which rbayfar less than a fifty per cent chance’: J McAdand M
Albert, Complementary Protection Training Manudhnuary 2012) Refugee Review Tribunal at 21.
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[67].

Explanatory Memorandum to the Migration Amendm@uamplementary Protection) Bill 2011 at



104. The Second Reading Speech on the introductioneoBih stateda real risk of
significant harm has been found in instances whieeee is a personal or direct risk to
the specific persoff,

105. In this case, for the reasons expressed in parag@pto 91 above, the Tribunal is
satisfied that the risk to the applicant goes bdybreory and suspicion and there exists
a personal and direct risk to the applicant.

106. However, s.36(2B) provides that there is takentodte a real risk of significant harm
in a country if: (@) it would be reasonable for #pplicant to relocate to an area where
there would not be a real risk of significant haon(b) the applicant could obtain
protection from an authority such that there waudtl be a real risk of significant harm;
or (c) the real risk is faced by the populatiorired country generally and is not faced
by the applicant personally.

107. With respect to s.36(2B)(a), there are a few aire&$ Salvador where the gangs do not
appear to be prevalent and where the applicantmobface a real risk of serious harm.
Such areas include San Francisco, Sensuntepegaealoncepcion and San Vicente.
The Tribunal considered the particular circumstarafehe applicant and notes that she
is a single female with no known, close or exteni@deadily members living outside San
Salvador, other than her sister in Santa TeclataSBecla is a relatively short distance
from San Salvador and is an area that is also ptgmiby gangs and troubled by gang
violence, including extortion. In the Tribunal'gew, there is a real risk that the
applicant would face significant harm there al3be Tribunal accepts that obtaining
accommodation and employment in those areas oussideSalvador and nearby areas
where there is significantly less gang violence ldae very difficult for the applicant
given that she has no contacts there and hasvedttinere previously. Furthermore
there is only a very limited welfare safety-ne&inSalvador. Therefore the Tribunal
finds that relocation to an area outside San Salvisdhot a reasonable option for the
applicant in this case.

108. With respect to s.36(2B)(b) the Tribunal considettezlapplicant’s past experience of
extortion and threats to her life and the indepahdeuntry information cited in
previous paragraphs regarding state protection ffang violence. For example, The
US Department of State, Country Report on HumahRiin El Salvador, published
in April 2011, states, with reference to the isefistate protection:

The law provides criminal penalties for officialrogption; however, the
government did not implement the law effectivety afficials, particularly in
the judicial system, engaged in corrupt practicé wnpunity. The World
Bank' s broad-based indicators reflected that goweznt corruption was a
serious problem, a finding that was consistent witblic perceptions in the
country.

On December 10, authorities dismissed the entirpéSon staff of the
Zacatecoluca maximum-security prison on suspicfaoauption, notably
providing gang members with cell phones and otlssistance. On December
13, an additional 235 employees were dismissed fhenoverall prison

e Commonwealth of Australi®arliamentary DebatedHouse of Representatives, 24 February 2011,

1357 (Chris Bowen, Minister for Immigration and izénship).
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system for the same reasons, and by year' s ene timan 500 prison
authority staff had been dismissed under suspicfaorruption.

With regards to the truce reached in March 201thbytwo major gangs, the Tribunal
notes that many commentators cited in previousagthis decision agree that the
truce is a very recent and fragile one. A sinmtitace negotiated in Belize recently
broke down and saw an escalation of gang violemtleat country. Furthermore, while
the gangs have apparently agreed to reduce viglémegstill practice other criminal
activities: extortion is reportedly up 25 per cns year, a practice El Salvador's gangs
did not rule out when negotiating the truce at laektad. It is also reported that many
gangs in El Salvador operate relatively indepergdérdm the mostly incarcerated
leadership of MS-13 and Barrio 18, raising furtheestions about the truce's
permanence. Furthermore recent reports, citedeviqus pages, indicate that whilst
the truce of March 2012 has seen a reduction imtin@ler rate, murder has to some
extent been replaced with “disappearance” and r@pins a prevalent gang crime.

In 2011, the United States Overseas Security Adyi€ouncil, in itsEl Salvador
Crime and Safety Repamnbted that while the police have had ‘notable sasan
dismantling kidnapping gangs’, the police forcsti#i ‘somewnhat ineffectivé” The
OSAC report states:

The police force is still in the developmental sa@f becoming a modern and
effective police force that can protect the publithile several of the police force’s
investigative units have shown great promise, rausitreet level patrol techniques,
anti-gang, and crime suppression efforts remaineghat ineffective. Equipment
shortages (particularly radios and vehicles) funthienit their ability to deter or
respond to crimes effectively.

After assessing all the evidence the Tribunal fithdg the applicant could not obtain
protection from an authority such that there waudtl be a real risk of significant harm
to her in El Salvador.

In considering s.36(2B)(c) the Tribunal finds ttte real risk of significant harm is one
faced by the population of El Salvador generallyd isfaced by the applicant
personally. The real risk in her case is distingegsfrom the risk faced by the
population generally primarily as she will be agbinfemale returning from an overseas
country and may therefore be perceived as havingegmand the same gang may target
her personally again. On this latter point thédlinal accepts the applicant’s evidence
and the independent evidence that gang memberkoba#ly, neighbours often report

to gang members as they are linked to them, ordtegt themselves. As such the
Tribunal finds that the applicant faces a highsk than is faced by the population
generally, and is satisfied that s.36(2B(c) is mehis case.

On the evidence before it, the Tribunal acceptsttimharm feared by the applicant is
“significant harm” as the criteria in s.36(2A), 2&), and s.5(1) are satisfied.

" United States Overseas Security Advisory Cour@ll12El Salvador Crime and Safety RepattMarch
<https://www.osac.gov/Pages/ContentReportDetaps2sd=10561> Accessed 28 March 2012
“8 United States Overseas Security Advisory Cour@ll12E| Salvador Crime and Safety RepettMarch
<https://www.osac.gov/Pages/ContentReportDetaps2sd=10561> Accessed 28 March 2012



114. After considering all the evidence, the Tribunasagisfied that there are substantial

115.

grounds for believing that, as a necessary andéeable consequence of the
applicant’s being removed from Australia to El Saler, there is a real risk that she
will suffer significant harm.

The Tribunal finds that the applicant does not ntleetrefugee criterion at s.36(2)(a),
however the Tribunal finds that the applicant doet the complementary protection
criterion at s.36(2)(aa).

CONCLUSIONS

116.

117.

The Tribunal is not satisfied that the applicard igerson to whom Australia has
protection obligations under the Refugees Convanfitierefore the applicant does not
satisfy the criterion set out in s.36(2)(a).

Having concluded that the applicant does not nieetéfugee criterion in s.36(2)(a),
the Tribunal has considered the alternative cateim s.36(2)(aa). The Tribunal is
satisfied that the applicant is a person to whorstrglia has protection obligations
under s.36(2)(aa).

DECISION

118.

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies s.36(2)(aa) of the Migration Act.



