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The APPEALS CHAMBER of the Special Court for Sierra Leone (“Appeals @bar”),
comprised of Hon. Justice George Gelaga King, Biregi Hon. Justice Emmanuel Ayoola, Hon.
Justice Renate Winter, Hon. Justice A. Raja N. &®alo, and Hon. Justice Jon Moadeh Kamanda,

SEISED of appeals from the Judgment rendered by Trial Glearfi (“Trial Chamber”) on 20 June
2007, in the case d?rosecutor v. Brima, Kamara, and KanGase No. SCSL-04-16-T (“AFRC
Trial Judgment” or “Trial Judgment®);

HAVING CONSIDERED the written and oral submissions of both Partied the Record on
Appeal;

HEREBY RENDERS its Judgment.

l. INTRODUCTION

A. The Special Court for Sierra Leone

1. In 2000, following a request from the GovernmentSi¢rra Leone, the United Nations

Security Council authorised the United Nations 8&gl-General to negotiate an agreement with
the Government of Sierra Leone to establish a 8p&wnurt to prosecute persons responsible for
the commission of crimes against humanity, war egpother serious violations of international

humanitarian law, and violations of Sierra Leonkamduring the armed conflict in Sierra Leche.

2. As a result, the Special Court for Sierra Leong€&8al Court”) was established in 2002 by
an agreement between the United Nations and theer@ment of Sierra Leone (“Special Court
Agreement”’)® The Special Court's mandate is to try those wéarlthe greatest responsibility for
serious violations of international humanitariamvland Sierra Leonean law committed in the

territory of Sierra Leone since 30 November 1$96.

! Prosecutor v. Brima, Kamara and KanBCSL-2004-16-T, Special Court for Sierra Leongiginent, Trial Chamber
II, 20 June 2007 [AFRC Trial Judgment].

23C Res. 1315, UN SCOR, 4186th Mtg., UN Doc. S/RBSS, 14 August 2000, paras 1-2.

3 Agreement between the United Nations and the Guwent of Sierra Leone on the Establishment of ai@p€ourt
for Sierra Leone, United Nations and Sierra Ledre January 2002, 2178 U.N.T.S. 138 [Special CognteAment].
The Agreement entered into force on 12 April 2002.

* SeeSpecial Court Agreement, Art. 1; Statute of theal Court for Sierra Leone, annexed to Alggeement Between
the United Nations and the Government of Sierranieeon the Establishment of a Special Court for raiéreone
United Nations and Sierra Leone, 16 January 20028 2J).N.T.S. 138 [Statute or Special Court Stafuaef 1.1.
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3. In particular, the Statute of the Special Courttt8te”) empowers the Special Court to
prosecute persons who committed crimes against hitynaerious violations of Article 3 Common
to the 1949 Geneva Conventions for the Protectiowar Victims and of Additional Protocol Il,
other serious violations of international humarmdtarlaw and specified crimes under Sierra

Leonean law.

B. The Armed Conflict in Sierra Leone

4. The armed conflict in Sierra Leone started in Madd@91 with an attack initiated in
Kailahun District by an organised armed oppositgoup known as the Revolutionary United
Front (“RUF”)° under the leadership of Foday Sankoh, a formeliesobf the Sierra Leone Army
(“SLA"). The RUF’s aim was to overthrow the Goverent of Sierra LeonéBy the end of 1991,
the RUF held consolidated positions in a numbedDdistricts within Sierra Leone and in the years
that followed it took control of more Distric¥By early 1995, the RUF was in control of largetpar
of Sierra Leone and had established a stronghottiémorth of the CountryThe RUF’s success
triggered the emergence of local pro-Governmentitiasl These militias primarily consisted of
traditional hunters and were known as the Civildbeke Forces (“CDF™° In the period following
March 1995, the SLA was able to dislodge the RWBfmost of its positions-

5. In March 1996, elections were held in Sierra Leand Ahmad Tejan Kabbah, the head of
the Sierra Leone People’s Party, was pronouncedviimmer’® About the same time, the
Government’s support of the CDF resulted in theettgsment of tension between the SLA and the
Government? As a consequence, in September 1996, a retired @liger, Johnny Paul Koroma,
attempted to seize power from the elected GoverhwidPresident Ahmad Tejan Kabbah ioaup

d’état™® This attempt failed and Johnny Paul Koroma wasisoped®®

® Special Court Statute, Arts 2-5.
® AFRC Trial Judgment, paras 156-157.
" Ibid at para. 156.

8 |bid at paras 157, 159.

° Ibid at para. 160.

1%1bid at para. 159.

1 bid at para. 160.

2\bid at para. 161.

3 bid at para. 161.

% bid at para. 161.

% |bid at para. 161.
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6. In the months that followed, negotiations betwd®n Government and the RUF resulted in
the Abidjan Peace Agreement, signed on 30 NovertB66, which called for the cessation of
hostilities on both side€$. In return for peace with the RUF, the Governmemgrtead to grant
amnesty to RUF members for crimes committed befmeesigning of the Peace Agreem&nthe
Parties further committed themselves to the disarem, demobilisation and reintegration of RUF
combatants? In early 1997, the peace process broke down winstilities erupted between the
SLA/CDF and the RUF?

7. On 25 May 1997, members of the SLA seized powemftbe elected Government of
President Kabbah in eoup d’état planned and executed by 17 junior rank soldigoenny Paul
Koroma was released from prison by theup plotters and appointed Chairman of a new
government, which was called the Armed Forces Retaslary Council (“AFRC")?° The AFRC
suspended the 1991 Constitution of Sierra Leorssotiied the elected Government and banned

political parties* Koroma then invited the RUF to join the AFRC irvgsnment®

8. The AFRC was not immediately able to exercise @brdver the entire territory of Sierra
Leone?® As a result, the armed forces of the AFRC, conmmidoth AFRC soldiers and RUF
fighters undertook military operations to gain cohbver Bo and Kenema Districts which were
controlled by the CDE? This resulted in Bo Town being captured from tH2FGn June 1997°
From that date, the AFRC controlled most partsreEfown and other parts of the Western Area, as
well as the Districts of Bo, Kenema, Kono, Bomlzadd Kailahurf® The AFRC however, remained
under constant threat from the CDF and the foréabhe Economic Community of West African
States Monitoring Group (“ECOMOG”) which were inntml of the International Airport at Lungi

in Port Loko District’

9. On 23 October 1997, political, military and economressure on the AFRC forced it to
accept the Six-Month Peace Plan known as the CgnAkcord brokered by the Economic

18 bid at para. 162.
7 bid at para. 162.
18 bid at para. 162.
bid at para. 163.
2 |bid at para. 164.
2 |bid at para. 165.
2 |bid at para. 164.
% |bid at para. 166.
% |bid at para. 166.
% |bid at para. 166
% |bid at para. 167.
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Community of West African States (‘ECOWASThe Conakry Accord called for the immediate
cessation of hostilities throughout Sierra Leoné #e restoration of constitutional government by
22 May 1998° However, soon after the Accord was signed, htissliresumed and AFRC forces

were dislodged from their positiofs.
10. The Government of ousted President Kabbah wastagéasin March 1998

11.  After the fall of the AFRC, widespread atrocitiesntnued to be committed throughout
Sierra Leoné? In January 1999, President Kabbah was under peegsuenter into a peace

agreement with the warring factiofis.

12. On 7 July 1999, the Government of President Kabhali the RUF signed a peace
agreement known as the Lomé Accord, which resutied power sharing arrangement between
them* Hostilities ceased in January 2002.

C. The Trial Proceedings

1. The Indictment

13. The original Indictments against Alex Tamba Brini8rima”), Brima Bazzy Kamara
(“Kamara”) and Santigie Borbor Kanu (“Kanu”) wengpgoved on 7 March 200%,28 May 2003
and 16 September 2063respectively. These Indictments were later codstdid, amended and

further amended’

" |bid at paras 167-168.

2 bid at para. 174.

#bid at para. 174.

*|bid at para. 175.

% |bid at para. 175.

32 |bid at paras 177-209.

# |bid at para. 2009.

3 |bid at para. 2009.

* |bid at para. 2009.

% Prosecutor v. BrimaSCSL-2003-06-1, Indictment, 7 March 20@&osecutor v. BrimaSCSL-2003-06-1, Decision
Approving the Indictment and Order for Non-Disclosur March 2003.

37 Prosecutor v. KamaraSCSL-2003-10-I, Indictment, 26 May 200Brosecutor v. KamaraSCSL-2003-10-I,
Decision Approving the Indictment, the Warrant ofést, and Order for Non-Disclosure, 28 May 2003.

3 Prosecutor v. KanuSCSL-2003-13-I, Indictment, 15 September 20P8psecutor v. Kanu SCSL-2003-13-I,
Decision Approving the Indictment, the Warrant ofést and Order for the Transfer and Detention@rakr for Non-

Public Disclosure, 16 September 2003.

3% Prosecutor v. Brima, Kamara and KanBCSL-2004-16-PT, Further Amended Consolidateéttneént, 18 February
2005 [Indictment].
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14. The Further Amended Consolidated Indictment (“lbdient”) comprised a total of 14

Counts. These Counts charged Brima, Kamara and KhautAccused”) with:

(i) Seven Counts of crimes against humanity, namelyerexnation, murder, rape,
sexual slavery and any other form of sexual viakeri©ther Inhumane Acts” and

enslavement (Counts 3, 4, 6, 7, 8, 11, and 13ewtisely);

(i)  Six Counts of violations of Article 3 Common to teneva Conventions and of
Additional Protocol Il, namely: acts of terrorisogllective punishments, violence to
life, health and physical or mental well-being @rgons (in particular murder and
mutilation of civilians), outrages upon persongrdiy and pillage (Counts 1, 2, 5, 9,

10 and 14, respectively); and

(i) A single Count of “other serious violation of imational humanitarian law” (Count
12) consisting of conscripting or enlisting childrander the age of 15 years into

armed forces or groups, or using them to partieipatively in hostilities.

15.  The Indictment stated that the Accused were indiii¢f criminally responsible, pursuant to
Articles 6(1) and 6(3) of the Statute, for the asnstated above and further alleged that the
Accused participated in a joint criminal enterpr{5#CE") with the RUF, the objective of which
was to take any action necessary to gain and eeepalitical power and control over the territory

of Sierra Leone and in particular the diamond ngraneag?

16. It is pertinent to note, as observed by the Triak@ber, that at various stages of the
proceedings the Accused raised objections to tHitment on the ground of vaguenés&rima

submitted that the Indictment failed to plead wotiecision the crimes it was alleged he committed

% Indictment, para. 33.

*1 SeeProsecutor v. Brima, Kamara and Kan8CSL-2004-16-PT, Defence Motion for Defects ie fform of the
Indictment, 1 March 2005Prosecutor v. Kamar,aSCSL-2003-10-PT, Brief in Support of Preliminaiotion on
Defect in the Form of the Indictment, 23 Decemb@®2, Prosecutor v. KanuSCSL-2003-13-PT, Motion on Defects
in Form of the Indictment and for Particularizatiohthe Indictment, 16 October 200Brosecutor v. Brima, Kamara
and Kany SCSL-2004-16-PT, Defence Pre-Trial Brief for TamBlex Brima, 17 February 2005, paras 22-30;
Prosecutor v. Brima, Kamara and Kan8CSL-2004-16-PT, Kamara — Defence Pre-Trial Brasf February 2005,
paras 22-23;Prosecutor v. Brima, Kamara and Kan&CSL-2004-16-PT, Kanu — Defense Pre-Trial Briafl a
Notification of Defenses Pursuant to Rule 67(Ajé))and (b), 22 March 2004, paras 15-P9psecutor v. Brima,
Kamara and KanuSCSL-2004-16-T, Public Version — Brima DefencedriTrial Brief, 11 December 2006, paras 126-
156; Prosecutor v. Brima, Kamara and KanBCSL-2004-16-T, Public Kamara Final Trial Brigf, December 2006,
paras 89-103.
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in persorf> Kamara submitted that there was a lack of spétsifin pleading individual criminal
responsibility pursuant to Article 6(1) of the Si&t*> Kamara further contended that the form of
pleading joint criminal enterprise in the Indictnhevas defective in that the common purpose “to
take any action to gain and exercise political cnbver the territory of Sierra Leone” did not
amount to a crime within the Statute and was taa®f* Finally, Brima and Kamara contended
that the charging of sexual slavery and other fooinsexual violence as prohibited under Article

2.g of the Statute, offended the rule against diiplf®
2. The Accused

17.  Consequent upon the May 198Gup d’état the Accused became members of the Supreme
Council of the AFRC, the highest decision-makingyof the military juntd?® In that capacity they
attended co-ordination meetings between leadetheoAFRC and the RUF. In addition, Brima
and Kamara were appointed as Public Liaison Of§i¢8PLO") 2 and 3, respectiveffi.Under the
AFRC regime, PLOs had supervisory responsibilitgrogtesignated government ministrfésThe
Decree establishing the office of PLO provided thizy were responsible for “supervising,
monitoring and coordinating the operations of argp&rtment of State or such other business of
Government, as may from time to time be assigndthem].”® As PLO 2, Brima supervised the
Ministry of Works and Labour, the Department of @uss and Excise, as well as two Government
parastatals, Sierratel and SALPOSTSimilarly, as PLO 3, Kamara supervised the Mifgstrof
Agriculture, Forestry, Fisheries, Energy and Powbe Income Tax Department, and Queen
Elizabeth Quay?

18. In March 1998, shortly after the AFRC junta wadatiged by ECOMOG forces, Johnny

Paul Koroma separated from his soldiers on thesptrdhat he was travelling abroad to organise

2 Prosecutor v. Brima, Kamara and Kan8CSL-2004-16-PT, Defence Pre-Trial Brief for Tamblex Brima, 17
February 2005, para. 23.

3 Prosecutor v. KamaraSCSL-2003-10-PT, Brief in Support of Preliminaviption on Defects in the Form of the
Indictment, 23 December 2003, para. 8.

“*|bid at para. 9.

> Prosecutor v. Brima, Kamara and Kan8CSL-2004-16-T, Public Kamara Final Trial Briéfl December 2006,
paras 94-96Prosecutor v. Brima, Kamara and Kan8CSL-2004-16-T, Public Version — Brima DefencadFiTrial
Brief, 11 December 2006, para. 141.

6 AFRC Trial Judgment, paras 285, 332, 434, 509.

“|bid at paras 318, 437, 511.

“8|bid at paras 320, 438.

“9bid at para. 321.

*0|bid at para. 321.

* |bid at para. 321.

*2|bid at para. 436.
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logistics for the troopd® The leadership of the AFRC then fell to a seni@mber of the SLA
known as SAJ Musa. In December 1998 SAJ Musa wkd kduring an attack on an ECOMOG
weapons depot in BengueniaAfter SAJ Musa’a death, Brima took over as theraleommander
of the AFRC force with Kamara as Deputy Commanahel ldanu as Chief of Staff. From then on
they remained the three most senior commanderseoAERC until the cessation of hostilities in
January 2002

3. Judgment

19. The trial of the Accused opened before Trial Chamibeon 7 March 2005, closing
arguments were heard on 7 and 8 December 2006 0an20 June 2007, the Trial Chamber
rendered its Judgment.

20. The Trial Chamber found that there was an armedlicom Sierra Leone between March
1991 and January 2002, and that the crimes chasjatdd to the armed conflitt.It found that
there was a systematic or widespread attack byAERC/RUF forces directed against the civilian
population of Sierra Leone and that each incidesgcdbed in the Indictment formed part of a
widespread and systematic attack within the meaofriyticle 2 of the Statute” According to its
Judgment, “operations” conducted by AFRC/RUF fora@geted civilians and the Accused knew

that their conduct formed part of a widespread sysiematic attack

21. The Trial Chamber evaluated the individual crimiredponsibility of each of the Accused
under Article 6(1) and 6(3) of the Statute. Thealf&hamber specifically held that “with respect to
Joint Criminal Enterprise as a mode of criminabiligy, the Indictment [had] been defectively

pleaded” and that it would not consider JCE as demf criminal responsibility?
4. Verdict

22. The Accused were found guilty and convicted of €i@unts of violations of Article 3
Common to the 1949 Geneva Conventions for the Ewote of War Victims and of Additional

Protocol Il, four Counts of crimes against humaitysuant to Articles 2.a, 2.b, 2.c and 2.g of the

*3|bid at para. 184.

> |bid at para. 201.

%5 |bid at paras 420, 474, 531-532, 611.
*% |bid at paras 249, 254.

>’ |bid at para. 224.

%8 |bid at paras 238-239.
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Statute, and one Count of other serious violatiohsternational humanitarian law pursuant to
Article 4.c of the Statut®

23.  With respect to the crime of rape as a crime agaimsianity, charged under Count 6 of the
Indictment, Brima, Kamara, and Kanu were conviaiadhe basis of superior responsibility under
Article 6(3) of the Statut&*

24. The Appellants Brima and Kamara were acquittedhefdrime of “Other Inhumane Acts” as
a crime against humanity, charged under Count Xtheofndictment, and no conviction was entered

against Kan§?

25. The Trial Chamber did not enter convictions undeurts 7 and 8 of the Indictmetit.

Count 7 charged the offence of sexual slavery aydogher form of sexual violence. A majority of
the Trial Chamber held that the charge violatedrthe against duplicity and dismissed it for that
reasorf? Count 8 was dismissed on the ground of redundaasgd on the Trial Chamber’s finding
that the evidence led in support of that Count rtdl establish any offence distinct from sexual

slavery®®
5. Sentence

26.  For all the Counts of which they were found guilyex Tamba Brima and Santigie Borbor
Kanu were each sentenced to a single term of impment of fifty (50) years, and Brima Bazzy
Kamara to a single term of imprisonment of fortyefi(45) years. The Trial Chamber ordered that

each be given credit for any period during whidiytivere detained in custody pending tfal.

*9bid at para. 85.

% |bid at paras 2113, 2114, 2117, 2118, 2121, 2122; @ordum to AFRC Trial Judgment.
1 AFRC Trial Judgment, paras 2114, 2118, 2122; CorrigenttuAFRC Trial Judgment.

2 AFRC Trial Judgment, paras 2113-2123.

%3 |bid at paras 2116, 2120, 2123.

% |bid at paras 93-95.

% |bid at para. 714.

% AFRC Sentencing Judgment, p. 36.
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. THE APPEALS

A. The Prosecution’s Grounds of Appeal

27. The Prosecution filed nine Grounds of App¥alGrounds One to Three raise the question
of whether the Accused should have been found oéltyi responsible for additional crimes in
Bombali District, Freetown and other parts of thedférn Area, and Port Loko District and whether
the Trial Chamber should have made factual findiogscrimes in certain locations. In Ground
Four the Prosecution complains that the Trial Charmilailed to consider JCE liability. The
substance of Ground Five of the Prosecution’s Apjedhat the Trial Chamber erred in not
including evidence of the three enslavement crifhes a basis of criminal responsibility for
offences charged in Counts One and Two of the tnaitat. Grounds Six, Seven and Eight raise
guestions of duplicity and redundancy. Finally, @rd Nine concerns the Trial Chamber’s

approach to cumulative convictions.

B. Brima's Grounds of Appeal

28. The Appellant Brima filed twelve Grounds of Appesl which four were abandon&d.
Ground One raises the issue of equality of armmptaining that the Trial Chamber failed “to
consider the fact that the inequality of arms betwehe Prosecution and Defence denied or

substantially impaired the right of Brima to a faial resulting in a miscarriage of justicé®”

29.  Six of Brima’s Grounds of Appeal state that thealT@hamber erred in law and in fact in its
evaluation of the evidence by finding that he wavidually criminally responsible under Articles
6(1) and 6(3) of the Statute for the crimes statatie Indictment’*

30. In his Twelfth Ground of Appeal he complains tha Trial Chamber erred in law and fact

by failing to consider a number of mitigating fastothat the imposition of a global sentence of

% Prosecutor v. Brima, Kamara and Kan8CSL-2004-16-A, Appeal Brief of the ProsecutidB, September 2007
[Prosecution Appeal Brief].

®8 Recruitment of child soldiers, abductions and éartabour, and sexual slavery.

% The Appeals Chamber declines to consider Brimaatf and Eleventh Grounds as his Appeal Brief sffep
supporting arguments and fails to identify any ésetiappeal.

0 Prosecutor v. Brima, Kamara and KanBCSL-2004-16-A, Brima Appeal Brief, 13 Septemd@®7, para. 71 [Brima
Appeal Brief].

" bid at paras 84, 120, 153, 168, 179.
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fifty (50) years was excessive and disproportionated that the Trial Chamber impermissibly

double-counted aggravating factéfs.

C. Kamara’'s Grounds of Appeal

31. Kamara filed thirteen Grounds of Appeal of whichefiwere against sentence. In Grounds
One to Six he contends that the Trial Chamber a@rrddw and fact by misapplying the modes of
liability for ordering, planning, and aiding andedting”® In Ground Seven he complains that the
Trial Chamber misapplied the standard for supegsponsibility’* In Ground Eight he contends
that the Trial Chamber erred in its evaluationha tredibility of witnesseS. In Grounds Nine to
Thirteen, Kamara states that the Trial Chamberedailo consider mitigating circumstancés,
misunderstood underlying sentencing principlesnd consequently imposed an excessive

sentencé®

D. Kanu’s Grounds of Appeal

32. Kanu filed Nineteen Grounds of Appeal of which eigblate to sentencing. The issues

raised by the Grounds of Appeal against convictiwch on:
(i) the greatest responsibility requirement;

(i) the indictment, particularly in regard to pleadipgnciples when the mode of
committing is alleged and waiver of defect in inchents by reason of failure to

object to evidence of material facts not pleaded;

(i) evidential issues, particularly in regard to thelaation of evidence of witnesses

and treatment of accomplice evidence,;

(iv) superior liability under Article 6(3) of the St#y particularly if the evidence
showed “shared concurrent responsibility with othgveriors;”

2 |bid at paras 180-196.

3 Prosecutor v. Brima, Kamara and Kan8CSL-2004-16-A, Kamara Appeal Brief, 13 Septen?#87, para. 77-190
[Kamara Appeal Brief].

bid at para. 191.

5 |bid at para. 223.

% |bid at para. 237.

" |bid at paras 252, 257, 260.

8 |bid at para. 243.
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(v) inregard to crimes of conscription of child soldiewhether the absence of criminal

knowledge on the part of an accused vitiated thaisgemens rea

(vi) cumulative convictions, particularly, whether it am error in law to convict an
accused cumulatively under Article 3(b) or 3(d)veall as the underlying crimes
charged in article 3(a) of the crimes of murder amndilation and Article 3(e) of the

crime of outrages upon personal dignity; and

(vii) the consequence of the finding by the Trial Chanthat JCE as a mode of criminal
liability had been defectively pleaded on the v#@idf the entire indictment.

33. The Grounds of Appeal against sentence are rath@e-manging, raising principles of
sentencing, the effect of amnesty as a mitigatogol and whether it is not a mitigating factorttha

an accused is not a person who bears the greaspsinsibility.

E. Common Defects in the Brima and Kamara Grounds of Apeal

34. It is expedient to note that many of the Ground#\ppeal raised by Brima and Kamara
share a common deficiency. Although each of thdagest error in law or in fact, few of them give
particulars of such error. This failure makes iparative for the Appeals Chamber to repeat what
should by now be regarded as commonplace: thatdardor the Appeals Chamber to assess a
party’s arguments on appeal, the party must sefiteubrounds of Appeal clearly, logically and

exhaustively.

. COMMON GROUNDS OF APPEAL RELATING TO THE
INDICTMENT

A. Issues Arising from the Common Grounds of Appeal

35. Grounds Two, Four and Six of the Prosecution’s Agbpas well as Grounds Two and Ten
of Kanu’s Appeal all raise issues relevant to theppr pleading of the Indictment. Whilst the
Grounds of Appeal filed by the two Parties advaditeerent arguments, they raise similar issues
with respect to the general pleading principlesliapble to indictments at international criminal

tribunals.

36. Furthermore, the Parties’ submissions in suppothe$se Grounds of Appeal state that the

Trial Chamber committed a procedural error in retdering earlier pre-trial or interlocutory
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decisions without giving notice to the Parties athaut giving them an opportunity to be heard on

the correctness of the previous decision(s).

1. Applicable Principles

(a) Specificity

37. In order to guarantee a fair trial the Prosecuimmobliged to plead material facts with a
sufficient degree of specificity. The question whether material facts are pleadeql the required

degree of specificity depends on the context oftirgicular casé’

38. In particular, the required degree of specificityies according to the form of participation
alleged against an accus&diVhere direct participation is alleged in an indient, we opine that

the Prosecution’s obligation to provide particuliarsin indictment must be adhered to fiifly.

39.  Where superior responsibility is alleged, the lispiof an accused depends on several
material factors such as the relationship of theused to his subordinates, his knowledge of the
crimes and the necessary and reasonable measatd®etfailed to take to prevent the crimes or to
punish his subordinates. Therefore, these are rakhtacts that must be pleaded with a sufficient

degree of specificit§®

40. In considering the extent to which there is comp@with the specificity requirement in an
indictment, the term specificity should not be uistieod to have any special meaning. It is to be
understood in its ordinary meaning as being speaifiregard to an object or subject matter. An

object or subject matter that is particularly naroedefined cannot be said to lack specificity.

(b) Exception to Specificity

41. The pleading principles that apply to indictmentsnéernational criminal tribunals differ
from those in domestic jurisdictions because ofrtaire and scale of the crimes when compared
with those in domestic jurisdictions. For this @asthere is a narrow exception to the specificity

requirement for indictments at international crialitribunals. In some cases, the widespread nature

9 Kvacka Form of the Indictment Decision, para. 14.

8 Kupreski Appeal Judgment, para. 89.

8L Krnojelac Form of the Indictment Decision, para. 18.

82 Brganin Form of the Indictment Decision, para. 22.

8 Krnojelac Form of the Indictment Decision, para. NageruraTrial Judgment, para. 35.
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and sheer scale of the alleged crimes make it @ssacy and impracticable to require a high

degree of specificit§?

2. Challenges to an Indictment on Appeal

42. Challenges to the form of an indictment should bedenat a relatively early stage of
proceedings and usually at the pre-trial stageyaunisto Rule 72(B)(ii) of the Rules of Procedure
and Evidence (“Rules”) which provides that it shibldle made by a preliminary motihAn

accused, therefore, is in the ordinary course a@nts/ expected to challenge the form of an
indictment prior to the rendering of judgment ortla¢ very least, challenge the admissibility of
evidence of material facts not pleaded in an imagsit by interposing a specific objection at the

time the evidence is introduc&d.

43.  Failure to challenge the form of an indictmentrailtis not, however, an absolute bar to
raising such a challenge on appgahn accused may well choose not to interpose arctibp
when certain evidence is admitted or object to fttren of an indictment, not as a means of
exploiting a technical flaw, but rather, because dlbcused is under the reasonable belief that such
evidence is being introduced for purposes otharn thase that relate to the nature and cause of the
charges against him.

44. Where an accused fails to make specific challetgdise form of an indictment during the
course of the trial or challenge the admissibibfyevidence of material facts not pleaded in the
indictment, but instead raises it for the firstéimn appeal, it is for the Appeals Chamber to aecid
the appropriate response. Where the Appeals Chahdids that an indictment is defective, the
options open to it are to find that the accusedveaihis right to challenge the form of an
indictment, to reverse the conviction, or to fingatt no miscarriage of justice had resulted

notwithstanding the defe&i.In this regard the Appeals Chamber may also fivad &ny prejudice

8 Kvacka Form of the Indictment Decision, para. 17.

8 Rule 72(B)(ii) expressly provides that preliminanptions by the accused include “[o]bjections basedlefects in
the form of the indictment.”

8 NiyitegekaAppeal Judgment, para. 199.

87 Semanzadrial Judgment, para. 42.

8 NiyitegekaAppeal Judgment, paras 195-200.
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that may have been caused by a defective indictmwest cured by timely, clear and consistent

information provided to the accused by the Proseatit

45.  The Appeals Chamber must ensure that a failureose @ timely challenge to the form of
the indictment did not render the trial unfair. Tin@mary concern at the appeal stage therefore,
when faced with a challenge to the form of an itxdent, is whether the accused was materially

prejudiced™

B. Prosecution’s Second Ground of Appeal: Locations Nd°leaded in the Indictment

1. Trial Chamber’s Findings

46. The substance of the Prosecution’s Second Grounflppeal is that the Trial Chamber
erred in law and in fact in failing to make findsgn the responsibility of each Appellant in respec
of crimes committed in several locations in Koindugnd Bombali Districts, Freetown and other
parts of the Western Area and in Port Loko Distiatiuding other locations enumerated in the

Ground of Appeal, in respect of which evidence been led.

47.  The Trial Chamber in ruling on the submission oinigr complaining among other things,
that the Indictment was impermissibly vague, beegoarticulars of where the crimes occurred
were not given, stated that:

“the Prosecution has led a considerable amountvioferce with respect to killings,
sexual violence, physical violence, enslavement @lage which occurred in locations
not charged in the indictment [and that] while sesidence may support proof of the
existence of an armed conflict or a widespread ymtesnatic attack on a civilian
population, no finding of guilt for those crimes yrtae made in respect of such locations
not mentioned in the indictment®”

48. It had been pleaded in several paragraphs of tietinent that particular acts took place in
several named locations in named Districts. It wale clear that the named locations were not
exhaustive of the locations where the acts too&egplAn example is paragraph 45 of the Indictment

where it was alleged that “members of AFRC/RUF wifldly killed several hundred civilians in

8 Kupreski: Appeal Judgment, para. 114 (“The Appeals Chamtmreher, does not exclude the possibility that, in
some instances, a defective indictment can be cifirfge Prosecution provides the accused with tinelear and
consistent information detailing the factual basislerpinning the charges against him or her. Nbedgss, in light of
the factual and legal complexities normally assedavith the crimes within the jurisdiction of thisibunal, there can
only be a limited number of cases that fall witttiat category.”)See also Ntakirutimandppeal Judgment, para. 27.

% KupreskicAppeal Judgment, para. 115.

L AFRC Trial Judgment, para. 37.
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various locations in Kono District, including Koid@ombodu, Foindu, Willifeh, Mortema and

Biaya.” Commenting on this manner of pleading th@MChamber stated:

“Moreover, the jurisprudence of international cmali tribunals makes it clear that an
accused is entitled to know the case against honisentitled to assume that any list of
alleged acts contained in an indictment is exhegistegardless of the inclusion of words
such as “including”, which may imply that other dentified crimes in other locations are
being charged as welf?*

49. The Trial Chamber found that with respect to crinadeged in the Indictment, the
Prosecution led evidence of offences which occumetbcations not specifically pleaded. As a
consequence, it held that with the exception ofr@®®, 12 and 13 the crimes of recruitment of
child soldiers, abductions and forced labour andiakslavery (the three “enslavement crimes”),
the Indictment was defective and that it would nwike any findings on crimes perpetrated in
locations not specifically pleaded. It is to beatbthat the exception made by the Trial Chamber
was because the Accused had “not specifically tdje¢o lack of specificity with respect to
locations [in] relation to enslavement, sexual stgnand child soldier recruitment in Count$d,2
and 13,” and that in the interest of justice theyuld treat pleading of those counts as permissible.
The Trial Chamber held that evidence of crimes @@gbed in locations not specifically pleaded
would only be considered “for proof of the chapeaquirements of Articles 2, 3 and 4 where

appropriate, that is the widespread or systemaitiera of the crimes and an armed conflfét.”

2. Submissions of the Parties

(a) Prosecution’s Submissions

50. The Prosecution submits that contrary to the Tdabhmber’'s findings, “locations” were
properly pleaded in the Indictment and that in &lternative any defects in the Indictment were

cured by providing timely, clear and consistenoinfation to the Accuset.

51. It submits that the Indictment is not defectivehmiespect to the pleading of locations and
that whilst certain locations may not have beeediexhaustively, they were nonetheless correctly
pleaded. The Indictment uses the terms “variousi &ancluding” to demonstrate clearly that

named locations within districts of Sierra Leonereavaot an exhaustive list of locations where

2 bid atpara. 37.
% |bid at para. 41.
*|bid at para. 38.
% Prosecution Appeal Brief, para. 197.
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alleged crimes occurred. This it is argued is sigfit for an Indictment to be properly pleaded and
satisfies the requirement that material facts mhestpleaded with sufficient specificity in an

indictment.

52. In support of its argument, the Prosecution suledithat Kamara had filed a preliminary
motion at the pre-trial stage alleging just sudhck of specificity in the pleading of locationstime
Indictment®® Kamara’s argument, however, was expressly rejaryetrial Chamber®¥ which had

at the time dealt with the preliminary motion. Ceggently, the Prosecution contends that Trial
Chamber II's finding in its Judgment that locationwsre not properly pleaded, amounted to a
“[reversal of] previous interlocutory decisions time case, or [a decisiopfroprio motuthat the
Indictment was defective’® It further argues that in so doing, Trial Chambeommitted an error

of law or procedure in that it reversed a previousrlocutory decision “without first giving the

parties the opportunity to argue the poifit.”

53. The Prosecution further asserts that apart from &ais preliminary motion, the Accused
never raised an objection with respect to the phepadf locations in the Indictment. In particular,
the Accused did not raise the issue in motionsdguittal pursuant to Rule 98 of the Rules, nor did
the Trial Chamber in its Rule 98 Decision give oetio the Parties that it “had taken a decision not
to consider evidence relating to locations not gadly pleaded . . . otherwise than for the pwspo

of establishing whether there was a widespread syslematic attack against the civilian

population.*®

54.  The Prosecution submits, that as it was not awsaiethe Trial Chamber would not consider
evidence relating to locations not specificallygued in the Indictment, and was never afforded an
opportunity to make representations on the i$8ti¢,was “entitled to proceed at trial on the basis

that the Indictment was not defective in pleadimglbcations in the way that it did . . %

%bid at paras 201-203.

9 KamaraForm of the Indictment Decision, paras 40-43.

% prosecution Appeal Brief, para. 211 (At the tithattthe Kamara preliminary motion was filed, theeavas before
Trial Chamber | comprised of Judges Bankole Thomp$verre Boutet, and Benjamin Mutanga Itoe. Subsety,
with the creation of a second Trial Chamber for $ipecial Court, the case was transferred to Trhnber 11 (Judges
Richard Lussick, Theresa Doherty and Julia Sebajinéh effect, the Prosecution’s submission is Thréal Chamber I
reversed in the Trial Judgment, a pre-trial decisendered by Trial Chamber I.).

% bid at para. 211.

190 bid at para. 209.

191 Transcript, AFRC Appeal Hearing, 12 November 2q071,6.

192 prosecution Appeal Brief, para. 206.
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55. The Prosecution further submits that as a generatiple of law, locations of crimes
should be pleaded in an indictment but that theekegf specificity depends on the nature of the
Prosecution’s case. In circumstances where crimesléeged on a large scale, details of precise
locations of events need not be pleatfédt further submits that the Trial Chamber recogdis
these principles and the large scale and prolongaire of the conflict in Sierra Leone.
Notwithstanding this recognition, it argues tha¢ ffrial Chamber failed to apply the law with
respect to the pleading of locatiot1s.

56.  Finally, the Prosecution submits that the Appellamdde no motions during the trial . . . in
respect of Prosecution evidence of crimes in loocatinot specifically pleaded . . . [and that
therefore, the Appellant] waived their right to nolaim [they were] prejudiced® This failure to
object, it argued, requires the Appellant to bdsr burden of establishing that the pleading of
locations in the Indictment was defective, and sifblishing that their ability to prepare a defence

was materially impaired by that deféet.

57. As a consequence of its submissions, the Prosecutiquests the Appeals Chamber to
revise the Trial Chamber’s finding or remit mattbexk to the Trial Chamber for further “findings
of fact on whether each of the Accused is indivijusponsible for these crime¥’*

(b) Response of the Accused

58. In response, Brima and Kamara contend that Trian@er I's “Decision and Order on
Defence Preliminary Motion for Defects in the Foohthe Indictment” suggests that words as:
“such as”, “various locations”, or “various areas..including” are contextual and that in context,
that Decision supports the use of such terms amlgemonstrate the widespread and systematic
nature of an attack® They argue that the Prosecution’s contention ithaas not put on notice of

defects in the Indictment so far as the pleadintpodtions is concerned is without merit and that

193 bid at para. 220.

1% bid at para. 221.

195 bid at para. 223.

1% bid at para. 211.

197 bid at para. 237.

198 prosecutor v. Brima, Kamara and KanSCSL-2004-16-A, Brima Response to Prosecutiorppe®l Brief, 4
October 2007, para. 24 [Brima Response Briéffjsecutor v. Brima, Kamara and Kan8CSL-2004-16-A, Kamara
Response to Prosecution Appeal Brief, 4 October 2pfra. 32 [Kamara Response Brief].
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the Trial Chamber’s “Decision on Defence Motions Jodgement of Acquittal Pursuant to Rule

98" was unambiguous in its meaning and effétt.

59. The Appellant Kanu submits that the Indictmentddito specify adequately locations in
which certain crimes were committed and was theeefiefective:*° According to Kanu, where an
Indictment is found to be defective, consideratiaumst also be given to whether the Appellant was
accorded a fair trial. In this instance, Kanu itsithat he was entitled to assume that the list of
alleged locations in the Indictment was exhausti¥e.contends that “the word ‘including’ in the
Indictment, in so far as it left the list of plaagsen, did not make it clear that the crimes instjoa
were also committed in locations . . . other tHasse expressly mentionet!” According to Kanu,
this defect materially affected his ability to pae@ his defence and is contrary to the general
principle of law requiring that “the location ofires alleged to have been committed be specified
in the Indictment with as much clarity as possauehat the Accused is not materially prejudiced in

the preparation of his defencg?

60.  All the Appellants therefore submit that the TiG@lamber correctly arrived at its conclusion

and in so doing protected the fair trial rightsteé Appellant.

3. Discussion: Reversal of a Previous InterlocutorgiBien

61. We find that Trial Chamber Il reconsidered the dieei reached by Trial Chamber | and

came to a different conclusion with respect togleading of locations in the Indictment.
62. It seems to us that the following questions amgedetermination:

(i)  Whether Trial Chamber Il properly reconsidered ésstelating to the alleged defects

in the Indictment;

(i) If Trial Chamber Il had such power, whether it ougbt to have given the parties an

opportunity to be heard on the matter.

199 Brima Response Brief, para. 26; Kamara Responigé, para. 34.

10 prosecutor v. Brima, Kamara and Kan8CSL-2004-16-A, Respondent’s Submissions-Kanweis, 4 October
2007, para. 2.9 [Kanu Response Brief].

1 bid at para. 2.9.

H2|bid at para. 2.14.
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63. In the Ntagerura et al case, the ICTR Appeals Chamber held that it falithin the
discretion of a Trial Chamber to reconsider a mesidecision if a clear error of reasoning has been
demonstrated or if it is necessary to prevent arsiite!™* We endorse that opinion. Consequently,
whether or not an issue relating to the form ofiratictment should be reconsidered should be
determined on a case-by-case basis having regalgk tstage of proceedings, the issues raised by

the earlier decision and the effect of reconsidemnadr reversal on the rights of the Parties.

64.  With regard to question (ii) the Parties ought &wdrbeen given an opportunity to be heard
on the matter as natural justice demands. Howexem if they failed to accord the Parties that
opportunity, this Chamber has the power to reviegvdituation and come to its own conclusion in
the interest of justice. In all the circumstancéshe case, we opine that the Trial Chamber’s error
in not expressly giving notice to the Parties sfiritention to reconsider the pre-trial decisiang a
its failure to re-open the hearings did not invaied the decision. The Trial Chamber’s limited
treatment of the evidence of crimes committed inhslocations was a proper exercise of its
discretion in the interest of justice, taking imtwcount that it is the Prosecution’s obligatioplead

clearly material facts it intends to prove, soaaftord the Appellants a fair trial.
65. The Prosecution’s Second Ground of Appeal therdfle

C. Prosecution’s Fourth Ground of Appeal and Kanu’s Te&th Ground of Appeal:

Joint Criminal Enterprise

1. Trial Chamber’s Findings

66. Prior to the establishment of Trial Chamber Il,alChamber I, ruling on a preliminary
motion brought by the Appellant, dealt with severad-trial issues in this case, including the form
of the Indictment and the pleading of joint crinlieaterprise (“*JCE”) as a form of liability. In #hi
regard the Trial Chamber held that:

“the Indictment in its entirety, is predicated ugbe notion of joint criminal enterprise . .

[and that] the nature of the alleged joint crimieaterprise, the nature of the Accused’s
participation in it, the identity of those involvédl the same, and the time frame of the
alleged joint criminal enterprise are all pleadeithwhe degree of particularity as the
factual parameters of the case admits.”

3 NtageruraAppeal Judgment, para. 55.
14 KamaraForm of the Indictment Decision, para. 52.
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67. On 17 January 2003he case was transferred to Trial Chambenrilthe AFRC Trial
Judgment, Trial Chamber Il revisited the questidrether joint criminal enterprise was properly
pleaded, and departed from Trial Chamber I's ped-findings. Trial Chamber Il concluded that
JCE was not properly pleaded in the Indictment. oddimg to Trial Chamber II, the common
purpose of the joint criminal enterprideg., “to take any actions necessary to gain and es@rci
political power and control over the territory ofeBa Leone,” was not an inherently criminal
conduct'* It also found, among other things, that whilsiénerally concurred with Trial Chamber
I's holding that paragraphs 33 and 34 of the Imdent must be read as a whole, “these two
paragraphs do not clarify what criminal purpose plageties agreed upon at the inception of the
agreement* It also held that if a new common purpose had getewhich involved international

crimes, such should have been pleaded because:

“the Prosecution is required to know its case keetbe start of the trial and to know of
the changing nature and purposes of the enterpitiser between the AFRC and the RUF
or within the AFRC. All those new and different pases have to be pleaded in the
indictment and the Prosecution cannot be permitiedould the case against the accused
as the trial progresse§.”

2. Submission of the Parties

68. Inits Fourth Ground of Appeal the Prosecution rahallenges the Trial Chamber’s finding
that the joint criminal enterprise was defectivplgaded. The Prosecution submits that the Trial
Chamber committed a procedural and legal errordmpnsidering, at the final judgment stage,
earlier interlocutory decisions concerning defeotshe form of the Indictment without reopening
the hearings®® It also submits that the Trial Chamber committepracedural, legal and factual
error in finding that joint criminal enterprise bidgity was defectively pleaded in the Indictméfit.

In the alternative, it submits that even if joiminginal enterprise liability was defectively pleafje
the defects were subsequently cured or were of aunctiure that they did not prejudice the Defence

so as to justify the Trial Chamber’s failure to simter joint criminal enterprise liabilit}?°

69. Kanu, in his Tenth Ground of Appeal, submits thatethe Trial Chamber found that joint
criminal enterprise had been defectively pleadedhm Indictment, it should have quashed the

15 AFRC Trial Judgment, paras 66-70.

18 bid at para. 71.

7 bid at para. 80.

18 prosecutor v. Brima, Kamara and Kan8CSL-2004-16-A, Public Prosecution’s Notice ofp&pl, 2 August 2007,
para. 12(i) [Prosecution Notice of Appeal].

119bid at para. 12(ii)(a).
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Indictment because the Indictment was predicateidsientirety on the notion of a joint criminal
enterprisé?* He also submits that the defective Indictment &auiglly prejudiced him in the
preparation of his defence because at all mati@mais he was unsure of the exact nature of the case
against hint??

70. The Prosecution replies that the purpose of thet joriminal enterprise was inherently
criminal and that joint criminal enterprise wasr#fere not defectively pleadéd’ It argues that
“‘even where the ultimate aim or objective of a camnnenterprise is not in itself inherently
criminal, it is nonetheless a joint criminal entésp if the participants have a common purpose of
committing particular types of crimes in order thigve that objective'®* The Prosecution argues
that the Trial Chamber erred in treating the “uditerobjective of the joint criminal enterprise las t
alleged common criminal purpose itself, and in ifngdthat the Indictment therefore did not plead a
joint criminal enterprise that was inherently criaii.”*?® In particular, it submits that the Indictment
as a whole alleges a common plan to carry out gan of terrorising and collectively punishing
the civilian population of Sierra Leone through tiemmission of crimes within the jurisdiction of
the Special Court, in order to achieve the ultimaligective of gaining and exercising political
power and control over the territory of Sierra Leb?

71. Brima and Kamara in their response submit that Ilgiag in the Indictment that “the
members of the JCE were willing to ‘take any actiorecessary,” ” the Prosecution failed to
indicate clearly “the criminal means involved inndaicting the JCE . . .%? Kanu submits that
“gaining and exercising control over the populatioh Sierra Leone” is not a crime under
international law and that with respect to JCEjmaliictment must allege a common purpose which
is a crime under international 1a&® Further, that the Prosecution should have pleaded
unambiguously the joint criminal enterprise uponichhit intended to hold him criminally
responsible for the crimes alleged in paragraph8$8439, 40, and 41 of the Indictméfit.

1201bid at para. 12(ii)(b).

121 Kanu Appeal Brief, para. 10.2.

1221pid at para. 10.3.

123 prosecution Appeal Brief, paras 393-394.

1241bid at para. 386.

125 bid at para. 388 (emphasis removed).

126 1bid at paras 389, 391.

127 Brima Response Brief, para. 68; Kamara Responigé, para. 115 (emphasis removed)
128 Kanu Response Brief, para. 4.24.

129|bid at para. 4.25.
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3. Discussion

72.  Article 6(1) of the Statute which is in the samarte as Article 7(1) of the ICTY Statute
prescribes individual criminal responsibility focta or transactions in which a person has been
personally engaged or in some other way particthbateone or more of the five ways stated in the
Article.*° As was said by the ICTY Appeals ChambeT atli’:

“[t]he basic assumption must be that in internatldaw as much as in national systems,
the foundation of criminal responsibility is tharmiple of personal culpability: nobody
may be held criminally responsible for acts or $&stions in which he has not personally
engaged or in some other way participatadlé poena sine culpa***

73. Article 6(1) does not expressly prescribe individiaiminal responsibility through
participation in the realisation of a common desigmpurpose. It was in these circumstances that
the Appeals Chamber of ICTY ihadic developed a doctrine of individual criminal respbiigy

for participation in a JCE.
74. The ICTY Appeals Chamber reasoned thus:

“An interpretation of the Statute based on its obpnd purpose leads to the conclusion
that the Statute intends to extend the jurisdictibthe International Tribunal tall those
‘responsible for serious violations of internatibhamanitarian law’ committed in the
former Yugoslavia (Article 1). As is apparent frahe wording of both Article 7(1) and
the provisions setting forth the crimes over whitte International Tribunal has
jurisdiction (Articles 2 to 5), such responsibilifgr serious violations of international
humanitarian law is not limited merely to those wawtually carry out thactus reusof
the enumerated crimes but appears to extend alsth&r offenders (see in particular
Article 2, which refers to committing arderingto be committed grave breaches of the
Geneva Conventions and Article 4 which sets foatious types of offences in relation
to genocide, includingonspiracy incitementattemptandcomplicity) . . .

Thus, all those who have engaged in serious varlatof international humanitarian law,
whatever the manner in which they may have pengetraor participated in the
perpetration of those violations, must be broughjusstice. If this is so, it is fair to
conclude that the Statute does not confine itgelfroviding for jurisdiction over those
persons who plan, instigate, order, physically pggie a crime or otherwise aid and abet
in its planning, preparation or execution. The @tatdoes not stop there. It does not
exclude those modes of participating in the comimms®f crimes which occur where
several persons having a common purpose embarkromal activity that is then carried
out either jointly or by some members of this plityaf persons. Whoever contributes to
the commission of crimes by the group of personsame members of the group, in

130 Article 6(1) of the Statute provides that: “A pemswho planned, instigated, ordered, committedtberwise aided
and abetted in the planning, preparation or exeoudf a crime referred to in articles 2 to 4 of gresent Statute shall
be individually responsible for the crime.”

131 Tadi¢ Appeal Judgment, para. 186.
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execution of a common criminal purpose, may be kelde criminally liable, subject to
certain conditions, which are specified below . . .

Under these circumstances, to hold criminally ka#$ a perpetrator only the person who
materially performs the criminal act would disredjdhe role as co-perpetrators of all
those who in some way made it possible for the gieapor physically to carry out that
criminal act. At the same time, depending uporncir@umstances, to hold the latter liable
only as aiders and abettors might understate theedef their criminal responsibility . . .

This interpretation, based on the Statute andrtherent characteristics of many crimes
perpetrated in wartime, warrants the conclusion ititarnational criminal responsibility
embraces actions perpetrated by a collectivity espns in furtherance of a common
criminal design. It may also be noted that - ad & mentioned below - international
criminal rules on common purpose are substantiaiyed in, and to a large extent
reflect, the position taken by many States of tbedavin their national legal systemé:.32

75. Theactus reudor all forms of joint criminal enterprise liabjitconsists of the following

three elements:
(i) aplurality of persons;

(i) the existence of a common plan, design or purpdselmamounts to or involves the

commission of a crime provided for in the Statute;

(i) participation of the accused in the common desiyolving the perpetration of one

of the crimes provided for in the Statdté.

76.  The question for determination in this appeal pestéo the requisite nature of the common
plan, design or purpose. It can be seen from awewf the jurisprudence of the international
criminal tribunals that the criminal purpose ungieg the JCE can derive not only from its ultimate
objective, but also from the means contemplatedctueve that objective. The objective and the

means to achieve the objective constitute the comaesign or plan.

77. In Kvacka et al the ICTY Appeals Chamber was of the opinion tilaé common design
that united the accused was the creation of a &ediate within the former Yugoslavia, and that
they worked to achieve this goal by participatingtfie persecution of Muslims and Croat§.”
Whereas creation of a Serbian State within the éorffugoslavia is not a crime within the Statute

1321bid at paras 189-193 (emphasis original).

133|bid atpara. 227.
134 Kvocka Appeal Judgment, para. 46.
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of the ICTY, the means to achieve the goal, suclpasecution, constitute crimes within that

statute.

78. Reference to the indictments in cases M#rtic and Haradinaj et al, cited by the
Prosecution, is similarly instructive. Haradinaj et al for example, it would appear that the Trial
Chamber accepté® that the pleading of joint criminal enterprise wasper notwithstanding the
Prosecution pleading a common purpose (namely Gimade[ing] the total control of the Kosovo
Liberation Army over the KLA operational zone of kagjin”) which itself does not amount to any
crime within the Statute of the ICTY® However, theHaradinaj Indictment clearly alleges that the
joint criminal enterprise involved the commissioh @imes such as intimidation, abduction,
imprisonment, beating, torture and murder of tadetivilians in violation of Articles 3 and 5 of
the ICTY Statute.

79.  Furthermore, the Appeals Chamber notes that theeR&tatute of the International Criminal
Court (“Rome Statute” and “ICC,” respectively) doest require that the joint criminal enterprise
has a common purpose thanhounts toa crime within the ICC’s jurisdiction. Indeed, tRome
Statute departs altogether from the use of thesghfamounts to” and instead requires that the
“criminal activity or criminal purpose ... involvebd commission of a crime within the jurisdiction
of the Court.*®*’ This formulation reflects the consensus reachedllhyf the States negotiating the
Statute of the ICC at the Rome Conference, anckfitier is a valuable indication of the views of
States and the international community generallythen question of what constitutes a common

purpose.

135 Haradinaj Form of the Indictment Decision, para. 25 (The T@hamber held that the relevant paragraphs plead t
responsibility of the Accused pursuant to JCE ifficgent detail to inform them of the charges agdithem.).
136 prosecutor v. HaradinajIT-04-84, Second Amended Indictment, 26 April @0(para. 26. TheHaradinaj
Indictment pleads that the common purpose:

. . . which necessarily involved the commissiorcoies against humanity and violations of the

laws or customs of war, was the consolidation t#ltoontrol of the Kosovo Liberation Army over

the KLA operational zone of Dukagjin by attackingdgpersecuting certain sections of the civilian

population there: namely the unlawful removal oftSeivilians from that area, and the forcible,

violent suppression of any real or perceived fofnealaboration with the Serbs by Albanian or

Roma civilians there. The criminal purpose includie intimidation, abduction, imprisonment,

beating, torture and murder of targeted civiliamyiblation of Articles 3 and 5 of the Tribunal’s

Statute.
137 Art. 25(3) of the Rome Statute states: “In accopgawith this Statute, a person shall be criminadponsible and
liable for punishment for a crime, within the jutistion of the Court if that person ... in any otheaty contributes to
the commission of such a crime by a group of peysacting with a common purpose. Such contributioall she
intentional and shall either: i. Be made with tiva af furthering the criminal activity or criminglurpose of the group,
where such activity or purpose involves the comioissf a crime within the jurisdiction of the Couet ii. Be made in
the knowledge of the intention of the group to catritre crime.”
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80. In view of the foregoing, the Appeals Chamber codek that the requirement that the
common plan, design or purpose of a joint crimieaterprise is inherently criminal means that it
must either have as its objective a crime withm $tatute, or contemplate crimes within the Statute

as the means of achieving its objective.

81. Turning to the present Indictment, in order to deiae whether the Prosecution properly
pleaded a joint criminal enterprise, the Indictmshould be read as a whdf&.In particular, the
most relevant paragraphs of the Indictment to tleadging of JCE are paragraphs 33-35, which

state:

“33. The AFRC, includingALEX TAMBA BRIMA, BRIMA BAZZY KAMARA

and SANTIGIE BORBOR KANU, and the RUF, including ISSA HASSAN SESAY,
MORRIS KALLON and AUGUSTINE GBAO, shared a commofarp purpose or
design (joint criminal enterprise) which was todadny actions necessary to gain and
exercise political power and control over the teryi of Sierra Leone, in particular the
diamond mining areas. The natural resources oféSieone, in particular the diamonds,
were to be provided to persons outside Sierra Léometurn for assistance in carrying
out the joint criminal enterprise.

34. The joint criminal enterprise included gainiagd exercising control over the
population of Sierra Leone in order to prevent animize resistance to their geographic
control, and to use members of the population &wige support to the members of the
joint criminal enterprise. The crimes alleged insthndictment, including unlawful
killings, abductions, forced labour, physical amkwsal violence, use of child soldiers,
looting and burning of civilian structures, wer¢her actions within the joint criminal
enterprise or were a reasonably foreseeable coeseguwf the joint criminal enterprise.

35. ALEX TAMBA BRIMA, BRIMA BAZzZY KAMARA and SANTIGIE
BORBOR KANU, by their acts or omissions, are individually drially responsible
pursuant to Article 6(1). of the Statute for themes referred to in Articles 2, 3 and 4 of
the Statute as alleged in this Indictment, whidimes each of them planned, instigated,
ordered, committed or in whose planning, prepanatis execution each Accused
otherwise aided and abetted, or which crimes watieirwa joint criminal enterprise in
which each Accused participated or were a reasgrfabéseeable consequence of the
joint criminal enterprise in which each Accusedtisigpated.™®

82. The ultimate objective alleged in paragraph 33 & tndictment, namely: to “take any
actions necessary to gain and exercise politicalgp@nd control over the territory of Sierra Leone,
in particular the diamond mining ared$§®may not of itself amount to a crime within thetSta of

138 NtageruraTrial Judgment, para. 30 (“In assessing an Indiotrthe Chamber is mindful that each paragraphlghou
not be read in isolation but rather should be asrsid in the context of the other paragraphs inndietment.”); see
also GacumbitsiTrial Judgment, para. 176 (interpreting a genarna introductory paragraph only to the extent ef th
greater detail provided in subsequent paragraphs).

139 Indictment, paras 33-35 (emphasis original).

1401bid at para. 33.
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the Special Court, nonetheless, paragraph 33 dhthetment read together with paragraphs 34 and
35 demonstrates the Prosecution’s allegation tmatparties to the common enterprise shared a
common plan and design to achieve the objectiveomgluct constituting crimes within the Statute.

83. Paragraph 33 of the Indictment states that the i to “take any actions necessary” to
gain territorial control and political power. Paragh 34 of the Indictment states that the actions
“included”: controlling the population of Sierra duee; using members of the population to support
the JCE; and specifically enumerated crimes suchirdawful killings, abductions, forced labour,
physical and sexual violence.” Paragraph 35 ofrtdectment also indicates that crimes “referred to
in Articles 2, 3, and 4 of the Statute . . . weriéhim [the] joint criminal enterprise,” or that the
crimes were a reasonably foreseeable consequetice HCE-*

84. The Appeals Chamber holds that the common purpb#igegoint criminal enterprise was
not defectively pleaded. Although the objective gafining and exercising political power and
control over the territory of Sierra Leone may @ a crime under the Statute, the actions
contemplated as a means to achieve that objeattveremes within the Statute. The Trial Chamber
took an erroneously narrow view by confining itsswleration to paragraph 33 and reading that
paragraph in isolation. Furthermore, the Trial Chamerred in its consideration of “evidence”
adduced at trial to determine whether the Indictmeas properly pleaded? The error arose
because determination of whether the Prosecutiopeply pleaded a crime must be determined on
the basis of whether the Prosecution pleaded alhtaterial facts in the Indictment, not whether it
had adduced evidence to support the allegatiths.

85.  Several other issues arose in the context of JCkiiich the Appeals Chamber wishes to
express itself. The Trial Chamber erred in coneigdhat the Prosecution could not plead the basic
and extended forms of joint criminal enterprisdility in the alternative on the grounds that the
two forms, as pleaded, logically exclude each otffePleading the basic and extended forms of

JCE in the alternative is now a well-establishegcfice in the international criminal tribunafs.

1411bid at para. 35.

192 AFRC Trial Judgment, paras 74-76.

143 Brganin Decision on Motion to Dismiss Indictment, para; KBajisnik Decision on Form of the Indictment, para. 8.
144 AFRC Trial Judgment, para. 71 (finding that “filfe charged crimes are allegedly within the commanpose, they
can logically no longer be a reasonably foreseeatnsequence of the same purpose and vice versa.”).

145 See Prosecutor v. KaremertCTR-97-24, International Criminal Tribunal fom@nda, Amended Indictment, 23
February 2005, para. Prosecutor v. MpambardCTR-01-65,International Criminal Tribunal for Rwanda, Amended
Indictment, 7 March 2005, para. Brosecutor v. BrdaninlT-99-36, International Criminal Tribunal for tHfermer
Yugoslavia, Sixth Amended Indictment, 9 DecembedR(para. 27Prosecutor v. MiloSe¥j IT-02-54, International
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The Trial Chamber erred in finding that the Indietrhfailed to specify the period covered by the
JCE®That period is that covered by all of the allegeiches, which in this case is between 25
May 1997 and January 2060.

86. The Appeals Chamber having concluded that joimhicral enterprise was not defectively
pleaded in the Indictment, need not address thed Thamber’s finding that the Prosecution failed
to cure the defective pleading of JE& Similarly, Kanu’s Tenth Ground of Appeal, that theal
Chamber erred in law by failing to quash the entv@dictment after finding that joint criminal

enterprise was defectively pleaded, must fail.

4. Disposition

87. The Appeals Chamber has found that the Trial Chamtved in law when it concluded that
JCE was not properly pleaded in the Indictment.seguently, the Prosecution’s Fourth Ground of
Appeal succeeds, however we see no need to matkeifdactual findings or to remit the case to

the Trial Chamber for that purpose, having regarthé interest of justice.

D. Prosecution’s Sixth Ground of Appeal: The Duplicityof Count 7

88. Inits Sixth Ground of Appeal, the Prosecution @ales the Trial Chamber’s finding that
Count 7 of the Indictment violated the “rule agaidsplicity” and prejudiced the rights of the
Appellant. Count 7 of the Indictment alleged thde tAccused bore individual criminal
responsibility for “sexual slavery and any othemfoof sexual violence, a crime against humanity
punishable under Article 2.g of the Statut&”

Criminal Tribunal for the former Yugoslavia, Amemtléndictment (Bosnia), para. 6, Brosecutor v. Krajisnik and
Plavsi, 1T-00-39 & 40, Amended Consolidated IndictmeniMarch 2002, para. 5.

146 AFRC Trial Judgment at para. 77. The Appeals QGerfinds that an Indictment alleging a joint crili enterprise
must indicate the time period over which the entsepexisted. Established case law on the pleadfingint criminal
enterprise requires that an indictment must altegenature of the enterprise, the time period pvsons involved, and
the nature of the accused’s participation in thatjoriminal enterpriseSeeKrnojelac Decision on Form of Second
Amended Indictment, para. 16.

147 paragraphs 33 to 35 of the Indictment do not piew time frame, but they should be read togetlitér paragraph
32 of the Indictment which alleges that “[a]t athés relevant to this Indictment,” the three acdugersons, “through
their association with the RUF, acted in conceth\@dHARLES GHANKAY TAYLOR” (emphasis original).

148 AFRC Trial Judgment, para. 85.

149 The Appeals Chamber also notes that sexual slavasyconcurrently charged in the Indictment as a evane
under Count 9 which alleges the commission of: t@g#s upon personal dignity, a VIOLATION OF ARTICLE
COMMON TO THE GENEVA CONVENTIONS AND OF ADDITIONALPROTOCOL I, punishable under Article
3.e of the Statute” (emphasis original).
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89. The Trial Chamber found that Count 7 violated thie mgainst duplicity and dismissed the
count in its entirety™ It noted that the argument that the Count wasfbaduplicity, should have
been raised by a Preliminary Motion under Rule J@iB Nonetheless, the Trial Chamber
considered that it was “not precluded from reviegim the [Trial Judgment] whether shortcomings
in the Form of the Indictment have actually redlilte prejudice to the rights of the Accuséd:”
The Trial Chamber was satisfied that the Appeltdidtnot delay raising the objection for tactical
advantages, but had merely followed the “SepanateGoncurring Opinion” of Justice Sebutinde
to the Rule 98 Decisiol?? In Justice Sebutinde’s Rule 98 Opinion, she hblit Count 7 was
duplicitous, duplex and defective and could “préjeda fair trial of accused persons if
uncorrected*®® Justice Sebutinde was of the opinion that Couwag not incurably defective (at
the Rule 98 stage), and suggested that it coutnhlbel by an amendment dividing the offences into
two separate counts? However, the Trial Chamber indicated that it wag nonsidering the
guestion of duplicity and would instead confineeitdo considering therima faciestate of the

evidence to establish Count®?.

90. Inits Judgment, the Trial Chamber revisited Cotiand endorsed Justice Sebutinde’s Rule
98 Opinion that the Count offended the rule againgticity.**° It adopted her Rule 98 Opinion that
Article 2.g of the Statute “encapsulates five disticategories of sexual offences . . . each otlwhi
is comprised of separate and distinct elemelitst’held that Count 7 of the Indictment charged the
Appellant with two distinct crimes against humanityone count, namely “sexual slavery” and

“any other form of sexual violencé>®

91. On appeal, the Prosecution first argues that th& Thamber committed procedural and
legal error by reconsidering earlier interlocutalgcisions concerning defects in the form of the
Indictment at the final judgment stage withouttfisopening hearings on the isst&Second, the
Prosecution argues that the Trial Chamber commlégdl, factual or procedural error in finding

150 AFRC Trial Judgment, para. 95.

51 1bid at para. 93.

152 1bid at para. 93.

133 gebutinde Rule 98 Opinion, para. 8.

%4 bid at para. 9.

155 Rule 98 Decision, para. 163.

156 AFRC Trial Judgment, para. 9&eeSebutinde Rule 98 Opinion, para. 6.
157 sebutinde Rule 98 Opinion, para. 8.

18 |bid at para. 6.

159 prosecution Notice of Appeal, para. 18(i).

32
Case No. SCSL-2004-16-A 3 March 2008



that Count 7 was defectively plead®8in the alternative, the Prosecution argues thah é@Count

7 was defectively pleaded, any defects were suleseglyu cured or did not prejudice the
Appellant’®® The Prosecution requests the Appeals Chamber verse the Trial Chamber’s

decision and to revise the Trial Judgment to eot#wvictions against Brima, Kamara and Kanu
under Count 7 for sexual slavery as well as undmsn€9 for the war crime of “Outrages upon

Personal Dignity.**?
92. Theissues that arise for determination in thisu@cof Appeal are:

(i)  whether the Trial Chamber erred in reconsiderirggdbestion of duplicity without

reopening the issue to the Parties;
(i)  whether Count 7 violates the rule against dupficit

(i) if it does, whether the defect has been cured dmethver the Trial Chamber erred in

its choice of remedy.

93. In respect of the first issue, the Prosecution stsbthat it was entitled to proceed on the
basis that the form of pleading of Count 7 wasaroissue because the Trial Chamber had settled
issues of defects in the form of the Indictmentearlier interlocutory decisions, none of which
challenged the manner in which the ProsecutiondgléaCount 7°2 Furthermore, it submits that it

is impermissible for an accused to raise a chalelgthe form of the Indictment at the end of a
trial.***

94. In response, Brima and Kamara submit that the T2redmber is empowered to reconsider
its earlier decisions approving the Indictment withreopening hearings because the Prosecution
had an opportunity in its closing arguments to adgrCount 7 but chose to do so only in a very

cursory mannet®® They further argue that the Prosecution failedtake advantage of an

1%01bid at para. 18(ii).

181 bid at para. 18(ii).

182 prosecution Appeal Brief, para. 531. In its appeief the Prosecution notes that multiple corivies under Article
2.g and 3.e for the same conduct would be perntésbibcause each statutory provision involves a madliedistinct
element not contained in the other. Article 2.gaasime against humanity, hasapeauelements which are distinct
from those of Article 3.e, which constitutes a weme.

183 bid at para. 539.

184 prosecution Appeal Brief, para. 543.

185 Brima Response Brief, para. 103; Kamara Resporisé B49.
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opportunity to amend the Indictment pursuant toeRaf, as suggested by Justice Sebutinde’s Rule
98 Opinion®®®

95. Inrespect of the second issue, the Prosecutiareartpat:

()  “[t]he rule against duplicity, as it exists in raial legal systems, does not, and
cannot, apply in the same way in proceedings befaternational criminal

courts; %’

(i) a single count may permissibly charge all violasiasf a single provision of the

Statute'®®

(i) that even if sexual slavery and “any other formsekual violence” constitute
separate crimes, “[tjhere was no ambiguity as ®légal characterisation of what
the Accused were charged with, or the materiakfaoterpinning those charge§®

(iv) that while a formal amendment to the Indictmentsaggested in Justice Sebutinde’s
Rule 98 Opinion, would have cured Count 7 by recgst in two separate counts, it
“would have been of no practical or substantiveseguence whatsoever” because
the Defence was in no way prejudiced by the mannewhich Count 7 was
pleaded.”

96. In their respective response briefs, Brima and Kanaague that Count 7 is entirely unclear
as to what crimes were allegedly committétkanu submits that he was “severely prejudicedin s
far as he was not able to tell precisely which leg two crimes in the Count he should have
defended himself against, and that materially &éthe conduct of his defencE?

97. In respect of the third issue, the Prosecution stsbiimat the Trial Chamber erred by failing
to consider whether the defective pleading of Cauwias subsequently cured by timely, clear, and

consistent informatioh’® In the alternative, it argues that even if the @lfnt were not given

1% Brima Response Brief, para. 100; Kamara Resporisé Bara. 146.
17 prosecution Appeal Brief, para. 547.

188 bid at para. 553.

189 bid at para. 554.

170 1bid at para. 555.

"1 Brima Response Brief, para. 111; Kamara Resporis§ Bara. 157.
172 Kanu Response Brief, para. 6.9.

173 prosecution Appeal Brief, para. 565.
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timely, clear and consistent information, the appiate remedy, as stated by Justice Doherty in her
Partly Dissenting Opinidid?, would have been to sever the allegation of “atgoform of sexual

violence” from Count 7, leaving only the allegatioihsexual slavery’>

98. Inresponse, Brima and Kamara submit that the Tf@mber’s power to cure defects in the
Indictment may be used only where the materialsfattpporting those charges have not been
pleaded with sufficient precisiorl® They argue that this power simply allows the Ptagen “to
introduce material facts at a later stage in otdagive the indictment a sufficient factual basisg

has no relevance to a legal flaw in the wordinghef charges®’ Kanu submits that “the nature of
the defect in this instance was such that, shoaneénding the Indictment, [it] could not be cured”
and that the disclosures made by the Prosecutioseguent to the filing of the Indictment actually

made his understanding of the charges even leas'tle
1. Discussion

99. The Appeals Chamber is of the opinion that the &mogon’s argument that the Trial
Chamber reconsidered its prior decision is miscimece Until its final judgment, the Trial
Chamber did not rule on whether Count 7 was defecgven though Justice Sebutinde did point
out that the Count was duplicitous in her Rule $8n@n.

100. Objections relating to defects in the form of thdictment should normally be raised at the
pre-trial stage by way of a preliminary motiti. Where issues of defect in the form of an
indictment are raised after the trial, it is inculanbon the party to show that its preparation ®f it

case was materially impaired by the defect in titectment.

4 Doherty Partly Dissenting Opinion. Justice Dopergreed with the majority’s view that the Prosamutdid not
sufficiently specify the second limb of Count 7rjaother form of sexual violence’), but she disagrsvith the view
that if Count 7 is duplicitous, the Trial Chambeushdismiss it in its entirety (para. 3). Justimgherty opined that the
majority’s reasoning that Count 7 is “bad for dof)i” is “formalistic and disregard[s] the fundamahissue, which is
whether the right of the Accused to be informedngpty and in detail about the nature and the cadighe charges
against them has been violatégdara. 2). Justice Doherty did not consider the interestpstice would be served by
allowing the accused to invoke their right to quashndictment after the case has closed withaltoaving of material
prejudice. Furthermore, she noted that the Accuge@ not only silent on the issue of duplicity tingbout the trial,
but proceeded to adduce evidence and defend thesssajjainst Count 7 (para. 15). ConsequentlyicéuBbherty did
not consider there to have been a miscarriagestitpiin this case and instead of dismissing thngshe would have
considered evidence only relating to sexual slavaoy “other forms of sexual violencelb{d).

175 prosecution Appeal Brief, para. 568.

175 Brima Response Brief, para. 115; Kamara Resporisé Para. 161.

7 Brima Response Brief, para. 116; Kamara Resporisé Bara. 162.

178 Kanu Response Brief, para. 6.15.

19 Kupreski: Appeal Judgment, para. 79.
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101. The rule against duplicity is not about vaguenegsabout a failure to plead with specificity

the offences charged in the Count.

102. The Appeals Chamber agrees with the Trial ChantizrArticle 2.g of the Statute provides
for five distinct crimes against humanity, eachwdfich is of a sexual nature, among which are
“sexual slavery” and “any other form of sexual eiote.” “Sexual slavery” requires the exercise of
rights of ownership over the victim, which is nbetcase for “other forms of sexual violence.”
Consequently, Count 7 of the Indictment, which glearthe commission of “sexual slavery and any
other form of sexual violence,” offends the ruleaiagt duplicity by charging two offences in the
same count. The dispositive question, thereforaptswhether the rule was violated, but what are
the consequences. Bizimungy the ICTR Appeals Chamber stated that “[t|he agdainst duplicity
generally forbids the charging of two separaterafés in a single count, although a single count
may charge different means of committing the sarffienoe.”®® In Naletili¢ & Martinovi¢ the
ICTY Trial Chamber noted that common law jurisdics developed the rule against duplicity in

order to ensure precision and certainty in chardfthg

103. The Appeals Chamber holds that the rule againstiaitypapplies to international criminal

tribunals such that the charging of two separafencks in a single count renders the count
defective, although a single count may charge wiffe means of committing the same offence.
Accordingly, Count 7 of the Indictment, which chesghe commission of “sexual slavery and any

other form of sexual violence,” violates the rugmest duplicity.

104. The Prosecution urges that upon finding defechanform of the Indictment, the Appeals
Chamber should examine whether the Appellants weaterially impaired in the preparation of

their defence.

105. Upon its finding that Count 7 violated the rule iaga duplicity, the Trial Chamber
dismissed the count in its entirety. The Trial Cbans choice of remedy was premised on its
finding that any proceedings on the basis of aidiiplis count would render the trial unfair to the

Appellants.

180 BizimunguDecision on Leave to File Amended Indictment, p&f (holding that it would be improper to charge
genocide and complicity in genocide in the samentpuSee also NaletitiDecision on Motion to Amend Indictment
(drawing a distinction between a count alleging offence which involves multiple acts, and a coumtvhich the
Prosecutor seeks to include two separate typeferfaes.).

181 Naletili¢ Decision on Motion to Amend Indictment, FN 2.
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106. The duplicitous pleading of Count 7 placed the Algp¢s in the position of having to
defend two crimes in the same count. The residatlra of the crime of “any other form of sexual
violence” requires clarification of the conduct fRmsecution would rely upon to prove the offence.

107. A review of case law on this issue reveals thatr@aypically quashed convictions entered
on duplicitous count¥? According to other case law, a duplicitous couaesinot necessarily
require the conviction to be quash&dCourts have used other remedies which vary, deperuh

the particular harm to be avoided and the stagehath the threatened harm arises. Some Courts
have held that an accused person who has beernedda the basis of a duplicitous count may
nonetheless be properly prosecuted and convictesither the Prosecutor elects which of the
charges in the offending Count he will proceed yiththe Court instructs the jury to agree as to
which of the distinct offences the defendant atyumdmmitted®*

108. In light of the foregoing, the Appeals Chamber ¢dess that the remedies available to the

Trial Chamber included:
() quashing the count;
(i) ordering that the Indictment be amended,;

(i) directing the Prosecution to elect to proceed enbidisis of one of the two offences

in the duplicitous count;

(iv) upon a review of the entire case, determining whitthe two offences charged in
the count the Appellant had defended fully, haviegard to the manner in which the
defence case had been conductédnd

(v) refusing to consider evidence of one of the tworghs so as to eliminate the
duplicity of Count 7-3¢

182 See Cotterill v. Lemprierfl890] L.R. 24 Q.B.D. 634R. v. Surrey JJex p. Witherick [1932] 1 K.B. 45(R. v.
Disney[1933] 2 K.B. 138.But sed_ansana and Eleven Others v.[R971] 186 ALR S.L.

183R. v. Thompsof1914] 2 K.B. 99R. v. Johnsoifil 945] K.B. 419;United States v. Aguilai756 F.2d 1418, 1423 (9th
Cir. 1985);United States v. Sturdivar44 F.3d 71, 79 (2d Cir. 2001).

184 United States v. Robinspf51 F.2d 1188, 1195 (6th Cir. 198Uited States v. Ramirez-Martine273 F.3d 903,
915 (9th Cir. 2001)tJnited States v. Aguilai756 F.2d 1418, 1422-1423; 1A Charles Wright antthdx Miller, Federal
Practice and Procedure, § 145 (3d ed.).

185R. v. Jone$1974), 59 Cr. App. R. 120, 126.
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Each case is to be considered on its own merits.

109. In the instant case, from the evidence acceptetidyrial Chamber and the findings it had
made, it should have chosen the option to proceethe basis that the offence of sexual slavery
had been properly charged in Count 7, return ap@igpverdict on that Count in respect of the

crime of sexual slavery and struck out the chafdary other form of sexual violence.”

110. Although the Trial Chamber had not chosen thataoptino miscarriage of justice has
resulted therefrom. It is not necessary for the &gl Chamber to substitute a conviction for sexual
slavery as the Trial Chamber relied upon the ewidenf sexual slavery to enter convictions for

Count 9 which charged the offence of “outrages upensonal dignity.”

E. Kanu's Second Ground of Appeal: Waiver of Indictmeri Defects

111. In his Second Ground of Appeal, Kanu alleges that Trial Chamber erred in law in
finding him guilty, under Article 6(1) of the Statuof committing three crimes in Freetown and
other parts of the Western Ar€4.Due to the Prosecution’s failure to plead matedats with the
required degree of specificity, the Trial Chambeurfd the Indictment defective as regards the
crimes relating to an amputation carried out ne&s¥ Old Road and another carried out at
Upgun?®® It nonetheless concluded that Kanu’s ability tegare his defence was not materially
impaired, having regard to Kanu’s failure to objecta timely manner to evidence being led in
respect of these crimes and his cross-examinationitaesses in respect of the satffeWith
respect to the remaining crime of looting vehicd¢sState House in Freetown, although the Trial
Chamber did not expressly find the Indictment difec it appears that it adopted a similar

approachH™

112. Kanu submits that the Trial Chamber ought to hagensed all charges that alleged his
personal commission after it established that trmmsents of the Indictment were defectiVe.In
support of this submission he argues that in hesPafence Motion he raised several challenges to

the validity of the Indictment including lack of esgficity regarding different forms of individual

18 Doherty Partly Dissenting Opinion, para. 15 (sisiigg the consideration of evidence relating onlgexual slavery
instead of dismissing the entire count).

187 Kanu Appeal Brief, para. 2.1.

188 AFRC Trial Judgment, paras 2053, 2050.

189 bid at paras 2051, 2055.

10 bid at para. 2057.

191 Kanu Appeal Brief, para. 2.1.
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criminal responsibility and lack of specificity mmling various CountS? He further argues that
the Trial Chamber erred in law, in finding that Halure to object to evidence led by the
Prosecution, during the course of the trial autocally amounted to a waivér® Such evidence,
Kanu argues, could have been relevant for purpoes than establishing individual liability?
Thus, according to Kanu, the Trial Chamber oughttadiave concluded that his failure to object
amounted to waiver “without firstly satisfying itééhat the failure by the Defence to challenge the
extraneous evidence was a deliberate defence tactiehich case the Defence would have been

held to have taken a gamble to its detrimét.”

113. In response, the Prosecution submitted that contrarKanu’s claims, Kanu had not
previously challenged the manner in which the ltmdent pleaded crimes that alleged his personal
commission.”® Further, in instances where evidence was addueadténded to show that Kanu
personally committed specific crimes, the Prosecutiontends that it was clear to Kanu that such
evidence would be relied upon to establish hisviddial responsibility for “committing” crime¥”
The Prosecution finally submits that in any evénis Kanu who bears the burden of showing that
he was prejudiced by the Trial Chamber’'s approaati that he has failed to discharge this

burden*®®
Discussion

114. Whether or not the Appellant raised a timely obgettat trial will affect the question on
appeal whether he was in fact prejudiced by thedek Indictment. Perusing the Record on
Appeal and Kanu’s “Preliminary Motion On DefectsThe Indictment,” it is clear that Kanu did
not previously complain that the Indictment wasedé&f/e in respect of his personal commission of
the criminal acts alleged. This, therefore being finst time Kanu has raised this complaint, he

must show that he was prejudiced.

115. The Appeals Chamber finds no merit in Kanu's Sed8naund of Appeal and finds that he
has manifestly failed in discharging this burdereither in his Appeal Brief nor during oral

argument did he say that he had no notice of timesr he was alleged to have personally

92 |bid at para. 2.17.
193 bid at para. 2.19.
1% bid at para. 2.20.
19 bid at para. 2.27.
1% prosecution Response Brief, para. 2.82.
%7 bid at para. 2.84.
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committed. Further, he neither demonstrated thatdee prejudiced, nor that the preparation of his
defence was materially impaired by the defect enltidictment. On the contrary, counsel for Kanu

cross-examined witnesses as to specific incidemd,when asked during the appeal hearing why
no objection was raised when evidence was beingnledspect of the aforementioned crimes, he

replied that it was “a question of strategy” aalttf®

116. The Appeals Chamber accordingly rejects Kanu'’s Se¢around.

IV. COMMON ISSUES OF FACT: EVALUATION OF EVIDENCE AND
WITNESS CREDIBILITY

A. Brima’s Ninth, Tenth and Eleventh Grounds of Appeal Evaluation of Evidence

1. Brima’s Ninth Ground of Appeal

(@) Submissions of the Parties

117. Under the Ninth Ground of Appeal, Brima submitstttiee Trial Chamber committed an
error of fact or law by resolving doubts in thedaiice in favour of the Prosecutitfiin support of
this Ground, Brima raises two main arguments. Fitsat the Trial Chamber failed to address
discrepancies between the evidence of witness BAlahd pre-trial statements he gave to the
Prosecutiorf’* Second, that other Prosecution witnesses includifg-334, TF1-167, TF1-184,
had incentives to lie and gave conflicting, conictaty or otherwise inconsistent evidence about

certain eventé®?

118. In response, the Prosecution submits that Brimajaraents are vague and impreci&ein
particular, it argues that Brima failed to statéfmprecision the reasonable doubt that was resolved
in favour of the Prosecution, and how such a dest resolved in favour of the Prosecutfth.

198 bid at para. 2.86.

199 Transcript, AFRC Appeal Hearing, 14 November 2q022.

20 Brima Appeal Brief, para. 168.

21 1bid at para. 169.

292hid at paras 176-177.

203 prosecutor v. Brima, Kamara and Kan8CSL-2004-16-A, Response Brief of the Prosecutibctober 2007,
para. 4.4.

24 |bid at para. 4.4.
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(b) Discussion

119. The thrust of this Ground of Appeal is that it ¢béages the Trial Chamber’s evaluation of
the evidence and its findings of fact. Brima has$ advanced any arguments in support of his
contention that the Trial Chamber erred in law taud by resolving any reasonable doubt in favour
of the Prosecution. His general allegation thahesses had a motive to lie and that their evidence
was inconsistent or contradictory, does not refeany particular instance of error in the Trial
Chamber’s analysis of the evidence. On the conttaey judgment shows that the Trial Chamber
carefully considered all the evidence before iseased the credibility of the prosecution withesses
including the fact that their evidence was not ididited during cross-examination, and concluded
that the witnesses were credible and their evideatiable?®> Brima has not demonstrated any
error in the Trial Chamber’s assessment of theenad of these witnesses.

120. With respect to the alleged inconsistency betweerptior statement and trial testimony of
witness TF1-184, the Appeals Chamber reiterates thia is clearly a matter for the Trial
Chamber’s evaluation. The mere existence of instaiscies in the testimony of a witness does not
undermine the witness’s credibility. The Trial CHaen has broad discretion to determine the
weight to be given to discrepancies between a w#fsetestimony and his prior statements. The
Appeals Chamber will normally uphold a Trial Chambefindings on issues of credibility,
including its resolution of inconsistent evidenaed awill only find that an error of fact occurred

when it determines that no reasonable tribunalccbale made the impugned finding.

121. The same reasoning applies to Brima’s submissiah ttiere were discrepancies between
the testimonies of witnesses TF1-334 and TF1-16iting to events in Karin®® The Appeals
Chamber reiterates that it is for the Trial Chamioedetermine whether discrepancies discredit a
witness’s testimony. When faced with competing wgrs of events, it is the prerogative of the
Trial Chamber to determine which one is more ciedif In its consideration of witness TF1-
184'’s evidence the Trial Chamber stated that:

“although the evidence of the witness was uncletimes, in its cross-examination of the
witness the Defence raised significantinconsistencies between his evidence in chief
and his prior statement to the Prosecution. Intamdithe Trial Chamber finds that the

205 AFRC Trial Judgment, paras 356-371.
20%Brima Appeal Brief, para. 177.
27 RutagandaAppeal Judgment, para. 29.
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witness was not shaken on cross-examination andgemasrally corroborated by other
witnesses 2%

Brima has not demonstrated that the Trial Chamibleerecommitted an error or acted unreasonably

in making the above finding.

122. For the foregoing reasons, the Appeals Chamber iskg® Brima’'s Ninth Ground of
Appeal.

2. Brima's Tenth and Eleventh Grounds of Appeal: Failio Consider the Rivalry Between
Brima and Witness TF1-334

123. Under his tenth and eleventh Grounds of AppealmBrialleges that the Trial Chamber
failed to consider his testimony of the rivalry tlexisted between himself and Prosecution witness
TF1-334 and that this occasioned a miscarriagastice. Similarly, he submits that out of a tothl o
146 prosecution and defence witnesses called ttfyteat the trial, the Trial Chamber
disproportionately relied on the evidence of twanesses namely TF1-334 and TF1-167, and that

this occasioned a further miscarriage of justice.

124. In his Appeal Brief filed on 13 September 2007,n&ai did not proffer any arguments in
support of the above Grounds of Appeal, but optealssociate himself with Kamara’s submissions
in support of Ground Eight of the latter's Appe@he Appeals Chamber will therefore consider
Grounds Ten and Eleven of Brima’s Appeal when @lslevith Ground Eight of Kamara’s Appeal.

B. Kamara's Eighth Ground of Appeal: Credibility of Pr osecution Wtnesses

1. Submissions of the Parties

125. Kamara challenges the credibility of Prosecutiomesses TF1-334, TF1-167, TF1-184 and
TF1-153 and submits that these witnesses were meators of the crimes for which the
Appellants were convicted, and therefore the T@dlamber ought to have approached their
evidence with particular caution. In addition, lmits that in return for their testimony before th
Trial Chamber, witnesses TF1-334, TF1-167 and T84 +kceived preferential treatment while in
detention at Pademba Road prison. Furthermore,rédiogpto Kamara, there were unresolved
discrepancies in the evidence of the Prosecutitmeases and the Trial Chamber failed to provide a

208 AFRC Trial Judgment, para. 362.
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reasonable explanation why it chose to rely oneidence of one witness and not the other. He
adds that the Trial Chamber should have evaludtectitedibility of the Prosecution witnesses in
light of the evidence as a whole, and requestAfigeals Chamber to “review the evidence given
by witnesses TF1-153, TF1-334, TF1-184 and TF1-d€ecially with regard to issues on which

the Trial Chamber relied in order to enter a guiieydict.”?*

126. The Prosecution responds that the Trial Chamberectly instructed itself on the
appropriate legal standards applicable to accomhdédencé’® In response to the submission that
the Trial Chamber had relied exclusively on certaitmesses, the Prosecution submits that the Trial
Chamber had not violated the principle enunciatgethle ICTY Appeals Chamber WKupreski et

al. that it must convict in light of the whole trialagrd*** It submits further that the Trial Chamber
did address the alleged discrepancies in the testen of TF1-334 and TF1-167, and found some
to be significant and others not to be so. In iesw Kamara had not established any error in the
Trial Chamber's assessment of the credibility @fwitnesses in questiGhf

2. Discussion

(@) The Trial Chamber’s Approach to Accomplice Evidence

127. The Trial Chamber in paragraph 125 of its Judgnséates that “none of these Prosecution
witnesses has been charged with any crimes andetigience cannot, therefore, be described as
‘accomplice evidence® The jurisprudence of the international criminabunals demonstrates
that a witness facing criminal charges based onstmae allegations as the accused may be
considered an accomplice under the law. Howevergtis no requirement that in order to qualify
as an accomplice, a witness must have been changied specific offence. The Trial Chamber,
therefore, erred in finding that the witnesses led Prosecution were not accomplices simply

because they were not charged with any criminainufé.

128. The next issue for the Appeals Chamber’'s determoinas whether the Trial Chamber’s
error invalidated its decision. If after evaluatiohevidence of an accomplice the Trial Chamber
comes to the conclusion that the witness is nofetberedible and his evidence reliable, the Trial

Chamber can rely on it to enter a conviction. Thepéals Chamber is of the opinion that in

209 Kamara Appeal Brief, para. 238.
2%prosecution Response Brief, para. 4.41.
21 bid at para. 4.57.

212 prosecution Response Brief, para. 4.65.
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assessing the reliability of accomplice evidené® tnain consideration for the Trial Chamber

should be whether or not the accomplice has anafdteotive to testify as he did.

129. Whilst it is safe for a Trial Chamber to look fasrcoboration in such circumstances, it may
convict on the basis of the evidence of a singlenegs, even an accomplice, provided such
evidence is viewed with caution. In considering ¢hedibility of certain Prosecution witnesses, the

Trial Chamber noted that:

“The Defence calls into issue the credibility ofrteén Prosecution witnesses because
these individuals have allegedly been implicatedrimes under the jurisdiction of the

court, or in domestic crimes, or that they wereiinfants to the police, or admitted taking
drugs. The Brima Defence specifically alleges tkétness George Johnson Kkilled

Brima’s brother and that this was reason enouglth®mwitness to “attempt to fabricate”

evidence against the accused. A witness with argelfest to serve may seek to inculpate
others and exculpate himself, but it does not ltbat such a witness is incapable of
telling the truth. Hence, the mere suggestion ¢hatitness might be implicated in the

commission of crimes is insufficient for the Tri@hamber to discard that witness’s

testimony.”?*

130. With respect to the specific allegation that certaitnesses might have been induced to
testify against the Appellant, the Trial Chambddhbat:

“The Trial Chamber is satisfied that these payméaisge been made in a transparent way
and in accordance with the applicable Practicediima. Allegations to the contrary are
therefore without merit... Accordingly, the Trial Ghber has not given undue weight to
these alleged ‘incentives’ when assessing the litiégiof the witnesses in questioA'®

131. The Appeals Chamber is of the opinion that evenghahe Trial Chamber did not say that
prosecution witnesses TF1-334, TF1-184 and TF1{G&0rge Johnson) were accomplices, the
Trial Chamber was mindful of Kamara’s allegationattthese witnesses may have been involved in

criminal conduct or otherwise have reason to galeef testimony.

132. For example, in addressing the issue of the cr#gtibof withess TF1-334, the Trial
Chamber noted that “[t]he witness revealed thahdwd sought and received an assurance from the
Office of the Prosecutor that he would not be pcaged for any crimes he had committétf The

Trial Chamber concluded, however, that he was dilglee and reliable witness, that his evidence

23 AFRC Trial Judgment, para. 125.
24 bid at paras 124-125.

23 |bid at paras 128-130.

2% bid at para. 358.
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was consistent, that it was corroborated by thedemde of other witnesses, and that any

discrepancies were min¥’

133. Similarly, the Trial Chamber noted that witness 184 “was one of SAJ Musa’s closest
associates and that he believed that the AccusetbBreliberately killed SAJ Musa at Benguema
because he wanted to regain command over AFRCgr68bThe Trial Chamber concluded that
there were no significant inconsistencies in wignh@&&1-184’s evidence, that he was not shaken
during cross-examination and that his evidence wasoborated by the evidence of other
witnesses$™® In considering the evidence of witness TF1-16&, Thial Chamber stated that it had
“considered the objections raised by the Defenceahw credibility and reliability of George
Johnson,*° and concluded that his evidence was generallyideedand that he presented a
truthful demeanou®

134. In effect, the Trial Chamber carried out a detaded careful analysis of the evidence of all
the aforementioned witnesé&sand looked for corroboratidii® The Appeals Chamber concludes
that even though the Trial Chamber erred in notatttarising the evidence of withesses TF1-334,
TF1-184 and TF1-167 as accomplice evidence, batsimgcision on the fact that they had not been
indicted for their alleged role in the crimes crat@gainst the Appellaft? it did, in fact, carefully
consider the evidence of each witness and ass#éssiedcredibility in light of the totality of the

evidence before it.

135. For these reasons, the Appeals Chamber has cotie tonclusion that neither Kamara nor
Brima has shown that this error invalidates thgadnt so as to warrant its intervention.

136. Therefore Ground Ten of Brima’'s Appeal and GroundhkE of Kamara's Appeal are

untenable.

27 bid at para. 359.
28 1bid at para. 362.
291bid at para. 363.
220 bid at para. 370.
221 bid at para. 370.
222 |hid at paras 356-371.
22 |pbid at paras 359, 362.
224|bid at para. 125.
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(b) Evaluation of the Evidence of Prosecution Witnesses

137. Kamara submits that there were discrepancies inethdence of several prosecution
witnesses with respect to events for which thel Claamber found him guilty and submits that the
Trial Chamber failed to resolve these inconsisimnor to give a reasoned decision why it preferred

one account over the other.

138. Kamara states without giving particulars, that ¢hesere significant inconsistencies in the
testimony of Prosecution witness TF1-153. The Afp€damber reiterates that an appellant must
make his submissions clearly and logically, and tnaugport allegations of error with precise
references to the trial judgment or other matehat support his appeal. The Appeals Chamber will
not consider submissions which are obscure, caotoagl, vague or suffer from formal or other

deficiencies?®

139. As Kamara has not referred to any particular irctaof error in the Trial Chamber’s
evaluation of the witness’ evidence or referrecaby error in the Trial Chamber’s evaluation of

evidence, this argument fails.

140. With respect to the Trial Chamber’'s finding that nkara bears individual criminal
responsibility under Article 6(3) for the actions AFRC troops in Kono District, he argues that
there were contradictions in the evidence of Pnas&e witnesses TF1-334 and TF1-167, in that
whilst witness TF1-334 gave evidence that Kamara wWe one who promoted Savage, the
evidence of witness TF1-167 (George Johnson) walset@ffect that Savage was appointed to the

position of Lieutenant by Denis Minga.k.a Superman), a senior RUF Commander.

141. The Trial Chamber’s conclusion that Kamara exetcistfective control over Savage was
based on its consideration of all the evidence reefg including evidence that Savage was
subordinate to Kamara and reported to him, that &ansupervised the activities of Savage, and
that Kamara was present in Tombodu at the time whatntown was under Savage’s contfSlAs
such, the Trial Chamber’s finding that Kamara beadividual criminal responsibility under
Article 6(3) for the crimes committed by Savage wad based solely on evidence of who
appointed or promoted Savage. Kamara has not deratats that the alleged discrepancy in the
evidence of Prosecution witnesses TF1-334 and BYlabout who appointed or promoted Savage

22 yasiljevic Appeal Judgment, para. JRunarac Appeal Judgment, para. Kajelijeli Appeal Judgment, para. 7.
226 AFRC Trial Judgment, para. 1884.
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affected the Trial Chamber’s finding that Kamaraseindividual criminal responsibility under

Article 6(3) for the crimes committed in Kono Distr

142. Kamara also submits that the Trial Chamber’s figdimat he was liable under Article 6(1)
for ordering and under Article 6(3) as a super@rthe killing of five young girls in Karina, was
based on inconsistent testimony of witnesses TRL&8& TF1-1672’ Witness TF1-334 testified
that he, Bazzyife. Kamara), and Bazzy’'s Chief Security Officer (“C3@cked five young girls
inside a house in Karina and burnt them aff’eWitness TF1-167 testified that while in Karina
with Kamara and Eddie Williamsak.a.“MAF”), Eddie Williams went into the house, wrappe

people in carpets of the house, drew fuel from ackldes Benz and set the house on*fite.

143. With respect to the issue of the alleged discrepamehe evidence of witnesses TF1-334
and TF1-167, the Trial Chamber found in its Judgmen

(i) at paragraph 887, “[iln the presence of Witness-384, the Appellant Kamara and
two other “juntas” locked five young girls into aouse and subsequently set it

ablaze. The five girls were burnt aliveé®

(i) at paragraph 890, “[a] certain Eddie Willianask.a. ‘Maf,” wrapped an unknown
number of people in a carpet inside a house an@dfier set the house on fire. The
people were burnt alive. The Appellant Kamara wagching from outside the
house, together with witness George Johnson aretaegersonal security guards of

the Appellant Kamara®®!

It may reasonably be inferred from these findirigs the Trial Chamber considered these witnesses
to have been testifying about two different incigetKamara has not shown that the Trial Chamber

erred in the above findings.

144. With respect to the killings at Fourah Bay for whi€amara was found liable for aiding and
abetting under Article 6(1), he submits that Pratea witnesses TF1-334 and TF1-184 gave
conflicting evidence about whether it was Brim&Kamara who ordered the attack, the person who
commanded the troops during the attack, and thdse participated in the attack. The Trial

227 Kamara Appeal Brief, para. 232.

228 Transcript, TF1-334, 23 May 2005, pp. 65-67.

229 Transcript, TF1-167, 15 September 2005, pp. 54-56.
20 AFRC Trial Judgment, para. 887.

%1 bid at para. 890.
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Chamber considered the evidence of witnesses TE1-BB1-184 and TF1-167 relating to the

attack on Fourah Bay and concluded that:

“there are discrepancies between the three accdiotsetheless, this does not mandate
the dismissal of the entire testimony of each vagnm relation to the attack on Fourah
Bay. The Trial Chamber is of the view that the atoins in the three accounts are
explicable due to the passage of years since thet®wn question and the chaotic and
stressful atmosphere existing at the relevant tratber than bias on the part of withesses
George Johnson and TF1-334, as suggested by thariddefence*?

The Appeals Chamber agrees with this conclusion.

145. Kamara also argues that the Trial Chamber errelinng “exclusively” on Prosecution
witnesses TF1-334, TF1-184 and TF1-487and submits that the Trial Chamber should have
assessed the credibility of these witnesses it bflthe entire record of the case and considered
whether there was another reasonable explanatidheokvidence other than a finding of guilt
against hinf>* In Ground Eleven of his Appeal, Brima adopts #spect of Kamara’s submissions
and further submits that the Trial Chamber erredelging disproportionately on two Prosecution
witnesses i.e. TF1-334 and TF1-167.

146. A Trial Chamber must look at the totality of theidance on record in evaluating the
credibility of a witness. A party who alleges ompegl that a Trial Chamber has made a finding as
to the credibility of a witness without consideritige totality of the evidence on record must show

clearly that such error occurred.

147. The Appeals Chamber opines there is no bar to tied Thamber relying on a limited
number of witnesses or even a single witness, geavit took into consideration all the evidence on

the record. Kamara and Brima have not demonstsatel error on behalf of the Trial Chamber.

148. Based on all the reasons given above, the AppdasBer has come to the conclusion that
Ground Eight of Kamara’'s Appeal as well as Grouds and Eleven of Brima's Grounds of

Appeal must fail.

232 |bid at para. 924.
233 Kamara Appeal Brief, para. 230.
%4 1bid at para. 237.
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C. Kanu’'s Third Ground of Appeal: Evaluation of Defence Evidence

1. Submissions of the Parties

149. In Ground Three of his Appeal, Kanu alleges thatThal Chamber erred in law and fact in
its evaluation of the evidence before it. He subnihiat the Trial Chamber failed to assess
objectively the evidence of Defence witnesses asnagthat of the Prosecution witneséesnd
generally preferred and gave credit to Defenceenad only “where it coincided with that of the
Prosecution or supported an adverse finding toDtetence.?*® He further submits that the Trial
Chamber failed to explain adequately discrepanaresinternal contradictions in the evidence of
Prosecution witnesses especially TF1-334, Gibrilsdéguoi and George Johnson, as well as

discrepancies between their different accodtits.

150. The Prosecution responds that contrary to Kanusnsssions, the Trial Chamber properly
evaluated the evidence of both Prosecution andriRefevitnesses and “that it did not slavishly
accept all the evidence” of the Prosecution witages$he Prosecution further submits that the Trial
Chamber did explain its evaluation of the evideaod provided reasons for accepting or rejecting

the evidence of witnessé¥.
2. Discussion

151. Kanu’'s Third Ground of Appeal, as in Grounds Teiw &ieven of Brima’'s Appeal, and
Ground Eight of Kamara’s Appeal, challenges thalM@hamber’'s evaluation of the evidence and
its findings of fact. Kanu cites several instancethe Trial Judgment in support of his submission
that the Trial Chamber failed to assess objectitledyevidence of Defence witnesses as against that
of Prosecution witnessé® However, a review of the Judgment indicates thaarriving at its
factual findings and contrary to Kanu's submissjoiine Trial Chamber properly evaluated the
evidence of both Prosecution and Defence witnesdésg the entire trial record into accodfft.
Furthermore, the Trial Chamber gave the reasonsityirgferred or rejected certain eviderice.

235 Kanu Appeal Brief, para. 3.1.

23 |bid at para. 3.2.

%37 bid at paras 3.3-3.9.

238 prosecution Response Brief, paras 4.31-4.32.

239 Kanu Appeal Brief, paras 3.2, 3.11-3.13.

240 AFRC Trial Judgment, paras 809, 828, 843, 859, 867, 8682, 954, 1200, 1221, 1288, 1336, 1353, 1391, 1405
1412, 1420.

241 |bid at paras 356-377.
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152. Kanu has not established that the Trial Chamb&deanr its evaluation of the evidence of
the witnesses or that its evaluation was unreagenBlis submission that the Trial Chamber tended

to prefer the evidence of Prosecution witnessesetare, lacks merit.

153. With respect to Kanu’'s submission that the Triala@ber attached less weight to the
evidence of Defence witnesses because that evidertaot been put to the Prosecution witnesses
in cross-examination, the Appeals Chamber notdashiearrial Chamber did take into consideration
the fact that the Rules of the Special Court doatige a party to put its case to a witn&8sThe
Trial Chamber considered that it would not be ia thterests of justice to set aside the relevant
Defence testimony, but rather proceeded to taleftiwtor into account in assessing the weight to
be attached to such evidence. The Appeals Chanpieesothat the Trial Chamber’s approach was
in conformity with the Rules, which give it a distion to apply the rules of evidence which best

favour a fair determination of the matter beforgit

154. Kanu submits that the Trial Chamber failed to exsmihoroughly the evidence of

Prosecution witnesses TF1-033, TF1-334 and Geaigesdn, and to give sufficient reasons why it
proceeded to accept their evidence in spite of mahtemissions and inconsistencies in their
separate accounts. The Appeals Chamber reiterfaddsthe Trial Chamber has a discretion to
determine the weight to be given to discrepancietsvéen a witness’ testimony and his prior
statements. It is for the Trial Chamber to detesmwhether discrepancies discredit a witness’
testimony and, when faced with competing versiohgwents, to determine which one is more

credible.

155. With respect to Kanu’'s submissions regarding Puasat witness George Johnson, the
mere fact that the Trial Chamber found his evidaetating to certain events to be unreliable does

not warrant dismissal of his entire testimony. T@me reasoning applies to the Appellant’s

242 |bid at paras 132-133. The Trial Chamber found thij ontrast to its ICTY and ICTY counterparts, fRales of
the Special Court do not oblige a Party to putitse to a witness. As claimed by the Prosecuti@nDefence did lead
evidence in the Defence case which was not putdsdeution witnesses in cross-examination.... Inctrmumstances
the Trial Chamber considers that it would not behia interests of justice to set aside the testymainthe relevant
Defence witnesses. However, in assessing the weigbe given to such evidence, the Trial Chambdir take into
account that the evidence was not put to the Putisecwitnesses, with the result that the Trial @bar did not have
the benefit of observing their reactions.” ICTYIR@O(H)(ii) and ICTR Rule 90(G)(ii) provide thafi]h the cross-
examination of a witness who is able to give evigerelevant to the case for the cross-examininty peounsel shall
put to that witness the nature of the case of #mygdor whom that counsel appears which is in @ittion to the
evidence given by the witness.”

#3Rule 89(B).
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submission regarding Prosecution witness TF1-038% Trial Chamber after evaluating that

witness’ evidence had concluded that:

“While the witness appears on occasion to have gexaded figures and was unclear on
dates, he did not fabricate events. The Trial Crarfrther found the witness truthful at
trial, and is unwilling to conclude that his evideroverall is not credible or reliabl&*

156. Kanu also submits that Prosecution witness TF1di@3ot mention the stay of the AFRC
troops in Mansofinia, and that this was a signiftcamission on the part of the witness given that
Mansofinia was the location where the AFRC trooggsructured and reorganised for the advance
to Freetown. The Trial Chamber noted that witnef4-033 testified that AFRC troops were
restructured at Yaya instead of at Mansofinia, Hrad the first stop of the troops after Yaya was
Yiffin. 2*°> The Trial Chamber also observed that witness T t8stified that the first stop of the
troops after Mansofinia was at a village called y&a” and that withess George Johnson testified
that “Yarya” was one of the villages the troopsseakthrough on their way to Mansofififa.

157. The Trial Chamber concluded that the reason fa itihdonsistency was that witness TF1-
033’s recollection of the location was mistakent lat nonetheless his evidence generally
corroborated that of witnesses TF1-334 and Geodojmsbn. Furthermore, the Trial Chamber
reasoned that its conclusion was supported byatttettiat withess TF1-033 had also been confused
in relation to the hometown of the Appellant Brinfdne Appeals Chamber considers that it was
reasonable for the Trial Chamber to arrive at ¢loisclusion. The evidence of the three Prosecution
witnesses in question i.e. TF1-033, TF1-334 andr@e=dohnson on the troop restructure generally
corroborated each other, and all of them mentianedlage called “Yarya” as the place at which
the AFRC stopped either on the journey to Mansafior during the advance to FreetohThe
alleged inconsistencies in the witnesses’ accowete therefore not so significant as to warrant a

different factual finding by the Trial Chamber.

158. With respect to the evidence of Prosecution witr@gsil Massaquoi, the Trial Chamber

observed that there were internal discrepancidssievidence, as well as discrepancies between his

244 AFRC Trial Judgment, para. 366.

245 bid at para. 584.

24%|bid at para. 584.

247 Transcript, TF1-033, 11 July 2005, pp. 13-15; Braipt, TF1-334, 23 May 2005, p. 39; Transcriptp@e Johnson,
15 September 2005, p. 44.

51
Case No. SCSL-2004-16-A 3 March 2008



evidence and that of TF1-184 regarding events ae3tousé*® The Trial Chamber nonetheless

concluded that it was

“satisfied that witnesses Gibril Massaquoi and TB%- describe the same incident, as

their accounts are substantially similar and owerysars passed between the events in

question and their testimony. It is plausible tiat discrepancies between the witnesses’

accounts are explicable on the basis that the sst® arrived at State House at a

different point in time and described the incidzam their various perspective§?
159. The Appeals Chamber is of the opinion that the IT@Gdamber gave a reasonable
explanation for the discrepancies in the witnessislence. Kanu has not demonstrated any reason

why the Appeals Chamber should interfere with thalTThamber’s finding.
160. For the foregoing reasons, Kanu’'s Third Ground ppéal fails.

D. Kanu’s Fourth Ground of Appeal: Evidence of Accompice Witnesses

1. Submissions of the Parties

161. Under his Fourth Ground of Appeal, Kanu challenifpesTrial Chamber’s evaluation of the
credibility of Prosecution witnesses TF1-334, TRI-{George Johnson), TF1-184, TF1-153 and
Gibril Massaquoi. He makes submissions similaihtuzsé made by Kamara in Ground Eight of his
Appeal and submits that because these witnesse&sooguerpetrators of the crimes for which the
Appellants were convicted, the Trial Chamber oughtave viewed their evidence with particular
caution as has been the practice in the interratiibunals, especially where such evidence was
uncorroborated. In particular, he submits thatThal Chamber erred in law by failing to classify
these witnesses as accomplices based on the &c¢h#y had not been charged with any crifi@s.

162. In response, the Prosecution adopts the submisgionade in response to Brima’s Tenth
and Kamara’'s Eighth Grounds of Appeal, insofar tesytrelate to the evidence of accomplice
witnesse<>! The Prosecution maintains that the Trial Chamlelrdorrectly instructed itself on the

appropriate legal standards applicable to accomphliédencé>?

248 AFRC Trial Judgment, paras 907-909.
249bid at para. 910.

20 Kanu Appeal Brief, para. 4.3.

1 prosecution Response Brief, para. 4.37.
%2 |bid at para. 4.41.
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2. Discussion

163. In view of the conclusion the Appeals Chamber camen similar submissions made in
respect of Ground Eight of Kamara's Appeal as veasll Grounds Ten and Eleven of Brima’s

Appeal, it is not necessary to discuss these sgonis afresh.

164. Itis sufficient to state that for the reasonsadiggiven in that conclusion, this Ground must

also fail.

V. THE PROSECUTION’S APPEAL

A. Prosecution’s First and Third Grounds of Appeal: The “Bombali-Freetown Campaign”

and Kamara's Alleged Responsibility under Article §1) for Crimes Committed in Port Loko

District

165. In its First Ground of Appeal, the Prosecution gdie the Trial Chamber made numerous
legal and factual errors in failing to find the Agblants individually responsible, pursuant to Aic
6(1) of the Statute for planning, instigating, atdg, or otherwise aiding and abetting, and pursuan
to Article 6(3), for all crimes committed in BombdDistrict, Freetown and other parts of the
Western Area during the so-called “Bombali-Freet@®ampaign.®** It submits that the “Bombali-
Freetown Campaign” constituted a “single planned systematic campaign” that originated at a
planning meeting in Koinadugu District in April dtay 1998 and continued in Freetown and the
subsequent retreat and regrouping of the AFRC ctantsin the Western Aréa’

166. The Prosecution alleges the Trial Chamber erréavinin that:

() The Trial Chamber adopted a compartmentalized oyopit” approach to the
evidence;

(i) It relied upon direct evidence and discounted airstantial evidence;
(ii) It failed to consider that a single act could causstiple crimes;

(iv) It failed to appreciate the legal significance ohduct of the Appellants;

23 prosecution Appeal Brief, para. 15.
4bid at paras 16, 19, 22.
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(v) It erroneously withheld findings on multiple modefsresponsibility under Article

6(1) for each crime; and

(vi) It failed to consider whether the three Appellamsar Article 6(3) responsibility for

the crimes for which they were convicted under @eti6(1).
(vii) The Appeals Chamber will consider each of thesaraemts in turn.

167. The Third Ground of the Prosecution’s Appeal altelgeth a legal and a factual error on the
part of the Trial Chamber in finding that the Pmsdgen did not adduce any evidence and
consequently did not prove that Kamara was indaflguresponsible under Article 6(1) of the

Statute for any of the crimes committed in Port &d@kstrict. Most of the arguments presented by
the Prosecution concern the Trial Chamber’s fadindings in respect of the following crimes that

were committed in Port Loko District (hereinafteet‘Port Loko District crimes”):

(i)  Unlawful killings in Manaarma for which Kamara wa®und individually

responsible under Article 6(3) of the Statute;
(i)  Sexual slavery; and
(i)  Acts of terror and collective punishment in respeEdi) and (ii) above.

168. Grounds One and Three of the Prosecution’s Groohdsppeal address certain legal and

factual issues, namely:

() that the Trial Chamber erred in law and in factnot finding the Appellant
individually responsible under both Articles 6(Inda6(3) of the Statute foall
crimes that the Trial Chamber found to have beannsitted in Bombali District,

Freetown and other parts of the Western Area; and

(i) that it erred in law and in fact in finding thatetProsecution did not adduce any
evidence that Kamara committed, ordered, plannestjgated or otherwise aided
and abetted any other crimes committed in the Bokio District and that the
Prosecution did not prove any of the modes of idia responsibility against

Kamara for the crimes committed in Port Loko Ditri

169. However, as the Appellants have been convictedsantenced to terms of imprisonment of

fifty (50) years and forty-five (45) years for cras committed under Article 6(1) or Article 6(3) of
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the Statute in Bombali District and in the Westémea, the Appeals Chamber is of the opinion,
taking all the circumstances into consideratiortipalarly having regard to the length of the
sentences imposed, that it becomes an academicissxand also pointless to adjudicate further on

minute details raised in Grounds One and ThrethefProsecution’s Appeal.

B. Prosecution’s Fifth Ground of Appeal: The “Enslavenent Crimes” as Acts of Terror and

Collective Punishment

1. Trial Chamber Findings

170. The Trial Chamber found all three Appellants gudfythe crime “acts of terrorism” (Count
1 of the Indictmentf® and guilty of the crime ‘collective punishment @t 2 of the
Indictment)®*® The evidence relied upon by the Trial Chamber amvicting the Appellants
excluded evidence relating to the crimes of reorarit of child soldiers; abductions and forced
labour and sexual slavery (the three “enslavememnies”). According to the Trial Chamber,
evidence of the three enslavement crimes did ntherparticular factual context of the conflict in

Sierra Leone satisfy the elements of the crimeaat$ of terrorism’ or ‘collective punishmentsS”

2. Submissions of the Parties

171. In its Fifth Ground of Appeal the Prosecution coamps$ in substance that in the particular
factual context of the case the Trial Chamber eimethw in holding that the three enslavement

crimes were not acts of terrorism and also werecaliéctive punishments.
3. Discussion

172. The Appeals Chamber is of the opinion that the &ragon’s attempt to search for further
acts of terrorism by adding the three enslavememtes to this list is an unnecessary exercise since
the Appellants have already been convicted of afctsrrorism and an adequate sentence has been

imposed.

173. The Appeals Chamber further finds the Prosecutisnismissions regarding the crime of

collective punishments to be imprecise and withoetit. The Prosecution failed to demonstrate

25 AFRC Trial Judgment, paras 1633, 2113, 2117, 2121.

2% bid at paras 1634, 2113, 2117, 2121.

%7 bid at paras 1450 (relating to recruitment of chiltios); 1454 (relating to abductions and forcdablar); 1459
(relating to sexual slavery).
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adequately how the Trial Chamber either erred w, lmvalidating a decision or erred in fact,

occasioning a miscarriage of justice.

174. The Appeals Chamber exercises its discretion noerttertain the Prosecution’s Fifth

Ground of Appeal and therefore it is dismissedsrentirety.

C. Prosecution’s Seventh Ground of Appeal: Forced Mariage

1. The Trial Chamber’s Findings and Submissions ofRhgies

175. Under its Seventh Ground of Appeal, the Prosecutballenges the Trial Chamber’s
dismissal of Count 8 of the Indictment, which clettd@rima, Kamara and Kanu with the crime of

“Other Inhumane Acts” (forced marriage), punishalbieer Article 2.i of the Statute.

176. In dismissing Count 8 for redundancy, the Trial @bar found that Article 2.i of the
Statute (“Other Inhumane Acts”) must be restridtivaterpreted to exclude crimes of a sexual
nature, because Article 2.g of the Statute, whiocbompasses “[r]lape, sexual slavery, enforced
prostitution, forced pregnancy amshy other form of sexual violenteexhaustively enumerates
sexual crime$® The Trial Chamber found that the Prosecution ditlatduce any evidence that
forced marriage was a non-sexual crime; that thesd@ution evidence with respect to forced
marriages was completely subsumed in the crimeexfia slavery; and that there is no lacuna in
the law which would necessitate a separate criméomed marriage as an “Other Inhumane
Act.”*° The Trial Chamber also found that use of the témife” by the perpetrator signified an
intention to exercise ownership over the victimhestthan to assume a marital or quasi-marital
status with the victini®

177. The Prosecution argues that a majority of the T@lahmber (Justice Doherty dissenting)

made three distinct errors of law and fact by fmygihat:

(i) the residual category of crimes against humanitgh&® Inhumane Acts” under

Article 2.i of the Statute should be confined ttsaaf a non-sexual natuf&*

28 |bid at para. 697 (emphasis added).
29bid at para. 713.
20pid at para. 711.
%1 prosecution Appeal Brief, para. 590.
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(i) that the evidence adduced by the Prosecution wasapable of establishing the
elements of a non-sexual crime of forced marriagdependent of the crime of

sexual slavery under Article 2.g of the Statutet an

(i) in dismissing Count 8 (forced marriage as “Othdrumane Acts”) for redundancy
on the ground that the evidence adduced by theeButien is completely subsumed
in the crime of sexual slavery and that there idaowmna in the law which would

necessitate a separate crime of forced marriage &ther Inhumane Act®

178. The Prosecution also asserts that forced marrgadistinct from the crime against humanity
of sexual slavery as forced marriage “consists @fds or other conduct intended to confer a status
of marriage by force or threat of force . . . witle intention of conferring the status of marriagf&.
Further, the Prosecution contends that forced ageriessentially involves a “forced conjugal
association by the perpetrator over the victim” adot predominantly sexual as victims of forced
marriage need not necessarily be subject to nosermual se&’ It further argues that the
imposition of a forced conjugal association is esvg as the other crimes against humanity such as
imprisonment, causing great suffering to its victftt Therefore, the Prosecution contends that
forced marriage amounts to an “Other Inhumane Aatier Article 2.i of the Statute and requests
that the Appeals Chamber enter convictions forttalée Appellants under Count 8 for “Other

Inhumane Acts.”

179. Brima and Kamara argue that the Trial Chamber wasect in dismissing Count 8 for
redundancy as the “alleged crimes of forced maefiagye subsumed in the crime of sexual
slavery®®® Furthermore, they assert that even if the Triaai@ber's finding in this regard is
incorrect, any alleged crime of forced marriageusthdvave been charged under Article 2.g of the
Statute as “any other form of sexual violence,heatthan as “Other Inhumane Acts” under Article
2.i of the Statuté®’ In support of this argument, Brima and Kanu sulihdt the category of “Other
Inhumane Acts” under Article 2.i of the Statuteyoapplies to acts of a non-sexual nattifein

addition to the specific crimes of a sexual natisted in Article 2.g, that provision has an indbui

%2 bid at para. 587.

253 bid at para. 612.

%4 bid at paras 612, 613, 614, 615.

25 bid at paras 614, 617, 621.

%% Brima Response Brief, para. 118; Kamara Responisé, Para. 164. The Appeals Chamber notes than®rmand
Kamara have submitted identical responses to trosifél of Appeal.

%7 Brima Response Brief, para. 118; Kamara Resporisé, Para. 164.

%8 Brima Response Brief, para. 119; Kamara Resporisé, Para. 165.
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residual category, “any other form of sexual viakehwhich includes crimes such as forced
marriage?®® Thus, Article 2.g of the Statute is broad andrided to cover not only crimes which
are sexual in a physical sense (such as rapealdmgender-based crimes such as forced marriage.
Accordingly, Brima and Kamara urge the Appeals Chamto dismiss this Ground of the

Prosecution’s Appeal.

180. Kanu agrees with the Prosecution’s submissiontti&flrial Chamber erred in finding that
the offence of “Other Inhumane Acts” must be resirely interpreted and limited to non-sexual
crimes®’® However, Kanu adds that this legal error does inwtlidate the Trial Chamber's
dismissal of Count 8 because the evidence led éythsecution to prove forced marriage failed to

establish any conduct going beyond the elemergsxial slavery’*
2. Discussion

181. A preliminary point worthy of note is that the Peostion may have misled the Trial
Chamber by the manner in which forced marriage ague to have been classified in the
Indictment. The Indictment classifies Count 8 “Othehumane Acts” along with Counts 6, 7 and 9
under the heading “Sexual Violence.” Under thisdieg in paragraphs 52 to 57, the Indictment
alleges acts of forced marriages. This categoosatif forced marriages explain, but does not
justify, the classification by the Trial Chamber &frced marriage as “sexual violence.”
Notwithstanding the manner in which the Prosecutiaa classified “Forced Marriage” in the
Indictment and the submissions made by the Prasecah this appeal which is inconsistent with
such classification, the Appeals Chamber will cdaesthe submissions made as an issue of general

importance that may enrich the jurisprudence adrmdtional criminal law.

182. The first issue for the Appeals Chamber's detertionarelates to the scope of “Other
Inhumane Acts” under Atrticle 2.i of the Statute.eThrial Chamber concluded that in light of the
exhaustive categorisation of sexual crimes undéclar2.g, the offence of “Other Inhumane Acts”
must be restrictively interpreted so as to excloffences of a sexual natuf®. The Appeals

Chamber considers that it is implicit in the Tr@hamber’s finding that it considered forced

marriage as a sexual crime.

29 Brima Response Brief, paras 120, 124-125; KamaspBnse Brief, paras 166, 170-171.
20 Kanu Response Brief, para. 7.11.

21 |bid at para. 7.18.

272 AFRC Trial Judgment, para. 697.
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183. In order to assess the correctness of the Triaim®leas finding, regard must be given to the
objective of the prohibition of “Other Inhumane Attin international criminal law. First
introduced under Article 6.c of the Nuremberg Céarthe crime of “Other Inhumane Acts” is
intended to be a residual provision so as to punrghinal acts not specifically recognised as
crimes against humanity, but which, in context, afecomparable gravity to the listed crimes
against humanit§’® It is therefore inclusive in nature, intended tmid unduly restricting the
Statute’s application to crimes against humaffitythe prohibition against “Other Inhumane Acts”
is now included in a large number of internatiolegjal instruments and forms part of customary

international law?.”

184. The jurisprudence of the international tribunalswé that a wide range of criminal acts,
including sexual crimes, have been recognised daketGnhumane Acts.” These include forcible
transfer’’® sexual and physical violence perpetrated upon deadan bodied’’ other serious
physical and mental injur¥/ forced undressing of women and marching them ilipd’ forcing

women to perform exercises nak&tand forced disappearance, beatings, torture, kgialance,

213 Kupreski: Trial Judgment, para. 563. The category of “Otlmiumane Act” was included in Article 6.c of the
Nuremburg Charter to provide for any loophole lefien by other offences not specifically mentiond#dwas
deliberately designed as a residual category wsstfelt undesirable for this category to be extiaely enumerated.
An exhaustive list would merely create opportusitier evasion of the letter of the prohibitioBee also StakiAppeal
Judgment, para. 31Blagojevé Trial Judgment, para. 62RutagandaTrial Judgment, para. 7KayishemaTrial
Judgment, para. 149.

274 Blagojevi: Trial Judgment, para. 62%kayesuTrial Judgment, para. 585 (“The categories of ednagainst
humanity are set out in Article 3, this categoryn@ exhaustive. Any act which is inhumane in natand character
may constitute a crime against humanity, provideddther elements are met.”).

25 The crime of “Other Inhumane Acts” has been ineliéh the following international legal instrumen@harter of
the International Military Tribunal, Article 6.c;Harter of the International Military Tribunal fohe¢ Far East, Article
5.c; Control Council Law No. 10, Article Il.c; Staé of the International Criminal Tribunal for tfegmer Yugoslavia,
Article 5.i; Statute of the International Crimin@tibunal for Rwanda, Article 3.i; Rome Statute bétinternational
Criminal Court, Article 7.k. The crime of “Othenhumane Acts” is also referred to in the 1996 IL@fDCode of
Crimes Against the Peace and Security of Mankindjcle 18.k. See alsoStaké Appeal Judgment, para. 315;
Blagojevit Trial Judgment;Gali¢ Trial Judgment;Celebii Trial Judgment:AkayesuTrial Judgment;Tadié Trial
Judgment.

2> See AFRC Trial Judgment, para. 698 (defining “Othehumane Acts” as “1. The perpetrator inflicted great
suffering, or serious injury to body or to mentalptysical health, by means of an inhumane acth2. act was of a
gravity similar to the acts referred to Articles 20 2.h of the Statute; and 3. The perpetratoraveere of the factual
circumstances that established the character ofjitheity of the act.”). The Trial Chamber’s defian mirrors the
definition of “Other Inhumane Acts” in the Rome &ta, Elements of Crimes, Article 7.1.k. Timens redor “Other
Inhumane Acts” and thehapeauwelements are not at issue in this Appeal.

2% staki: Appeal Judgment, para. 31Blagojevi: Trial Judgment, para. 628sti¢ Trial Judgment, para. 523.

27K ajelijeli Trial Judgment, para. 93BljyitegekaTrial Judgment, para. 465.

28N aletili¢ Trial Judgment, para. 27Vasiljevié Trial Judgment, para. 238laski: Trial Judgment, para. 23%adi¢
Trial Judgment, paras 730, 737, 744.

279 AkayesuTrial Judgment, para. 697.

20 |bid at para. 697.
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humiliation, harassment, psychological abuse, amtfimement in inhumane conditiofs. Case

law at these tribunals further demonstrates thigt ¢ategory has been used to punish a series of
violent acts that may vary depending upon the carité In effect, the determination of whether an
alleged act qualifies as an “Other Inhumane Act’strhe made on a case-by-case basis taking into
account the nature of the alleged act or omisgsima,context in which it took place, the personal
circumstances of the victims including age, sexslthe and the physical, mental and moral effects

of the perpetrator’s conduct upon the victiffs.

185. The Trial Chamber therefore erred in law by findithgt “Other Inhumane Acts” under
Article 2.i must be restrictively interpreted. Abinnal must take care not to adopt too restricéine
interpretation of the prohibition against “Otherhiimane Acts” which, as stated above, was
intended to be a residual provision. At the sameeticare must be taken not to make it too
embracing as to make a surplusage of what hasdgmassly provided for, or to render the crime
nebulous and incapable of concrete ascertainmemtover-broad interpretation will certainly

infringe the rule requiring specificity of criminprohibitions.

186. Furthermore, the Appeals Chamber sees no reasonhslgo-called “exhaustive” listing of
sexual crimes under Article 2.g of the Statute &hdéoreclose the possibility of charging as “Other
Inhumane Acts” crimes which may among others hawexual or gender componéfit.As an
ICTY Trial Chamber has recognised, “[h]Jowever mgele [was] taken in establishing a list of all
the various forms of infliction, one would never d&lele to catch up with the imagination of future
torturers who wish to satisfy their bestial instg)yand the more specific and complete a list tioes
be, the more restrictive it becomé&>The Trial Chamber therefore erred in finding tAgicle 2.i

of the Statute excludes sexual crimes.

%L Kvocka Trial Judgment, paras 206-209.

22 5ee Kordt Trial Judgment, para. 800 (finding that conditiasied from camp to camp but detained Muslims were
used as human shields and were forced to dig tesjicBali¢ Trial Judgment, para. 599 (finding that there was
coordinated and protracted campaign of snipinglleast, and mortar attacks upon civilians)adi¢ Trial Judgment,
paras 730, 737, 744 (finding that there were séwacalents of assaults upon and beating of prisba¢ a camp) and
Niyitegeka Trial Judgment, paras 462, 465 (finding that tleeuaed was rejoicing when a victim was killed,
decapitated, castrated and his skull was piercédaspike).

83 Gali¢ Trial Judgment para. 15%asiljevié Trial Judgment, para. 23Brnojelac Trial Judgment, para. 13t elebki
Trial Judgment, para. 53Bayishemarrial Judgment, paras 150, 151.

284 Statute, Article 2.g.See alsdArticle 7.g of the ICC Statute which lists “Rapexual slavery, enforced prostitution,
forced pregnancy, enforced sterilization, or anlgeotform of sexual violence of comparable gravitin”contrast,
Articles 3.g and 5.g of the ICTR and ICTY Statutespectively only provide for ‘rape’ as a crime iagahumanity of

a sexual nature.

285 Blagki: Trial Judgment, para. 23@iting with approvall. PictetCommentary on the 1st Geneva Convention of 12
August 1949Geneva, 1952, p. 58ee alsdayishemarrial Judgment, para. 149.
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(&) The Nature of “Forced Marriage” in the Sierra Ledenflict and its Distinction from Sexual

Slavery

187. The Appeals Chamber recalls the Trial Chamber@ifigs that the evidence adduced by the
Prosecution did not establish the elements of asexmal offence of forced marriage independent
of the crime of sexual slavery under Article 2.gtué Statuté®® and that the evidence is completely
of the crime of sexual slavery, leaving no lacum#hie law that would necessitate a separate crime
of forced marriage as an “Other Inhumane A&t.”

188. The Trial Chamber defined sexual slavery as thegigtor's exercising any or all of the
powers attaching to the right of ownership over @nemore persons by imposing on them a
deprivation of liberty, and causing them to engagene or more acts of a sexual nattifeln
finding that the evidence of forced marriage waspketely of the crime of sexual slavery, the Trial
Chamber found that the relationship of the perpatsato their “wives” was one of ownership, and
that the use of the term “wife” was indicative bétperpetrator’s intent to exercise ownership sght
over the victim?® Implicitly, the Trial Chamber found that evidenoé forced marriage was

predominantly sexual in nature.

189. According to the Prosecution, the element thatirdisishes forced marriage from other
forms of sexual crimes is a “forced conjugal asstomn by the perpetrator over the victim. It
represents forcing a person into the appearaneeyeheer of a conductd. marriage), by threat,
physical assault or other coercidi®The Prosecution adds that while acts of forcedriage may

in certain circumstances amount to sexual slavergractice they do not always involve the victim

286 AFRC Trial Judgment, para. 704.

%7 |bid at para. 713. The Trial Chamber held that sexlslesy had the following elements: (i) The perpetra
exercised any or all of the powers attaching torifjet of ownership over one or more persons,or.by imposing on
them a similar deprivation of liberty; (ii) the p&trator caused such person or persons to engage iar more acts of
a sexual nature; (iii) the perpetrator committedhsconduct intending to engage in the act of seslaalery or in the
reasonable knowledge that it was likely to occUfRE Trial Judgment, para. 70Beealso Rome Statute, Elements of
Crimes, Article 7(1)(k).

288 AFRC Trial Judgment, para. 708.

289 |bid at para. 711. In paragraph 697 of the AFRC Triglginent, the Trial Chamber found that “[ijn ligHt the
exhaustive category of sexual crimes particularisefrticle 2.g of the Statute, the offence of “®tHnhumane Acts,”
even though residual, must logically be restridtivanterpreted as applying only to acts of a noxusé nature
amounting to an affront to human dignity.”

29 prosecution Appeal Brief, para. 614.
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being subjected to non-consensual sex or even domemestic labout’* Therefore, the

Prosecution contends that forced marriage is seaal crime.

190. The trial record contains ample evidence that #petrators of forced marriages intended
to impose a forced conjugal association upon thems rather than exercise an ownership interest
and that forced marriage is not predominantly aiuakegrime. There is substantial evidence in the
Trial Judgment to establish that throughout thefladnin Sierra Leone, women and girls were
systematically abducted from their homes and conitiesnby troops belonging to the AFRC and
compelled to serve as conjugal partners to AFRGliem?®? They were often abducted in
circumstances of extreme violerfcécompelled to move along with the fighting forcesnfi place

to place®*

and coerced to perform a variety of conjugal dutneluding regular sexual intercourse,
forced domestic labour such as cleaning and codkinghe “husband,” endure forced pregnancy,
and to care for and bring up children of the “mege.” In return, the rebel “husband” was
expected to provide food, clothing and protectiorhis “wife,” including protection from rape by
other men, acts he did not perform when he usesnale for sexual purposes oAf}.As the Trial
Chamber found, the relative benefits that victihéooced marriage received from the perpetrators
neither signifies consent to the forced conjugabagtion, nor does it vitiate the criminal natofe
the perpetrator’s conduct given the environmenviofence and coercion in which these events

took place?®’

191. The Trial Chamber findings also demonstrate thasehforced conjugal associations were
often organised and supervised by members of thRGABr civilians assigned by them to such
tasks??® A “wife” was exclusive to a rebel “husband,” antyaransgression of this exclusivity such
as unfaithfulness, was severely punisfiédA “wife” who did not perform the conjugal duties

demanded of her was deemed disloyal and could $a&c®us punishment under the AFRC

disciplinary system, including beating and possit#ath®®

291 |bid at para. 613.

292 AFRC Trial Judgment, paras 711, 1079, 1084, 10863, 1108, 1121, 1130, 1165.
293 For example one witness was abducted as a ‘witehemts after her parents were killed in front of IS=eAFRC
Trial Judgment, paras 1078, 1088.

294 AFRC Trial Judgment, paras 1082, 1083, 1085, 10096, 1154, 1164, 1165.

2% bid at paras 1080, 1081, 1130, 1165.

29bid at paras 1157, 116 5ee alsdoherty Partly Dissenting Opinion, paras 48, 49.
297 5eeAFRC Trial Judgment, paras 1081, 1092.

2% bid at para. 1115.

29 |bid at paras 1122, 1139, 1161.

3% bid at paras 1138, 1141.
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192. In addition to the Trial Chamber’s findings, otlesfidence in the trial record shows that the
perpetrators intended to impose a forced conjugsd@ation rather than exercise mere ownership
over civilian women and girls. In particular, th@geals Chamber notes the evidence and report of
the Prosecution expert Mrs. Zainab Bangura whiamaitestrates the physical and psychological
suffering to which victims of forced marriage wesgbjected during the civil war in Sierra Leone.

According to the Prosecution expert:

“the most devastating effect on women of the was wee phenomenon called ‘bush
wife’, rebel wife or jungle wife. This was a phenemon adopted by rebels whereby
young girls or women were captured or abductedfaraibly taken as wives . . . The use
of the term ‘wife’ by the perpetrator was deliberaind strategic. The word ‘wife’
demonstrated a rebel’'s control over a woman. Higlpdogical manipulations of her
feelings rendered her unable to deny him his wish&y calling a woman ‘wife’, the
man or ‘husband’ openly staked his claim and she nad allowed to have sex with any
other person. If she did, she would be deemed thvfiidiand the penalty was severe
beating or death.

‘Bush wives’ were expected to carry out all thediions of a wife and more . . . [S]he

was expected to show undying loyalty to her hustfandhis protection and reward him

with ‘love and affection . . . ‘Bush wives’ were resiantly sexually abused, physically

battered during and after pregnancies, and psyglualily terrorised by their husbands,

who thereby demonstrated their control over theirea. Physically, most of these girls

experienced miscarriages, and received no meditaiton at the time . . . Some now

experience diverse medical problems such as setemneach pains . . . some have had

their uterus removed; menstrual cycles are irregslame were infected with sexually

transmitted diseases and others tested HIV positive
193. In light of all the evidence at trial, Judge Dolgerin her Partly Dissenting Opinion,
expressed the view that forced marriage involvias finposition, by threat or physical force arising
from the perpetrator’s words or other conduct, dbr@ed conjugal association by the perpetrator
over the victim.?°? She further considered that this crime satisfied elements of “Other
Inhumane Acts” because victims were subjected totaherauma by being labelled as rebel
“wives”; further, they were stigmatised and foundlifficult to reintegrate into their communities.
According to Judge Doherty, forced marriage quagifas an “Other Inhumane Acts” causing
mental and moral suffering, which in the contexttloé Sierra Leone conflict, is of comparable

seriousness to the other crimes against humastgdlin the Statut&>

301 Sebutinde Separate Concurring Opinion, paras3,3jubtingProsecution Expert Report on Forced Marriage.
392 Doherty Partly Dissenting Opinion, para. 53.

393 bid at paras 48, 51 (stating that “[s]erious psychiaaigand moral injury follows forced marriage. Wamend girls
are forced to associate with and in some cases¢doether with men whom they may fear or despisethier, the label
‘wife’ may stigmatise the victims and lead to thebjection by their families and community, negaljvimpacting their
ability to reintegrate into society and therebylpnging their mental trauma.”).
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194. Furthermore, the Appeals Chamber also notes thiiein respective Concurring and Partly
Dissenting Opinions, both Justice Sebutinde andicdu®oherty make a clear and convincing
distinction between forced marriages in a war canend the peacetime practice of “arranged
marriages” among certain traditional communitiegting that arranged marriages are not to be
equated to or confused with forced marriage duanged conflict® Justice Sebutinde goes
further to add, correctly in our view, that whiladitionally arranged marriages involving minors
violate certain international human rights normshsas the Convention on the Elimination of all
Forms of Discrimination against Women (CEDAW), fedcmarriages which involve the abduction
and detention of women and girls and their useséxual and other purposes is clearly criminal in

nature®®

195. Based on the evidence on record, the Appeals Charfiies that no tribunal could
reasonably have found that forced marriage wasusnied in the crime against humanity of sexual
slavery. While forced marriage shares certain efgmeith sexual slavery such as non-consensual
sex and deprivation of liberty, there are alsoinligtishing factors. First, forced marriage invohees
perpetrator compelling a person by force or thadaforce, through the words or conduct of the
perpetrator or those associated with him, intoraef conjugal association with a another person
resulting in great suffering, or serious physicahwental injury on the part of the victim. Second,
unlike sexual slavery, forced marriage implies latrenship of exclusivity between the “husband”
and “wife,” which could lead to disciplinary consences for breach of this exclusive arrangement.
These distinctions imply that forced marriage i2 peedominantly a sexual crime. The Trial
Chamber, therefore, erred in holding that the ewdeof forced marriage is subsumed in the

elements of sexual slavery.

196. In light of the distinctions between forced margagnd sexual slavery, the Appeals

Chamber finds that in the context of the Sierrarieeconflict, forced marriage describes a situation
in which the perpetrator through his words or cartidar those of someone for whose actions he is
responsible, compels a person by force, threabmfef or coercion to serve as a conjugal partner

resulting in severe suffering, or physical, meotabsychological injury to the victim.

304 Sebutinde Separate Concurring Opinion, paras 2;(Daherty Partly Dissenting Opinion, para. 36.
305 Sebutinde Separate Concurring Opinion, para. 12.
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(b) Does Forced Marriage Satisfy the Elements of “Othkumane Acts”?

197. The Prosecution submits that the crime chargedru@dent 8 is “Other Inhumane Acts,”
which forms part of customary international lawdaherefore, does not violate the principle of
nullum crimen sine leg&® Therefore, the Prosecution submits that the onlgstion on appeal is
whether forced marriage satisfies the elementgQahér Inhumane Acts.” The Prosecution argues
that forced marriage amounts to an “Other Inhumaog and that the imposition of a forced
conjugal association is as grave as the other sragainst humanity such as imprisonment, causing
great suffering to its victim$. In particular, the Prosecution argues that theenfigct of forcibly
requiring a member of the civilian population tonan in a conjugal association with one of the
participants of a widespread or systematic attadctbd against the civilian population is at least

of sufficient gravity to make this conduct an “Ottiehumane Act.*®

198. The Appeals Chamber agrees with the Prosecutidriitbanotion of “Other Inhumane Acts”
contained in Article 2.i of the Statute forms pafricustomary international laf® As noted above,
it serves as a residual category designed to paaishor omissions not specifically listed as ceme

against humanity provided these acts or omissiaget the following requirements:
() inflict great suffering, or serious injury to body or tonta or physical health;

(i) are sufficiently similar in gravity to the actseefed to in Article 2.a to Article 2.h of
the Statute; and

(i) the perpetrator was aware of the factual circunegtsthat established the character

of the gravity of the act'®
The acts must also satisfy the genetapeauwequirements of crimes against humanity.

199. The Appeals Chamber finds that the evidence befweeTrial Chamber established that
victims of forced marriage endured physical injogybeing subjected to repeated acts of rape and
sexual violence, forced labour, corporal punishmemtd deprivation of liberty. Many were

psychologically traumatised by being forced to \wathe killing or mutilation of close family

3% prosecution Appeal Brief, paras 602-604.

397 |bid at paras 614, 617, 621.

3% bid at para. 624.

309 staki: Appeal Judgment, para. 31Blagojevi Trial Judgment, para. 624.
319 AFRC Trial Judgment, para. 698.
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members, before becoming “wives” to those who coiteali these atrocities and from being
labelled rebel “wives” which resulted in them beiostracised from their communities. In cases
where they became pregnant from the forced marriagih they and their children suffered long-

term social stigmatisation.

200. In assessing the gravity of forced marriage in 8ierra Leone conflict, the Appeals
Chamber has taken into account the nature of th@eprators’ conduct especially the atmosphere of
violence in which victims were abducted and thenewhbility of the women and girls especially
those of a very young age. Many of the victims afcéd marriage were children themselves.
Similarly, the Appeals Chamber has considered ffects of the perpetrators’ conduct on the
physical, moral, and psychological health of thetirns. The Appeals Chamber is firmly of the
view that acts of forced marriage were of similaawity to several enumerated crimes against

humanity including enslavement, imprisonment, t@tuape, sexual slavery and sexual violence.

201. The Appeals Chamber is also satisfied that in easke, the perpetrators intended to force a
conjugal partnership upon the victims, and were ravwthat their conduct would cause serious
suffering or physical, mental or psychological myjto the victims. Considering the systematic and
forcible abduction of the victims of forced maragnd the prevailing environment of coercion
and intimidation, the Appeals Chamber finds that plerpetrators of these acts could not have been
under any illusion that their conduct was not criahi This conclusion is fortified by the fact that
the acts described as forced marriage may havelvewothe commission of one or more
international crimes such as enslavement, imprigmtyrape, sexual slavery, abduction among

others.

202. The Appeals Chamber has carefully given considaratd whether or not it would enter
fresh convictions for “Other Inhumane Acts” (forcetarriage). The Appeals Chamber is fully
aware of the Prosecution’s submission that entegngh convictions would reflect the full
culpability of the Appellant. The Appeals Chamlseriso aware that the Trial Chamber relied upon
the evidence led in support of sexual slavery amdefd marriage to enter convictions against the
Appellants for “Outrages upon Personal Dignity” an@€ount 9 of the Indictment. Since “Outrages
upon Personal Dignity” and “Other Inhumane ActsVéanaterially distinct elements (in the least,
the former is a war crime, and the latter a crirgairgst humanity) there is no bar to entering
cumulative convictions for both offences on theibad the same facts. However, in this case the
Appeals Chamber is inclined against entering suchutative convictions. The Appeals Chamber
is convinced that society’s disapproval of the &bt abduction and use of women and girls as
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forced conjugal partners as part of a widespreaystematic attack against the civilian population,
is adequately reflected by recognising that suetdaot is criminal and that it constitutes an “Other

Inhumane Act” capable of incurring individual crimal responsibility in international law.
203. The Appeals Chamber therefore grants Ground Seivitre ¢’rosecution’s Appeal.

D. Prosecution’s Eighth Ground of Appeal: Cumulative @nvictions under Counts Ten and

Eleven

204. The Prosecution argues that the Trial Chamber enreéciding not to consider mutilations
under Count 11 as well as under Count 10 becaussdsring mutilations and beatings and ill-
treatment under the same Count would have resintedduplicitous chargé* The Prosecution
submits that the convictions of the accused forilatidns as a war crime fail to recognise that acts
of mutilation were also crimes against humanity,tlasy occurred as part of a widespread or
systematic attack against the civilian populafittn.The Prosecution further submits that
mutilations, and acts of physical violence othantimutilations, are not separate crimes, but are
different ways of committing the war crime of viote to life, health and physical or mental well-
being of persons, as well as the crime against hiynaf “Other Inhumane Acts.” Therefore, the
Prosecution argues that Counts 10 and 11 were efetctively pleaded because both forms of
physical violence may properly be alleged in boturds without resulting in a duplicitous

charge®™®

205. As discussed above, the rule against duplicity iprtsh the charging of two separate
offences in the same coufif.However, the Appeals Chamber notes that Counhaiged only the

offence of “Other Inhumane Acts” as a crime agamsgnanity, which was supported by material

311bid at para. 726; Prosecution Appeal Brief, para. §88h respect to physical violence, the Indictmalteges that:

Count 10: Violence to life, health and physical rnental well-being of persons, in particular
mutilation, a VIOLATION OF ARTICLE 3 COMMON TO THE GENEVA
CONVENTIONS AND OF ADDITIONAL PROTOCOL Il , punishable under Article 3.a of the
Statute;

In addition, or in the alternative:

Count 11: Other inhumane acts,CRIME AGAINST HUMANITY , punishable under Article
2.i. of the Statute.

In the Judgment the Trial Chamber notes that thagoaphs preceding Counts 10 and 11 allege thatdiseof physical
violence included mutilations (paras 59, 61-64) hadtings and ill-treatment (para. 60).

312 prosecution Appeal Brief, para. 652.

33 |bid at paras 660, 663.
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facts alleging mutilations as well as beatings dineatment. Thus, Count 11 on its face is not
duplicitous. The Appeals Chamber also notes théindi®on between charging conduct and
charging offences. Article 2.i is a residual catggehich encompasses various forms of conduct.
However, it is a single offence. Therefore, the églp Chamber finds that alleging multiple forms
of conduct in the same count was not duplicitousabse Count 11 only charged one offence,
namely “Other Inhumane Act$™ It follows that Count 11 would not have been deipus had
the Trial Chamber considered evidence of both ruigihs and beatings and ill-treatment.

206. However, the Appeals Chamber finds that the Trinhi@ber did not err in considering
mutilations only under Count 10. The Appeals Chambetes that Count 10, which alleges
“violence to life, health and physical or mentallwaing of persons, in particular mutilations,” is
clearly supported by the paragraphs alleging ntidia. The allegations of beatings and ill-
treatment could not have been used to support Cdunthe Indictment would therefore have been
much clearer had the Prosecution limited the fdcalegations in support of Count 10 to
mutilations. Furthermore, the Prosecution’s intemtio rely on acts of mutilation in support of
Count 11 would have been much clearer had it segzhthe facts supporting this Count from those
supporting Count 10. Consequently, the Prosecigioombination of the material facts that support
Counts 10 and 11 created a degree of ambiguitiyarrtdictment. In light of this ambiguity, it was
within the discretion of the Trial Chamber to calesi evidence of mutilations solely under Count
10. Thus, the Appeals Chamber rejects the Prosecsisubmission that the Trial Chamber erred in
failing to consider evidence of mutilations undeu@t 11 as well as under Count 10. Ground Eight

of the Prosecution’s Appeal is therefore dismissed.

314 see suprasection I11.D concerning the Prosecution’s Siground of Appeal regarding the Trial Chamber’s g
of duplicity in Count 7.

31> The Appeals Chamber notes that in alleging matifirms of conduct in the same count, Count 11his t
Indictment is in keeping with the construction ouats in the Indictments before the ICTY. A reviefvindictments
before the ICTY reveals that charging multiple feraf conduct in the same count which alleges timensission of the
single offence of “Other Inhumane Acts” is an adedppractice. Count 2 of the IndictmentKwocka et al, which
charged “Other Inhumane Acts,” alleged murderuteriand beating, sexual assault and rape, harassoemniliation
and psychological abuse, and confinement of pergansecutor v. Kveka et al, IT-98-30/1, Amended Indictment, 26
October 2000. In addition, the factual allegatisnpporting Count 2 also supported Counts 1 andiBhatespectively
charged persecutions and the war crime of outrages personal dignityibid. The Tadic andKupreské Indictments
similarly alleged multiple forms of conduct in tsame Count which charged “Other Inhumane Ad&dsecutor v.
Tadié, IT-94-1, Second Amended Indictment, 14 Decemi®51Prosecutor v. Kupreski, IT-95-15, First Amended
Indictment, 9 February 1998. Furthermore, Tlaalic andKupreské Indictments also support multiple counts with the
same set of factual allegationisid. The accused persons in these cases did notofgjisetions to the manner in which
the Prosecution had pleaded “Other Inhumane Actd"the Trial and Appeals Chambers did not find the manner
of pleading was improper.
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E. Prosecution’s Ninth Ground of Appeal: Cumulative Cavictions

207. In its Ninth Ground of Appeal, the Prosecution agjuhat the Trial Chamber incorrectly
stated and applied the law when it held that:

“Where both Article 6(1) and Article 6(3) resporiitip are alleged under the same count,

and where the legal requirements pertaining to lobttnese heads of responsibility are

met, it would constitute a legal error invalidatiagjudgement to enter a concurrent

conviction under both provisions. Where a Trial @bar enters a conviction on the basis

of Article 6(1) only, an accused’s superior positimay be considered as an aggravating

factor in sentencing®*®
208. The Prosecution’s argument on this Ground is tvebfBirst, the Prosecution argues that the
Trial Chamber erred in law by precluding itselftmm its discretion, from entering a conviction
undereither Article 6(1) or Article 6(3) and then taking the other form of maltbility into account
during sentencing. Second, it argues that the Tiglmber erred in law by failing to recognize that
the bar on concurrent convictions under Article$)@&nd 6(3) only applies when the convictions
arebased on the same facihe Prosecution submits that the Trial Chambeulkhhave entered
convictions under Articles 6(1) and 6(3) where thayre based on different facts, even though they

were pleaded in the same CotiHt.

209. If the Prosecution’s second argument is accephedPtosecution proposes a lengthy set of
additional convictions under Article 6(3) for crinal acts for which the Trial Judgment found the
Appellants were responsible but did not enter octioiis®*® In summary, the Prosecution contends
that, where multiple crimes are alleged within #ame Count, the Trial Chamber should have
examined each crime to determine whether the Agpisllwere guilty under Article 6(1), Article

6(3), or both. Only after doing so, could the Ti@amber conclude whether to enter a conviction
for specific crimes under Article 6(1) or Articld3, and whether to consider the alternative mode

of responsibility during sentencing.

210. Brima and Kamara—in nearly identical briefs in thedevant part—respond that “even
though the contemplated Article 6(3) convictionsghti not have been reflected in the Trial
Chamber’s Disposition, they were nonetheless, demnsd for sentencing purposes and reflect in

the . . . global sentence imposed” as evidencetthdyrial Chamber’s statement that the sentences

318 AFRC Trial Judgment, para. 800.

317 prosecution Appeal Brief, paras 688-701.

318 According to the Prosecution, the Trial Chambeyusth not have entered a conviction under Articl)6fr under
Article 6(3) for the conduct listed in Appendix &the Prosecution Appeal Brief.
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account “for the crimes for which [the accused aesponsible under Article 6(3).” Kanu similarly

responds that the Sentencing Judgment adequatayrated for the Trial Chamber’s finding of his

Article 6(3) responsibility by considering it as aggravating circumstance in the determination of

his sentencé® Consequently, according to each Appellant, it lsac that the Trial Chamber

considered their Article 6(3) criminal responstyilfor sentencing purposes, even if, in the words
320

of Brima and Kamara, “it was not reflected in theall Chamber’s Disposition?* Kanu further
argues that a conviction should be entered undicld6(1) alone if either:

(i) Article 6(1) and 6(3) responsibility are proved fdifferent acts alleged under a

single Count; or

(i) Article 6(1) and 6(3) responsibility are proved fihre same acts alleged under
different Counts*

211. The question of law posed by the Prosecution & &round is whether the principle against
cumulative convictions bars a Trial Chamber fromteeng a compound conviction under both
Articles 6(1) and 6(3) for different criminal conttucharged under the same Count of the
Indictment. All parties look to a survey of the ehnt case law irProsecutor v. Od for
guidance®® The Prosecution argues that the analysi®rii only reaches to instances pertaining to
alternative or cumulative modes of responsibilitithwegard to “the same principal crime on
basically the same factd?® Kanu argues that the “consensus” opinion in theedaw, including
Ori¢, is that the Trial Chambers act within their detmn to determine whether to enter a
conviction under Article 6(1) or 6(3) “as long &= tultimate penalty reflects the overall culpapilit
of the Accused so that it is both just and appaipri**

212. Brima and Kamara argue that the only differencevbet the present case and¢ is that

in Ori¢, “the counts were different and the facts the samejn the present case the counts are the
same the facts are differert> Moreover, Kanu concedes that none of the casettawate
“relat[es] to cumulative convictions on the sameai@taunder Article 6(1) and Article 6(®psed on

different facts. All the cases on the point deal with the issuetha context of cumulative

319 Brima Response Brief, para. 134; Kamara Resporisé, Bara. 180.
320 Kanu Response Brief, para. 9.7.

321 bid at para. 135-136; Kamara Response Brief, parasl831

322 Ori¢ Trial Judgment, paras 342-343.

323 prosecution Appeal Brief, para. 701.

324 Kanu Response Brief, para. 9.11.
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convictions based on the same fadf8.This is true, in fact, because the problem of dative or

concurrent convictions only arises in instanceswhulative charging: a practice in international
criminal tribunals whereby the Prosecution maygalenultiple crimes for the same underlying
conduct®’ The problem of impermissibly cumulative or conemir convictions does not arise

when the alleged crimes are not based upon the sami@al conduct®®

213. In paragraph 800, the Trial Chamber attempted twrems$ the problem of cumulative
convictions to ensure that no factors were doubleted toward the sentence of the accused. The
bar on double-counting requires that only thoseofac which have been proven beyond a
reasonable doubt may be used to increase the sendéran accusett, and that no factor taken
into account as an aspect of the gravity of thmmermay be additionally taken into account as a
separate aggravating circumstafite.ln summarizing the relevant rule against concurren
convictions under Articles 6(1) and 6(3), the Ti@Ghamber relied on paragraph 91 of Biaski

Appeals Judgment, which states:

“The Appeals Chamber considers that the provismmArticle 7(1) and Article
7(3) of the Statute connote distinct categoriesrimhinal responsibility. However,
the Appeals Chamber considers that, in relatiom foarticular count, it is not
appropriate to convict under both Article 7(1) afdicle 7(3) of the Statute.
Where both Article 7(1) and Article 7(3) responkipiare alleged under the same
count, and where the legal requirements pertaimindpoth of these heads of
responsibility are met, a Trial Chamber should eateonviction on the basis of
Article 7(1) only, and consider the accused’s sigpgrosition as an aggravating
factor in sentencing.”

214. Read in isolation, this excerpt from tBdasSkic Appeals Judgment would indicate that a
compound conviction could not be entered for midtigharges in a single Count. But the following
paragraph irBlaski clarified that the holding there is limited to mplé convictions pertaining to

32> Brima Response, para. 138; Kamara Response P&k, 184.

326 Kanu Response Brief, para. 9.19.

%27 The Practice is allowed in light of the fact thatijor to the presentation of all the evidencdsihot possible to
determine to a certainty which of the charges bnbugainst an accused will be proven, if arfyee GalicAppeal
Judgment, para. 16Lielebii Appeal Judgment, para. 40Qupredké Appeal Judgment, para. 38&unarac Appeal
Judgment, para. 16MNaletilic Appeal Judgment, para. 10BayishemaTrial Judgment, para. 62AkayesuTrial
Judgment, para. 468.

38 Gali¢ Appeal Judgment, para. 167. Unlike the preseng,c&alé was convicted of murder as a crime against
humanity under two separate counts, one based orenows incidents of sniping, another based on ries& of
shelling. Gak’s arguments that these convictions were cumulatigee dismissed on the grounds that they were based
on separate facts. It is clear to the Appeals Cleartitat the same conclusion would have been reathiee sniping
and shelling had been charged in the same count.

329 Celebii Appeal Judgment, para. 763.

330 Deronji¢ Sentencing Appeal Judgment, para. 106.
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the same underlying facts: “concurrent convictiamspant to Article 7(1) and Article 7(3) of the
Statute in relation to the same couipdised on the same facts, as reflected in the Disposition of the
Trial Judgement, constitutes a legal error invaiitathe Trial Judgment in this regaréf”In light

of the practice at international criminal courtscafrging multiple instances of an offence within a
single Count®? no identifiable legal principle should prevent qmund convictions for multiple
instances of the same offence charged in a singlentC when multiple convictions would be
allowed if multiple instances of the same offencssue were charged in separate Counts.

215. The Appeals Chamber finds that the Trial Chambes saisfied that the legal requirements
for conviction under Article 6(3) were met in sealeinstances, but that the Trial Chamber did not
enter convictions for those crimes. This constgus@ error of law. Trial Chambers do not have
discretion to decline to enter convictions for a@sronce they have been proven beyond reasonable
doubt and they are not impermissibly cumulativetéad, when the accused is charged for multiple
instances of an offence under a single Count puatsieaboth Articles 6(1) and 6(3), and one or
more is proved beyond a reasonable doubt for eaotienof responsibility, then a compound
conviction should be entered against the acctfSaahd the Trial Chamber must take into account
all of the convictions and the fact that both typésesponsibility were proved in its consideration
of sentencé* As the jurisprudence of the international crimirtébunals shows, “multiple
convictions serve to describe the full culpabildf a particular accused or provide a complete

picture of his criminal conduct®

216. Although the Trial Chamber erred in failing to antenvictions on the Appellants where it
had found that the legal requirements for entecmgvictions under Article 6(3) have been met, in

this case no useful purpose will be served by thpe&ls Chamber now entering convictions on the

%31 Blaski: Appeal Judgment, para. 92 (emphasis addsed.alsdloki¢c Sentencing Appeal Judgment, para. 24 (finding
that the rule applies to concurrent convictionsréfation to the same counts based on the san®"jact

332 gee Stankow Form of the Indictment Decision (“Within the lirsitof the rules governing indictments, the
Prosecution may choose between putting forth maltietailed counts, or fewer counts combining dpeallegations.
This is evident from the Prosecution’s practicéha Tribunal”); Celebiéi Appeal Judgment, para. 400.

333 This is the practice when, for example, an accisednvicted for personally committing some insesof a crime
and aiding and abetting other instances of the sarbstantive crime charged within a single Co&eate LimajTrial
Judgment, para. 741 (finding the Accused Haradila Bailty, inter alia, of “Count 6: Cruel treatment, a violation of
the laws or customs of war, under Article 3 of 8tatute, for having personally mistreated detaih®ds L10 and L12,
and aided another episode of mistreatment of L@d, far his personal role in the maintenance andreament of
inhumane conditions of detention in the LlapusHrakusnik prison camp.”).

334 See Naletitt Trial Judgment, paras 627-628 (findiNgrtinovi¢ responsible under Article 7.1 for some instandes o
plunder, and responsible under Article 7.3 for safginstances of plunder, all charged under thees@ount)aff'd
Naletili¢ Appeal Judgment, paras 583-586.

33> Naletilic Appeal Judgment, para. 585ting KunaracAppeal Judgment, para. 169.
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basis of such findings, made by the Trial Chambavjing regard to the adequate global sentence

imposed on each Appellant.
VI. BRIMA'S APPEAL

A. Brima’s First Ground of Appeal: Equality of Arms

217. In his First Ground of Appeal, Brima alleges tha frial Chamber erred in law and in fact
in failing to ensure the equality of arms betwelka Prosecution and Defence, which “denied or

substantially impaired [his] right . . . to a faial” and resulted in “a miscarriage of justic8®

1. Submissions of the Parties

218. Brima submits that the principle of equality of &ris a core element of the right to a fair
trial;**’ that while equality of arms does not guaranteegumlity of resources, there must at least
be an approximate equality in terms of resouféeBrima complains that the Trial Chamber denied

him “adequate time and resources” necessary t@préss case>’

219. In response, the Prosecution contends that Brim@a®und of Appeal consists almost
entirely of a discussion of general legal princptelating to the concept of equality of arms. Bxim
does not make any statement on the particular rostances of his own case, except for general
complaint contained in paragraph 81 of his AppeaefB8*® The Prosecution further states that
during the trial, Brima never filed any written texpt seeking additional time or resources, and that
he cannot now place on the Prosecution the burdesstablishing that he did, in fact, have

adequate time and resourcés.
2. Discussion

220. The Statute and Rules provide for an accused'’s tigh fair trial**? In particular, Article
17(4) of the Statute requires that an accused ddesquate time and facilities for the preparation of

336 Brima Appeal Brief, para. 71.

337 bid at para. 72.

338 |bid at para. 73; Rule 45(B)(iii) of the Rules.

339 Brima Appeal Brief, para. 81.

340 prosecution Response, para. 2.2.

31 bid at para. 2.2.

%42 SeeArticle 17 of the Statute; Rule BB of the Rules.
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his or her defence and to communicate with couabéiis or her own choosing™® Equality of

arms is a core element of the right to a fair trial

221. Additional legal provisions relate to allocation @sources and facilities to the accused.
Rule 45 directs the Registrar to establish, mainéaid develop a Defence Office “for the purpose
of ensuring the rights of suspects and accuseddps}.” The Defence Office has the responsibility
to, inter alia, provide “adequate facilities for counsel in theegaration of the defencé® The
Directive on the Assignment of Counsebuires thatreasonable facilities and equipment be
provided to the Defence teatfr.

222. The Appeals Chamber notes the submission in pghada of Brima's Appeal Brief that
Brima’s fair trial right “was substantially and smrsly compromised and impaired without the
adequate time and resources needed . . . to conduestigations that were vital to the
presentation” of his casé® Brima, however, fails to substantiate his assertigth any specific
claim as to how greater resources would have patdm more level footing, or what investigations
were not undertaken due to the purported lackmé tor resources. Nowhere in his Appeal Brief
does he expressly identify the specific rights miitiements that he required at the pre-trial @l tr
stage but which were unavailable to him with tHeatfthat his right to a fair trial was violated.

223. The Appellant Brima is required to set out his Grdwf Appeal and supporting arguments

clearly and exhaustively. That has not been donkisncase.

224. Brima’s First Ground of Appeal is therefore disneids

343 Article 17(4)(b) of the Statute.

344 Rule 45(b)(iii) of the Rules.

34> Directive on the Assignment of Counsel, 3 Octd@03, Article 26.
34° Brima Appeal Brief, para. 81.
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B. Brima's Fourth and Sixth Grounds of Appeal: Superia Responsibility for Crimes

Committed in Bombali, Freetown and Other Parts of he Western Area

225. Brima’s Fourth and Sixth Grounds of Appeal, respety, read as follows:

(i) “The Trial Chamber erred in fact and/or law by fimgl the Accused Brima was
responsible under Article 6(3) for the crimes combedi by his subordinates in
Bombali District between 1 May 1998 and 30 Novemb@98 in which he did not

directly participate resulting in a miscarriaggustice.*’

(i)  There is an “error in law and/or fact due to thé@allfChamber’s finding that the
Accused Brima is liable as a superior under Artig(8) for crimes committed in
Freetown and other parts of the Western Area duthiegelevant indictment period
thereby occasioning a miscarriage of justice. Thal TThamber erroneously relied
on the evidence of the prosecution witnesses TH1-381-167, TF1-184 and the
prosecution Military expert witness at the expertdeseveral Defence Alibi

witnesses and the Defence military expéft.”

226. Both Grounds complain that the Trial Chamber emethw and/or fact in finding that the

Appellant Brima is liable as a superior under Aeti6(3) for crimes committed by his subordinates
in Bombali District (Ground Four) and in Freetowmdaother parts of the Western Area (Ground
Six) during the period covered in the IndictmenttiB Grounds of Appeal are grossly defective

because they do not give particulars of the emtheged.

227. In failing to state particulars in his Grounds ofppeal, Brima's submissions are
unacceptable, diffused and wide-ranging, complgiihthe evaluation of evidence of witnesses by
the Trial Chamber and what could be regarded asfage, but unnecessary, statement of general
principles of law relating to superior responstgjliat the end of which the Appellant Brima did not
pinpoint in respect of which finding and in whichrpcular regard the Trial Chamber had erred in

fact and or in law.

228. Most of the submissions in respect of Ground Sixemmere assertions of fact which

properly ought to have been made before the Thaniber.

37 bid at para. 84.
348 |bid at para. 153.
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229. The Appeals Chamber in perusing the Judgment offtie# Chamber finds that the Trial

Chamber had made appropriate legal and factuainfysdupon which it based its conclusion that
Brima was responsible as a superior under Arti€8).6Ne are of the opinion that nothing useful
has been urged in this Appeal to make us comedadmclusion that the Trial Chamber was in

error.
230. For these reasons Grounds Four and Six of Brimedsi@ls of Appeal must fail.

C. Brima’s Fifth Ground of Appeal: Article 6(1) Responsibility for Murder and

Extermination in Bombali District

231. In respect of Brima’s Fifth Ground of Appeal, thepeals Chamber repeats its opinion in
regard to Grounds Four and Six, as Ground Fiveroh&8s Appeal has the same defects as those

other two Grounds.

232. For the reasons stated in respect of those Grouhdsind Five of Brima’'s Appeal must

also fail.
Vil. KAMARA'S APPEAL

A. Kamara's First Ground of Appeal: Ordering Murder of Five Civilians in Karina

233. In his First Ground of Appeal, Kamara submits tifet “Trial Chamber erred in law and or
fact in paragraphs 1915 and 2117 in finding Kam@&sponsible/guilty under Article 6(1) for
ordering the unlawful killing of five civilians in Karinan the Bombali District pursuant ©ounts

3, 4 and Sof the Indictment, thereby invalidating the Thialgment and leading to a miscarriage of

justice.’*°

1. Submissions of the Parties

234. Kamara submits that the evidence of Prosecutionesgtes TF1-334 and Junior Johnson,
upon which the Trial Chamber relied in finding hguilty of ordering murder, is both contradictory
and unreliable. He argues that these withessesagateadictory evidence of his exact whereabouts
at the time of the killings, the location of thdlikigs, and the identity of the individual who ordd

the killings. He further argues that in view of skecontradictions, the Prosecution failed to prove

349 Kamara Appeal Brief, para. 77.
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liability beyond reasonable doubt and that the ITdlhamber’s failure to exclude such evidence
occasioned a miscarriage of justiceHe contends further that because of the statusitoess
TF1-334 as a co-perpetrator, the Trial Chamberemdaw in not cautioning itself as to how his

testimony should be evaluated.

235. The Prosecution responds that the “Trial Chambex dedy mindful of the concerns of the

Defence in this regard and had correctly instruéteslf on the appropriate legal standardfs.”
2. Discussion
236. Kamara’s First Ground raised two issues relating to
(i) Contradiction in the evidence of Prosecution wisess and
(i)  Assessment of evidence of accomplice.

237. The Appeals Chamber has earlier in this Judgmemtqamced on these two issues and there

is no reason to repeat what it said alre&dy.

238. The Appeals Chamber will not disturb the Trial Clue@ms reliance on the testimony of
witness TF1-334. Having heard the testimony of @ss TF1-334, the Trial Chamber is in a far
better position than the Appeals Chamber to deeitiether his alleged participation in the
commission of crimes affects his credibility ance treliability of his testimony. The Appeals
Chamber finds that Kamara failed to demonstrateahraasonable tribunal could not have relied on

the evidence of the unlawful killings in Karina.i$l&sround of Appeal therefore fails.

B. Kamara's Second, Third and Fourth Grounds of Appeal Planning Crimes in Bombali

District and Other Parts of the Western Area

239. The Appeals Chamber has considered Kamara’'s Grotwds Three and Four where the
substance of complaint is that the Trial Chambezdem fact in finding that Kamara planned the
crimes alleged in Counts 9, 12 and 13. Havingtsused the Record on Appeal the Appeals
Chamber concludes that the Grounds of Appeal waseanceived. The Trial Chamber in its

findings had not found that Kamara planned the esiset out in Counts 9, 12 and 13. However, the

30 bid at paras 99, 101.
%1 prosecution Response Brief, para. 4.41.
%2 3eesupraparas 127-128, 153.

77
Case No. SCSL-2004-16-A 3 March 2008



Appeals Chamber has noted that the Trial Chambds iDisposition had mistakenly stated that
Kamara was guilty of the crimes in Counts 9, 12 aBghursuant to Article 6(1) of the Statute when
it should have been Atrticle 6(3).

240. Accordingly, the Appeals Chamber revises the Ta@lahmber’s Disposition by substituting
Article 6(3) for Article 6(1) in respect of Courfis 12 and 13.

C. Kamara’'s Fifth and Sixth Grounds of Appeal: Aiding and Abetting Crimes in Freetown

and the Western Area

241. Kamara contends that the Trial Chamber erred indiagvin fact by finding him guilty under
Article 6(1) for aiding and abetting the mutilatiof civilians in Freetown and other parts of the
Western Area as well as the killing of civiliansRdurah Bay>* In particular, he argues that the
Trial Chamber erroneously “applied a wider standardability instead of the stricter standard to
find the Appellant guilty as an aider and abettasdd on its analysis of timeens reaof aiding and
abetting.®* He submits that the Trial Chamber was requirefint that he was aware that his acts
assisted the specific crime committed by the ppalcperpetrator and that he was aware of the

essential elements of that crirfta.
1. Errors of Law
242. Indiscussing thenens redor aiding and abetting, the Trial Chamber stated:

“The mens rearequired for aiding and abetting is that the aeduknew that his acts
would assist the commission of the crime by theoeeator or that he was aware of the
substantial likelihood that his acts would assks tommission of a crime by the
perpetrator. However, it is not necessary thataider and abettor had knowledge of the
precise crime that was intended and which was Bgtoammitted, as long as he was
aware that one of a number of crimes would probakely}committed, including the one
actually committed 3*°

243. The Appeals Chamber finds that the Trial Chambes eaarect in its analysis. The Appeals
Chamber of the ICTY in botBlaskié and Simi found that it was not necessary to prove that the

aider and abettor knew the precise crime that weshded or actually committed by the principal

353 Kamara Appeal Brief, para. 156.
%4 |bid at para. 165.
% |bid at para. 166.
3% AFRC Trial Judgment, para. 776.
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perpetrator>’ In both cases the ICTY Appeals Chamber held furthat liability for aiding and
abetting requires proof that the accused knew dhat of a number of crimes would probably be
committed, that one of those crimes was in factrogted, and that the accused was aware that his

conduct assisted the commission of that criffi@he Appeals Chamber endorses this principle.

244. Kamara also alleges that the Trial Chamber errddvinin failing to require that “the aider
and abettor was aware of the essential elemenkearime which was ultimately committed by the
principal.”®>® The Aleksovski Krnojelac and Brdanin Appeals Chambers held that the aider and
abetter must be aware of the essential elementeafrime which was ultimately committed by the

principal*®°

245. In the present case, the Trial Judgment did noti@ttp refer to the “essential elements”
requirement, but instead limited its statemenheflaw to whether the accused knew or was aware
of the substantial likelihood that his acts woulssiat the commission of a crime by the
perpetrator® The Trial Chamber found that Kamara was awaréhefsubstantial likelihood that,
as deputy commander of the AFRC troops, his presemtld provide moral support and assist the
commission of killings in the Fourah Bay area ailting and mutilations during “Operation Cut
Hand” in Freetowri®? Kamara was present during the attacks at FourgffBand led a mission to
loot machetes for “Operation Cut Hand” with fulldmledge of the purpose for which the weapons
were to be use®’ The Trial Chamber was therefore correct to coreliit Kamara was aware of

the intentiorof the perpetrators to mutilate peopie.

246. In determining that Kamara was responsible forrgjcand abetting the attacks at Fourah
Bay, the Trial Chamber found that there was evidahat the Appellant Kamara participated in the

attack on Fourah Bay in which civilians were kill@ad houses burnt.

%7 Simi¢ Appeal Judgment, para. 8Blaski: Appeal Judgment, para. 50.

%8 |bid at para. 50.

39 Kamara Appeal Brief, para. 166.

350 AleksosvskiAppeal Judgment, para. 16&rnojelac Appeal Judgment, para. S5Brdanin Appeal Judgment, para.
484,

31 AFRC Trial Judgment, para. 776.

%2bid at paras 1940-1941.

353 bid at paras 1939-1940.

34 bid at para. 1941.

355 But seeAleksovksiAppeal Judgment, para. 164 (concluding that theetent was aware of the relevant state of
mind of the perpetrators because he had seenjth@inflicted upon the victims.).
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247. In addition, the Trial Chamber also held that Kamaeing deputy commander of the
troops, his presence at the scene gave moral duppibre perpetrators and that the Trial Chamber
is satisfied that the Appellant Kamara was awarehef substantial likelihood that his presence

would assist the commission of the crime by theeeators>®

2. Errors in the Evaluation of Evidence

248. Kamara argues that his presence at Fourah Bay otgroven beyond a reasonable doubt
because the Trial Chamber erred in its evaluatioth® evidencé®’ Specifically, Kamara argues
that inconsistencies between witness TF1-334 amess TF1-184 should have been given more
weight by the Trial Chambéf®

249. The Trial Chamber explicitly addressed the issudisdrepancies in witness testimony with
regard to the killings at Fourah Bay as alreadgdpas follows:

“The Kamara Defence submits that the testimonieswithesses TF1-334, George
Johnson and TF1-184 on the attack on Fourah Bajneoasistent. The Trial Chamber
accepts that there are discrepancies betweenrmdhcounts. Nonetheless, this does not
mandate the dismissal of the entire testimony oheritness in relation to the attack on
Fourah Bay. The Trial Chamber is of the view that ¥ariations in the three accounts are
explicable due to the passage of years since thet®wn question and the chaotic and
stressful atmosphere existing in the relevant tirather than bias on the part of witness
George Johnson and TF1-334, as suggested by thargddefence*°

250. On Appeal, Kamara failed to show that the Trial @bar did not properly exercise its
discretion in resolving the differences betweentdsimony of witness TF1-334, George Johnson
and TF1-184.

251. Grounds Five and Six of Kamara’s Appeal therefaik f

D. Kamara’'s Seventh Ground of Appeal: Superior Responbility

252. In Kamara’s Seventh Ground of Appeal he submitstti@“Trial Chamber erred in law and
or fact in paragraphs 1884, 1893 (Kono), 1928 (Balinb1950 (Western Area), 1969 (Port Loko)
and 2117 of the Judgment in finding Kamara criminedsponsible/guilty under Article 6(3) for
crimes committed by his subordinates at TombodudDistrict and throughout Bombali District

3% Trial Judgment, para. 1940.

37 Kamara Appeal Brief, paras 173, 175.
%8 |bid at paras 173, 179.

39 AFRC Trial Judgment, para. 924.
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and the Western Area and Port Loko District purstaCounts 1, 2, 3, 4, 5, 6, 9, 10, 12, 13 and 14

of the Indictment thereby leading to a miscarriafjpistice.”"°

1. Trial Chamber findings

253. The Trial Chamber found Kamara criminally respolesés a superior under Article 6(3) of
the Statute for crimes committed by his subordmateKono District, Bombali District, Port Loko
District and Freetown and other parts of the Westarea®>’! Regarding Kamara’s superior
responsibility in Kono District, the Trial Chambfaund that after the departure of Johnny Paul
Koroma from Kono District, Kamara became the higasking AFRC soldier in this location and
that he exercised effective control over some mixatialion of AFRC and RUF troop& It also
found that battalions consisting of both AFRC andF=soldiers were under AFRC command in
several locations in Kono District including Tomhodhat Savage committed crimes in Tombodu

and that Kamara had effective control over Savaye.

254. Concerning Bombali District, the Trial Chamber fduthat there was a formal AFRC
command structure in Bombali District and that Kamnan his capacity as Deputy Brigade
Commander exercised effective control over AFR®pmin this locatiori’* Additionally, it found

on the basis of the evidence adduced that Kamasatheaoverall commander of AFRC troops in
Port Loko District and that he had effective cohtfd In reaching this conclusion, the Trial
Chamber relied on the evidence of Prosecution w#ee George Johnson and TF1-334 that
Kamara gave orders which were carried out, thagdpminted and promoted commanders, enforced
discipline over AFRC troops, and was in a positadnde jure authority over other high level
commanders, including the Operations Commander, neported to hini’® Furthermore, the Trial
Chamber found that it was satisfied beyond readendbubt that Kamara was the overall
commander of the AFRC forces in Port Loko Distaaod that he had substantial authority in that
position®’” The Trial Chamber also found that Kamara was tle@uly Commander of AFRC

370 Kamara Appeal Brief, para. 191 (emphasis removed).
371 AFRC Trial Judgment, paras 1893, 1928, 1950, 1969.
372 |bid at paras 1865-1866.

373 bid at paras 1873, 1884-1885.

37 bid at para. 1926.

375 |bid at paras 1958-1959.

37 |bid at para. 1959.

377 |bid at para. 500.
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troops during the invasion of Freetown and thathbd bothde jure and de factoauthority of

command’®

2. Submissions of the Parties

255. Under his Seventh Ground of Appeal, Kamara submits:

() That he did not have effective control or the &pilo control the actions of Savage
and consequently could not be liable for crimes mated by Savage in Kono
District;

(i)  That he did not have effective control over AFR@s in Kono District;
(i) That the Trial Chamber erred in its interpretatidmvitness TF1-334’s evidencé?

(iv) That the Trial Chamber erred in fact in finding horiminally responsible as a
superior for crimes committed in Bombali Districh ahe basis of evidence

demonstrating that he “ordered” crimes and “paptitéd in decision making®

(v) That the Trial Chamber erred in finding him respblesas a superior for crimes
committed by AFRC troops in Freetown on the basisvidence indicating that he
was present at meetings and at headquarters at IStaise immediately following
its capture on 6 January 1999,

256. The Prosecution responds that Kamara failed to detrate that the Trial Chamber erred in
finding him criminally responsible as a superior @wimes committed by AFRC troops in Kono
District, Bombali District, Port Loko District anfreetown and other parts of the Western Area. It
argues that Kamara'’s responsibility is not preatuldg evidence that Savage had an uncontrollable
charactef®® Further the Prosecution argues that Kamara camrmtl responsibility by relying on
evidence that other superiors concurrently exedceféective control over AFRC troops in Kono
District.3® The Prosecution further submits that the Trial iBber’s interpretation of witness TF1-
334’s testimony regarding muster parades in Korsirdt was correct and reasonable and argues

378 |bid at paras 1944-1948.

379 Kamara Appeal Brief, para. 197.

380 bid at para. 213.

31 bid at paras 218-219.

382 prosecution Response Brief, paras 5.38-5.39.
33 |bid at paras 5.38-5.39.
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that even if the evidence was in fact misintermteteéamara has failed to demonstrate how this
occasioned a miscarriage of justice in relatiohitArticle 6(3) responsibility®* The Prosecution

maintains that there is no material inconsistencihe evidence of witnesses TF1-167 and TF1-334
concerning the burning of five young girls insidd@use in Karina and the events in Freetown. In
respect of the incident involving the death of fix@ing girls in Karina, the Prosecution concedes
that there are “variations in the details of how thime was committed;” but notes that there is no

dispute concerning what it calls the “essentialtfess” of the evidenc&®
3. Discussion

257. In addition to military commanders, superior resgpbitity under Article 6(3) of the Statute
encompasses political leaders and other civiligresars in positions of authorif{f® A superior is
one who possesses the power or authority to efiferent a subordinate’s crimes or punish the
subordinate after the crime has been commifté@ihe power or authority may arise fronde jure

or ade factocommand relationshify® Whether it isde jureor de facto,the superior-subordinate
relationship must be one of effective control, hegreshort or temporary in nature. Effective
control refers to the material ability to prevemtpunish criminal conducd® The test of effective

control is the same for both military and civilianperiors>®

258. Kamara submits that a finding of superior respahsitrequires proof of both command
and control which he claims are insepardbteThe Appeals Chamber rejects this assertion. The
terms “command” and “control” are two related bigtidct concepts. The term “command” refers
to powers that attach to a military superior, while term “control,” which has a wider meaning

encompasses both military and civilian superidfs.

34 |bid at paras 5.34-5.37.

3% |bid at paras 5.56-5.61.

3% Celebiti Appeal Judgment, para. 195.

37 AleksovskiAppeal Judgment, para. 7BagilishemaAppeal Judgment, para. 5€iting Celebii Appeal Judgment,
para. 192.

88 BagilishemaAppeal Judgment, para. 50.

39 Celebiti Appeal Judgment, para. 256.

390 BagilishemaAppeal Judgment, para. Siting AleksovskiAppeal Judgment, para. 76.

391 Kamara’s Appeal Brief, para. 194.

392 Celebii Appeal Judgment, para. 196.
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(a) Kamara’'s Responsibility for Crimes Committed by &g

259. Kamara contends that the Trial Chamber erred idirfign him liable as a superior for crimes
committed by Savage in Kono District. Accordingdamara, he did not have the material ability to
control the acts of Savage because Savage wastmmtharacter™ The Trial Chamber noted that
there was evidence that Savage was very difficuttantrol and that he was unpredictabdfeThe
Trial Chamber was satisfied that Savage’s unpralietcharacter was not a bar to finding that
Kamara had effective control over hith.The Appeals Chamber finds no reason to disturl tta
Chamber’s finding that Kamara is liable as a supeior crimes committed by Savage in Kono
District.

(b) Kamara'’s Effective Control in Kono District and tlestimony of Witness TF1-334 on AFRC

Muster Parades in Kono District

260. With respect to Kamara'’s responsibility for thenoeis committed by AFRC troops in Kono,
the Trial Chamber found that after the departurdasfnny Paul Koroma from Kono District, the
AFRC was subordinate to the RUF and that Kamararhedhe highest ranking AFRC soldier in
the District®*® It also found that AFRC and RUF troops worked elpgogether in Kono District
and that commanders from each faction superviseddrattalions of AFRC and RUF troopélt
held that despite the AFRC’s subordination to théFRincluding Kamara’s subordination to the
RUF’s Denis Mingo, Kamara still had effective caitover some mixed battalions of AFRC and
RUF troops>®®

261. In reaching this conclusion, the Trial Chambere@lon the evidence of withess TF1-334
who testified that Kamara, although subordinat®émis Mingo, was the most senior commander
of the AFRC in Kono District and that AFRC combdgatoperated under their.¢. Mingo’s and
Kamara’s] command and were answerable to the AF&R@manders3*® The Trial Chamber also
noted the evidence of George Johnson that Denigd/appointed and promoted some members of

the RUF and this was endorsed by Kanfatand that Kamara exercised authority over promstion

393 Kamara Appeal Brief, para. 208.

394 AFRC Trial Judgment, paras 1881-1883.
3% bid at para. 1886.

3% |bid atpara. 1865.

397 |bid atpara. 1865.

3% |bid at paras 1866, 1885.

39 bid at para. 1867.

49 bid at para. 452.
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within the AFRC troops in Kono Distrié?* According to witness TF1-334, although Kamara was
subordinate to Denis Mingo and received orders fnom, AFRC troops operated under Kamara'’s

command and were answerable to A Witness TF1-334 corroborated George Johnson's
testimony that Kamara made appointments, gave pgronsoand issued orders which were carried

out by AFRC troop$%

262. Subordination of the AFRC to the RUF and substanbaperation between the AFRC and
RUF may have diminished the distinction betweentiin® command structures. Nonetheless, the
Appeals Chamber considers that concurrent commaad dot vitiate the individual responsibility
of any of the commandef&’ In its evaluation of concurrent command in Konatbi¢t, the Trial
Chamber concluded that Denis Mingo’s command in d&ddistrict over joint units of the
AFRC/RUF force did not preclude a finding of supeniesponsibility on the part of Kamara. The
Trial Chamber noted Denis Mingo’s position of auttyoover Kamara, but also noted that Kamara
continued to issue orders to AFRC subordinates lwhiere followed’® and remained the most
senior AFRC commander in Kono until Brima’s arrii@imid-May 1998'°° The Appeals Chamber
finds no error in the Trial Chamber’s approach, #metefore affirms the Trial Chamber’s finding
that Kamara exercised effective control in Konotigs

263. Kamara argues that the Trial Chamber erred innterpretation of witness TF1-334’s
evidence regarding muster parades in K&dde contends that witness TF1-334 only testified as
to “how often a muster [parade] generally occura military context” rather than to how often the
AFRC held muster parades in Kono District as heldhe Trial Chambet®® The relevant excerpts

are the following:

“Prosecution: You use the word muster, M-U-S-T-EaARat do you mean by muster?

Witness TF1-334: This is a military term that ishiing together the various forces and
address them. That is what we call mustered.

%1 |bid at para. 452.

92 |bid at para. 1867.

%3 |bid at paras 1867-1868.

04 See O Trial Judgment, para. 313 (“If a superior is pnote have possessed the effective control to ptesen
punish relevant crimes, his or her own individu@ininal responsibility is not excluded by the comemt responsibility
of other superiors”)¢iting Blaski Trial Judgment, paras 296, 302, 363nojelac Trial Judgment, para. 98aletili¢
Trial Judgment, para. 68talilovi¢ Trial Judgment, para. 62.

%5 AFRC Trial Judgment, para. 1870.

“%%|bid at paras 451, 460-461.

407 Kamara Appeal Brief, paras 197-198.

% |bid at paras 197-198.
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Prosecution: How often does a mugenerallyoccur in a military context?

Witness TF1-334: Well, this was a weekly addresgerf week the two groups were
addressed.

Prosecution: Now go on. You were talking about MoKallon saying something about
the SLAs and that they should not muster?

Witness TF1-334: And again he said the SLA shoulthd no right to call themselves
SLA in Kono, and neither AFRC, because he only kiéwone faction and that is the
RUF faction. So this brought confusion betweenRh#= and the SLA*®

264. In paragraph 1869 of its Judgment, the Trial Charsbenmarized the testimony, stating:

“Witness TF1-334 also testified that tAERC troops held muster parades every wiaek
Kono, until they were prohibited from doing so byMs Kallon (RUF) . . . The witness
explained that ‘mustering’ is a military term thedfers to the force being brought
together and addressed publicly. This proceduiredisative of an organised force that is
responsive to superior commarid®”

265. Having considered the relevant excepts, the Appeamber holds that the Trial Chamber
did not err in its interpretation of the evidendenastness TF1-334. The evidence remains that the
AFRC held regular muster parades in Kono and thatfact demonstrates a degree of command

and control from which effective control could reaably be inferred.

(c) Kamara'’s Effective Control in Bombali District

266. Kamara contends that evidence demonstrating heefedd crimes and “participated in
decision making” in Bombali District is insufficieno establish his criminal responsibility as a
superior*** Kamara acknowledges that he had powers to issierbut stated that he did not have
powers to discipline AFRC trooff%* The powers of a superior to issue orders and rbaiding
decisions are indicative of his ability to exercis#fective controf*® Contrary to Kamara’s
contention, the Trial Chamber did not establishefisctive control merely on the basis of evidence
that he ordered crimes. Rather, it considered ecelehat Kamarainter alia, issued orders to
troops in Karina which were obeyed, participated aenior level in military operations in Bombali

District and received reports from both the operai commander and the provost mar§Hal.

“99 Transcript, TF1-334, 19 May 2005, pp. 9-10 (emjzhadded).
10 AFRC Trial Judgment, para. 1869 (emphasis added).

1 Kamara Appeal Brief, paras 213-217.

*12|bid at para. 216.

“3Halilovi¢ Trial Judgment, para. 58.

14 AFRC Trial Judgment, paras 1924-1925.
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Accordingly, the Appeals Chamber endorses the T@alamber's approach in establishing

Kamara'’s effective control in Bombali District.

(d) Conflicting Testimony of Witness TF1-334 and Witead$-1-167

267. Kamara submits that the Trial Chamber failed toonede the conflicting testimony of
witness TF1-334 and witness TF1-167 concerningotiraing offive younggirls inside a house in
Karina in Bombali District!® He argues that in failing to provide a reasonediop explaining its
evaluation of the conflicting evidence, the Tridha&nber failed to establish that it was proved
beyond reasonable doubt that he is liable as arisapmder Article 6(3) of the Statut&® Kamara
had advanced similar arguments in respect of th@meny of witnesses TF1-167 and TF1-334
concerning an order that prisoners released frotderfba Road Prison should move to State House
and that AFRC troops should burn houses and pé#atsia Freetowri?’

268. While it is preferable for the Trial Chamber totstds reasons for accepting the evidence of
one witness over that of another when they areradiatory, the Trial Chamber is not obliged to
refer to every piece of evidence on the trial rdédt Rather, it may only make findings of material
facts that are essential to the determination dt gurelation to a particular Count. The Appeals
Chamber notes that the Trial Chamber has set oit$ iludgment the standard of review for the

evaluation of witness testimofi}’

(e) Kamara’'s Responsibility as a Superior for CrimeBEr@etown

269. The Appeals Chamber now turns to Kamara’s finakeation that the Trial Chamber erred
in finding him responsible as a superior for crincesnmitted by AFRC troops in Freetown on the
basis of evidence indicating that he was presemhextings and at headquarters at State House
immediately following its capture on 6 January 198&amara asserts that such evidence does not
form the basis upon which his liability as a supergould be assessed. The Appeals Chamber
considers that Kamara misconstrues the Trial Chambadings. The Trial Chamber noted

evidence that Kamara was present at meetings, fewt do inferences or conclusions from the

15 Kamara Appeal Brief, paras 213-217.

“1|bid at para. 215.

“17bid at paras 220-222.

*18 Celebiti Appeal Judgment, para. 498gpreski: Appeal Judgment, para. 3ordi¢ Appeal Judgment, para. 382.
“19 AFRC Trial Judgment, para. 111.

420 Kamara Appeal Brief, para. 219.
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evidence as the Prosecution did not lead eviderdmmutaKamara's contributions at those

meetings'?* The Appeals Chamber finds this conclusion to asaaable.

270. Contrary to Kamara'’s assertion, his presence aé $tause did not form the sole basis for
the Trial Chamber’s finding of effective controh bddition to his presence, the Trial Chamber
based its finding that he exercised effective araver AFRC forces on the fact that Kamara was
often in the company of senior commanders; thaidrécipated in decision making; that he did not
distance himself from decisions that were made twad he gave orders that were obe$féd.

Kamara has not demonstrated any error or unreakness in the Trial Chamber’s findings.

271. For the above reasons, the Appeals Chamber hati$Sttound Seven of Kamara’s Appeal

iS untenable.
VIlIl. KANU’'S APPEAL

A. Kanu's First Ground of Appeal: Those Bearing the Geatest Responsibility

1. Submissions of the Parties

272. Under his First Ground of Appeal, Kanu submits that Trial Chamber erred in law and in
fact by finding that the words “the Special Courtshall ... have the power to prosecute persons
who bear the greatest responsibility...” enshrinedriicle 1(1) of the Statute is not a jurisdictibna
requirement? Kanu submits that the Trial Chamber committed réh&r error in convicting him
without first establishing whether it had jurisdtct over him?** According to Kanu, the drafters of
the Statute were aware of the fact that the Sp&walt would have limited time and resources and
therefore deliberately circumscribed the Court’'srspeal jurisdiction through the “greatest
responsibility requirement® Kanu argues that the United Nations Security Ciburfected the
Secretary General's proposal for the “most respesistandard in favour of the “greatest
responsibility” standard in Article 1 of the Statuh order to limit the Court’'s competence to those
who played a leadership rdl& Kanu contends that the Court must be the ultimagbiter on the

issue and this purpose would be defeated if thairement were interpreted as a mere guide to

21 AFRC Trial Judgment, para. 1945.

“22|bid at paras 1945-1948.

2 Kanu Appeal Brief, para. 1.1.; AFRC Trial Judgmeatras 640-659.
424 Kanu Appeal Brief, para. 1.1.; AFRC Trial Judgmeuatras 640-659.
2 |bid at para. 1.4.

2% |bid at para. 1.5.
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prosecutorial strated$?” Kanu further relies on the findings of Trial Chanb that the “greatest

responsibility” standard was a jurisdictional reguient*?

273. Kanu submits that the determination of whetherabeused is one of those who bear the
“greatest responsibility” should be made eithertltad pre-trial stage or at the close of the
Prosecution’s case when considering the MotionAftquittal *>° He submits further that the Trial
Chamber’'s assessment should be based on a comisidecd the leadership position of the
accused® In conclusion, Kanu submits that he is not onetlafse who bear “the greatest
responsibility” for the crimes committed, and besmthis jurisdictional requireméftwas not met

in his case, all convictions against him should&easidé>?

274. In response, the Prosecution submits that therenwasror in the Trial Chamber’s finding
that the greatest responsibility standard is a euid prosecutorial strategy rather than a
jurisdictional requirement. It relies on the dradfihistory of the Statute to support this argunf&ht.

In particular, the Prosecution notes that the Sgc@ouncil did not disagree with the Secretary-
General’s opinion that the phrase “persons who theagreatest responsibility” must not be seen as
a test criterion or a distinct jurisdictional thnet&d, but as a guide to the Prosecutor in adoping
prosecution strategy in individual cadésThe Prosecution contends that if the Appeals Cleamb
were to hold that the clause is a jurisdictiongluieement, it would require a factual determination
at the pre-trial stage that there is no person Wwhe not been indicted who bears greater
responsibility than the accused. According to thes€cution, this would be an absurd interpretation
because it is impossible to know the precise scdpeiminal liability of an accused at the pre-tria

stage®™®

Similarly, the Prosecution argues that it would l@workable to suggest that this
determination should be made by the Trial or App&tlamber at the end of the tA3i By way of
analogy, the Prosecution submits that if “persohs Wwear the greatest responsibility” contained in
Article 1 of the Special Court Statute was a judsdnal requirement, then the term “persons

responsible” contained in Article 1 of the ICTY ahdTR Statutes could also be viewed as

“?7bid at para. 1.10.

%8 prosecution v. Brima, Fofana and, KondewBCSL-03-11-PT, Trial Chamber |, Decision on thelifinary
Defence Motion on the Lack of Personal Jurisdictided on Behalf of Accused Fofana, 3 March 2004.

2 bid at para. 1.16.

“3|bid at para. 1.21.

“31bid at para. 1.25.

32 |bid at para. 1.28.

33 prosecution Response Brief, para. 2.40.

“34|bid at para. 2.43.

3 |bid at para. 2.45.
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jurisdictional requirements, leading to the “abstyrdthat the Prosecutor would only be able to

prosecute those who are actually guffty.

275. The Prosecution further argues that prosecutotisdretion is not susceptible to judicial
review*® except in circumstances where the Prosecutoriaatentravention of the rights of an
accused and bases his decision to prosecute onrriigsébly discriminatory motive®® The
Prosecution argues that Kanu has failed to denatestinat in indicting him, the Prosecutor has not
exercised his discretion in good faith or that e sb unreasonab/’ Moreover, the Prosecution
submits that Kanu should have brought his challangthe greatest responsibility standard at the
pre-trial stage, and having failed to do so, hetrbestaken to have waived his right to do so at a

later stage of the proceedinys.

276. In reply, Kanu submits that even if the Appeals f@har were to hold that he has waived

his right to raise this issue on appeal, it shoiridhe interest on justice or to avoid an injustic

consider the issugroprio motu**?

2. Discussion

277. The Appeals Chamber notes that Articles 1, 11 &adfthe Statute read as follows:

Article 1
Competence of the Special Court

1. The Special Court shall, except as provideduioparagraph (2), have the power to
prosecute persons who bear the greatest respdysibdr serious violations of
international humanitarian law and Sierra Leonean tommitted in the territory of
Sierra Leone since 30 November 1996, includingegHeaders who, in committing such
crimes, have threatened the establishment of aptbmentation of the peace process in
Sierra Leone.

2. Any transgressions by peacekeepers and relaesbmmel present in Sierra Leone
pursuant to the Status of Mission Agreement inddretween the United Nations and the
Government of Sierra Leone or agreements betwesraSieone and other Governments
or regional organizations, or, in the absence afhsagreement, provided that the

“3%|bid at paras 2.46, 2.53.

3 bid at para. 2.47.

“38bid at para. 2.47.

“39bid at paras 2.48-2.50.

*40|bid at para. 2.56.

“41bid at para. 2.56.

42 prosecution v. Brima, Kamara and Kgn8CSL-2004-16-A, Submissions in Reply — Kanu Deéer® October
2007, para. 1.10.
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peacekeeping operations were undertaken with theer of the Government of Sierra
Leone, shall be within the primary jurisdictiontbé sending State.

3. In the event the sending State is unwilling omhle genuinely to carry out an
investigation or prosecution, the Court may, ifreuized by the Security Council on the
proposal of any State, exercise jurisdiction owshspersons.

Article 11
Organization of the Special Court

The Special Court shall consist of the followingams:

a. The Chambers, comprising one or more Trial Cleaisnband an Appeals
Chamber;

b. The Prosecutor; and

c. The Registry.

Article 15
The Prosecutor

1. The Prosecutor shall be responsible for thesiiyation and prosecution of persons
who bear the greatest responsibility for seriowdations of international humanitarian
law and crimes under Sierra Leonean law commitigtie territory of Sierra Leone since
30 November 1996. The Prosecutor shall act indeppghdas a separate organ of the
Special Court. He or she shall not seek or receistuctions from any Government or
from any other source.

2. The Office of the Prosecutor shall have the powequestion suspects, victims and
witnesses, to collect evidence and to conduct nisvestigations. In carrying out these
tasks, the Prosecutor shall, as appropriate, bsteddy the Sierra Leonean authorities
concerned.

3. The Prosecutor shall be appointed by the Segr&aneral for a three-year term and
shall be eligible for re-appointment. He or shellsha of high moral character and

possess the highest level of professional competeartd have extensive experience in
the conduct of investigations and prosecutiongiafinal cases.

4. The Prosecutor shall be assisted by a SierradaaoDeputy Prosecutor, and by such
other Sierra Leonean and international staff as beyequired to perform the functions

assigned to him or her effectively and efficientlgiven the nature of the crimes

committed and the particular sensitivities of gigleung women and children victims of

rape, sexual assault, abduction and slavery &iradls, due consideration should be given
in the appointment of staff to the employment obgacutors and investigators

experienced in gender-related crimes and juvenstde.

5. In the prosecution of juvenile offenders, th@decutor shall ensure that the child-
rehabilitation programme is not placed at risk #mat, where appropriate, resort should
be had to alternative truth and reconciliation namidms, to the extent of their
availability.
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278. Ininterpreting Article 1 of the Statute it shoddd noted that there are different organs of the
Court each of which has its own function. Article df the Statute states the Court comprises of the

following organs:
(i) The Chambers, consisting of one or more Trial Creasand one Appeals Chamber;
(i) The Prosecutor; and
(i) The Registry.

280. Each organ of the Court performs specific functiaaset out in the Statute. The Chambers
constitute the adjudicative organ of the Court. Hresecutor by virtue of Article 15(1) of the
Statue is the organ vested with the responsibildy the investigation and prosecution of persons
who bear the greatest responsibility for seriouslations of international humanitarian law and
crimes under Sierra Leonean law committed in thetéey of Sierra Leone since 30 November
1996.The Prosecutor shall act independently as a separmbrgan of the Special Court. He or
she shall not seek or receive instructions from anovernment or from any other sourcé

(emphasis applied).

281. Itis evident that it is the Prosecutor who hasrdsponsibility and competence to determine
who are to be prosecuted as a result of investigaindertaken by him. It is the Chambers that
have the competence to try such persons who thee@utor has consequently brought before it as

persons who bear the greatest responsibility.

282. The Appeals Chamber agrees with the Prosecutidrtiibdonly workable interpretation of
Article 1(1) is that it guides the Prosecutor i thxercise of his prosecutorial discretion. That
discretion must be exercised by the Prosecutiorgand faith, based on sound professional
judgment . . . that it would also be unreasonabteunworkable to suggest that the discretion is one
that should be exercised by the Trial Chamber ®eppeals Chamber at the end of the trfaf.”

283. In the opinion of the Appeals Chamber it is incaonable that after a long and expensive
trial the Trial Chamber could conclude that althouge commission of serious crimes has been

established beyond reasonable doubt against thesedcthe indictment ought to be struck out on

43 prosecution Response Brief, paras 2.52, 2.53.
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the ground that it has not been proved that thasstt was not one of those who bore the greatest

responsibility.

284. Kanu’s interpretation of Article 1 of the Statusea desperate attempt to avoid responsibility

for crimes for which he had been found guilty.
285. Kanu’s First Ground of Appeal is therefore withougrit

B. Kanu’s Fifth and Sixth Grounds of Appeal: Effective Control for Superior Responsibility

1. Submissions of the Parties

286. The Fifth and Sixth Grounds of Kanu’'s Appeal botivake errors relating to the Trial
Chamber’s findings that he bears superior respditgibnder Article 6(3) of the Statute. Kanu
advances identical legal arguments in support eseéhGrounds. Consequently, the Appeals
Chamber will consider them together.

287. Kanu submits that the Trial Chamber adopted a ftheyeproach in assessing whether he
had effective control over AFRC troops in Bombaistfct (Fifth Ground of Appeal) and Freetown
and other parts of the Western Area (Sixth Groundppeal). Specifically, Kanu submits that the
Trial Chamber adopted a “two-pronged” approach dtexnining effective control which sought
first, to establish whether the AFRC leadershigentively had effective control and second, to
establish whether Kanu individually had effectivmtrol over AFRC troop&** Kanu contends that
the approach is “legally flawed” because it imputesiinal responsibility to him on the basis of

collective responsibility rather than on the badisdividual criminal responsibility?*

288. In response, the Prosecution submits that Kanutmadnaterial ability to prevent or punish
the AFRC troops under his command and gave seeswhples in which Kanu exercised that
authority. The Prosecution contends that Kanu'siments are “without merit” and maintains that
the Trial Chamber did not commit an error of factlaw that either resulted in a miscarriage of
justice or invalidated the Trial Judgméft.

#44 Kanu Appeal Brief, paras 5.6-5.8, 6.2.
**|bid at paras 5.7, 6.3.
“4® prosecution Response Brief, para. 5.100.
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2. Discussion

289. The Appeals Chamber recalls that the existence sdfiperior-subordinate relationship is
paramount to the determination of superior respwlitgi Critical to the finding of a superior-
subordinate relationship is that the commander ots@al “effective control” over his
subordinate$?’ Effective control refers to the material abilitf @ superior, whether military or
civilian, de jureor de factg to prevent or punish his subordinates’ crifff@$Substantial influence”
or “persuasive ability” which falls short of effee@ control is insufficient for a finding of superi
responsibility**® A finding that a superior exercised effective cohis a question of fact to be

determined on a case-by-case basis.

290. The Appeals Chamber rejects Kanu’'s submission ttiatTrial Chamber adopted a two-
pronged approach to determining effective controiclw sought first whether the AFRC leadership
collectively had effective control to establish wher Kanu individually had effective control over
AFRC troops. The Appeals Chamber considers thaulsaassertion is premised on an incorrect
interpretation of the Trial Chamber’s findings. TAppeals Chamber is of the opinion that the Trial
Chamber properly examined the AFRC structure ineorid determine whether it created an

enabling atmosphere for the exercise of effector@rol.

291. Asto the issue of effective control in respecsaperior responsibility the Appeals Chamber

reiterates its conclusion it arrived at on the EmGround of Appeal by the Appellant Kamara.
292. Kanu’s Fifth and Sixth Grounds of Appeal thereftag

C. Kanu’'s Seventh Ground of Appeal:Mens Rea for Crimes Related to Child Soldiers

1. Introduction

293. In his Seventh Ground of Appeal, Kanu alleges that Trial Chamber erred in law in
dismissing his argument that “the absence of cramkmowledge on his part vitiated the requisite
mens reao the crimes relating to child soldiefS*He argues that thmens reaelement required
for the crime was in this instance negated by aakésof law on his part. Due to various factors,

detailed in his Appeal Brief, Kanu submits that ‘thelieved that his conduct [of conscripting or

7 Celebii Appeal Judgment, para. 197.
“48|bid at para. 256BagilishemaAppeal Judgment, para. Xiting MusemarTrial Judgment, para. 135.
*49 Celebiti Appeal Judgment, para. 266.
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enlisting children under the age of 15 years] vegtimate.*** He contends that at all material
times, he lacked the requisite criminal intent regpli for the crime of “conscripting or enlisting
children under the age of 15 years into armed ®oregroups or using them to participate actively

in hostilities” punishable under Article 4.c of tBeéatute of the Special Court.

294. In the alternative, Kanu argues that conscriptingemlisting children under the age of 15

was not a war crime at the time alleged in thedimlent.

295. The Prosecution observes that the Appeals Chandserlheady ruled that conscripting or
enlisting children under the age of 15 years imtnel forces or groups or using them to participate
actively in hostilities was a crime entailing ingiual criminal responsibility at the time of thet@c

alleged in the Indictment. The Appeals Chambersdfe its dictum that:

“The rejection of the use of child soldiers by thiernational community was widespread

by 1994 . .. Citizens of Sierra Leone, and ewss | persons in leadership roles, cannot

possibly argue that they did not know that recngitchildren was a criminal act in

violation of international humanitarian law. Chilecruitment was criminalized before it

was explicitly set out as a criminal prohibitiontreaty law and certainly by November

1996, the starting point of the time frame relevianthe indictments. As set out above,

the principle of legality and the principle of sifmity are both upheld**?
296. Kanu’s submission that conscripting or enlistingdren under the age of 15 was not a war
crime at the time alleged in the Indictment is with merit. Furthermore it is frivolous and
vexatious for Kanu to contend that the absenceriofical knowledge on his part vitiated the

requisitemens rean respect of the crimes relating to child solslier
297. Kanu's Seventh Ground of Appeal therefore fails.

D. Kanu’s Ninth Ground of Appeal: Findings of Respondbility Pursuant to Article 6(1) of
the Statute

1. The Parties’ Submissions and the Findings of tha ©hamber

298. In his Ninth Ground of Appeal, Kanu submits thag thrial Chamber erred in convicting
him under Article 6(1) for planning the commissiohsexual slavery (Count 9), the conscription

and use of children for military purposes (Coun}, Hhd abductions and forced labour (Count 13).

50 Kanu Appeal Brief, para. 7.1.
“1bid at para. 7.8.
%52 Norman Child Recruitment Decision, paras 52-53.
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The Trial Chamber held that Kanu “planned, orgahiaed implemented the system to abduct and
enslave civilians which was committed by AFRC treap Bombali and Western Area.” It further
held that Kanu “had the direct intent to establaid implement the system of exploitation
involving the three enslavement crimes, namelyuakslavery, conscription and use of children
under the age of 15 for military purposes, and atidns and forced labouf>® The Trial Chamber
was, therefore, satisfied beyond reasonable ddabtikkanu bore individual criminal responsibility
under Article 6(1) for planning the commission bé&tabove crimes in the Bombali District and the

Western Ared>

299. Kanu argues that while the evidence shows thaelitupon him, as Chief of Staff, to
manage the system of slavery within the AFRC fagtiee could not be convicted on that basis for
planning the crimes of sexual slavery, conscripton use of children for military purposes, and
abductions and forced labolif. He further argues that at best, the evidence @afls him at the
execution stage in the military training of childrand the exploitation of women for sexual

purpose$>®

300. The Prosecution responds that Kanu’s position fiieémce in the AFRC and his admission
that he managed this system of slavery amply justifeasonable inference that he was involved in

planning the above crimé¥’
2. Discussion

301. The Appeals Chamber concurs with the Trial Chansbeefinition of planning under
Article 6(1). The Trial Chamber stated that “ ‘phamg’ implies that one or several persons
contemplate designing the commission of a crimieo#t the preparatory and execution pha&¥s.”
Circumstantial evidence may provide proof of thestnce of a plan, and an individual may incur
responsibility for planning when his level of paipiation is substantial even though the crime may
have actually been committed by another pef8bAccording to the Trial Chamber, tlagtus reus

for planning requires that “the accused, aloneogether with others, designategic] the criminal

53 AFRC Trial Judgment, para. 2095.

*54|bid at paras 2096-2098.

%5 Kanu Appeal Brief, para. 9.1-9.6.

%% |bid at para. 9.6.

5 Response Brief of Prosecution, paras 6.61, 6.66, 6
458 AFRC Trial Judgment, para. 765.

*9bid at para. 765.

96
Case No. SCSL-2004-16-A 3 March 2008



conduct constituting the crimes chargé® "While “there must be a sufficient link between the
planning of a crime both at the preparatory and éecution phases,” it is “sufficient to
demonstrate that the planning was a factor suliatigntontributing to such criminal conduct®*
The Trial Chamber further stated that timens rea‘requires that the accused acted with direct
intent in relation to his or her own planning oittwihe awareness of the substantial likelihood that

a crime would be committed ... in the execution @t glan.”®?
302. With regard to sexual slavery, the Trial Chambentbthat:

“In Bombali District the Accused Kanu designed amglemented a system to control
abducted girls and women. All abducted women and giere placed in the custody of
the Accused. Any soldier who wanted an abductddgiwoman to be his “wife” had to
‘sign for her’. The Accused informed his fightehait any problems with the women were
to be immediately reported back to him, and thawbeld then monitor the situation. The
Accused issued a disciplinary instruction orderingt any woman caught with another
woman'’s husband should be beaten and locked ix &b

On the basis of this evidence, the Trial Chambes satisfied beyond reasonable doubt that Kanu
was responsible for planning the commission ofdii@e of sexual slavery in the Bombali District

and the Western Area. The Appeals Chamber agrees.

303. The Appeals Chamber now turns to the Trial Chansbiamdings regarding the conscription
and use of children for military purposes, as vesllabductions and forced labour in the Bombali
District and the Western Area. In the case of Bdiistrict, the Trial Chamber found that Kanu
was in charge of forced military training of ciahs at Camp Rosos and that children below the age
of 15 years were among those forced to undergoimng{® On the basis of this evidence, the Trial
Chamber was satisfied beyond reasonable doubtirthizie Bombali District Kanu was not only
responsible for planning the conscription of cheldunder the age of 15 into an armed group, but
also for using such children to participate activel hostilities, as well as for the crime of

enslavement.

304. Regarding the Western Area, the Trial Chamber &sod that Kanu “continued in his
positions as Chief of Staff and commander in charfyeivilians in Freetown and the Western

Area” and that he had “approximately ten child combatamtsis charge in Benguema following

“%0bid at para. 766.

“1bid at para. 768Kordi¢ Appeal Judgment, para. 26.
62 AFRC Trial Judgment, para. 766.

%3 |bid at para. 2092.

%4 |bid at para. 2093.
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the retreat from Freetowr®® On the basis of this evidence, the Trial Chambend that Kanu was
responsible for planning the conscription of cheldunder the age of 15 into an armed group, or the
use of such children to participate actively inthites, and enslavement in the Western Area.

305. Finally, the Appeals Chamber finds that the evideled before the Trial Chamber warrants
an examination of Kanu’s responsibility for aidiagd abetting the commission of sexual slavery
and forced labour in Newton in the Western Af¥alhe Appeals Chamber notes that witness TF1-
334, whom the Trial Chamber found to be credibld eeliable, stated that Kanu was responsible
for the women and girls in the camp at Newton. AFRQiers reported to Kanu if they had any
problems with the women and giff§. The Trial Chamber found that while the women were
helping with the cooking, “the ‘girls’ were sleepirwith the ‘commanders.’*®® The Appeals
Chamber is satisfied that in this position of respbility regarding the women and girls at Newton,
Kanu provided practical assistance to a systenmexfia slavery and forced labour. The Appeals
Chamber is further satisfied that Kanu was awaak hiis acts would assist in the implementation of
this system of sexual slavery and forced labourlight of the above evidence, the Appeals
Chamber is satisfied that Kanu aided and abettedcttimmission of sexual slavery and forced
labour in the Western Area. Thus, the Appeals Clanfinds that the Trial Chamber erred in
failing to convict Kanu for aiding and abetting tbemmission of sexual slavery and forced labour

in the Western Area.

306. The Appeals Chamber upholds the conviction of Kémuplanning the commission of
sexual slavery in the Bombali District and upholtie conviction of Kanu for planning the
commission of sexual slavery in the Western Ared &mther upholds the Trial Chamber’'s
convictions for planning the conscription and ugechildren for military purposes as well as
abductions and forced labour in the Bombali Distaied the Western Area. The Appeals Chamber
furthermore finds that there is sufficient evidertisat Kanu aided and abetted the commission of
the said crimes. However, as he has already beenoted of planning those crimes the question of

convicting him on the basis of aiding and abettings not arise.

“%5|bid at para. 2094.

“%%|bid at paras 1165, 1389.

“*’ Transcript, TF1-334, 15 June 2005, p. 15.
%8 AFRC Trial Judgment, para. 1164.
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IX. GROUNDS OF APPEAL RELATING TO SENTENCE

A. Introduction

307. The Trial Chamber imposed a sentence of fifty §E3rs imprisonment on Brima and Kanu
respectively and forty-five (45) years imprisonment Kamard®® The Trial Chamber found that
there were a number of aggravating but no mitigaftactors. The Appellants have appealed against
the sentence, while the Prosecution has not dorexaept to request that if some of its Grounds
succeed, the Appeals Chamber should consider mgvitie sentence to reflect any additional
criminal liability. The Appellants’ Grounds of Apgkare closely related, therefore, dealing with
them separately would lead to unnecessary repetitias convenient to address the Appellants’
submissions together except for those which raiséffarent issue in Kanu’s Eighth Ground of

Appeal.

B. Standard of Review on Appeals Relating to Sentence

308. Article 19 of the Statute limits the penalty thatTaal Chamber can impose upon a
convicted person (other than a juvenile) to “impnisent for a specified term of years.” It further
provides that the Trial Chamber shall, in determgnihe “terms of imprisonment,” as appropriate,
have recourse to the sentencing practices of therniational Criminal Tribunal for Rwanda

(“ICTR”) and the national courts of Sierra LeonéneTStatute requires the Trial Chamber to take
into account such factors as the gravity of theerode and the individual circumstances of the

convicted person in imposing sentent@s.

309. The determination of an appropriate sentence bairige discretion of the Trial Chamber,
the Appeals Chamber will only revise a sentencerltbe Trial Chamber has committed a
discernible error in exercising its discretion aslfailed to follow the applicable law. To showttha

the Trial Chamber committed a discernible errogxercising its discretion:

“the Appellant has to demonstrate that the Triahi@her gave weight to extraneous or
irrelevant considerations, failed to give weight sufficient weight to relevant

considerations, made a clear error as to the €gzia which it exercised its discretion, or
that the Trial Chamber’s decision was so unreaderabplainly unjust that the Appeals

%9 AFRC Sentencing Judgment, Disposition.
470 Article 19, Statute of the Special Court.
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Chamber is able to infer that the Trial Chambertrhase failed to exercise its discretion
properly.*"

C. Excessive Sentences: Ground Twelve of Brima’'s Appkand Ground Ten of

Kamara's Appeal

310. Brima alleges that the Trial Chamber erred by inmmpa global sentence of fifty years, that

it is “excessively harsh and disproportionate,” ahdt it is inconsistent with the sentencing
guidelines of the ICTY and the ICTR? Kamara’s Tenth Ground of Appeal argues that tHal Tr
Chamber was required by Article 19(1) of the Swtiat consider the sentencing practices in the
ICTR and the national courts of Sierra Le8ffieKamara further argues that a sentence of 45 years
is inconsistent with the penalties that have beggosed by the ICTR?

311. Article 19(1) of the Statute provides that the @rChamber, as appropriate, shall have
recourse to the practice regarding prison sententebe International Criminal Tribunal for

Rwanda and the national courts of Sierra Leoneg phrase “where appropriate” shows that the
Trial Chamber has a discretion in determining wteehave recourse to sentencing practices in the

two courts.

D. Mitigating Factors: Ground Nine of Kamara’s Appeal and Grounds Eleven, Fifteen,

Sixteen, Seventeen and Eighteen of Kanu’'s Appeal

312. The Appellants make two distinct submissions wébard to mitigating factors. First, that
the Trial Chamber did not consider mitigating fastand second, that particular mitigating factors

were not given adequate weidfit.

313. Rule 101(B) of the Rules provides that the “Trighathber shall take into account the
factors mentioned in Article 19(2) of the Statués, well as such factors as: ...any mitigating
circumstances including the substantial cooperatwh the Prosecutor by the convicted person

*"1 Babi¢ Judgment on Sentencing Appeal, para.S&e alspNikoli¢ Sentencing Appeal Judgment, para.Biagojevi:
Appeal Judgment para. 13Brdanin Appeal Judgment, para. 50Bralo Sentencing Appeal Judgment, paraGayfi¢
Appeal Judgment, para. 394.

%72 Brima Appeals Brief, paras 180-181.

473 Kamara Appeals Brief, para. 246.

4" |bid at para. 249.

47> Brima Appeal Brief, paras 184,182; Kamara Appe@Bpara. 237; Kanue Appeal Brief, paras 11.1911
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before or after conviction.” Brima and Kanu argumattthe Trial Chamber failed to consider

mitigating factors'’®

314. In the view of the Appeals Chamber an appellantlehging the weight given by a Trial
Chamber to a particular mitigating circumstance tmesduty of showing that the Trial Chamber

abused its discretion.

315. The mere recital of mitigating factors, as the Algmds have done, without concrete
arguments, does not suffice to discharge the busfldemonstrating that the Trial Chamber abused

its discretiort"’”

E. Double-Counting, Gravity of the Offence and Aggravéing Factors: Ground Twelve of

Brima’'s Appeal

316. Brima submits that the Trial Chamber erred by abersng the following factors in

determining the gravity of the offence as well ggravating factors:

“The brutality and heinousness of the crimes sugctiha drugging of child soldiers, brutal
gang rapes, lengthy periods of enslavement, thenifmiralive of civilians and
amputations.”

317. Although the issue of double-counting was only edidby Brima, it is in the interest of
justice for the Appeals Chamber to consider theesda relation to Kanu and Kamara as well. As
the Trial Chamber notes in the Sentencing Judgnietigre a factor has already been taken into
account in determining the gravity of the offendecannot be considered additionally as an
aggravating factor . . .*™ This prohibition is well established in the caaw lof the international

criminal tribunalst’®

318. In Nikolié, the ICTY Appeals Chamber determined that the | T@hamber had double-
counted by repeating facts concerning the accusgstisral role in the offencé® However, the

Appeals Chamber determined that there was no dadbieting where the Trial Chamber

“7® Brima asserts that the Trial Chamber did not atershis lack of criminal convictions, good reputatin the Army
and contribution to the peace process (Brima Appeiglf, para. 184); Appellant Kanu asserts thatThial Chamber
did not take into consideration his relatively lpasition in the AFRC and that the length of timeitk to conclude the
proceedings caused him unbearable anxiety and hamgaish (Kanu Appeal Brief, para. 11.6, 11.9).

*"7 Simi¢ Appeal Judgment, para. 249vaocka Appeal Judgment, para. 675.

“’8 Sentencing Judgment, para. 23.

*9 Deroniji¢ Trial Judgment, para. 106-10Kjkoli¢ Appeal Judgment, para. 6%faki: Appeal Judgment, para. 411;
Krajisnik Trial Judgment, para. 114Bralo Trial Judgment, para. 27.

80 Nikoli¢ Appeals Judgment, para. 61.
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considered the impact of the crimes on the victimone section and the vulnerability of the victims

in the other sectioff*

319. The Appeals Chamber notes that there were instasfadsuble-counting in the Sentencing

Judgment?®?

320. Although the Trial Chamber made an error by dowdlenting, the Appeals Chamber does

not consider that this error had a significant iotpgon the Appellants’ sentences.

F. Kanu's Eighth Ground of Appeal: Cumulative Convictions and Sentence

1. Submissions of the Parties

321. In his Eighth Ground of Appeal, Kanu submits tha¢ fTrial Chamber erred in law in
imposing a global sentence of fifty years. He asgimat the term of imprisonment shows that the
cumulative convictions entered against him weredistounted for sentencing purpo%&and that
the sentence imposed on him reflects the numbeomf{ictions rather than the underlying criminal
conduct’® Kanu further submits that a more appropriate pgriaht reflects his criminal conduct
and not the number of convictions should replaesedntence imposed on him. In response, the
Prosecution contends that the Trial Chamber wagmund obligation to discount the cumulative

convictions entered against Kanu for sentencingqees.>>

2. Discussion

322. The Trial Chamber stated that the Special Courtuf&tapermits it to impose a single
sentence. It added that in exercising its disanetdhether to impose a single sentence, “[t]he
governing criteria is that the final or aggrega@atence should reflect the totality of the culpable
conduct, or generally, that it should reflect tmauvity of the offences and the overall culpability

the offender, so that it is both just and apprapri&® The Trial Chamber then explained that “[ijn

“81bid at para. 66.

82 AFRC Sentencing Judgment, paras 44, 53, 57, 7BZB5, 96, 107, 112.
“83 Kanu Appeal Brief, para. 8.1.

“84bid at para. 8.3.

85 prosecution Response Brief, para. 3.56.

8¢ AFRC Sentencing Judgment, para. 12.
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the present case the Trial Chamber finds it is @mute to impose a global sentence for the

multiple convictionsn respect of Brima, Kamara and Karid”

323. In the Sentencing Judgment, the Trial Chamber eratexrd all criminal acts for which Kanu
was found responsible under Article 6(1) of thetB& and also referred to the gravity of the
criminal conduct of his subordinates throughout BainDistrict, Freetown and other parts of the
Western Area for which he was found liable undetrche 6(3) of the Statute. The emphasis placed
on Kanu'’s criminal acts demonstrates that the Tiamber ascertained the gravity of the offences
in light of the individual criminal acts rather than light of the multiple Counts for which Kanu
was convicted. This approach ensured that the emtencompasses Kanu’s, overall, criminal

conduct.

324. The Appeals Chamber finds that in imposing sentetiee Trial Chamber considered the

overall criminal conduct of Kanu, rather than thentoer of convictions entered against him.

325. The Appeals Chamber thus finds no error in thelT@hamber's approach that would

warrant its interference with the sentence impo&dund Eight of Kanu’s Appeal therefore fails.

G. Sentence: General Conclusion

326. Having considered all the Grounds of Appeal retatio the Sentencing Judgment of the
Trial Chamber, the Appeals Chamber is satisfied tha Trial Chamber has overall properly

exercised its discretion within the provisionslu Statute of the Court.
327. Article 19(2) of the Statute states as follows:

“In imposing the sentences, the Trial Chamber sheoakke into account such factors as
the gravity of the offence and the individual circumstancesth® convicted person”
(emphasis added).

328. The Trial Chamber, in applying this provision te tase, had this to say:

“Brima, Kamara and Kanu have been found responsdlesome of the most heinous,
brutal and atrocious crimes ever recorded in huhistory. Innocent civilians — babies,
children, men and women of all ages — were murdbsetieing shot, hacked to death,
burned alive, beaten to death. Women and young gigre gang raped to death. Some
had their genitals mutilated by the insertion affgn objects. Sons were forced to rape
mothers, brothers were forced to rape sisters.naregvomen were killed by having their
stomachs slit open and the foetus removed meredgttte a bet amongst the troops as to

87 |bid at para. 12.
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the gender of the foetus. Men were disembowelletltheir intestines stretched across a
road to form a barrier. Human heads were placedtioks on either side of the road to
mark such barriers. Hacking off the limbs of innaiceivilians was commonplace. The
victims were babies, young children and men and evoof all ages. Some had one arm
amputated, others lost both arms. For those viotims survived an amputation, life was
instantly and forever changed into one of depenglehost were turned into beggars
unable to earn any other living and even today eaparform even the simplest of tasks
without the help of others. Children were forcilbhken away from their families, often
drugged and used as child soldiers who were traioekill and commit other brutal
crimes against the civilian population. Those clatiddiers who survived the war were
robbed of a childhood and most of them lost thenxchaf an educatior’®®

The Appeals Chamber is, therefore, satisfied thatny regard to that finding, the Trial Chamber
was justified in imposing a prison sentence o¥f{fi0) years on the Appellant Alex Tamba Brima,
forty-five (45) years on the Appellant Brima Bazgmara, and fifty (50) years on Santigie Borbor
Kanu.

329. The Appeals Chamber finds no cause to interferk thié exercise by the Trial Chamber of

its discretion in sentencing the Appellants.

330. Inthe result the Appellants Appeal against sergdaits.

88 |bid at para. 34.
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X. DISPOSITION
For the foregoing reasonBHE APPEALS CHAMBER
PURSUANT to Article 20 of the Statute and Rule 106 of thédwf Procedure and Evidence;

NOTING the written submissions of the Parties and theit arguments presented at the hearings
on 12, 13 and 14 November 2007;

SITTING in open session;
UNANIMOUSLY;

WITH RESPECT TO THE PROSECUTION’S GROUNDS OF APPEAL ;

HOLDS in regard to Grounds One and Three, that as theelWgmts have been convicted and
sentenced to terms of imprisonment of fifty (50)ange and forty-five (45) years for crimes

committed under Article 6(1) or Article 6(3) of tistatute, in Bombali District and in the Western
Area, it becomes an academic exercise and alsdlggsrto adjudicate further on Grounds One and

Three of the Prosecution’s Appeal;

ALLOWS the Fourth Ground of Appeal relating to joint cnval enterprise but sees no need to
make further factual findings or to remit the cagsehe Trial Chamber for that purpose, having

regard to the interest of justice;

ALLOWS Ground Seven relating to forced marriage but deslito enter a further conviction on

Count 8 of the Indictment;

ALLOWS Ground Nine relating to cumulative convictionst declines to enter such convictions
for responsibility found under Articles 6(1) and3p(f the Statute, having regard to the global

sentences imposed which are adequate;
DISMISSES Grounds Two, Five, Six and Eight;

WITH RESPECT TO BRIMA'S GROUNDS OF APPEAL ;

NOTES that Grounds Two, Three, Seven and Eight have Abandoned;
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DISMISSES the rest of his Grounds, namely Grounds One, Heaue, Six, Nine, Ten, Eleven and
Twelve and AFFIRMS the sentence of fifty (50) years imprisonment inggbdy the Trial

Chamber;

WITH RESPECT TO KAMARA'S GROUNDS OF APPEAL ;

DISMISSES all of Kamara’s Grounds of Appeal,

REVISES the Trial Chamber’s Disposition in respect of Caudit 12 and 13 by substituting Article
6(3) for Article 6(1) of the Statute andFFIRMS the sentence of forty-five (45) years

imprisonment imposed by the Trial Chamber;

WITH RESPECT TO KANU'S GROUNDS OF APPEAL ;

DISMISSES all of Kanu’'s Grounds of Appeal amiFFIRMS the sentence of fifty (50) years
imprisonment imposed by the Trial Chamber;

ORDERS that this Judgment be enforced immediately purswanRule 102 of the Rules of

Procedure and Evidence.

Delivered on 22 February 2008 at Freetown, Siee@nke.

Justice George Gelaga King, Justice Emmanuel Ayoola  Justice Renate Winter

Presiding

Justice Raja N. Fernando Justice Jon M. Kamanda

[Seal of the Special Court for Sierra Leone]
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Xl.  ANNEX A: PROCEDURAL HISTORY

1. The Further Amended Consolidated Indictment on &Briary 2005 (the “Indictment”),
charged the three convicted persons with sevenesriagainst humanity, namely: extermination;
murder; rape; sexual slavery and other forms olugkexiolence; “Other Inhumane Acts”; and
enslavement (Counts 3, 4, 6, 7, 8, 11, and 13eotsely). The Indictment further charged the
three convicted persons with six violations of lgi3 Common to the Geneva Conventions and of
Additional Protocol II, namely: acts of terrorismgllective punishments; violence to life, health
and physical or mental well-being of persons, intipalar murder and mutilation; outrages upon
personal dignity; and pillage (Counts 1, 2, 5, 90,and 14, respectively). In addition, the
Indictment charged the three convicted persons witier serious violations of international
humanitarian law, namely: conscripting or enlistefgldren under the age of 15 years into armed

forces or groups, or using them to participatevatyiin hostilities (Count 12).

2. The Trial Chamber on 20 June 2007, convicted Brikeamara and Kanu of the following:
acts of terrorism; collective punishments; extemtion; murder; violence to life, health and
physical or mental well-being of persons, in paiac murder and mutilation; outrages upon
personal dignity; conscripting children under tlye af 15 years into armed groups and/or using
them to participate actively in hostilities; engawent; pillage; and rape (Counts 1, 2, 3, 4, 5910,
12, 13, 14, and 6¥° The Trial Chamber found Brima and Kamara nottguf “Other Inhumane
Acts,” a crime against humanity, under Article 2@ the Statute (Count 11° The Trial
Chamber did not enter convictions under Count 7sétual slavery and any other form of sexual
violence because Count 7 violated the rule agaiupticity.*** Finally, the Trial Chamber did not
enter a conviction under Count 8 for “Other Inhumalkcts,” a crime against humanity, under
Article 2.i of the Statute, because there was ndezxe of sexual violence as an inhumane act
which was not subsumed under rape (Count 6) orages upon personal dignity, specifically

sexual slavery (Count 9?

3. On 19 July 2007, the Appellants were sentencedrtog of imprisonment for all the Counts

of which they were found guilty. Alex Tamba Brimada Santigie Borbor Kanu were each

“89|bid at paras 2113, 2117, 2121.
“9bid at paras 2115, 2119.
“91bid at para. 95.

92 |bid at paras 2116, 2120, 2123.
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sentenced to a single term of imprisonment of {{&9) years, and Brima Bazzy Kamara to a single

term of imprisonment of forty-five (45) years.

4. On 13 July 2007, the Defence filed a motion requgsin extension of time of four months

to file notices of appeal pursuant to Rule 116hef Rules'

% In the motion it was argued that the
delay in appointing counsel for the three AppeBanbnstituted “good cause” for making the
request. The Appeals Chamber denied the extermoB5 July 2007, holding that the defence

counsel did not haviecus standto make the joint request

5. On 2 August 2007, Notices of Appeal were filed bg Prosecution and the DefefiCe

along with a Joint Defence and Prosecution Motiondn Extension of Time for the Filing of
Appeal Briefs®®® The Appeals Chamber granted the Motion for Extensf Time and ordered
both parties to file their Appeal Briefs no latean 13 September 2047.

6. Also on 2 August 2007, the Prosecution filed a Motifor Voluntary Recusal or
Disqualification of Hon. Justice Robertson, on greund of actual or perceived bi&s. After
granting Hon. Justice Robertson time extensionrespond to the motiot? the Appeals Chamber
rendered its decision on 3 October 20@7ding that the Motion for Recusal lapsed in vieivthe
voluntary resignation of Hon. Justice Robertsori4rSeptember 20G7°

“93 prosecutor v. Brima, Kamara and Kan8CSL-2004-16-A, Urgent Joint Defence RequestEitension of Time
Limit Pursuant to Rule 116 for Filing of Notice Appeal and Appeal Submissions, 13 July 2007.

9 Prosecutor v. Brima, Kamara and KanBCSL-2004-16-A, Decision on Request for Extensibfiime Pursuant to
Rule 116 of the Rules of Procedure and EvidencduRb2007.

% Prosecutor v. Brima, Kamara and Kan8CSL-2004-16-A, Kamara Defence Notice of App&alugust 2007;
Prosecutor v. Brima, Kamara and Kan8CSL-2004-16-A, Public Brima Defence Notice ofpipl 2 August 2007;
Prosecutor v. Brima, Kamara and Kan8CSL-2004-16-A, Kanu’s Notice and Grounds of Agp@ August 2007;
Prosecutor v. Brima, Kamara and KanBCSL-2004-16-A, Public Prosecution’s Notice ofp&pl, 2 August 2007.

49 prosecutor v. Brima, Kamara and Kan8CSL-2004-16-A, Urgent Joint Defence and Prosesutlotion for an
Extension of Time for the Filing of Appeal Briefs August 2007.

97 Prosecutor v. Brima, Kamara and Kan8CSL-2004-16-A, Decision on Urgent Joint Deferacel Prosecution
Motion for an Extension of Time for the filing ofppeals Briefs, 10 August 2007.

9% prosecutor v. Brima, Kamara and Kan®CSL-2004-16-A, Prosecution Motion for VoluntaRecusal or
Disqualification of Justice Robertson, 2 August 200

99 Prosecutor v. Brima, Kamara and KanBCSL-2004-16-A, Public Order Extending Time fdlirl§ a Response to
‘Prosecution Motion for Voluntary Recusal or Distifieation of Justice Robertson,” 16 August 20®Ptpsecutor v.
Brima, Kamara and KanuSCSL-2004-16-A, Public Order Extending Time fdlirfg a Response to ‘Prosecution
Motion for Voluntary Recusal or Disqualification dfistice Robertson,” 28 August 2007.

%% prosecutor v. Brima, Kamara and Kan8CSL-2004-16-A, Public Decision on Prosecutiontibto for Voluntary
Recusal or Disqualification of Justice Robertsdhtober 2007.
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7. The Prosecution also filed a Motion on 2 August20@questing an extension of the page
limit for its consolidated Appeal Brief from 170 ges to 250 pageS® On 24 August 2007, the
Pre-Hearing Judge Hon. Justice Winter, authoribedRrosecution to file an Appeal Brief of no
more than 250 pages, and extensions of no more2thg@ages each for the Appeal Briefs of Brima,

Kamara and Kani%

8. The Prosecution and the Appellants filed their eetipe appeal briefs on 13 September
2007. The response briefs of the Parties were fited October 2007 and replies were submitted
on 9 October 2007

9. Oral arguments of the Parties were heard by theeAlspChamber on 12, 13 and 14
November 2007.

01 prosecutor v. Brima, Kamara and KariBCSL-2004-16-A, Urgent Prosecution Motion forEatiension of the Page
Limit for its Appeal Brief, 2 August 2007.

%02 prosecutor v. Brima, Kamara and Kan®CSL-2004-16-A, Decision on Urgent Prosecutiontido for an
Extension of the Page Limit for its Appeal Brief, 2ugust 2007.

°%3 prosecutor v. Brima, Kamara and Kan8CSL-2004-16-A, Kamara Response to the Prosecé(ipeal Brief, 4
October 2007Prosecutor v. Brima, Kamara and KansCSL-2004-16-A, Respondent’'s Submissions — Kagigiice,
4 October 2007Prosecutor v. Brima, Kamara and Kan8CSL-2004-16-A , Brima Response to Prosecutidpigeal
Brief, 4 October 2007RProsecutor v. Brima, Kamara and KantCSL-2004-16-A, Response Brief of the Prosecudon
October 2007.

04 prosecutor v. Brima, Kamara and KanBCSL-2004-16-A, Submissions in Reply — Kanu Deéet® October 2007;
Prosecutor v. Brima, Kamara and KanBCSL-2004-16-A, Reply Brief of the ProsecutiorQ&ober 2007.
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XIl.  ANNEX B: GLOSSARY

A. Cases Cited

1. Special Court for Sierra Leone

Prosecution v. Brima, Fofana and, Kondev@&CSL-03-11-PT, Trial Chamber I, Decision on the
Preliminary Defence Motion on the Lack of Persodatisdiction Filed on Behalf of Accused
Fofana, 3 March 2004.

Prosecutor v. Brima, Kamara and Kan8CSL-04-16-PT-046, Decision and Order on Defence
Preliminary Motion on Defects in the Form of thalictment, 1 April 2004 [Kamara Form of the
Indictment Decision].

Prosecutor v. NormanFofana and KondewaSCSL-2004-14-AR72(E), Appeals Chamber,
Decision on Preliminary Motion Based on Lack ofisdiction (Child Recruitment), 31 May 2004
[Norman Child Recruitment Decision].

Prosecutor v. Brima, Kamara and Kan8&CSL-04-16-T Trial Chamber, Decision on Defence
Motions for Judgment of Acquittal pursuant to R8& 31 March 2006 [Rule 98 Decision].

Prosecutor v. Brima, Kamara and Kan8CSL-04-16-T, Special Court for Sierra Leoneallri
Chamber, Decision on Defence Motions for Judgmémaguittal Pursuant to Rule 98, Separate
Concurring Opinion of Hon. Justice Julia SebutirgleMarch 2006 [Sebutinde Rule 98 Opinion].

Prosecutor v. Brima, Kamara, and Kgn$CSL-04-16-T, Special Court for Sierra Leone,
Judgment, Trial Chamber II, 20 June 2007 [AFRC I Thielgment].

Prosecutor v. Brima, Kamara and KanaCSL-04-16-T, Special Court for Sierra Leone ginent,
Trial Chamber I, 20 June 2007, Partly Dissentingni»n of Justice Doherty on Count 7 (Sexual
Slavery) and Count 8 (‘Forced Marriages’) [Dohdegyrtly Dissenting Opinion].

Prosecutor v. Brima, Kamara and KanBCSL-04-16-T, Special Court for Sierra Leone ginent,
Trial Chamber II, 20 June 2007, Separate Concurfpynion of Justice Julia A. Sebutinde
Appended to Judgment Pursuant to Rule 88(C) [Seteitbeparate Concurring Opinion].

Prosecutor v. Brima, Kamara and Kan8CSL-2004-16-T, Corrigendum to Judgment Filed®bn
June 2007, 19 July 2007 [Corrigendum to AFRC Trialgment].

Prosecutor v. Brima, Kamara and Kan®bsCSL-04-16-T, Special Court for Sierra Leone,
Sentencing Judgment, Trial Chamber 11, 19 July 2@0FRC Sentencing Judgment].

2. The International Criminal Tribunal for the forméungoslavia

Prosecutor v. AleksovskiT-95-14/1-A, Appeals Chamber, Judgment, 24 M&000 PAleksovski
Appeal Judgment].

Prosecutor v. Baldi IT-03-72-A, Appeals Chamber, Judgment on Sentgngppeal, 18 July 2005
[Babic Sentencing Appeal Judgment].

110
Case No. SCSL-2004-16-A 3 March 2008



Prosecutor v. Blagojeviand Jokic,IT-02-60-T, International Criminal Tribunal for éhformer
Yugoslavia, Trial Chamber, Judgment, 17 JanuarypZBgojevicTrial Judgment].

Prosecutor v. Blagojewi and Jokic, IT-02-60-A, Appeals Chamber, Judgment, 9 May 2007
[Blagojevi Appeal Judgment].

Prosecutor v. Blaskj IT-95-14, International Criminal Tribunal for th@mer Yugoslavia,
Trial Chamber, Judgment, 3 March 20@80gski¢ Trial Judgment].

Prosecutor v. Blaskj IT-95-14-A, International Criminal Tribunal foné former Yugoslavia,
Appeals Chamber, Judgment, 29 July 2@k$kic Appeal Judgment].

Prosecutor v. BralolT-95-17-S, International Criminal Tribunal foretfiormer Yugoslavia,
Trial Chamber, Sentencing Judgment, 7 December pB@o Sentencing Appeal Judgment].

Prosecutor v. BralolT-95-17-A, International Criminal Tribunal forefformer Yugoslavia,
Appeals Chamber, Judgment on Sentencing Appeal,p@l 2007 Bralo Sentencing Appeal
Judgment].

Prosecutor v. Bfanin, IT-99-36, Trial Chamber, Decision on Motion tosbiiss Indictment, 5
October 1999Brdanin Decision on Motion to Dismiss Indictment].

Prosecutor v. Bfanin, ICTY-99-36-1, International Criminal Tribunal ftine former Yugoslavia,
Trial Chamber, Decision on Objections by Momir €db the Form of the Amended Indictment, 20
February 2001Brdanin Form of the Indictment Decision].

Prosecutor v. Bfanin, IT-99-36-A, International Criminal Tribunal for tHermer Yugoslavia,
Appeals Chamber, Judgment, 3 April 208Tdanin Appeal Judgment].

Prosecutor v. Delalic, Mucic, Delic, and Land4®-96-21-T, International Criminal Tribunal for
the former Yugoslavia, Trial Chamber, JudgmentNb§ember 1998(elebii Trial Judgment].

Prosecutor v. Delalic, Mucic, Delic, and Land4®-96-21-A, International Criminal Tribunal for
the former Yugoslavia, Appeals Chamber, Judgme®, February 2001 (elibi¢i Appeal
Judgment].

Prosecutor v. Derongi, ICTY-02-61-S, Trial Chamber, Sentencing Judgméft, March 2004
[Deronji¢ Sentencing Judgment].

Prosecutor v. Derongi, IT-02-61-A, International Criminal Tribunal foné former Yugoslavia,
Appeals Chamber, Judgment on Sentencing Appealu®®005 Deronji¢c Appeal Judgment].

Prosecutor vGalié, IT-98-29-T, International Criminal Tribunal fdne former Yugoslavia,
Trial Chamber, Judgment and Opinion, 5 Decemb@B82Bali¢ Trial Judgment].

Prosecutor v. Gati, IT-98-29-A, International Criminal Tribunal foné former Yugoslavia,
Appeals Chamber, Judgment, 30 November 2@a8i¢ Appeal Judgment].

Prosecutor v. Halilowv, IT-01-48-T, International Criminal Tribunal fdné former Yugoslavia,
Trial Chamber, Judgment, 16 November 2088l{lovi¢ Trial Judgment].

111
Case No. SCSL-2004-16-A 3 March 2008



Prosecutor v. HaradingjiT-04-84, International Criminal Tribunal for tii@rmer Yugoslavia, Trial
Chamber, Decision on Motion to Amend the Indictmantd on Challenges to the Form of the
Amended Indictment, 25 October 20G¢#afadinaj Form of the Indictment Decision].

Prosecutor v. JoKj IT-01-42/1-A, International Criminal Tribunal ftine former Yugoslavia,
Appeals Chamber, Judgment on Sentencing AppealAgfust 2005 Joki¢c Sentencing Appeal
Judgment].

Prosecutor v. Kordi & Cerkez IT-95-14/2-T, International Criminal Tribunal fahe former
Yugoslavia, Trial Chamber, Judgment, 26 FebruaBidBordi¢ Trial Judgment].

Prosecutor v. Kordi & Cerkez IT-95-14/2-A, International Criminal Tribunal fahe former
Yugoslavia, Appeals Chamber, Judgment, 17 Deceli®t Kordi¢ Appeal Judgment].

Prosecutor v. KrajisnikiT-00-39 & 40, International Criminal Tribunalrfthe former Yugoslavia,
Trial Chamber, Decision Concerning Preliminary Mation the Form of the Indictment, 1 August
2000 Krajisnik Decision on Form of the Indictment].

Prosecutor v. KrnojeladT-97-25, International Criminal Tribunal for tii@rmer Yugoslavia,
Trial Chamber, Decision on the Defence Preliminkigtion on the Form of the Indictment, 24
February 1999Krnojelac Form of the Indictment Decision].

Prosecutor v. KrnojeladT-97-25, International Criminal Tribunal for tih@rmer Yugoslavia,
Trial Chamber, Decision on Form of Second Amendedictment, 11 May 2000KJrnojelac
Decision on Form of Second Amended Indictment].

Prosecutor v. KrnojeladT-97-25, International Criminal Tribunal for tii@rmer Yugoslavia,
Trial Chamber, Judgment, 15 March 2(82nojelac Trial Judgment].

Prosecutor v. KrnojeladT-97-25-A, International Criminal Tribunal foné former Yugoslavia,
Appeals Chamber, Judgment, 17 September 20G8][elac Appeal Judgment].

Prosecutowv. Krsti¢, IT-98-33-T, International Criminal Tribunal fane former Yugoslavia,
Trial Chamber, Judgment, 2 August 208tdti¢ Trial Judgment].

Prosecutor v. Kunaraet al, 1T-96-23 & 1T-96-23/1-A, International Criminalribunal for the
former Yugoslavia, Appeals Chamber, Judgment, 12 A002 Kunara’ Appeal Judgment].

Prosecutor v. Kupreski et al, 1T-95-16-A, International Criminal Tribunal forhé former
Yugoslavia, Appeal Chamber, Judgment, 23 Octobel 2Qupreski Appeal Judgment].

Prosecutor v. Kupreski et al, IT-95-16-T, International Criminal Tribunal forhé former
Yugoslavia, Trial Chamber, Judgment, 14 January)2BQpreske Trial Judgment].

Prosecutor v. Kweka et al., IT-98-30-PT, International Criminal Tribunal fothd former
Yugoslavia, Trial Chamber, Decision on Defence iRvelary Motions on the Form of the
Indictment, 12 April 1999Kvocka Form of the Indictment Decision].

Prosecutor v. Kwka et al., IT-98-30/1-T, International Criminal Tribunal forhé¢ former
Yugoslavia, Trial Chamber, Judgment, 2 NovemberlZ8@ocka Trial Judgment].

112
Case No. SCSL-2004-16-A 3 March 2008



Prosecutor v. Kwka et al, IT-98-30/1-A, International Criminal Tribunal fothe former
Yugoslavia, Appeals Chamber, Judgment, 28 Febr2@d$ Kvocka Appeal Judgment].

Prosecutor v. Limaj et allT-03-66-T, International Criminal Tribunal forgiformer Yugoslavia,
Trial Chamber, Judgment, 30 November 2005 ) Trial Judgment].

Prosecutor v. Naletidi and Martinové, 1T-98-34, International Criminal Tribunal for tHermer
Yugoslavia, Trial Chamber, Decision on Prosecutidotion to Amend Count Five of the
Indictment, 28 November 2000l&letili¢c Decision on Motion Amend Indictment].

Prosecutor v. Naletiti and Martinove, 1T-98-34-T, International Criminal Tribunal foné former
Yugoslavia, Trial Chamber, Judgment, 31 March 2008etili¢ Trial Judgment].

Prosecutor v. Naletiti and Martinové, IT-98-34-A, International Criminal Tribunal fone former
Yugoslavia, Appeals Chamber, Judgment, 3 May 20&dtilic Appeal Judgment].

Prosecutor v. Momir Nika#i IT-02-60/1-A, International Criminal Tribunal fothe former
Yugoslavia, Appeals Chamber, Judgment on Senterqgipgal, 8 March 2006\ikoli¢ Sentencing
Appeal Judgment].

Prosecutor vOri¢ IT-03-68-T, International Criminal Tribunal for tliermer Yugoslavia,
Trial Chamber, Judgment, 30 June 2006i§ Trial Judgment].

Prosecutor v. Simdj IT-95-9-T, International Criminal Tribunal for énformer Yugoslavia, Trial
Chamber, Judgment, 17 October 2088 Trial Judgment].

Prosecutor v. Sindj IT-95-9-A, International Criminal Tribunal for étformer Yugoslavia, Appeals
Chamber, Judgment, 28 November 2086t Appeal Judgment].

Prosecutor v. Stanka¥ilT-96-23/2-PT, International Criminal Tribunalrfthe former Yugoslavia,
Trial Chamber, Decision on the Defence’s Prelimyrdotion on the Form of the Second Amended
Indictment, 2 April 2003 $tankowt Form of the Indictment Decision].

Prosecutor v. Stakj 1T-97-24-A, International Criminal Tribunal for éhformer Yugoslavia,
Appeals Chamber, Judgment, 22 March 2@k Appeal Judgment].

Prosecutor v. Tadj IT-94-1, International Criminal Tribunal for thermer Yugoslavia,
Trial Chamber, Opinion and Judgment, 7 May 19B&di¢ Trial Judgment].

Prosecutor v. Tadi IT-94-1-A, International Criminal Tribunal for tfermer Yugoslavia, Appeals
Chamber, Judgment, 15 July 199%gic Appeal Judgment].

Prosecutor v. Vasiljevj IT-98-32-T, International Criminal Tribunal fohe former Yugoslavia,
Trial Chamber, Judgment, 29 November 2(00@2@siljevic Trial Judgment].

Prosecutor v. Vasiljeyj IT-98-32-A, International Criminal Tribunal folné former Yugoslavia,
Appeals Chamber, Judgment, 25 February 20@&ifjevic Appeal Judgment].

113
Case No. SCSL-2004-16-A 3 March 2008



3. The International Criminal Tribunal for Rwanda

Prosecutor v. AkayesUiCTR-96-4-T, International Criminal Tribunal f&twanda, Trial Chamber,
Judgment, 2 September 19%&ayesurrial Judgment].

Prosecutor v. BagilishemdCTR-95-1A-A, International Criminal Tribunal fdRwanda, Appeals
Chamber, Appeal Judgment, 3 July 20B2adgilishemaAppeal Judgment].

Prosecutor v. Bizimungu]CTR-99-50-I, International Criminal Tribunal foRwanda, Trial
Chamber, Decision on Prosecutor’'s Request for Léavéle an Amended Indictment, 6 October
2003.

Gacumbitsi v. ProsecutorlCTR-2001-64, International Criminal Tribunal forwRRnda, Trial
Chamber, Judgment, 17 June 20G4¢umbitsiTrial Judgment].

Gacumbitsi v. ProsecutolfCTR-2001-64-A, International Criminal Tribunal f&wanda, Appeals
Chamber, Judgment, 7 July 20@&scumbitsiAppeal Judgment].

Prosecutor v. Kajelijeli ICTR-98-44A-T, International Criminal Tribunal foRwanda, Trial
Chamber, Judgment and Sentence, 1 December R@fdifeli Trial Judgment].

Prosecutor v. Kajelijeli,ICTR-98-44A-A, International Criminal Tribunal fdRwanda, Appeals
Chamber, Judgment, 23 May 200&jelijeli Appeal Judgment].

Prosecutor v. Kayishema and Ruzindarn@TR-95-1-T, International Criminal Tribunal for
Rwanda, Trial Chamber, Judgment, 21 May 190&yjshemarlrial Judgment].

Prosecutor v. MusemalCTR-96-13-A, International Criminal Tribunal foRwanda, Trial
Chamber, Judgment and Sentence, 27 January ROGeMmaTlrial Judgment].

Prosecutor v. NiyitegekalCTR-96-14-T, International Criminal TribunalrfRwanda,
Trial Chamber, Judgment and Sentence, 16 May J0ztegekaTrial Judgment].

Prosecutor v. NiyitegekalCTR-96-14, International Criminal Tribunal forwRnda, Appeals
Chamber, Judgment, 9 July 200diyitegekaAppeal Judgment].

Prosecutor v. Ntagerura et alCTR-99-46-T, International Criminal Tribunal fBwanda,
Trial Chamber, Judgment and Sentence, 25 Febr@@4 RitageruraTrial Judgment].

Prosecutor v. Ntagerura et allCTR-99-46-A, International Criminal Tribunal foRwanda,
Appeals Chamber, Judgment, 7 July 20Q&feruraAppeal Judgment].

The Prosecutor v. NtakirutimandCTR-96-10-A & ICTR-96-17-A, International Crimah Tribunal
for Rwanda, Appeals Chamber, Judgment, 13 Deceftiet NtakirutimanaAppeal Judgment].

Prosecutor v. RutagandalCTR-96-3-T, International Criminal Tribunal for wanda, Trial
Chamber, Judgment and Sentence, 6 December Re@8dandarrial Judgment].

Prosecutor v. RutaganddCTR-96-3-A, International Criminal Tribunal fdRwanda, Appeals
Chamber, Judgment, 26 May 20GRufagandaAppeal Judgment].

114
Case No. SCSL-2004-16-A 3 March 2008



Prosecutor v. Semanzk; TR-97-20-T, International Criminal Tribunal fomRnda,
Trial Chamber, Judgment and Sentence, 15 May 288@&nzdrial Judgment].

4. Other Court Decisions

Cotterill v. Lemprierd1890] L. R. 24 Q.B.D. 634; 62 L.T. 695.

<

. Thompso[l914] 2 K.B. 99.

<

. Surrey JJ x p. Witheric§1932] 1 K.B. 450.

. Disney1933] 2 K.B. 138.

<

. Joneg¢1974), 59 Cr.App.R. 120.

A 0 A0 DD
<

<

. Johnsofil945] K.B. 419, 424-425.

Lansana and Eleven Others v.[R971] 186 ALR S.L.
United States v. Robinso®51 F.2d 1188 (6th Cir. 1981).
United States v. Aguilai756 F.2d 1418 (9th Cir. 1985).
United States v. Sturdivar244 F.3d 71 (2d Cir. 2001).

United States v. Ramirez-Martin€z3 F.3d 903 (9th Cir. 2001).

B. Special Court Instruments

Security Resolution 1315, UNSCOR, 4186th Mtg., UR@ S/RES/1315 (14 August 2000)

Rules of Procedure and Evidence, adopted on 16ada002, as amended on 7 March 2003, 1
August 2003, 30 October 2003, 14 March 2004, 29 26§4, 14 may 2005, 13 May 2006, 24
November 2006, 14 May 2007 and 17 November 200dlgRof the Special Court”]

Statute of the Special Court for Sierra Leone, &adeto the Agreement Between the Untied
Nations and the Government of Sierra Leone on ttalishment of a Special Court for Sierra
Leone, United Nations and Sierra Leone, 16 Jan@af?, 2178 U.N.T.S. 138 [“Statute of the
Special Court].

Agreement between the United Nations and the Govent of Sierra Leone on the Establishment
of a Special Court for Sierra Leone, United Nati@msl Sierra Leone, 16 January 2002, 2178
U.N.T.S. 138 [Special Court Agreement].

C. International Legal Instruments

Charter of the International Military Tribunal, Ldon, 8 August 1945.

115
Case No. SCSL-2004-16-A 3 March 2008



Control Council Law No. 10, Berlin, 20 December 394

Charter of the International Military Tribunal dfd Far East, Tokyo, 19 January, 1946.
Statute of the International Criminal Tribunal tbe former Yugoslavia.

Statute of the International Criminal Tribunal fewanda.

Rome Statute of the International Criminal Court.

D. Secondary Sources

Charles Wright and Arthur Miller, Federal Practased Procedure, (3d ed.).

116
Case No. SCSL-2004-16-A 3 March 2008



