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STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantapplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958 (the Act).

The applicant, who claims to be a citizen of ENM&dbr, arrived in Australia on [date
deleted under s.431(2) of tMagration Act 1958 as this information may identify the
applicant] October 2010 and applied to the Depantro€lmmigration and Citizenship
for the visa [in] January 2011. The delegate detidaefuse to grant the visa [in] April
2011 and notified the applicant of the decision.

The delegate refused the visa application on teeshhathe applicant is not a person
to whom Australia has protection obligations unitier Refugees Convention.

The applicant applied to the Tribunal [in] April2Dfor review of the delegate’s
decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid
application for review under s.412 of the Act.

RELEVANT LAW

6.

Under s.65(1) a visa may be granted only if thasilee maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Ausiald whom the Minister is satisfied
Australia has protection obligations under the 1@8hvention relating to the Status of
Refugees as amended by the 1967 Protocol relatitigetStatus of Refugees (together,
the Refugees Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

9.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingtticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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17.

The High Court has considered this definition muanber of cases, notalbBhan Yee
Kinv MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225MIIEA vV
Guo (1997) 191 CLR 559Chen $hi Hai v MIMA (2000) 201 CLR 293VIIMA v Haji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar (2002) 210 CLR IMIMA v Respondents
S152/2003 (2004) 222 CLR 1Applicant Sv MIMA (2004) 217 CLR 387 angippellant
S395/2002 v MIMA (2003) 216 CLR 473.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significartysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, where such hardship or dehiaatens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court hasl@&xed that persecution may be
directed against a person as an individual orragmber of a group. The persecution
must have an official quality, in the sense that dfficial, or officially tolerated or
uncontrollable by the authorities of the countrynafionality. However, the threat of
harm need not be the product of government poliayay be enough that the
government has failed or is unable to protect g@ieant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persasuto

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besoldy attributable to a Convention reason. However,gergon for multiple
motivations will not satisfy the relevant test .sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
S.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aamtion reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if
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stateless, unable, or unwilling because of hisesrféar, to return to his or her country
of former habitual residence. The expression ‘tleéqetion of that country’ in the
second limb of Article 1A(2) is concerned with exi@ or diplomatic protection
extended to citizens abroad. Internal protectiamergertheless relevant to the first limb
of the definition, in particular to whether a feamwell-founded and whether the
conduct giving rise to the fear is persecution.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

19.

20.

21.

22.

23.

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal
also has had regard to the material referred therdelegate’s decision, and other
material available to it from a range of sources.

According to the protection visa application, tipplecant is a male born on [date
deleted: s.431(2)] in Santa Ana, El Salvador. Hagleted year ten of school and is
fluent in Spanish. The applicant described his pation before coming to Australia as
bus driver. He was separated in February 2006.

The applicant claimed that he is afraid he willdssassinated by the authorities as a lot
of people have been killed only because they desagith how the government is
“massivy the country” He claimed that National iCRolice (PNC) or another
government authority will harm him because he hiEsady received three death threats
and one assassination attempt and was lucky tpesk® does not think the

authorities will protect him as they have alreadlyd to kill him. The applicant referred
to an article which he had attached which he cldiniscusses the killing of a police
officer by another police officer and stated thas tmeant that civilians are at high risk
of being murdered even if they have not committedrae.

In a statutory declaration attached to the appboathe applicant claimed that he has
political problems in El Salvador. He received thdeath threats and [in] October 2010
there was an attempt on his life. At around 1:38am@e men with masks and one man
carrying a pistol knocked on his door and shoutedhim to open the door They shot in
the air and told him because he is against thergowent, next time he will be killed.
The applicant claimed that he has always been gtiogeagainst the politics of the
current government because the authorities doooétdfter the people in an efficient
manner. He has spoken to other bus drivers at tmk and also with some of his
passengers.

The applicant claimed that due to the three ddathats he received before coming to
Australia the first time, he had thought he shasH for political asylum but he had to
return to El Salvador due to his visa expiring @gptember 2010. He went back
thinking things had changed but unfortunately tiveye the same. He claimed after
receiving the death threats by phone he startesiviag treatment from a psychologist
in El Salvador. He saw the psychologist on thremsions; [in] January 2010, [in]
April 2010 and [in] September 2010. He has contihteeeiving treatment in Australia
as he is affected by these incidents. He is affdid returns to El Salvador he will be
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killed. He requested that he be able to stay w#Hdmily in Australia for the rest of
his life.

The applicant also provided a typed undated l&tben his psychologist, [Ms A],

which was translated. The translation is writtem asatutory declaration which is
undated and unsigned and is made by the appli€hatstatutory declaration states that
the applicant has been receiving psychologicatrireat for about eight months,
presenting difficulties sleeping and acute anxétya result of “treating situation in his
job” and that he is in the process of recuperatioinis mental health. It also states that
the paper is for the applicant’s use, “as his carerece” and “was done in the town of
Santa Ana, El Salvador, Central America [date]/08(2.

The Department also received the following documé@nsupport of the applicant’s
application for protection:

[name deleted: s.431(2)]'s El Salvador Blog datafifebruary 2010 and [in]

January 2006;

A letter from [Mr B] dated [in] November 2010;

Letter of support from [Ms C];

Letter from [Dr D], [Medical] Centre, dated [in] Dember 2010; and

Five newspaper articles which are undated and wosdwand have partial translations
(not completed by an accredited translator).

At the interview with the Department held [in] Mar2011, the applicant submitted a
letter from [Mr E], Advocate and Counsellor, in popt of his application, confirming
that he has provided the applicant clinical coumgehlnd psychotherapy since
[January] 2011.

[In] April 2011, the delegate refused to grant #pplicant a Protection (Class XA)
visa. The applicant subsequently applied to thbulral for review of that decision [in]
April 2011. Attached to the review application veasopy of the delegate’s decision
and a letter from [Mr E] dated [in] March 2011.

Theapplicant appeared before the Tribunal [in] Augi@l1 to give evidence and
present arguments. The Tribunal hearing was coadweith the assistance of an
interpreter in the Spanish and English languages.

The applicant stated that he was born [in] Aug@&2lin Santa Ana, El Salvador. He
lived in the city of Santa Ana. He received tenrgesducation and is fluent in Spanish.
He worked as a bus driver in El Salvador. He worflkeca company called [name
deleted: s.431(2)] for twenty to twenty one ye#lvbien asked if that was his only job,
the applicant stated that for all his life he hasked as a bus driver. The applicant
stated that he first came to Australia [in] Jun&@@nd went back to El Salvador [in]
September 2010. He returned to Australia [in] Oetd010. He departed El Salvador
legally. The applicant stated that he has two céida boy aged [age deleted: s.431(2)]
and girl aged [age deleted: s.431(2)]. They liv&amta Ana with their mother. He is in
contact with them every week. He has been sepaitatedhis wife for four years. The
applicant stated that all the rest of his famielin Australia.

The Tribunal asked the applicant about the polipcablems he had in El Salvador.
The applicant stated that he is a driver and heAwa#ling problems; basically he had
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threats because of the work he did. He statedstiraetimes the situation is bad
because there are strikes. Then the governmersféhem back to work and then they
are in trouble from the people who organised thkest. The authorities, the police, ask
them to go back to work. If he is truthful, hefarred not to do so because the police
have threatened them. The police would tell theam ttey would kick them out of
work and even kill them if they did not go backatork. He received threats by phone
[in] January 2010. He received many phone callrafirds and again [in] April 2010
he received threats again. His family in Austraitited him to come here and that is
the reason he came to Australia the first timeth&tbeginning he did not mention
anything to his family but then while he was heeedid tell them and they said they
should do something about this and he could amp$gay. At that time he did not apply
because he had it in his mind to go back.

The Tribunal asked the applicant who called thikessr The applicant stated that in El
Salvador there are groups that are supposed togp®ring the people called
committees. For instance, if transport fares gahugre are strikes, people get
organised, and they want to stop the increase TTibenal asked the applicant who
was part of this committee. He stated unions. He med a member of the union. The
applicant confirmed that the union would call ttiékes. When asked how often these
strikes occurred, the applicant stated every tigteopgoes up so they are very
frequent. The Tribunal asked the applicant if ak lrivers would go on strike. He
stated yes. When asked how long these strikes wguutth for, the applicant stated that
they would go for one day, sometimes one day amalfaThe Tribunal asked the
applicant what his employer would do in responsthése strikes. He stated that his
employer would want them to go back to work and ladell them that they will be
supported by the police but they do not want tdgck to work because if they do
people then throw stones at them and it is verfycdit to work. They really do not
want to work because in the end they are worse off.

The Tribunal asked the applicant to explain whatgbvernment would do when he
says the government forced them back to work. PpdiGant stated that when he refers
to the government he means police. The policdhelh they are going to protect them
but when they still say no, then problems starttainglats and they are told they will be
kicked out. They are accused of taking sides vhighunions. The applicant confirmed
that all his colleagues are threatened by the @olibe Tribunal asked the applicant
how he and his colleagues responded to these $Hreat the police. He stated that
they would resist because they were very scargdwioelld be killed by the police. The
applicant stated that when he went back home &eaBlador he thought everything was
going to be okay but to the contrary everything wasse. He received a third threat.
[In] October 2010 they came to his house and knickethe door and told him that
they were going to kill him. He did not open theodadl his was on a [weekday] at
1:35am. They accused him of being one of the osgasj one of the people who did
not resume work and that he was supporting thkeestri The Tribunal noted that when
it asked him how he and his colleagues respondd#tetthreats from the police, he
answered that they resisted the police becausentby scared the police would Kill
them. The Tribunal put to the applicant that it waslear given that he claimed it was
the police who had threatened to kill them if tlgy not go back to work and what he
was saying was that they did not go back to worthag were scared they would be
killed by the police. The Tribunal noted that tdid not make sense. The applicant
stated that it makes sense because when the gstrédtes happen the normal people
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burn the buses. The Tribunal queried whether hstegsgoing back to work because
he was afraid of the people who burn the busesianhthe police. The applicant stated
his company would tell them to go back to worklaspolice are supporting them but
one police officer on the bus is not enough agansbb.

The Tribunal asked the applicant when he firstikexkthreats. The applicant stated
that it was [in] January 2010. He received thedhby phone. They rang him
threatening him many times. The Tribunal querie@thbr this was the first time he
was threatened. He confirmed this was correct. \is&ed what the caller said to him,
the applicant stated that they told him anytimeelveas a strike, if he did not go back
to work there would be problems. The Tribunal astkedapplicant if he knew who the
caller was. He stated that unfortunately in El 8dbr, everyone knows everything and
it is well-known that employers pay the police dhe police make sure they go back to
work. They really do not care if they are killedrat. He is not sure if Australia is
aware that many drivers have been killed whileidg\buses. The applicant confirmed
it was the police who called him.

The Tribunal asked the applicant if he did anythaftgr receiving this threatening
phone call. The applicant stated that he continertking because he needed to work
but after the third occasion, not anymore. The Umdd asked the applicant if he told
anyone about the threat he received. He statedhéhtatld his family in Australia; he
told his mum. The Tribunal noted that he had bebuasadriver for twenty to twenty
one years and therefore it imagined over thosesyeahad participated in strikes. The
applicant stated that he would not say participdtewas just a driver and if there was
a strike, he was in the strike because of thetfedirhe had of being hurt. He confirmed
that there had been strikes throughout the yeahatideen a driver, including during
the war. The Tribunal put to the applicant thaegithat he had been a driver for some
twenty years, why did he think he was threatendd ior2010, for the first time, and
not in the years before when he had gone on dtekause he was scared not to. The
applicant stated that because in the past, dueetwar in El Salvador there were two
factions, the guerrillas and the army, whereas naswifferent.

The applicant stated that he next received a thngaj call [in] April 2010. The
Tribunal asked the applicant if he received anisdatween January and April. He
stated no. The applicant stated that the callertb@ same thing; he was supposed to
obey what they told him to do. The Tribunal askeslapplicant if there had been any
strikes between January and April. He stated thadebeen two and he had gone on
strike. The Tribunal asked the applicant if anythirappened to him at the time of
those strikes or directly after given that he hadrbthreatened in January not to
participate in the strikes. He stated no; the ¢imilyg was that he heard comments that
people who joined in would have problems. The Tmddwasked the applicant if he
received any further calls after [April] 2010. Hated no. He continued working and
afterward his family invited him. The Tribunal askine applicant if there were any
more strikes between [the last phone call in] ARGLO and before he came to
Australia in June. He stated yes.

The Tribunal asked the applicant if he was a membany political party or group; it
noted that he had told the Tribunal he was not enbee of the union so queried
whether he was affiliated with any other group. @belicant stated no; he just worked.
The Tribunal asked the applicant if he had anyr@siein politics. He stated no; he just
did his work. The Tribunal asked the applicantdffiad any particular beliefs or
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opinions he held about the government or anythisg ef a political nature. The
applicant stated no; the only thing he thought thas the government does not support
the workers; they do not protect them. The Tribasided the applicant if he spoke to
anyone about these particular beliefs he had abheujovernment and its lack of
support of the workers. He stated only with hideagjues; just amongst themselves and
just to support each other. The Tribunal askedaficant if he was involved in any
actions protesting against the government. Thécegmb stated no. The days he did not
work he would just stay at home. He confirmed herait engage in any type of

political activity in El Salvador.

The Tribunal asked the applicant where he wouldehhese discussions with his
colleagues and what would they discuss. The apylgtated after hours when they had
finished work because his company would take theméhafter work. When they
finished work they would get together and discusblems while waiting for the
company bus. They never talked about these thingeebus. They would discuss the
fear they had from the threats from the policehay twere supposed to go back to
work. He confirmed most of his colleagues receitrexse threats from the police. The
police killed many of their colleagues.

The applicant stated that he worked right up umsiltrip to Australia in June 2010. The
Tribunal asked the applicant if he received anyntloreats between the phone call he
received in April and when he left to come to Aab& in June. He stated only when he
returned. The applicant confirmed that when he veewck to El Salvador he returned to
his job as a bus driver until he had the thre&iltdnim [in] October 2010. He

confirmed that was the third threat against him.

The applicant stated [in] October 2010, three armed with their faces covered,
turned up and knocked on his door. They told hiis tiime it was his turn. He could
see them through the window and he decided ngbéo the door. They told him that
they would return to kill him next time. The Tribalrasked the applicant if he
acknowledged the knock on the door or said anythitegsaid he did not. He explained
that at his house there was the door and a wincal\ha was very close to the window
and he was looking out the window. It was just Imnthe house as he lives alone. The
Tribunal asked what the three men did when thegkeo on the door and he did not
answer. He stated that after roughly ten minutes ikt door neighbours turned on
their lights and that was when they drove awayy™ad they would come back. The
Tribunal asked the applicant if the men did anygheise. He said no. The Tribunal
gueried whether the men only told him that it wessturn and the next time they will
kill him. The applicant stated that they told hinat night they are going to kill him.
The Tribunal asked the applicant if these men aemeed. He stated that they were
armed; they had pistols. When asked how he knewtthd pistols the applicant stated
that through the window he could see them. Theme Wwars in front of his windows
and that was the reason he did not reply or sathargy The Tribunal asked the
applicant if these three armed did anything elserthan verbally threaten him. He
stated that they were shaking his door.

The Tribunal asked the applicant what he did afisrincident. The applicant stated
that he was very afraid and because he still hadid visa he decided to come back to
Australia. He did not go back to work after thisigent [in] October 2010. He stayed
two more nights at home and then he stayed witlead. The Tribunal asked the
applicant if anything else happened after thisdant. He stated that when he went
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back home he checked his messages and there wergnaous messages threatening
him again. They just said he was next.

The Tribunal asked the applicant if he was eveas=sd in El Salvador. The applicant
stated no. When asked if he had ever been physasdhaulted, the applicant
guestioned whether the Tribunal meant mugged. Theifal explained that what it
meant was any physical harm. The applicant stated n

The applicant stated that he worked seven days& fwem 4 am to 10pm. When the
Tribunal noted that these were very long hoursatiy@icant stated that these were the
working hours of a bus driver. He drove a bus Wwii@as meant to carry seventy
people but usually carried one hundred people.tated that there were different
routes and he was assigned a single one. BeforengdmAustralia in June 2010 he
drove [a route] which started at [location deleted31(2)] and went to the centre of
city, midtown, and through different suburbs. Titmate took him two hours and went
to a number of suburbs including [suburbs deletetB1(2)]. When asked what the
traffic was like in Santa Ana, the applicant stateat the traffic was heavy. Even
during rush hour he had to do his route in two Bolihe Tribunal asked the applicant
if he ever experienced any problems whilst workasga bus driver over the years apart
from the problems he had with the police due tosthi&es. He stated no; he just did his
work and looked after his customers. He confirnfeddnly problem he had as a bus
driver was in relation to these strikes. The Tnidluasked the applicant if he were to
go back to El Salvador would he resume working lbssadriver. The applicant stated
that is the job he has done all his life. He dagswant to go back because he will be
killed.

The Tribunal asked the applicant what he fearsheippen if he goes back to El
Salvador. The applicant stated that the police kulillhim for not following the
company’s orders. The Tribunal noted that he Geshe to Australia in June 2010 and
from what he had said he had been threatened twitlee police at that time so why
did he not apply for protection during his firssitito Australia. The applicant stated
that when he told his family about the situatiowas about time for him to leave. He
never imagined the situation would be worse; haghoit might have changed. The
Tribunal asked the applicant if he sought advioenfeither a legal representative or
adviser or the Department of Immigration regardiegking protection. He stated that
he saw a lawyer and the lawyer told him he had irgky time left and he believed it
was difficult. When asked when he saw this lawtfe,applicant stated that it was
roughly two weeks before he left Australia. Theblinal put to the applicant that it
seemed odd a lawyer would say there was not entbmghor that it was impossible to
lodge a protection visa application in two weeklse Bpplicant stated that he
understood but that was what he was told.

The Tribunal noted that he had been in Australiaticee months and believed things
would have changed during that period of time asiced the applicant why things
would have changed after such a short period & smmmuch so that he could go
home. The applicant stated that all his life he Wwadked as a bus driver and perhaps it
was because he used to be stressed and when hesdse was a little relaxed so he
thought if he went back things would be better. Thibunal put to the applicant the
fact he returned to El Salvador in September 2@i€®2d concerns about the credibility
of his claims and whether he in fact has a suljedgar of persecution. The applicant
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stated that it is not subjective because the dbatats were real and he also did not
want to involve his family.

The Tribunal noted that he returned to Australi®ctober 2010 yet he did not apply
for protection until January 2011. According to eisdence he knew about protection
visas because he had seen a lawyer before he el@parstralia and he claimed this
incident occurred in October 2010 so the Tribuisited the applicant why he waited
over two months before seeking protection. Theiagpt stated that as soon as he
arrived he started the paperwork but they told baoause Christmas was coming he
should come back at the beginning of January. Thmiial asked the applicant who
told him this. He stated that he went to Immignatemd the Red Cross. When asked
when he went to Immigration, the applicant statbénvRed Cross sent him there in
January. The Tribunal asked the applicant whenrsievient to the Red Cross. He
stated in November. The Tribunal queried whethat ®ess only sent him to
Immigration in January. The applicant confirmed tas correct as they told him to
wait. The Tribunal put to the applicant that it hoLit quite strange that if he went to the
Red Cross in November they would tell him to waitiuWanuary to lodge his
application. The applicant presented the Tribun#i @& letter from Red Cross. The
Tribunal noted that the letter was dated [in] Japn@®11, which was after he lodged
his application for a protection visa [in] Janudf11. He stated that was correct; this
was after he applied but he had rung them to regueappointment. The Tribunal
explained to the applicant that he arrived in Aalgr[in] October 2010 but he did not
apply for protection until [January] 2011 which wager two months after he arrived in
Australia and asked the applicant why he waitesl lttmg to apply for protection. The
applicant stated that as soon as he arrived hedttdre paperwork. The Tribunal
reiterated that there was a period of two montligrbeéhe actually lodged his
application. He stated that he went to the Asylleak&rs Resource Centre (ASRC) and
waited for an appointment and they told him thatbeld not do anything because of
Christmas. The Tribunal asked the applicant if tnelat remember when he went to the
ASRC. He stated the first time he came to Austifadiavent there before he left to go
back home and the second time he went there wighlgwember 2010. When he saw
them [in] November they told him they were goinggtee him an appointment and the
appointment he had with them was [a few days lat€he Tribunal asked the applicant
if they assisted him with his application. He stiayes. The Tribunal noted that there
was nothing on the protection visa application féonmdicate he received assistance in
completing the form. The applicant stated that theye like consultants; they sent him
to the Red Cross. The Tribunal asked the applwéen he went to the Red Cross. He
stated that he spoke to them beforehand and theytgen a date. The Tribunal asked
the applicant if the ASRC helped him fill out hi®fection visa application form. He
stated no. He did it by himself and with his familyhe Tribunal asked the applicant
why he waited until January to do this. He statetth@ ASRC they told him the steps to
follow. The Tribunal asked the applicant who did translations of the documents he
submitted to the Department. He stated his family.

The Tribunal noted that there were a number ofnstencies in the evidence he
provided in the hearing and that which was proviheithe statutory declaration
attached to his protection visa application. Thiedmal put to the applicant that in his
protection visa application he claimed that he against the government and that the
National Civil Police or other government authomtginted to harm him because of his
anti-government political opinion. It noted thathed claimed he had always protested
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against the policies of the current government. dpyaicant stated that was what he
told the Tribunal; he was against the police whengolice told them to go back to
work and questioned how he could be happy abosit Tie Tribunal put to the
applicant that this was quite different to whatlael included in his statutory
declaration and noted that he had not mentionethargyabout the numerous strikes or
the police threatening to kill him because of lefusal to go back to work. The
applicant stated it is the same thing. He did mobagck to work because the police will
kill him. The Tribunal put to the applicant thatshvas not written in his statutory
declaration or in his protection visa applicatibrstead it was stated that he was
protesting against the current government and Isecaiihis political opinion he was
threatened and not because he refused to go baakkoor that during strikes the
police had threatened him. The applicant statetitisathe same.

The Tribunal noted that in his statutory declarat@ttached to his protection visa
application he claimed to have received three difbaats before coming to Australia
however in the hearing he had claimed to only hraeeived two death threats prior to
coming to Australia the first time and that thedthreat occurred when he went back
to El Salvador. The applicant stated that he wesatened three times because he
cannot forget the dates. The Tribunal noted tha¢liation to the third incident in
October 2010 it asked him a number of times if tfpam threatening him, did the
three armed men do anything else and he had claima¢they had shook the door.
However, in his statutory declaration he had clainimat they had also fired their gun
in the air, which is fairly serious, and his faguo mention this raised some concern
about whether this incident actually occurred. stéged that he did not finish telling
the Tribunal the whole story when he was askede Tiibunal noted that it had asked
him several times if anything else happened apam being verbally threatened by
these three men and he had replied by sayingttbahen shook the door but he never
mentioned them shooting in the air. The Tribundérated that this is quite a serious
thing and it would imagine this would stick in mend, particularly given that this has
been referred to in various documents he had stduraind he had characterised this
incident in his statutory declaration as an aseatish attempt. The applicant stated
that the Tribunal asked him and he did not finalhrtg the story; he was half way. He
stopped when the three men arrived with their faceered. The Tribunal noted that
he had provided more evidence than this abouirthident and the Tribunal had also
asked him questions about what they said and didarthis reason it did not believe
he was not given the opportunity to tell the Triabwhat had happened during that
particular incident. The applicant stated that thlegok the door and when they were
driving off they shoot.

The Tribunal noted that he had provided a numbelootiments from various
psychologists and counsellors and two of thoselpsggists refer to a physical attack
on him [in] January 2010, however in the hearingllagned he had not been
physically attacked. The applicant stated thatidendt understand what was meant by
physical attack and questioned whether that matirichhim or punching him. The
Tribunal asked the applicant to tell it what hapgefin] January 2010. He stated that
they started ringing him and threatening him. Thiednal asked him if anything else
happened on that day. He stated that he did nav Krlwe should say it was verbally or
if it was face to face but they told them that thel start having problems so they
have to go back to work. The Tribunal noted thaliexain the hearing he stated that the
threat was made over the phone. He confirmed thatasrrect. The Tribunal asked
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the applicant, apart from receiving this threat Jlanuary 2010, could he recall
anything else happening to him that day. He sttitatthey threatened him over the
phone.

The Tribunal referred the applicant to the lettent [Mr B] dated [in] November 2010
where it stated that he was attacked while driarmis in the town and this event took
place [in] January 2010 yet the Tribunal noted tleahad not mentioned this during the
hearing. The applicant stated that he did not khow to explain; people would get on
the bus and start telling him things and threagghim. The Tribunal also noted that in
the same letter [Mr B] states that the incident mtiee three men came to his home
occurred [in] June 2010 and not [in] October 200 applicant stated that there is a
problem; there is a date that needs to be amendedtated that [Mr B] referred him

to [Mr E] because it was too far away from him.

The Tribunal noted that he had claimed in the Imgathat the police had been
responsible for killing quite a large number of linwers. However, the country
information does not refer to police being respblesior the death of bus drivers but
instead discusses the violence and killing of bixgeds at the hands of the gangs or
Maras. The Tribunal noted that it had not seeneangence to support his contention
that the police are responsible for killing bus/drs in El Salvador. The applicant
stated that he does not dispute that the Maraseapensible as well but he is talking
about the repression they suffer from the pollde applicant stated the only thing he
can say is that everything he had told the Tribis#te truth. The Tribunal asked the
applicant if there were any other reasons why hesfgoing back to El Salvador apart
from the fear he has from the police because gbaicipation in the strikes. He stated
the police are the problem. He does not want tbagk to El Salvador because he does
not want to be killed and he has been truthful.

FINDINGS AND REASONS

51.
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In order to satisfy the Convention definition afedugee, the applicant must have a
well-founded fear of persecution. He must havalgestive fear, and that fear must
also be well-founded when considered objectivdlliere must be a real chance that the
applicant will be persecuted for a Convention reasbe returns to El Salvador, which
the Tribunal finds is the applicant’s country otinaality. The Tribunal accepts that

the applicant does not want to return to his owméxy. The question for the Tribunal

is whether the applicant’s fear of persecutionogatively well-founded within the
criteria of the Refugees Convention.

The Tribunal is aware of the importance of adopamgasonable approach in the
finding of credibility. InMinister for Immigration and Ethnic Affairs and Mclllhatton v
Guo Wei Rong and Pan Run Juan (1996) 40 ALD 445 the Full Federal Court made
comments on determining credibility. The Tribunates in particular the cautionary
note sounded by Foster J at 482:

...care must be taken that an over-stringent apprdaeh not result in an unjust exclusion

from consideration of the totality of some evidemdeere a portion of it could reasonably
have been accepted.

In the decision oMinister for Immigration and Ethnic Affairs v Wu Shan Liang & Ors
(1996) 185 CLR 259, the High Court also made conisen the correct approach to
determining findings on credibility. Kirby J sait 20:



54.

55.

56.

S7.

First, it is not erroneous for a decision-makeesgnted with a large amount of material, to
reach conclusions as to which of the facts (if d/d been established and which had not. An
over-nice approach to the standard of proof togmied here is not desirable. It betrays a
misunderstanding of the way administrative decisiare usually made. It is more apt to a
court conducting a trial than to the proper perfance of the functions of an administrator,
even if the delegate of the Minister and even ifdwgcting a secondary determination. It is not
an error of law for a decision-maker to test theéemal provided by the criterion of what is
considered to be objectively shown, as long atherend, he or she performs the function of
speculation about the “real chance” of persecutagjuired byChan.

With these points in mind the Tribunal now turnatoassessment of the applicant’s
claims.

The Tribunal accepts that the applicant is a bivedm Santa Ana, where he lives in
El SalvadorHowever, the Tribunal does not accept that theiegupi experienced any
problems in the past because of his employment

The Tribunal accepts that the applicant may haves gm strike in the past, when all
the other bus drivers went on strike for whateeasons. However, the Tribunal does
not accept that as a result of the applicant’'s@pétion he was threatened by police or
an attempt was made on his life. The Tribunal nttasthe applicant made no mention
in his statutory declaration attached to his pitiweacvisa application that his
participation in what appears to be industry wittkas was the cause of the alleged
threats made against him by the authorities optiiee. Instead, in the applicant’s
statutory declaration he referred to experienciolgipal problems and to have always
been protesting against the politics of the curgaviernment. The Tribunal notes that
when this inconsistency in his evidence was ptit¢oapplicant in the hearing, he
claimed this was what he had told the Tribunal. Thbunal has considered whether
the applicant’s reference to protesting againsptiigics of the current government
could possibly be interpreted as participatingtiikes, however the Tribunal does not
accept that this somewhat vague sentence can théore@ean the applicant went on
strike against matters such as increases in bes tarthe rising cost of petrol. The
Tribunal does not accept that if the applicantar fef returning to El Salvador is harm
from the police because he participated in induside strikes with all the other bus
drivers, he would not have stated this clearlyisngnotection visa application or in the
statutory declaration attached.

The Tribunal found the applicant’s evidence intielato his claims regarding the
strikes and his fear of harm from the police comfig@nd implausible. When asked
what the government did to force them back to wtité,applicant claimed the police
would tell them they would protect the bus drivieus if they said no, the police would
threaten to kick them out, which the Tribunal findsonsistent and counterproductive.
Similarly, when asked how he and his colleagugsareded to these threats, the
applicant claimed they would resist because thay wacred they would be killed by
the police. The Tribunal finds this puzzling givise applicant claimed that the police
threatened to kill the bus drivers if they did gotback to work and therefore the
applicant’s claim that they did not return to wdsdcause they would be killed appears
to be nonsensical.

The Tribunal has also taken into consideratiorfélcethat the applicant claimed in the
hearing that he had been a bus driver for twentwémty one years and during that
long period of time he had participated in numerstges, yet it was only in January
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2010 that he was first threatened by police fag tbason. When the Tribunal raised
this in the hearing, the applicant referred toftw that during the civil war in El
Salvador there were two factions, the army andjtrezrillas, whereas it is now
different. The Tribunal notes that the civil warkhSalvador was a long time ago and
therefore it does not accept that the lack of aciigainst the applicant until January
2010, in an employment history spanning twenty yeaas due to this period of the
country’s history.

Given the findings above, the Tribunal does noeptthat the applicant was
threatened by police by phone [in] January 201ingApril 2010. The Tribunal notes
the applicant demonstrated some uncertainty imis evidence regarding what
happened [in] January 2101 later in the hearingwteesuggested he may have been
threatened verbally or face to face, despite eatlearly stating the threat was made
over the phone. Similarly, the Tribunal notes theonsistency in the applicant’s
evidence regarding the frequency of the calls beived. In the hearing he initially
claimed that after the [first call in] January 20i®received many calls. However, later
in the hearing when specifically asked if he reediany calls between January and
April he stated no.

The Tribunal also does not accept the applicanttivasatened a third time [in] October
2010 after he returned to El Salvador from Ausdralihe Tribunal notes that in the
statutory declaration attached to his protectiaadpplication the applicant claimed he
received three death threats before coming to AlistiHe also claimed that when he
went back to El Salvador the incident [in] OctoB8A.0 was an assassination attempt
and that when the three armed masked men cams ktmase and threatened him, they
shot in the air. However, despite the Tribunal ¢oesg the applicant about what
these men did when they came to his home and abkimgepeatedly if these men did
anything other than verbally threaten him, the &japlk failed to mention that a shot
was fired. The Tribunal notes that the applicaainsed the men shook the door but he
did not refer to the more serious and sinister espiethis incident, as he originally
claimed. The Tribunal does not accept the appiis@ssertions that he did not get the
opportunity to tell the Tribunal the full story what happened during this particular
incident. The Tribunal therefore does not acceptabplicant was threatened a third
time on his return to El Salvador or there wasssassination attempt on his life.

The Tribunal has taken into consideration the danisthe applicant has provided
from the various health practitioners he has cdadudoth in Australia and El
Salvador, in particular the letter from [Mr B] ddtpn] November 2010. The Tribunal
notes that in this letter it is stated that thresmrmame to the applicant’s home [in] June
2010 armed with rifles and pistols and they shigvarounds into the applicant’s front
door. Given the discrepancy in the date and thaildetgarding what transpired during
this incident as provided in the letter from [Mr &}d the applicant’s claims in his
protection visa application and evidence in theringathe Tribunal places no weight
on this document. Similarly, the Tribunal notes ihéboth the letter from [Dr D] and
[Mr B] they refer to the applicant suffering anask [in] January 2010, which is the
same day he claimed he was threatened over theegbothe first time. When asked in
the hearing if he had been assaulted or physiballgned while working as a bus
driver, the applicant said no. Even later in tharlregy when this inconsistency was put
to him and the Tribunal asked the applicant abdwatwappened [in] January 2010, he
did not claim he was attacked while driving a busown as stated in the letter written
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by [Mr B]. The Tribunal does not accept that if #ygplicant was a victim of what was
described as a terrifying event, he would fail tertion it either in his statutory
declaration or in the hearing. The Tribunal therefalaces no weight on the documents
from [Mr B] and [Dr D] and accepts his evidencehe hearing that he was never
assaulted.

The Tribunal also places no weight on the repesosf{Mr E] and the letter from [Ms
A] in light of the Tribunal’s findings above. Siraily, the Tribunal has taken into
consideration the letter of support provided by []sn which she stated that the
applicant would be killed if he returned to El Sader and places no weight on this
document given the very general nature of thisewe.

The Tribunal notes that the country informationyided by the applicant and which it
also obtained from various sources such as Amnetdgnational, BBC and the US
State Department does not suggest that the paliEé $alvador are killing bus drivers
as the applicant claimed. The Tribunal also ndiasthe US State Department 2010
Country Report on Human Rights Practices El Salvdtkzusses the constitutional
right of workers, except military personnel, natibpolice, judges, high-level public
officer and workers who are in a “position of tfiusd form and join unions of their
choice, as well as the right to strike. It was ddteat although the law contains
complex and cumbersome registration proceduresoioducting a legal strike, workers
freely exercised this right in practice (US Depagtrinof State’s 2010 Country Reports
on Human Rights Practices (8

April 2011): http://www.state.gov/g/drl/rls/hrrpt/2010/wha/154866¢m).

Based on the Tribunal’s finding above and the lafcikhdependent information in
support of the applicant’s contention that the gekill bus drivers at the behest of the
government or their employers, the Tribunal dodsagoept that the applicant faces a
real chance of persecution at the hands of theg@oblkecause he participated in industry
wide strikes.

As the Tribunal put to the applicant in the heariihgre is information available
regarding the extortion of bus drivers and theenck they are sometimes subjected to
from the gangs or maras in El Salvador. The Tribaoges that the applicant did not
dispute this. Nor did he claim that over the twetatywenty one years he had been a
bus driver he was a victim of these gangs. As dised above, the applicant did not
claim in the hearing that he was ever assaultélderpast. He also did not claim to have
any fear of harm from the maras if he returned|t8dtvador. In these circumstances,
the Tribunal does not accept the applicant habgestive fear of persecution from the
maras for any reason including being a bus driver.

The Tribunal has considered the applicant’s vadmiens made in his statutory
declaration regarding his protest or oppositiotheocurrent government. The Tribunal
does not accept the applicant has a particulatigadlopinion or that he has any interest
in politics based on his evidence in the hearing:. #dbes the Tribunal accept that the
applicant engaged in any political activities indalvador. The Tribunal accepts the
applicant may have thought the government doesugtort the workers and he may
have discussed this generally with some of his odkar whilst waiting for the

company bus to take them home. However, the Tribiimds on the applicant’s
evidence in the hearing that these appeared toi\me conversation amongst known
friends or associates and in light of the vaguenéfise applicant’s evidence regarding
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what he would discuss with his colleague and hidexce that he had no interest in
politics, the Tribunal does not accept that thaseussion constitutes a political
opinion. Nor does the Tribunal accept that suclodize would bring the applicant to
anyone’s attention or result in him facing a rdamce of persecution for reason of a
political opinion, imputed or otherwise given thia¢ applicant claimed in the hearing
that he would discuss “problems” with other buwelrs whilst waiting for their bus
only and not at any other time.

The Tribunal has had regard to the fact the apmliceturned to El Salvador [in]
September 2010 after first coming to Australiaunel 2010. The Tribunal does not
accept that if the applicant feared persecutioseoious harm from the police he would
return to El Salvador after three months in Augdralhe Tribunal also finds it
implausible that the applicant would return to émsployment as a bus driver if this
was the reason he feared for his life or safety.

Similarly, the Tribunal finds the applicant’s deliayapplying for protection after he
returned to Australia [in] October 2010 raises @ns about the genuineness of his
fear. The Tribunal found the applicant’s explamatior why he waited until January
2011 to apply for protection confusing and contceatly and despite suggesting it was
because of those whom he sought assistance fremyibunal notes the applicant
completed the application form himself with the afdchis family. The Tribunal refers
to the decision irselvadurai v MIEA & Anor (1994) 34 ALD 346 in which Justice
Heerey found that a delay in lodging a refugeeiagpbn was a legitimate factual
argument and an obvious one to take into accoussessing the genuineness, or at
least the depth, of the applicant’s alleged fegrayEecution. In light of the applicant’s
voluntary return to El Salvador and subsequentydelapplying for protection, the
Tribunal does not accept that the applicant haanaiige subjective fear of persecution
if he returns to El Salvador.

Based on the above, the Tribunal finds that thereireal chance that the applicant
will face persecution if he returns to El Salvadwyw or in the reasonably foreseeable
future for a Convention reason, including an imgygelitical opinion, political opinion
or his membership of a particular social groupws brivers. The Tribunal therefore
does not accept that the applicant’s fear of petgatis well-founded.

CONCLUSIONS

69. The Tribunal is not satisfied that the applicard gerson to whom Australia has
protection obligations under the Refugees Convanfitierefore the applicant does not
satisfy the criterion set out ;:136(2)(a) for a protection visa.

DECISION

70. The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA)

visa.



