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DECISION: The Tribunal remits the matter for reconsideration

with the direction that the applicant satisfies
s.36(2)(a) of the Migration Act, being a person to
whom Australia has protection obligations under
the Refugees Convention.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to be a citizen of FEjiived in Australia [in] June 2008 and
applied to the Department of Immigration and Citgtl@ip for a Protection (Class XA) visa
[in] September 2008. The delegate decided to ratugeant the visa [in] November 2008
and notified the applicant of the decision andriigew rights by letter [on the same date].

The delegate refused the visa application on teestbathe applicant is not a person to
whom Australia has protection obligations underRiedugees Convention.

The applicant applied to the Tribunal [in] Decemp@08 for review of the delegate’s
decision.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafRg to the Status of Refugees as
amended by the 1967 Protocol Relating to the StaEt&efugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @laA) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdéteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemfiainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
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stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal also
has had regard to the material referred to in tlegéhte's decision, and other material
available to it from a range of sources.

Background

The applicant is a 52 year old, male citizen oif who was born on [date of birth deleted in
accordance with s.431(2) of the Migration Act as&y identify the applicant] at [Place A],
Fiji. The applicant declares that he is married hiscspouse resides in Fiji. The applicant
claims no children from this marriage (this wagtamended at the hearing where the
applicant claimed that he has six children — a #mege daughters and two adopted
daughters).

The applicant declares his parents but gives raildehere they reside or if they are
deceased. The applicant has four brothers, one@gides in Australia and three who all
reside in Fiji.

The applicant claims that he has completed 15 ya&faducation at the primary, secondary
and tertiary levels and can speak, read and wijisnFand English. The applicant was
employed as a Community Social Worker prior to iegyor Australia.

The applicant travelled to Australia on a validdnjVisa and entered Australia on a Subclass
456 Business (Short Stay) visa [in] June 2008.

Protection Visa Application
The applicant lodged his claim for a ProtectionaMis)] September 2008.
His responses to questions in Form 866C as pduisofisa application follow.

At Question 40 that asks: | am seeking protectivAustralia so that | do not have to go back
to Fiji, due to political crises, military regime aretonomic depression

In response to Question 41 that asks: Why did gaud that country? — the applicant
responded left the country for a business trip to Sydnejj@ompany 1] meetings and
consultations with my business partner who residéy/dney, Australia. When | landed on
Australia to go with all the arrangements and appoients with my Business Director who
came over to Fiji to establish the [type of] wohlen he did not fulfil all the requirements we
made, so he also cheated me and never pay mesakfienses that | used with my air ticket
and he flew away to New Zealand.
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Therefore | waited and he never returned and | vwersome of our church members home to
live in before | came over to my church PastorRtae B] to reside with him and attend
some of the religious meetings to now.

Sir, | also decided not to go back to Fiji now andvard because of the big crises in my
country and economic problems above all becaused the military regime which controls
the running of the Fiji government.

Above all | was [involved in politics during thelpetions in 2006. Because of my religion to
voice up that we do not believe on military reginesan be forced for unforseen
circumstances.

In response to Question 42 that asks: What do gaurhay happen to you if you go back to
that country? — the applicant respondé@ major fear for me if | return to Fiji | will be
arrested and forced with many claims from the amjitboecause | preached and advised with
the community and all the constituency [informati@teted: s.431(2)] that should not
support and favour any legislation made by thetaryi regime because it is unlawful and
only can develop a lot of fears and economic degpoesto all races living in Fiji. And it will
also create a lot of divisions among people livimdyiji.

In response to Question 43 that asks — Who dohjol thay harm/mistreat you if you go
back? — the applicant responddtink the military can arrest me to the camp tigtneat me
or they can use a lot of agents in Fiji in order foem to fulfil their agenda for me because |
had condemned their leadership and the Peoplest€h8ystem.

In response to Question 44 that asks — Why do lymk this will happen to you if you go
back? — the applicant respondetink that this will happen to me because | attgaevealed
out to the public and the community where | caraenfabout the worst and racist leadership
of Bainimarama’s military government. And also thiegt | always support the Qarase’s
government which is democratic regime.

In response to Question 45 that asks — Do you tielauthorities of that countcan and
will protect you if you go back? If not, why notZhe applicant respondétb sir, because
the running of the Fiji government where | comarfris not run(ned) by the democracy
freedom and the rights of all the people and otlees in Fiji.

The why not because the operation of Fiji goverrtrieenow controlled by the military
council and then cabinet of Bainimarama is just l&rubberstamp to the military.

The coup of the military on Nov, 2006 made a bigstd the people of Fiji
Primary Decision

[In] November 2008 the delegate decided that thiegnt was not a person to whom
Australia has protection obligations and refusedgtant of a Protection (Class XA) visa.

The delegate considered the applicant’s claims eittrence to Fiji and found that the
essential and significant reason for the harm tehgethe applicant was for the Convention
ground of political opinion.

In considering the applicant’s claims the delegaterred to country information regarding
the political situation in Fiji subsequent to thditary coup in December 2006.
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In considering the applicant’s claims the delegatied that although the applicant has
claimed to be politically active, [information d&dd: s.431(2)] and he opposes the military
government he has not been detained or questidried ame of and since the coup. The
delegate could find no evidence that the applibantcome to the attention of the military
government since the coup or that he has beert¢arfm his political opinion. The delegate
found that the applicant had not experienced any lia the past for his political opinion and
on the basis of country information regarding thitany government treatment of those who
opposed them the delegate was satisfied that thiecapt, if returned to Fiji, would not face
persecution for his political opinion now or in treasonably foreseeable future.

The delegate also noted that the applicant dicgapply for his protection visa until he
became unlawful and considered that this demoesti@atack of immediacy, gravity and
credibility of his claims.

Review Application

The applicant lodged his application for review [December 2008. This matter was
constituted to the Presiding Member [in] Janua@20

[In] January 2009 the Tribunal wrote to the appiicstating that it had considered the
information before it in relation to his claims awds unable to make a favourable decision
on this information alone. As a consequence théigg was invited to appear before the
Tribunal to provide additional information and pFasoral arguments about his claims. The
Tribunal hearing was scheduled [in] March 2009.80@m. This invitation was sent by
Registered Post and a receipt of this postagddsityethe Tribunal.

Hearing

Prior to the hearing the applicant forwarded toThbunal the following documents in
support of his claims:

» A reference for the applicant from [name deletedi3$(2)], Secretary of [a cultural]
Association dated [in] September 2008;

« A letter of support for the applicant from [naméeded: s.431(2)], Minister of Religion
for [Place B] Seventh-day Adventist Church, daie{l $eptember 2008;

* A letter of recommendation from [name deleted: $(23,[an employee of] Aboriginal
Affairs Victoria, dated [in] March 2009;

* An uncertified certificate in the name of the apaiit attesting to his attendance at a
conference held August 1996;

* A court order in the name of the applicant permgfthim to act as a bailiff, dated [in]
February 2007;

» Aletter from [a Fijian company] dated [date detkte.431(2)] February 2008, confirming
the applicant’s employment as a casual employeenffdune 2007 to [date deleted:
s.431(2)] January 2008;
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» A reference from [a construction company] confirgithe applicant's employment as a
Surveyor’s Assistant, date [deleted: s431(2)] Jan894;

» A letter from [a Fijian publication], dated [in] Meh 1989 confirming the applicant’s
employment as an assistant to machinist;

» Areference from [a development company] datedJarjuary 1994 confirming the
applicant's employment as a surveyor’s assistattdrn August 1993 and January 1994;

» Areference from [an insurance company],datedAiodil 1991 confirming the
applicant’s employment as a Sales Representatice 4i989;

» Areference for the applicant made by [name delet&kB1(2)] on [date deleted: s431(2)]
April 2002

» A certified birth certificate for the applicant frothe registry of Births, Deaths and
Marriages Register.

Theapplicant appeared before the Tribunal [in] Mar6B2to give evidence and present
arguments.

Following is a record of the evidence of the apgiicat the hearing.

The applicant told the Tribunal that he was nanviewed by a delegate of the Minister in
relation to his claim. He also said that the clailreg he has made in relation to his
circumstances in his protection visa applicatiantas claims that they are genuine and relate
only to his circumstances.

The applicant stated that since he had arrivedustrialia he had been supported by members
of the Seventh Day Adventist church in [Place B] aglatives on his wife’s side of the
family.

The applicant confirmed his personal details asigeal on his protection visa application —
full name, date and place of birth, his ethnicitg aationality. The applicant is competent in
the Fijian, Hindi and English languages.

The applicant told the Tribunal that he had coragtb Seventh Day Adventist Church from
the Methodist church in 1974.

The applicant’s wife remains in his family homeVillage A], Fiji along with his six
children, one son, three daughters and two adajsadhters

The applicant said that both of his parents areawssd, that he has nine siblings — six
brothers (one deceased) and three sisters, thieapphas one brother who lives in Sydney
and his other siblings reside in Fiji.

The applicant has completed fifteen years of edoicaindertaking tertiary studies in
Community Social Work. The applicant has workedch@family farm and held down a
number of part time jobs. His most recent job wiéh yCompany 1] in Nadi. This company
assisted clients with [information deleted: s43[L{gvel out of Fiji The applicant said that
the Director of the company was an Australian eitizvho operated offices in Nadi, Sydney
and New Zealand The applicant had held this jolafperiod of between three and five
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months before he came to Australia. The applicaidt that he travelled to Australia on a
Short Stay Business visa to participate in meetietged to the work of [Company 1] The
applicant said that the Director left for AustrahaMay 2008 and he followed in June. The
plan was to hold meetings in Sydney and then triavBlew Zealand for further talks. When
the applicant arrived in Sydney he had met withRivector twice; the last time to attend the
New Zealand Consulate to arrange a visa. Afterlssmeeting the Director has disappeared
and the applicant has been stranded in Austratiaowt any money or compensation for his
travel or payment for his time.

After a short period the applicant then left toystaBrisbane with a friend. After that he
decided to return to Sydney and then travelledodiPlkace B] He went to [Place B] because
he knew elders of the Seventh Day Adventists (S&#) they had offered to help him whilst
in Australia. At the present the applicant is liywith the Treasurer of the SDA Church in
[Place B].

The applicant submitted his valid Fijian passporthte Tribunal as evidence of his
nationality.

The applicant said that he had previously comettstralia in the mid 1990s as part of the
[Christian aid agency] of which he was a direcidre applicant described his initiation of a
number of community based projects and describedhehad been successful in receiving
a $200 000 grant from Japan to enable the congiruef a low level crossing near his
village to allow greater access of the communitiotal facilities. He had also received
funding through AusAID for other community projects

The applicant then described why he had applied fmotection visa.

The applicant said that he had always been actitheedocal community level in his various
leadership roles in his local community. The apiidbelieves in democracy and because of
a number of pressing issues and because of thtecpbinstability in Fiji he decided to
[become involved with] the National Alliance Partihe applicant said that he was not a
politician but he felt it was important to [work tin] his electorate so that he could continue
to improve his community. The applicant describedgarty as having a multi racial focus
and this was very different to the previous SDLegownent under Qarase that represented
ethnic Fijians. The applicant said that the SD& fgarty that represents the interests of
indigenous Fijians to the detriment of other ethgricups in Fijian society. The SDL won the
2006 election in their own right. The applicantgimation deleted: s.431(2)] returned to his
community and continued his work on his farm bugts® continued to attend provincial
meetings where he continued to raise issues refatieid community and in opposition to the
ethnic focussed government.

When the military coup occurred in December 20@5applicant’s circumstances became
more difficult. The applicant said that althoughm@arama’s military coup supported a
multi racial approach to politics compared to ttegtresented by the Qarase government, the
applicant opposed the coup because he believed tanocratically elected government had
been illegally removed. The applicant said thabppgosed the military council installed by
Bainimarama and continued to raise his concertisedbcal level through his participation in
local activities and forums.

In December 2007 the applicant claims that he wksdby the local authorities to attend a
meeting at Parliament House and along with threeratommunity leaders was asked to



59.

60.

61.

62.

63.

make a presentation to the military council onvmesvs of community issues that had arisen
since the military coup. The applicant said thaspeke honestly about his concerns, his
observations and his beliefs. The applicant claithatihe was taken aside by two senior
military officers who threatened him and told hionstop agitating against the military
government or he would be called to appear befaédvilitary Council in the barracks. The
applicant named the two military leaders who hadesl the threat. The applicant said that
the other community leaders who addressed the ctieewere also threatened in the same
manner. The applicant said that he believed th&iddeno choice to attend this meeting; it
was made clear that he should attend or there warit@percussions.

The applicant said that because of this threaidveatck off and returned to his farm and his
role in the community. The applicant said that hew that if he continued his criticism of
the government it would come back to haunt him. elosy, there were still concerns of the
activity of the military government and he contidue speak to others at the community
level about problems under the military regime.

In February 2008 the applicant was told to repdagtrilitary council again. He was

contacted by the Minister of Home Affairs, Ratu Ep&ho had previously been the leader of
the National Alliance party, and was told that thiétary had become aware that he had been
critical of the government and he would be requieedttend and meet with the military
council. This time he was the only person invitdd.said that he felt very intimidated and
obligated to attend. He believed that he had ba#adcagain because he was still attending
district meetings assisting with development pragrand believed that civil servants also
involved in these forums were reporting his crétiiof the military government. The
applicant said that he always opposed the militapyesentatives at these local meetings. The
Tribunal asked the applicant what would happereiféfused to attend this meeting with the
military council. The applicant said it was madeacithat he had no choice in whether he
attended. The applicant said that it was put tolhyrRatu Epeli that government workers

had reported that he was still criticising the taily government on financial, economic and
political matters in Fiji.

The applicant attended the meeting with the militaouncil and claims he was threatened to
back off again but this time he believed that tle@ning was more threatening. The applicant
was told that if he continued to raise issues amdront the government worse things will
happen to him and his family. The applicant wasdtened with being taken to the barracks.
The applicant told the Tribunal that whilst he wasgted to attend these meetings he knew
that he had no real choice in the matter andrgbielled to attend. Those who had issued the
invite had made it clear that his attendance wasnly required but expected. The applicant
believed that the threats made to him and his fawdre real.

The applicant said at that point he decided theabige of these threats and the effect on his
family he needed to back off from his community kvand his criticism of the government.
The applicant then started to seek employmentad then that he applied and was appointed
to [Company 1].

The Tribunal asked the applicant why Australia haatotection obligation toward him. The
applicant said that he had always had a plan teedorAustralia but it never eventuated. He
said that because of his criticism of the governiyite threats made to him and the
generally poor financial circumstances that he wdg was fearful of returning to Fiji.

When his work with [Company 1] disappeared and sthik was in Australia he decided to
investigate migration options over the internewdts then that he decided to seek protection
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status. The applicant knew that there were a lteokfits for his family if he could bring

them to Australia The applicant said that he haohébthat there were many options in
Australia for him to continue to contribute to t@mmunity and he was already participating
in a number of committees with a focus on indigenpeople and other community issues.
The applicant said he had been invited to be amaber of committees as a representative of
Fijians in the local community around [Place B]eTdpplicant said that he had an affinity
with Koori people and referred to a reference idelin his evidence from [name deleted:
s,431(2)] from the Aboriginal Affairs Department\ictoria.

The Tribunal asked the applicant why he had nolieghfor his protection visa earlier and
had not lodged his application until after he haddme unlawful. The applicant responded
that he knew that when he had applied for his Bassirvisa he knew that he was making an
undertaking to follow the directions under migratiaw and depart Australia before his visa
had expired. The applicant said that he had bdesttanded by his partner in Australia and
that he had no money because he was unable to Weekapplicant said that he had spoken
to the Department by phone seeking advice and vasd that he would be taken to
detention because he knew that he had brokenwthbyl@verstaying his visa. He was afraid
that he would be sent back to Fiji. The applicand $shat he was very concerned about the
situation in Fiji.

The applicant said that he had been active in &i@ &urch in [Place B], he has been
involved in the Fijian community and the indigen@esnmunity.

The applicant said that he had not been physibaltygned but he was clearly threatened by
the military government because of his politicalfpe. The Tribunal asked the applicant
about the status of the police in Fiji and he esplihat whilst he could seek police support in
the case of a crime against him or his family hed@oot rely on their support or protection
with his problems with the government.

The Tribunal asked the applicant how he spoke Hirddisaid that he had attended a school
owned by Indians and the language of instructioa Wadi.

The Tribunal referred to a claim made in his vippl@ation that he feared that he would be
arrested and detained and taken to a camp. Thieappsaid that he did have a political
profile but after the threat made at his last rmggetvith the government he had decided to
reduce his profile. He said that he was not on‘blagk list’ and this list he believed was for
people involved in white collar crime. The applitaaid that he did not have any difficulties
from migration officials when he left Fiji but haid that he still feared that because of the
threats made to him and the government believacdthaas still involved in criticising
them, he would be detained. He said that he wduldvant to participate in his community
and believed that eventually he would be foundhgygovernment to be criticising them and
they would follow through with their threats. Thap#icant said that he was not openly
criticising the government, his opposition to tleernment was through working with the
local communities and trying to resolve local issugne applicant said open criticism of the
government was not permitted by the military.

The Tribunal asked the applicant about the posiicine SDA church. The applicant said
that the church opposed the government.

The Tribunal asked the applicant how his politeetivity has impacted on his family. The
applicant said that his wife had asked him to takawer profile for fear of the government’s
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threats. The applicant said that his wife and chilcare finding things very difficult and need
to be supported by his family. The applicant oworme land and he is able to grow a cash
crop. The applicant said that his family had narbbarmed but his wife withessed him
being directed to attend the second meeting. Thriial asked the applicant whether his
family had ever been threatened He said that theynlot been directly threatened but he had
interpreted the threats made to him as being @il nature and they could have an
impact on his family.

The applicant said that the police in Fiji are nmenitored by the military. Prior to the coup
the applicant said that he would have been abbbtain protection from the police.

The Tribunal asked the applicant to details hissféfahe were returned to Fiji. The applicant
said that once the community is aware that he étasmed they would expect his
involvement in community issues. Similarly the apght believes that the government would
be aware of his return and he reiterated that debkan threatened by the government to
curtail his community involvement twice in the paBhe applicant said that he still had a
strong wish to work with his local community. Thepéicant agreed that if he returned to Fiji
and curtailed his activities he would not be a¢axf the government but he would still fear
that he will be harmed. The applicant still worredabut his family even though he is still in
Australia. The applicant said that his family wasling it difficult to manage in his absence

The Tribunal told the applicant that it was reqdite make findings about harm or
persecution that has happened in the past, noalswthe likelihood of harm in the
reasonably foreseeable future.

The applicant said that he had given all the infatiam about his claims.

In conclusion the applicant said he came to Austraith a clear purpose to fulfil his
commitments to [Company 1] but this had not workatlas had been planned but coming to
Australia did give him an opportunity to give catesiation to his circumstances back in Fiji.

The applicant admitted that he had broken Austmatigration rules by overstaying his visa.
The applicant said that if he was required to retorFiji, he asked that the Department give
him a visa that would allow him to arrive and degsustralia so that he could maintain
contact with his family and friends. The applicaaid that he loved Australia and had a lot to
offer in return. The applicant said that he wasest&o go back to Fiji because of his political
profile.

Post Hearing Submission

[In] March 2009 the applicant forwarded a referemeitten on his behalf by [name deleted:
s.431(2)], Indigenous Issues Unit, Department etide, Victoria attesting to the applicant’s
involvement in local issues in the [Place B] comityun

COUNTRY INFORMATION
The following documents were among some consuftedlation to the applicant’s claims.

From CX173225FIJI: US State Department Report Says Human Rightstion Worsened
After Coup, 7 March, 200Which comments on human rights abuses after the cbb
December 2006:



FIJI: US State Department Report Says Human RightsSituation Worsened
After Coup

The US State Department Report on Human Right®@® 2ays the human rights
situation worsened in Fiji after the December coup.

It says there were some accounts of human righisestby police during the year but
the military committed numerous abuses after theebder 5 coup.

The report says the military detained without watriend abused persons who had
voiced opposition to the coup or who supported@rneto democratic government.

It says formal complains to the Fiji Human Rightsn@nission did not increase
significantly by year's end because of a climatmtiinidation and fear of reprisals
after the coup.

The report says the Fiji Human Rights Commissigador had said she would
investigate human rights abuses if complaints weade, but she had also warned the
public that not all their rights could be exerci$exbly under a State of Emergency.

The US State Department report says that the imtgoivernment took no action
against military personnel alleged to have commhitleuses against coup opponents.

80. US Dept of State Country Report on Human Rights82Beleased September 2008)
reproduced in part that provides the political lmaokind and comments on human rights
matters in Fiji since the coup:

Fiji is a constitutional republic with a populatiohapproximately 828,000. The
constitution provides for a ceremonial presidefgcted by the Great Council of
Chiefs and an elected prime minister and parliaptaritin December 2006 armed
forces commander Commodore Vorege Bainimaramalmesvtthe government of
Prime Minister Laisenia Qarase of the Soqosoqo Bizeni Lewenivanua (SDL)
party in a bloodless coup d'etat, announced tlabksttment of an interim military
government, and dissolved Parliament. On JanuaheSnterim military government
was replaced by a nominally civilian interim govaent (“the interim government"),
headed by Bainimarama as prime minister. Bainimarand his Military Council
controlled the security forces. There were numenasignces in which elements of
the security forces acted independently.

During the year the interim government denied eiigthe right to change their
government peacefully. A state of emergency inctfier half of the year
significantly restricted constitutional provisioftg freedom of expression,
movement, and assembly and subjected the righivtaqy to the military's
interpretation without recourse to the courts. $tage of emergency was lifted on
May 31 but was reimposed for 30 days on Septembdreh Qarase returned to the
capital from his home island. Under the interimgmment, the military and police
arbitrarily detained and sometimes abused indivgjuasulting in three deaths;
conducted searches without warrants; engagedimidation of the media; and
restricted the right to assemble peacefully. Ogineblems during the year included
poor prison conditions; attacks against religialities, particularly Hindu temples;
government corruption; deep divisions between ieniys Fijians (57 percent of the
population) and Indo-Fijians (38 percent); violeacel discrimination against
women; and sexual exploitation of children. .....................

Arbitrary Arrest or Detention



The constitution prohibits arbitrary arrest andedéibn, but during the year military
personnel detained numerous persons without warfantnterrogation and
intimidation and, in some cases, brief incarceratiddthough military personnel do
not have arrest powers under the law, the militemy the director of the FHRC cited
the state of emergency proclamation and publicrastigutes as justification for the
detentions.

Role of the Police and Security Apparatus

The Ministry of Home Affairs, headed by interim g Minister Bainimarama,
oversees the Fiji Police Force, which is respoedit law enforcement and the
maintenance of internal security. The RFMF is resfiae for external security. The
RFMF maintained that it has a broad constitutisaaponsibility for national security
that also extends to domestic affairs; many carigiital scholars in the country
rejected that assertion. In June the former depatymander of the RFMF was
appointed as police commissioner.

The police maintained a network of 31 stations Bhgolice posts throughout the
country. Policing of more remote and smaller isianés done through regularly
scheduled visits. Military personnel were assigteagccompany police patrols and
jointly man roadblocks, blurring the lines of autiybetween the two forces.

The police internal affairs unit is statutorily pessible for investigating complaints
of police misconduct. The interim government crdatd~iji Independent
Commission Against Corruption with wide-rangingéstigative powers. The
commission undertook numerous investigations ofipagencies and officials,
including some members of the police force. Sorfieerts were removed from the
force. However, impunity and corruption remainedipems.

In most cases the interim government took no acgainst military or police
personnel alleged to have committed abuses agaoptopponents and
prodemocracy activists. ........................

Arbitrary Interference with Privacy, Family, Home, or Correspondence

The constitution prohibits such actions, but titenm government frequently
ignored these prohibitions in practice. RFMF forsearched without warrants the
homes and offices of a number of persons the mjldaacused of corruption. Soldiers
also entered private property without warrants &amnand threaten persons who
spoke publicly against the coup. ..........ooociiiiiii i,

Section 2 Respect for Civil Liberties, Including:

a. Freedom of Speech and Press

The constitution provides for freedom of speech airithe press, but the government
did not fully respect these rights in practice.

Freedom of Peaceful Assembly and Association
Freedom of Assembly
The constitution provides for freedom of assembiyt,under the state of emergency

regulations the interim government restricted tigjht. Although some civic
organizations were granted permits to assemblejitsefor all political



demonstrations and marches were denied, as wamit far the annual meeting of
the National Federation Party. In March police lerok the annual general meeting
of the National Union of Public Workers, citing pesified public order issues. In
July police broke up a peaceful picketing actiorstriking nurses. ...............

Freedom of Association

The constitution provides for freedom of associatiouring the year the interim
government did not restrict persons from joining®&; professional associations, or
other private organizations, but it targeted foe#its and harassment prominent
members of the political party of the deposed pnmmgister and members of NGOs
who criticized the coup. ...........cooeiiene.

Section 4 Governmental Attitude Regarding Inteoral and Nongovernmental
Investigation of Alleged Violations of Human Rights

Under the interim government, the operations of eé&tim and international human
rights groups were closely scrutinized. Memberthefgovernment frequently
singled out individual NGO officials for criticisiaind harassment. Accusations by
Bainimarama that NGOs were only doing the biddihfpoeign donors, primarily to
garner funding, engendered a climate of uncertaifityin the NGO community, and
most NGOs practiced varying degrees of self-cehfmr&overnment officials were
only cooperative and responsive to the views of N@@t avoided criticizing the
coup and the interim government.

There were several NGOs that concentrated on atyari local human rights causes,
such as the Regional Rights Resource Team, théd@enter for Public Integrity,
the Citizens' Constitutional Forum, the Fiji WongeRights Movement, and the Fiji
Women's Crisis Center. A number of UN organizatiomscerned with human rights
had regional offices in the country and sought ¢tokwwith the government on
various human rights issues. The ICRC continuezptrate in the country. The
interim government refused to permit a requestei by the UN Rapporteur on the
Independence of Judges and Lawyers.

The interim government directed all those clainfiognan rights violations to report
them to the FHRC. The FHRC received and investijegports of human rights
violations and requests for assistance, some imgkileged abuses by the military,
the police, and prison officials. During the yea® FHRC director repeatedly failed
to publicly object to significant allegations ofrhan rights abuses by the military and
police, including three incidents that resultedhia deaths of uncharged detainees.
The FHRC's sole remaining pre-coup commissionengty criticized the director's
statements in support of the coup and her failutake action in support of persons
abused by the security forces, and called for fextbr to resign. In January the
director published a lengthy analysis of the cdwgi tvas widely criticized by legal
and human rights figures as an attempt to justiétakeover. In a follow-up
publication in August, she argued that the overthobthe Qarase government did
not constitute a coup. In July the FHRC directasigeed her position when the
interim government named her to be the new natiomddudsman. As ombudsman,
she is a human rights commissioner and chairsltied:

81. From Amnesty International Report 2008 on Fiji esathe following:

Disadvantaged groups continued to be marginalizedsaa result of high
unemployment, widespread poverty and an alarming agptter situation.



Unlawful arrests and detentions, violence, and kilhgs by members of the
security forces continued. Freedom of expression waeverely undermined.

Background

A military coup led by Commodore Frank Bainimaram&ecember 2006 triggered
serious human rights violations in 2007. The juatigiwvas compromised as the
interim government sought to constrain its indegecd.

Police and security forces
Killings and excessive use of force

* InJanuary, a man died from a brain haemorrhadamitours of being
detained by the military. One soldier was chargedte beating, although
others were reported to have taken part.

* InJune, a young man fell into a coma and diedpiohg assaults by soldiers
in Nadi. Eight soldiers were later charged withKiikng.

* Another man was killed while being interrogatedpmjice officers in June.
The coroner’s report concluded that he had diech evere internal injuries.
Nine police officers were subsequently charged wishkilling.

* In November, several people accused of planniragsassinate key members
of the interim government were detained for moenth8 hours without
charge. Some were allegedly brutally beaten byhplithes soldiers.

Cruel, inhuman and degrading treatment

Prominent political figures including critics ofelinterim government were
arbitrarily arrested, detained and subjected telciohuman or degrading treatment
by members of the army.

Between December 2006 and July 2007, hundredsopig@evere forced to strip
naked, run around fields, or touch each other\ggpei parts. Many were also
physically assaulted by soldiers and police officer

Attacks on freedom of expression and movement

A state of emergency imposed between December 2006/ay 2007 severely
undermined freedom of expression. Prominent cridfdhe government, including
lawyers and other human rights defenders, weraidéted by the military and
banned from travelling without prior notice.

* In August, a prominent lawyer filed a writ challémg his travel ban. The
case was still pending by the end of the year.

* That same month, the interim government threatémedrest bloggers and
those responsible for facilitating pro-democraaygosites. One popular site
was closed down. The interim government warnedipsiervants against
reading the blogs.

» A senior civil servant was suspended without pakugust following
allegations that he contributed to anti-militargdpkites.



» After publicly criticizing the interim governmerdeposed Prime Minister
Laisenia Qarase was prevented from travelling layaseair from his home
island to Suva.

Justice system

The Chief Justice was suspended indefinitely dféémg forced to take leave in
January.

The President of the Fiji Court of Appeal challethgiee legality of the interim
government, prompting the interim Attorney Gengwoatall for his resignation in
June. In September, six prominent judges of theJeijirt of Appeal resigned after
not being invited to sit on the court.

The integrity and independence of the Fiji Humagh®& Commission were called
into question after it released a report in Janwdrigch supported the military
taKeOoVer. ..o

82. The BBC News website, last updated on 27 Janud9 B&ports on the current
circumstances in Fiji with the following:

The 800-plus volcanic and coral islands that makée Pacific nation of Fiji enjoy a
tropical climate and are a prime destination faritts.

However, since 1987 racial and political tensioagehbeen an intermittent source of
instability and international isolation. Overview

Overview

In 1987 a coup by indigenous Fijians overthrewedleeted, Indian-dominated
coalition. This triggered a series of adverse eyja@ntluding the introduction - and
subsequent withdrawal - of a constitution enshgnidigenous Fijian political
supremacy.

A further coup in 2000, led by businessman Geogdht, saw the country's first
ethnic Indian prime minister, his cabinet and salvitPs held hostage for several
weeks.

These events caused great harm to the economytttiem industry in particular -
and Fiji's international reputation.

Rancour over the 2000 coup persisted, with bitigsidns over plans to amnesty
those behind it. The proposals underlay tensiorisw¢ulminated in a bloodless
military takeover in 2006 - Fiji's fourth coup i@ $ears.

Fiji's population, which resides mostly on the twain islands of Viti Levu and
Vanua Levu, is divided almost equally between irdigus Fijians and Indo-Fijians,
the descendents of indentured labourers brought fndlia.

Mixing between the two groups is minimal, and infiat segregation runs deep at
almost every level of society.

There are also very small non-Indo-Fijian, nondfijminority communities, such as
Chinese and Rotumans.



Although the former British colony relies heavilyg the sugar and tourism industries
for its foreign exchange, its economy is diverseldGsilver and limestone are mined,
and there is a strong services sector and somenfighufacturing.

Nonetheless, Fiji has been hampered by persistate tind budget deficits, making it
one of the world's largest per capita recipientaidf ..........................

Leaders
I nterim prime minister: Commodore Josaia Vorege (Frank) Bainimarama

Fiji's military chief Commodore Frank Bainimaramezed power in the December
2006 coup and first became interim prime ministe¥anuary 2007.

He accused deposed prime minister Laisenia Qafas#roption and of
discriminating against Fiji's ethnic Indian mingrit

Mr Qarase, who had secured a second term in Ma§, 2@@ angered the opposition
and the military with his controversial proposaptrdon or amnesty some of those
behind the 2000 nationalist coup.

Commaodore Bainimarama promised to restore demodhsioygh elections, but said
the constitution would have to be revised firstinakis view it enshrined racial
divisions.

He maintains that his aim is to create a fairedtimacial society, but he has
excluded political opponents from discussions @ndbnstitutional reforms.

A move by Fiji's Appeal Court in April 2009 to dact the military government
illegal prompted the president, Ratu Josefa lldidcsuspend the constitution and
reappoint Commodore Bainimarama as interim primasteér for a further five
years, leaving the military chief's grip on powpparently stronger than ever.

Commodore Bainimarama insists that he enjoys bpoadlar support for his
elections reform plan, but the events of April 20@%e made Fiji even more of a
diplomatic outcast than before.

President: Ratu Josefa lloilo

President Ratu Josefa lloilo was appointed in fteraath of the May 2000 coup and
was re-elected president by the Great Council a¢f€lin March 2006.

In the December 2006 coup, Mr lloilo lost his exe@ipowers to military chief
Commodore Frank Bainimarama, who dissolved parlidraad declared a state of
emergency.

Commaodore Bainimarama reinstated Mr lloilo as plesst in January 2007.

Mr lloilo endorsed the December 2006 coup, sayinegal elections would be held
once the political and economic conditions wer¢agle.

When the Court of Appeal declared the military goweent illegal in April 2009, Mr
lloilo responded by assuming governing power, sndp® the constitution and
dismissing the judiciary.



He then reappointed Commodore Bainimarama as mggrime minister and said
that elections would not be held until 2014.

He is seen as a close ally of the military chiet, denied that he was acting at the
behest of Commodore Bainimarama.

Now in his late eighties, he is said to be in pogalth. ...............................
Media

Fiji's private press was long noted for its vig@aaporting, but the authorities
imposed strict media censorship in April 2009, &ty nothing critical of the
military-led government to be published.

Radio has always been a key source of informagarticularly on the outer islands.
There are publicly and privately-owned stationse BBC World Service and Radio
Australia are normally available via FM relays, ubb the transmitters for the latter
were shut down after a 30-day state of emergenesyimvposed following the
suspension of the constitution.

Several foreign correspondents based in Fiji wepeked from the country and
some internet cafes were closed as part of theanoedckdown.

The following relates to the treatment of suppartrSDL, Immigration and Refugee Board
of Canada but also gives an insight into the mammetich opponents to the military
government have been treateégi: Treatment of members and supporters of thgdSogo
Duavata ni Lewenivanua (SLD) [United Fiji Partyh particular treatment of non-elite
indigenous Fijiansg February 2008 states:

Fiji: Treatment of members and supporters of the Sqosoqo Duavata ni
Lewenivanua (SLD) [United Fiji Party], in particular treatment of non-elite
indigenous Fijians

In December 2006, the commander of Fiji's militeorces, Commodore Vorege
Bainimarama overthrew the government of Prime Mamitaisenia Qarase, leader of
the Sogosoqo Duavata ni Lewenivanua (SLD) [UnitgdParty] (UK 5 Sept. 2007;
US 13 Dec. 2007). The SLD party, led by Qarase, @eations held in 2001 and
2006 (UK 5 Sept. 2007).

Treatment of critics of the regime

According toFrom Election to Coup in Fijia book published by the Australian
National University (ANU), critics of the coup hakseen "effectively silenced" by
the military (2007, 434). The book, which incluaestributions by various
academics and other experts, states that the mpifiggime has targeted politicians,
civil society activists and outspoken lawyers (ARQD7, 436). It provides several
examples of specific individuals who were detaiaethe Queen Elizabeth Barracks
(QEB) (ANU 2007, 343 and 436) and "subjected tomidtation and harassment”
(ibid., 436). One man named was allegedly beateleabh (ibid.).

Country Reports on Human Rights Practices for 2€@@oborates that the Republic
of Fiji Military Forces (RFMF) have detained andsineated those who opposed the
coup, sending them to the QEB (US 6 Mar. 2006 Se}.Media sources also
corroborate that some critics of the regime haentiaken to military camps (Fiji
Times Online 11 Dec. 2006awyers Weekl22 Feb. 2007) where they have been



"abused and intimidated" (ibid.). Moreover, Humdghgs Watch (HRW) has called
for an investigation into reported allegations afditrary detentions, beatings, and
harassment of more than a dozen individuals" akasghe death of one man in
custody (5 Feb. 2007). HRW reports that activistsinbers of the business and
media community and private citizens have beenmedaapparently without
warrants (5 Feb. 2007). The United Kingdom (UK)dtgn and Commonwealth
Office reports that there have been numerous ats@fithuman rights violations
taking place in the barracks, specifically mentignihat journalists have been
detained and human rights activists largely sildrn&Sept. 2007). The same source
states that, as a result of these detentions,gbstsiare now practising self-
censorship (UK 5 Sept 2007). Some of those who rmtatements against the regime
have also been subject to a travel Haawyers Weekl22 Feb. 2007).

Treatment of SDL members/supporters

A Research Fellow at Australian National Univer¢®NU) who wrote a chapter on
the aftermath of the coup for the bdetom Election to Coup in Fijcommented on
the treatment specifically of SDL members in 16udaym 2008 correspondence with
the Research Directorate. His comments are conté@mine following paragraph.

The Research Fellow stated that after the coup, I8Bder Laisenia Qarase travelled
to his home island of Vanuabalavu and was prevdnggtie military from returning
to Suva [the capital]. The Research Fellow repatthed that other members and
supporters of the SDL have been harassed. Hespdfic examples of senior SDL
members, such as Peceli Kinivuwai [SDL Nationakebior], Ted Young [SDL

Acting National Director] and Mere Samisoni, MembéParliament (MP). He said
Peceli Kinivuwai had been taken at least six titoethe QEB where he was beaten.
Ted Young had been beaten on several occasiohadaglere Samisoni. The ANU
Researcher further stated that those SDL MPs "valve hemained silent, acquiesced
or jointed the new interim government" have notezignced harassment.

Media sources corroborate the detentions of PE@@luwai, Ted Young (Fiji
Times Online 11 Dec. 2006; ibid. 21 May 2007) and Mere Samisoniglands
Businesd4 Dec. 2006).

In a 16 January 2008 interview conducted by theeRe$ Directorate, a professor of
economics at Acadia University with a researchr@gein Fiji likewise stated that
various members of the SDL, including Mere Samisbave been taken to the
barracks, beaten, intimidated, and forced to dsighyexercises (16 Jan. 2008).

Treatment of non-elite SDL members/supporters whor@ indigenous Fijians

According to the Research Fellow from ANU, polluks from May 2007 indicate

that around 80 percent of indigenous Fijians supger SDL (16 Jan. 2008from
Election to Coup in Fijstates that authoritarian rule has been diredtbdth
indigenous Fijians and Indo-Fijians, but stated thaigenous Fijians have "felt the
brunt of military repression” since they are theugr most opposed to the new regime
(ANU 2007, 436). The ANU Research Fellow commermedhe intimidation of non-
elite indigenous Fijians as follows:

There has not been any systematic harassmentigémalis Fijian SDL supporters ...
although there have been many cases of harassfanlimary citizens (including

SDL supporters) for speaking out in oppositionhi® ¢oup, for alleged offences at the
military checkpoints, for alleged "corruption” aasl part of the wider "clean up"
campaign targeting bootleggers, nightclubs, druajets, prostitutes etc.... Many



were taken to the RFMF [Republic of Fiji MilitaryoFees] barracks in the first few
months after the coup, but this seems to have db@esearch Fellow 16 Jan. 2008)

The Acadia University Professor corroborated ttiermation that while people were
taken to the barracks after the coup first happetéslis occurring less frequently
(16 Jan. 2008). He voiced his opinion that peomenaw practising "self-censorship
(Professor 16 Jan. 2008).

The ANU Research Fellow commented that the govenhiseseeking to build
support among indigenous Fijians by means of itdaNal Council for Building a
Better Fiji initiative (16 Jan. 2008). Accordingdcstatement from the prime
minister's office, the government of Fiji intendsuise this initiative "to rebuild Fiji
into a non-racial, culturally vibrant and unitecglixgoverned, truly democratic
nation..." (Fiji 21 June 2007).

84. On the basis of a DFAT report CX1730Z1JI: Persons involved with or having relatives
involved with election of May 2006 and/or membdrSDL Coup related harassment,
threats, and human rights abuses, 7 March, 26i@fes the following

BACKGROUND

The applicant worked as a polling clerk over the teek election period in May
2006. Her brother was an assistant district offti@ing the election and her brother
has been a member of the Sogosoqo Duavata Ni Learmnk (SDL) since 2000. The
applicant claims that her brother was taken imjiogstioning by the army in
December 2006; he was bashed and detained and mseafliee family were
threatened; her brother has fled to another pédfijicnd has not returned since being
guestioned; and her sister in law told her thatttmey was asking after her [the
applicant] because she was involved in the elestidbhe applicant fears she will be
detained and tortured by the army.

QUESTIONS: [1/3/2007]

Q1. Is Post aware of information which would indecthat a person with the above
profile would be at risk of detention by the Fijiarmy?

Q2. Is Post aware of information which would indécthat a person with the above
profile, if detained by the Fijian army, would berisk of human rights abuses by the
army?

ANSWERS: [6/3/2007]

Al. There are numerous members of the Soqosoqodbaay Lewenivanua (SDL)
Party and there were also many individuals who wadr&s polling officials during

the May 2006 elections. Post has no informatiosuiggest, however, that SDL
members or election officials are being, or haverbepecifically targeted by the
Republic of Fiji Military Forces (RFMF). There halseen many instances of
harassment, threats, intimidation and abuse bREHdF, but these have been
primarily targeted at individuals who publicly ergsed opposition to the 2006 coup
and/or the formation and actions of the interim &ownent, rather than people who
were simply SDL members or election officials. &#sponse, the interim Government
stated recently that it would take measures torertbiere were no further human
rights abuses. Despite this, Post notes therert@tito be allegations of the RFMF
and police committing human rights abuses partityula relation to RFMF
involvement in standard policing issues (for examphrcotics, illegal gambling) as



well as against those critical of the RFMF andititerim Government. There would
however, appear to be limited risk at present ta 8i2mbers or polling officials
who do not speak out publicly against the interiov&nment or the RFMF.

A2. Post has received information that many of ¢hidstained by the RFMF -
regardless of the reason - have been subjectduytical and mental intimidation and
humiliation, including assaults and beatings; vedbaise and threats; guns pointed at
victims; and guns fired near blindfolded victim&€lrisk of abuse remains high,
despite claims by the interim Government that hunigirts would be respected.

85. The following are examples of how the military gowaent treats those who are deemed to
be opponents

FIJI: Army watchful of demagogues: Driti

The Fiji military's Land Force Commander ColongbMDriti says army intelligence
have their eyes on demagogues trying to destaltiizeountry.

And he says that the military will continue to takem up to the barracks for
guestioning because it is a matter of nationalrégcu

Col Driti said unionist Taniela Tabu was detaingdhe military last week because
"he is a demagogue".

"He is trying to appeal to Fijian nationalist pr@jces and fears to destabilize the
country,” said Col Driti, referring to Tabu's acatien of ethnic Indian leader and
interim Finance Minister Mahendra Chaudhry as #ason for the interim
Government's tough stand against the striking pugactor unions.

"The unionist Taniela Tabua is a demagogue. Thagng clear.

"We know that there are others out there waitingtie opportunity to incite people."

Tabu claims that he was stripped to his underwetreaarmy camp and later told he
would be killed if he ever returned.

The military has denied the claims.

Tabu has been considerably quiet since his rel@a¥éednesday night. CX182251.:
FIJI:Army watchful of demagogues: Driti, Fiji Livd, August, 2007

http://www. fijilive.com/news/show/news/2007

FIJI: Watch what you say: Vuataki told

The military has released lawyer Kitione Vuataki ith one condition to watch
what he says.

Speaking from his Lautoka home yesterday, Mr Vuaalkd he was glad to be free
but gave an assurance to the military he wouldabefal of what he says publicly.

He said he reassured the military he would notéricouble as claimed in certain
media reports which he claims were misquoted.

"I have made an undertaking that | will be caréfing said. ........ CX17834°FElJI:
Watch what you say: Vuataki told, 31 May, 2007.



86. The following articles illustrate to the currentatimstances in Fiji:
FIJI: Rights Groups Warn Fiji Heading Towards Civil Unrest

Amnesty International is predicting civil unresdaconflict with Fiji's military
government, as army commanders continue to tigh&ingrip. The international
human rights organization claims conditions inttieebled South Pacific nation are
getting worse by the day. Army chief Commodore krBainimarama was reinstated
as interim prime minister, earlier this month, éaing the president's decision to
abrogate the constitution. Amnesty Internationgasting a serious picture of life in
Fiji, as the military continues to increase itshauity.

Army extends grip on power

The armed forces' grip on power now extends immat all corners of the civil
service, while a compliant police service is algpporting the army chief,
Commodore Frank Bainimarama.

Amnesty claims the military is using intimidatiamquell dissent.

The group's Pacific analyst, Apolosi Bose, saysijs fragile economy continues to
crumble, the prospects of a public backlash ag#nesmilitary government will
increase.

"The crime rate will definitely increase and thex@ possibility of a greater law-and-
order situation in Fiji," Bose said. "There areocatsldiers who are going to be losing
their jobs because of the decree to lay off people've reached 55. So, couple that
with the fact that people are not generally hapjif the way things are happening,
you could have a situation where there could bi¢ @dnflict.”

Bloodless coup leads to 'new order

Commodore Bainimarama seized power in a bloodiegp i December 2006,
unseating an elected government the army strongagwas racist and corrupt. His
actions were declared illegal by Fiji's Court ofp&al, earlier this month, a ruling
that prompted the country's president - a closeddlthe army commander - to
dismiss the judiciary and abandon the constitution.

Creating what he called a "new order", President Rasefa lloilo reappointed the
military government with even greater powers.

Commodore Bainimarama has insisted democracy wiyl be restored only when he
has rewritten the constitution and changed elelclanss that he claims are biased
against the country's ethnic Indian minority.

Political turmoil leads to economic woes

As the army's controversial reform program incleesvérd, Fiji's economy, which
depends on tourism and the sugar cane industryinces to stutter, putting at risk
thousands of jobs.

The United Nations Security Council said Mondaynhiktary's grip on Fiji is "a step
backwards" and demanded the restoration of demypaeratt fair elections, as soon as
possible.



Since his reappointment, Commodore Bainimaramahasn scant regard for such
international condemnation.

He has imposed emergency restrictions, includimgaeship of the media, and
refuses to hold elections before 2014. CX224&10:Rights Groups Warn Fiji
Heading Towards Civil Unrest, Voice of America (\JO2ZL April, 2009.

87. From the Economist, 16 April 2009 comments on tlmeent constitutional problems in Fiji
and illustrates the response of Bainimarama t@@ntedecision by the Court of Appeal that
declared the military regime installed after thegin December 2006 as being illegal:

Fiji's constitutional coup - Puppet show
Digging in for the long haul

FLEETINGLY, on April 10th, Fiji's armed forces conander, Frank Bainimarama,
seemed to lose his other job as prime ministesiteat Ratu Josefa lloilo announced
the abrogation of the country’s constitution, thelksng of the judiciary and the
postponement of elections until 2014. Calling thesmlent’s decision deeply
regrettable, Mr Bainimarama resigned and said leheading back to barracks. Yet
the next day, he and his cabinet were back in tiféges, as if nothing had
happened. Belying the pretence of normalcy, howesaddiers were sent into the
newsrooms of the country’s newspapers, and tet@visnd radio stations to prevent
“negative” publicity; several foreign journalistere booted out of the country.

Mr Bainimarama said he had nothing to do with Mild’s decision. In truth, the 88-
year old head of state is a puppet of the armychvts said to dose him with
medication before he appears on television. Mr iB@nama also regularly claims to
be subject to the dictates of a shadowy militanynmil. But in reality he is in charge,
having purged his opponents and cultivated loythltgugh rapid promotions and big
pay rises for both officers and rank-and-file. Egenat press conferences held after
the abrogation of the constitution, he judicioushpse to be flanked by his most
loyal naval officers, not the high-ranking armyioéfrs.

The trigger for the jettisoning of Fiji’s constitoih was a ruling by the Court of
Appeal declaring illegal Mr Bainimarama'’s interiggime, which took power in a
coup in 2006. The court demanded that a neutrataeer be appointed prime
minister, pending the dissolution of parliament argeneral election.

Mr Bainimarama was already resisting foreign presso go to the polls. He claims
that Fiji's electoral system needs to be reforne@scape the race-based politics that
generated coups in 1987 and 2000. In fact, whatbeeelectoral system, politics
would remain polarised between ethnic Fijians dredihdian minority.

Fixing the economy may be even harder than merttimgolitical system. Even
before the latest political crisis, the centrallbhad lowered its forecast of GDP
growth for 2009 from 2.4% to -0.3%. Declining exyzdnad left foreign-exchange
reserves equivalent to 2.7 months of imports, dishising tax revenue had forced
the prime minister to impose a 50% cut in goverrnnogerating expenditure. This
week the Fiji dollar, which is pegged to a basKetuwsrencies, was devalued by 20%.

Since the constitution was scrapped, soldiers Hata&ined or placed under house
arrest local journalists, judges and, reportedig,director of public prosecutions. In
addition, Savenaca Narube, the long-serving goveshthe central bank, has been
forced from office, and soldiers stationed in tlamlbuilding. The motive may be
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not just to avoid the flight of capital, but alsohave done with Mr Narube’s urging
for restraint in public spending. The governmenyina hoping it can buy back some
of its tarnished legitimacy.

FINDINGS AND REASONS

The applicant claims to be a national of Fiji andvad in Australia on a Fijian passport. The
Tribunal accepts, on the evidence before it, thatapplicant is a Fijian national and, for the
purposes of the Convention, has assessed his daansst Fiji as his country of nationality.

The Tribunal has found the applicant to be a higingdible withess who has responded to its
enquiries respectfully, calmly, thoughtfully andtimout exaggeration or overstatement of his
circumstances or his claims.

The Tribunal acknowledges that the applicant hasmackd additional material and evidence
of his political circumstances for the first timietlae hearing but at the same time observes
that the applicant had not been afforded the oppdstto expand on his originals claims in
his visa application at an interview with the Depgnt. The claims made to the Department
by way of his visa application have been clearlyated by the oral evidence of the
applicant to the Tribunal

The Tribunal does not consider that the additiamfarmation provided at the hearing for the
first time necessarily diminishes the claims magéhle applicant and is of the view that this
evidence is an outcome of the opportunity providedhe Tribunal for the applicant to
provide additional evidence about his claims adgtgdrearing invitation. The Tribunal
accepts that the oral evidence of the applicatitédlribunal is credible and measured and
not inconsistent with his original claims.

The following from USSD report 2008 provides somaekground to the political situation in

Fiji:
Fiji is a constitutional republic with a populatiohapproximately 828,000. The
constitution provides for a ceremonial presideteced by the Great Council of
Chiefs and an elected prime minister and parliaptaritin December 2006 armed
forces commander Commodore Vorege Bainimaramalmesvithe government of
Prime Minister Laisenia Qarase of the Soqosoqo Bizeni Lewenivanua (SDL)
party in a bloodless coup d'etat, announced tlabksttment of an interim military
government, and dissolved Parliament. On JanuaheSnterim military government
was replaced by a nominally civilian interim govaent (“the interim government"),
headed by Bainimarama as prime minister. Bainimarand his Military Council
controlled the security forces. There were numenasignces in which elements of
the security forces acted independently.

The applicant claims that because of his polirafile he has been a target of the military
government in Fiji. The applicant claims that foamy years he has been active at the local
level in trying to improve the lot of his communifijhe applicant has led or participated in
many local committees and forums designed to thsstandard of living in his community
and he has initiated community based projects fdrahel facilitated through groups
including AusAID and Adventist Development Reliejéncy (ADRA)

The applicant claims to have [been involved witig National Alliance Party in the [location
deleted: s.431(2)] electorate in which he livese @pplicant informed the Tribunal that the
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National Alliance Party had a multi-racial focuslaadvocated representation for all
ethnicities in Fiji. [Information about the applid& political activities deleted: s.431(2)]

The applicant claims that he opposed the militanypcconducted by Commodore
Bainimarama in 2006 and the activities and prograhtee military government installed
after the coup The applicant observed that thaamylicoup was designed to remove the
ethnic Fijian focused SDL party to enable, amorgeobbjectives, appropriate representation
for all ethnicities in Fiji. The applicant claimisat although the National Alliance had a
similar focus to that proposed by Bainimarama {hy@ieant opposed the manner in which a
democratically elected government had been remftreed office.

The applicant continued his work in his local conmityiafter the election and as a
consequence he claims he has been inevitablyadrdafche military government and that this
criticism or opposition to the military governmdras been reported back to members of the
military government.

The applicant claims that he has been called béfi@renilitary council twice and warned that
he was to cease agitating and criticising the amfigovernment. The applicant further claims
that in the face of this intimidation and the thsemade directly to him and the implied
threats to his family, if he did not cease to ade@gainst the military government, he has
chosen self censorship, in relation to his politag@nions. As a consequence and in
consultation with his wife the applicant has cedssccommunity work for fear that he may
be open to further accusations of opposing orcgsitig the military government and the
subsequent repercussions to himself and or hidyfami

The applicant fears that he will be arrested, dethand taken to a camp and be mistreated.
The country information at [110] gives some valida his fears. On the basis of these claims
the Tribunal finds that the essential and signifta@ason for the harm feared by the
applicant is for the Convention reason of imputedaiual political opinion.

The applicant claims that if he returned to Fijdamntinues his opposition to the military
government he would be arrested, detained and tak@ramp. He fears that agents of the
government would report him to the military. Additally, the applicant claims that as a
consequence of the intimidation of the militaryias been denied the freedom to speak out
about his opposition to the military regime ThebUmnal finds that the claimed loss of his
freedom of speech as a consequence of intimidandrthe threats that he may be arrested,
detained and taken to a camp amounts to persedhfabimvolves serious harm and
systematic and discriminatory conduct as outlimes.91R.

The Tribunal refers to extensive country informat{oited above) that describes the
circumstances in Fiji since the military coup dd&cember 2006 and the current
developments that occurred on 10 April 2009. Onbths of this information the Tribunal
has formed the view that Fijians who oppose thé&am regime, regardless of their political
persuasion, have been singled out by represerdaiivibie military government and openly
or covertly warned to desist their activities. Tder significant evidence of individuals with
political profiles having been arrested, detained taken to the military barracks. There is
also evidence of ordinary citizens being intimidié®ad threatened because of their
opposition to the regime. The actions of the nmjitia suppressing opponents of their regime
have created an environment in Fiji where it app#aat ordinary citizens are unwilling to
speak out for fear of the response of the military.
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The recent developments in Fiji in April 2009 angirBmarama’s response to the Court of
Appeal decision in relation to the legality of hiditary coup in December 2006 highlights
his disregard for Fiji’'s constitutional processes &is strong resolve to undertake the
reformation of the electoral system in Fiji. Baigirama continues his strong hold on Fiji
despite the opposition within Fiji and from foreigountries. His response to this latest
judicial outcome has been typical of his responsanty opposition to his military regime
from the outset. It appears to the Tribunal thgt@pposition to the military regime and to
Bainimarama'’s political agenda is met with a stroegponse that has often led to serious
harm, media censorship and deportation of forearespondents and at the very least
encouraged an environment in which Fijian citizareintimidated to the extent that they
adopt self censorship.

On the basis of this information the Tribunal adedpat for any Fijian who speaks out
against the military regime, regardless of ethyioit political persuasion, that there is a more
than a real chance that they would be subjectraskaent, threats, arrest and that this is
serious harm amounting to persecution

In the case of the applicant, in considering hig@vce in its entirety, the Tribunal is satisfied
that he has a political profile such that he hanleetarget of threats from the military regime
in the past and is likely to continue to be soefvirere to return to Fiji.

The evidence of the applicant is that he has h&tctbag commitment to improving the living
standards and the lot of his local community ansildoing has become a recognised leader
at the local and provincial levels. His evidencéh® Tribunal is that he has been involved in
community development projects since the mid 19%'smes accessing foreign funding for
local projects The applicant claimed that he wasanmolitician but simply a person who
wished to represent his community on issues thiattathem directly and this has led him to
be critical of the military regime since the con@ecember 2006. The Tribunal accepts that,
not only because of his [political involvement viithhis local community, but his leadership
of this community over time, the applicant has dieped a political profile as a consequence.

The evidence of the applicant is that after [hibtigal work for] the election in 2006 he
returned to his community and continued his commyumork. Inevitably he was critical of
the manner in which the previous government had bleposed and their actions since
taking power.

As a consequence in December 2007 the applicansuwvasoned along with three others to
parliament house to speak to the military counodwd local issues. The applicant is
convinced that local officials had reported his\aties to the government and this was the
reason that he was summoned to the military counlk# applicant delivered his feedback
and was subsequently taken aside by two seniotanyilofficials and warned to stop
agitating. The applicant provided the names ank cdthese two officers to the Tribunal.

In February 2008 the applicant was summoned by fmaace to again report to the military
council Again the applicant believes that he wagcm of local officials informing the
military about his local activities. The evidenddlme applicant is that it was made very clear
that it was “in his best interests” to attend aptldved that he had no option but to comply.
The applicant met with the military council andvaas again advised very strongly that he
should desist in his community activities and frbeing critical of the government or there
would be consequences for both the applicant amthiily. The evidence of the applicant to
the Tribunal is that he felt intimidated by whatsasaid to him and he took these threats



seriously to the point where he knew that he wdalde to “lay low” for fear that the threats
would be carried out.

108. The evidence of the applicant is that, in the ggé&s of his and his family’s well-being, he
decided to stop speaking out against the governamahto lay low in an attempt to reduce
his profile so that he was no longer of interegsh®government. In considering this evidence
the Tribunal refers tdppellant S395/2002 v MIMIfor guidance. This judgement of the
High Court stated that persecution does not ceabe persecution for the purposes of the
Convention because those persecuted can elimimatearm by taking avoiding action.
Where an applicant has acted in the way he or shendly because of the threat of harm, the
well founded fear of the applicant is the fear tinaless he or she acts to avoid harmful
conduct he or she will suffer harm and that thisthamounts to persecutory conduct.

109. The evidence and the actions of the applicant atdito the Tribunal that he has had a strong
commitment to local welfare issues for many yeais lze has continued to demonstrate this
commitment since he has resided in [Place B]. Tiiteuhal accepts that if the applicant were
returned to Fiji and the current political circuanstes were to remain, which it appears will
be the case until elections are held in 2014,dkapite his decision to lay low there is the
inevitably that he will eventually speak out abtmgal issues and again run the risk of
attracting the interest of the government. The dméd accepts that even if the applicant were
to lay low and reduce his profile, this is a demnsiaken as a consequence of threats and
intimidation by representatives of the military gorment as opposed to him exercising his
freewill to reduce his political profile. Indepemdeountry information would indicate that
Fijians generally are reluctant to be critical ko imilitary government if they are critical this
invites an immediate response from the military.

110. The Tribunal refers to independent country infoiiorathat indicates the response of the
military government to those who opposed it andscitere a few of many examples of the
nature of the military response to its opponents :

*  From CX173225FIJI: US State Department Report Says Human Rightstion
Worsened After Coup, 7 March, 2007

The US State Department Report on Human Right®@® 2ays the human rights
situation worsened in Fiji after the December coup.

It says there were some accounts of human righisestby police during the year but
the military committed numerous abuses after theebder 5 coup.

The report says the military detained without watrie@nd abused persons who had
voiced opposition to the coup or who supported@rneto democratic government.

e From USSD 2008:

Under the interim government, the military and pelarbitrarily detained and
sometimes abused individuals, resulting in threstfde conducted searches without
warrants; engaged in intimidation of the media; essdricted the right to assemble
peacefully ..................

The constitution prohibits arbitrary arrest andeddéion, but during the year military
personnel detained numerous persons without warfantnterrogation and
intimidation and, in some cases, brief incarcematia.......

Arbitrary Interference with Privacy, Family, Home, or Correspondence
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The constitution prohibits such actions, but therim government frequently
ignored these prohibitions in practice. RFMF forsearched without warrants the
homes and offices of a number of persons the myldacused of corruption. Soldiers
also entered private property without warrante#on and threaten persons who
spoke publicly against the coup.

* From, Fiji: Treatment of members and supporterthefSoqosoqo Duavata ni
Lewenivanua (SLD) [United Fiji Party]

According toFrom Election to Couin Fiji, a book published by the Australian
National University (ANU), critics of the coup halseen "effectively silenced" by
the military (2007, 434).

The book ............ states that the military regime hageted politicians, civil
society activists and outspoken lawyers (ANU 201B&). It provides several
examples of specific individuals who were detaiaethe Queen Elizabeth Barracks
(QEB) (ANU 2007, 343 and 436) and "subjected tomidtation and harassment”

Country Reports on Human Rights Practices for Z6oborates that the Republic
of Fiji Military Forces (RFMF) have detained andstnéated those who opposed the
coup, sending them to the QEB

HRW reports that activists, members of the busia@ssmedia community and
private citizens have been detained, apparentlyowttwarrants (5 Feb. 2007). ....

There has not been any systematic harassmentigémalis Fijian SDL supporters ...
although there have been many cases of harassfanlimary citizens (including
SDL supporters) for speaking out in oppositiorh® toup

e From CX173021FIJI: Persons involved with or having relatives ahwed with
election of May 2006 and/or members of SDL Cougiteel harassment, threats,
and human rights abuses, 7 March, 2007

There have been many instances of harassmenttghirgamidation and abuse by the
RFMF, but these have been primarily targeted avididals who publicly expressed
opposition to the 2006 coup and/or the formatioth actions of the interim
Government, rather than people who were simply &i2imbers or election officials.

When the applicant’s claims are considered in thefirety and in the context of the country
information, the Tribunal accepts that the applideas a strong subjective fear of serious
harm if he were to return to Fiji The Tribunal fsthat the applicant’s fear of serious harm or
persecution is for reason of the Convention groafmablitical opinion due to his political
profile and that this is the essential and sigaificreason for the harm feared

Whilst the applicant states that he has not suffarg/ physical harm from the military in Fiji
to this point in time, the Tribunal is left in nowbt that, on the basis of all of the evidence
before it in relation to the political profile die applicant and the clear evidence of the
response of the military in Fiji to those who oppdsand the recent political events in Fiji,
that the applicant faces a real chance of seriau®s lamounting to persecution from the
military if he were to return to Fiji for reasonkhos real or imputed political opinion.

The matter of the capacity of the applicant to kvianself of state protection in Fiji is vexed.
The applicant has claimed that since the coup @6208e police have acted in concert with
the military which in the view of the Tribunal olously limits the capacity of the applicant to
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obtain any form of protection for the harm feandthereas in the past, prior to the coup in
December 2006, the evidence of the applicant ishibavas readily and willingly able to seek
the support and protection from the local polids th not the case after the coup.

The Tribunal again refers to the USSD 2008 reptiitivhighlights the difficulty in
delineating between the police and the military:

Role of the Police and Security Apparatus

The Ministry of Home Affairs, headed by interim iBg Minister Bainimarama,
oversees the Fiji Police Force, which is respoedit law enforcement and the
maintenance of internal security. The RFMF is resiae for external security. The
RFMF maintained that it has a broad constitutieagponsibility for national security
that also extends to domestic affairs; many cartiiital scholars in the country
rejected that assertion. In June the former depatymander of the RFMF was
appointed as police commissioner.

The police maintained a network of 31 stations Bhgolice posts throughout the
country. Policing of more remote and smaller iskanés done through regularly
scheduled visits. Military personnel were assigteaccompany police patrols and
jointly man roadblocks, blurring the lines of autiybetween the two forces.

It would appear to the Tribunal that because of'liherring” between the police and the
military, those who may reasonably be expectedftmcathe applicant a degree of protection
are potentially his persecutors. Country informatiuld also indicate that since the coup in
2006 the military and police have at times actependently and with impunity.

In the current context in Fiji and the recent tegtihg of control by the Bainimarama
government and given the Tribunal concerns abautititlear delineation of the military and
the police, the Tribunal is not satisfied that dipplicant would be able to seek adequate State
protection from the harm feared if he were to netiar Fiji.

A further consideration for the Tribunal is whetliee applicant would be reasonably able to
relocate to another part of Fiji. In light of theldunal’s findings in relation to the applicant
and his political profile and its assessment ofdimeent political situation in Fiji, the
Tribunal is not satisfied that the applicant cosedely relocate in Fiji in order to avoid the
harm feared.

There is no evidence before the Tribunal that @ieant has a right to enter and reside in a
safe third country.

In considering all of the circumstances of thisectme Tribunal is satisfied that the applicant
has a well-founded fear of serious harm that ansmtmpersecution for a Convention reason
and the Tribunal is further satisfied that, if here/to be returned to Fiji, there is a real
chance, now or in the reasonably foreseeable futiiaé he would face persecution for a
Convention reason

CONCLUSIONS

The Tribunal is satisfied that the applicant meason to whom Australia has protection
obligations under the Refugees Convention. Theeefue applicant satisfies the criterion set
out ins.36(2)(a) for a protection visa.



DECISION

121. The Tribunal remits the matter for reconsideratigti the direction that the applicant
satisfies s.36(2)(a) of the Migration Act, beingeason to whom Australia has protection
obligations under the Refugees Convention.

| certify that this decision contains no informatihich might identify the
applicant or any relative or dependant of the appli or that is the subject of a
direction pursuant to section 440 of tegration Act1958.

Sealing Officers ID: RCHADW




