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STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

5.

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship (the delegate) to reftesgrant the applicant a Protection
(Class XA) visa under s.65 of tiigration Act 1958the Act).

The applicant, who claims to be a citizen of Kerfyat arrived in Australia in the early
2000s The applicant applied to the Department ahignation and Citizenship for a
Protection (Class XA) visa

The delegate decided to refuse to grant the vidanatified the applicant of the
decision and his review rights by letter.

The delegate refused the visa application on tkeslibat the applicant is not a person
to whom Australia has protection obligations unitier Refugees Convention.

The applicant applied to the Tribunal for reviewtloé delegate’s decision.

RELEVANT LAW

6.

Under s.65(1) a visa may be granted only if thasilec maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Ausial whom the Minister is satisfied
Australia has protection obligations under the 1@shvention Relating to the Status
of Refugees as amended by the 1967 Protocol Rgltithe Status of Refugees
(together, the Refugees Convention, or the Coneeti

Further criteria for the grant of a Protection @3l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

9.

10.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingtticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedr&asons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition mumber of cases, notabGhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225MIEA v
Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293IIMA v Haji



11.

12.
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16.

17.

Ibrahim (2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents
S152/20032004) 222 CLR 1 andpplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention diefin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significartysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, where such hardship or dehiaatens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court hasl&xed that persecution may be
directed against a person as an individual orragmber of a group. The persecution
must have an official quality, in the sense that dfficial, or officially tolerated or
uncontrollable by the authorities of the countrynafionality. However, the threat of
harm need not be the product of government poliayay be enough that the
government has failed or is unable to protect g@ieant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persasutdowever the motivation need not
be one of enmity, malignity or other antipathy toslsathe victim on the part of the
persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besolelyattributable to a Convention reason. However,gergon for multiple
motivations will not satisfy the relevant test .sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
S.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aaamtion reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lkseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisesrféar, to return to his or her country
of former habitual residence.



18.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

19.

The Tribunal has before it the Department’s filatiag to the applicant The Tribunal
also has had regard to the material referred thardelegate's decision, and other
material available to it from a range of sources.

Claims in the protection visa application

20.

21.

22.

23.

24,

25.

The applicant is in his 40s and has a disability iama citizen of Kenya who was born
in City A, North Eastern Province (NEP), and Kemy#he 1960s. The applicant claims
Identity Z ethnicity. His religion is Islam. Betwe¢he 1970s and 1980s the applicant
attended Learning Institution 1. Between the 198@sapplicant attended Learning
Institution 2. Between the 1980s, the applicardrated City A, School. From 1990s the
applicant studied at Learning Institution 3. He etdok further academic studies
between the 1990s. Since arriving in Australiagpplicant has undertaken further
academic studies in the health sector at Learmstitition 3.

The applicant’'s employment in Kenya was as an eyegl@t a learning institution
between 1990s and 2000s. In 2000s the applicargllied to Country X for an

interview and in 2000s he travelled to Country Yattend a seminar. The applicant
claims to have lived in City A, Kenya for his emtiife. The applicant entered Australia
under a visa in the 2000s. The applicant has a &epgpssport that is due to expire in
2000s and stated he had no difficulty in obtairangassport in Kenya.

The applicant was previously married. The applichnbrced in 2000s The applicant
has several children, the eldest of whom was bothe 1980s and the youngest of
whom was born in 2000s.

The applicant left Kenya in order to better hisdssaic qualifications after ‘facing
disadvantages and neglect for many years’. He sl&nmave suffered ‘discrimination
and humiliation’ from the Kenyan community becaasais disability. He fears that if
he returns to Kenya he will suffer gross discrimim@ humiliation and unfair
treatment in consequence of his disability. Thdiappt further fears that he will be
deprived of basic opportunities and rights in nastas of life. He mostly fears
government officials and he also fears family merapkellow workmates and the
community generally. The applicant believes thaifwere to return to Kenya, Kenyan
society’s negative and stereotyped attitudes whauttier alienate and disadvantage
him because of his academic achievements as anpeigoa disability. The applicant
stated that the government and legal instituti@mnot protect him with respect to
violation of his rights because of their lack ohcern for persons with disabilities.

The applicant returned to Kenya in the 2000s arDB0s The stated purpose of his
return to Kenya was ‘family visits.’

In consequence of a request for additional inforomalby the Department, the applicant
provided a written submission that includes théfeing information. He was born
with a health condition into a traditional Identdynomadic family. His mother was
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27.

28.
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30.

31.

32.

widowed when he was employee at a learning ingiitutoung and the famine of 67-

69 forced the family to settle in the slums of GityHis siblings went to school and he
was left behind until later when he started at sthide was harassed at his first school
because of his disability and he dropped out afsda. In the 1970s he commenced at a
school for the people with disabilities many kildnes from home.

In the 1990s the applicant’s medical condition tatkriorated to the extent he became
disabled. In the 1990s, some of the applicant’sngjb died and he took responsibility
for his sibling’s children.

He is doing his further studies in Australia undescholarship from a foundation and as
part of his studies he returned to Kenya to collied¢a from specific areas.

The applicant submitted that the Kenyan communratyegally discrimates against
people with disabilities and there is ignoranc¢hef causes of impairments and the
needs of disabled people. Government officialsfdllew workmates and his own
community have intimidated and harassed him. Aagguniblic servant stated that the
applicant should not hold the position of counsellinead at a school because he has a
disability. He was discriminated against in proran§ despite being over qualified.

The applicant claims fear of his personal safetyonsequence of pressures from his
parents in law forced him to divorce his wife whHendesperately needed her support.
His children are currently in the care of his sigs.

The applicant further submitted that NEP has seffenarginalisation and brutal
security exercises for many years, remaining uadstate of emergency until the
1990s. He referred to the government’s burningiof & town in the 1980s and he
claimed to have been assaulted by police officarsd a raid on their village. Police
officers took his only specialised tools. He waghtened and fled in the dark and fell
on sharp objects and was injured. When his siblaogsplained to police about his
missing specialised tools they were assaulted hadetl away.

The applicant referred to the Kenyan governmerdlgp of chronic
underdevelopment of NEP and its inadequate legaésywhich did not protect him
when he complained about violations of his rights.

In its letter dated in the 2000s, a non profit migation certified that the applicant has a
disability and there is no potential for improvernesith any treatment.

The delegate’s decision

33.

The delegate decided that the applicant had natshioat for reasons of race, religion,
nationality, membership of a particular social graw political opinion that he has a
profile that would interest the Kenyan authoriti€ee delegate deduced that as the
applicant worked as an employee at a learningtuttn in Kenya he had not been
denied the right to earn a living. The delegat&sision relied on the report entitled
“State of Disabled Peoples Rights in Kenya”, 200 articular, section 2 of the report
“Systemic Provisions to Protect, Promote and Hul# Human Rights of People with
Disabilities in Kenya” which she found indicaténd Kenyan government has taken
some positive measures to educate and change pensegnd behaviour in relation to
disabled persons in Kenya. The delegate foundtiiesapplicant had overcome hurdles



to obtain a position as an employee and that henbbdeen denied access to education
or employment. The delegate decided the applicaretl harm from non state agents
and that he implied the harm feared would be coadday the government. The
delegate found the random acts of violence, disoation or harassment feared by the
applicant are not within the scope of the Conventio relation to the applicant’s
former wife’s family, the delegate found that statetection is available to the
applicant if he fears harm from them. The delegatermined that the applicant’s
return travel to Kenya from Australia on two occes led her to conclude that his
travel (to Australia) ‘was not a consequence of f&ay.’ The delegate found that the
applicant’s delay in applying for a protection viga which he applied several weeks
before his visa expired, cast strong doubts owri@dibility to fear for his personal
safety or well being as required by the Convention.

The applicant’s movements’ details

Departmental data available to the Tribunal ingisdahat the applicant first arrived in
Australia in the early 20008nformation deleted in accordance with s431 of Migration
Act as this information could identify the applian

The Tribunal

34.

35.
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38.

The applicant has been represented at review bggistered migration agent.

Theapplicant appeared before the Tribunal to give@we and present arguments.
The representative attended the Tribunal hearinginD the hearing the applicant
handed provided a letter from his supervisor athieg Institution 3 which calls for
the applicant to be granted permanent residenbysdsgh quality skills certain areas,
his knowledge of a range of cultural backgrounds @frthe implications for persons
with disabilities should be exploited by Australide letter includes the information
that the applicant’s skills would be particularigedul in relation to that part of our
population with low levels of literacy that needuedtion in relation to adjusting to life
in Australia.

The applicant’s sworn oral evidence is summarisethe Tribunal as follows. He has
completed his studies and he expects to receivechificate at a ceremony in the
2000s

The Tribunal asked the applicant what harm he fiédus returns to Kenya. The
applicant responded he fears discrimination in eqnence of his disability that will
affect his livelihood and access by him to emplogtreiited to his qualifications The
applicant claimed that the government’s laws arsgmitory because the Kenyan
constitution is silent about discrimination in teda to disabled persons. The applicant
told the Tribunal that he is not able to seek @acas a member of the Kenyan
parliament because he has a disability.

In relation to his past employment, the applicaas\the only employee with his
gualifications in his province. Other employeesis position with lesser qualifications
than him were paid higher salaries than him. Th@iegnt confirmed he was told it
was wrong for him to take on the role of a cerfaasition because of his disability. The
applicant said that these facts occurred becaubis diisability. He lodged a complaint
against the NEP senior public servant in relatehbeing prohibited from acting as a
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certain position but he was told that his complaias trivial and not supported by
evidence.

Even though he will soon hold a high qualificatitime entrenched stigma against
disabled persons in Kenya will adversely affectdngloyment opportunities and that
will also negatively affect his feelings.

The applicant said he did not claim that he waatéid badly on a regular basis; rather,
the acts of discrimination were random. Howeverfdels desperate and de-humanised
in consequence of one act of discriminatory condgeinst him.

The applicant also claimed he fears persecuti@moisequence of his ethnicity as an
Identity Z ethnicity. He said that NEP is an undeseurced and marginalised area for
Identity Z people who have been subjected to pdircgality and victimisation. The
applicant confirmed that he was attacked by thbaiites in the 1980s because of his
ethnicity, not because of his disability.

The applicant stated that it is difficult for IdéptZ to obtain assistance from the
authorities in NEP and harder for him because logsabled. The Kenyan government
disadvantages ldentity Z people in relation to adioo and availability of financial
resources.

The applicant stated that he fears discriminatiomfhis former parents in law who
forced his wife to divorce him because of his disigbHis parents in law threatened to
harm him if he did not divorce their child He igtbr about his divorce.

The applicant acknowledged the delegate’s findivag he could report his former
parents in law to the authorities but he said nmaavould follow if he did so because
the NEP police are not only unreliable, they as® @orrupt. He confirmed his claim
about the theft of his specialised tools and tHe@dreatment of his family when they
reported the theft. He said that in NEP it is gaslyarm without repercussion.
Furthermore, because he has a disability, he &aawp target to harm.

The Tribunal asked the applicant to comment oretienyan institutions. In relation

to the Kenyan National Commission on Human RigHigtvthe Tribunal noted has
disability as one of its concerns, the applicait gae Commission visited NEP after he
was injured by police in the 1980s and he showedi@izsion personnel his bruises.
The applicant said the Commission is active andgryo help disabled people but
cannot do much under the current legislation.

With respect to the National Council for Personghvdisabilities established in the
2000s, the applicant said because the Councilits infancy not much has yet been
done by it to protect the disabled.

As for the third group, the applicant said the 8tcis the oldest of the three
institutions, that it has very limited resources ao access to advocacy. He asked the
Society for assistance in relation to him beinghisded from being a school
counsellor but he did not receive any.

The Tribunal asked the applicant if he had evecoimsequence of his disability, been
declined protection by the authorities in the pBstesponse, the applicant told the
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Tribunal that the Kenyan legal system failed tot@cohim in relation when he was
refused a position. He also stated that when Hgsialised tools were stolen he was not
given protection and his siblings were assaultegdiice.

The Tribunal asked the applicant if he claimed gratection would be denied him by
the Kenyan authorities in the future because ofilsability The applicant responded
that he was not one hundred percent certain ofdyitotection, given his past
experiences with the authorities.

The Tribunal asked the applicant if it was hismldhat protection would be denied him
in the future by the Kenyan authorities becaudei®fdentity Z ethnicity. He said he
was not sure about that matter and he went onytthaain the past he has not been
refused protection by the authorities because ha islentity Z person. He said of the
one many people in NEP, a large percent of thendarity Z.

The Tribunal asked the applicant to comment thetgiahe delegate’s decision where
she found the applicant’s delay in making a pradectisa application together with

his two return visits to Kenya whilst in Austrafi@ised concerns about the “immediacy,
gravity and credibility” of his claims to fear perution in Kenya. The applicant
explained that he returned to Kenya in 2000s tcheeamily because his wife had
requested him to sort out their divorce. His retuimin the 2000s was mostly for the
purpose of collecting data for his studies in gartaiea. On one of the trips he also
spent time with his family.

The applicant said he did not lodge a protecti@a @pplication any earlier because he
held a visa and he feared a refugee applicatioridvmat only interrupt his goal of

being granted a certificate but also making anezaapplication may have caused him
to forego the opportunity of completing his studi€se applicant stated his delay in
lodging his protection visa application did not méee did not have internal fears about
returning to Kenya. The applicant stated that wigiKenya does not mean he had no
fear of persecution.

The applicant told the Tribunal that the “Statdidabled Peoples Rights in Kenya
(2007) Report” contains important information ifaten to human rights issues of the
disabled in Kenya He offered to provide a copyhef teport to the Tribunal in the
following week.

At the close of the hearing the applicant statedyhthsabled persons in Kenya do not
have access to an education and that he is thed@apled person with his level of
education in his region of Kenya.

Submission post hearing

55.

The Tribunal received the following reports frone @pplicant’s representative:

. Addressing Social, Political & Economic Marginalisan of Kenya’s
Disabled Community Frederick Agyeman—Duah, University of Denver.

. State of Disabled Peoples Rights in Kenya (200ppRés a study of four key
human rights principles: dignity, autonomy, equyaéitd inclusion in three
areas in Kenya — Rift Valley, Nairobi and NyanzheTeport included the
information that 74% of persons with disabilitiesdhbeen denied the right to



make decisions on issues affecting their own liVé® study reported that
disabled persons in Kenya they are treated ungqgoalfiheir families, their
communities and public authorities and they hagedgrejudice and negative
stereotypes which has seriously affected theiritign

. This report confirms that there is no constitutiaefinition of disability in
Kenya and that the constitution does not referigoranination on the basis of
disability.

. The report refers to the Kenyan government’s enewtraf the Persons with

Disabilities Act (PDA) in 2003 which defines dishtlyito include any “visual,
hearing, learning or physical incapacity which irtigaadversely on social,
economic or environmental participation.” The reémtates the PDA is the
only Kenyan legislation that outlaws discriminat@against the disabled in
Kenya At page 20 of the report (quoted by the detksgthe following is
stated:

“The PDA includes provisions to prohibit discrimiitan on the basis of
disabilities in various sectors including educatiemployment, health and
provision of services in both the public and prevagctor ...”

. The PDA 2003 created the National Council of Pesseith Disabilities (the
NCPD Council) as a statutory organ to oversee tléave of the disabled in
Kenya. The Report states the NCPD is formulatingigs to guide it under
its strategic plan, that it is mobilising resouréasits activities, supporting
research and educating the public about peopledistibilities, developing
systems for registration of persons, groups androsgtions, strengthening
the capacity of disabled persons so that they miiyeince and monitor the
implementation of service delivery.

Additional country information obtained by the Turial

US Department of State Country Reports on HumahtRiBractices — Kenya - 2007,
released 11 March 2008 includes the following:

Persons with disabilities

“The law prohibits discrimination against persorithyphysical or mental disabilities
in employment, education, access to health careowever, the government did not
effectively enforce these provisions. ... impleméntahas been slow as the
government worked to harmonize the law with exgstaws. ..”

According to information on the USAID website, “NloiEastern Province is home to
approximately one million people, the majority diem are ethnic Identity Z
entrenched in nomadic or semi-nomadic lifestyl@$ie US Department of State’s
2008 report on religious freedom in Kenya referthspopulation of the North Eastern
Province as “predominantly ethnic Identity Z origin

The World Directory of Minorities — Kenya — Paststs, updated in July 2008,
includes the following:

“ ...From colonial times the government has treakedrtorthern parts of Kenya mainly as a
security problem. Other interventions have prinydsiéen to try to persuade nomads to settle.



Emergency powers have enabled the authoritiespgadsythe judicial system. Although a
variety of colonial and post-colonial legislatioashbeen alternately enforced or ignored,
draconian measures are widely available and haea bken used These have included
powers to arrest, move or detain people, confismatiestroy livestock, prohibit gatherings,
and impose a mandatory death penalty for illegakpssion of firearms. The northern
districts are Trust Lands with very limited defem@gainst expropriation, an important factor
in moves to privatize land, particularly for rarnud

Language Z-speaking pastoralists attracted thdagtegovernment hostility under the Moi
regime. The eastern parts of northern Kenya adéitvaally inhabited by Identity Z. These
areas have long been claimed by Country Z, withwtiwals having limited impact on
Kenyan suspicions. The inhabitants voted to sefrede Kenya in a referendum held shortly
before independence in 1963. The results were @ghloy the incoming government, leading
to a war. A mixture of secessionist insurgencyergthnic and clan warfare, and outright
banditry has characterized the region ever since.

Hostility between Identity Z and the authoritievéded to continuous conflict over efforts to
control movement, such as the impounding of caylting in extremely serious abuses,
including massacres in City A in the 1980’s (humidref people) and another city in the
1980’s (up to thousands) and the 1980’s (hundrdd.impact of such killings affects all
Kenyan Identity Z's — including those long-residantirban areas — who feel themselves
treated as second-class citizens. A specific gnexavas the requirement since the 1980’s for
Kenyan Identity Z's to carry a separate pink idgntard, in addition to the national identity
card carried by all Kenyans. This was ostensiblgistinguish them from Identity Z refugees,
numbering about several hundred thousand, whosalffered abuse at the hands of the
authorities, including alleged rape by soldiers...”

Information about the country information has bedtered in accordance with s431
as it may identify the applicant

59. Ahmed Issack Hassan, an advocate in Kenya, hasspatla history of northern
Kenya, including NEP ifrahamu The study includes the following historical
overview:

AMENDMENTS TO THE INDEPENDENCE CONSTITUTION AND EMEGENCY
LAWS IN THE NFD

Kenya became independent on 12 December 1963 B&&iof the independence
constitution provided for the procedure to be foka in the event of declaring a state of
emergency. However, Section 19 of the Kenya Indégece Order in Council (Kenya
subsidiary legislation, 1963) provided that the &oor-General:

‘may, by regulations which shall be published ia Kenya Gazette, make such provision as
appears to him to be necessary or expedient fguuhmose of ensuring effective government
or in relation to the North Eastern Region and authprejudice to the generality of that
power, he may by such regulation make such tempaidaptations, modifications or
gualifications or exceptions to the Provisionshef Constitution or of any other Law as
appear to him to be necessary’

When Kenya became a republic in 1964, the powgoyed by the Governor-General under
Section 19 were transferred to the president, giliim the power to rule the North Eastern
Region by decree. There have been several subsejuendments to the independence
constitution. For example, the sixth amendmentMail8 of 1966 enlarged the government’s
emergency powers. It removed legislation relatongdrliamentary control over emergency



laws and the law relating to public order. Existomnstitutional provisions were repealed and
replaced by one which gave the president a blaekudt ‘at any time by order in the Kenya
Gazette to bring into operation generally or in payt of Kenya, part lll of the preservation

of Public Security Act or any part thereof.’

The application of emergency laws meant that iaa@fKenya had two separate legal
regimes: one applied exclusively to the NFD andather to the rest of the country. The
detailed provisions of the emergency laws wereanatl in the North Eastern Province and
Contiguous Districts Regulations, 1966. These r#guis formed the basis for the
degradation of human rights and explicitly endoiissthnces in which the fundamental
human rights of the person could be violated. énglocess, the government arrogated
powers that could only apply to the rest of Kenyesewit was at war.

The Northern region was thus technically a war zameg became a virtual police state. The
regulations created offences that were punishabb®ut due process. Possession of a
firearm, or consorting with or harbouring someorith\a firearm, was punishable by death.
Harbouring someone who may act in a manner praaldizthe preservation of public
security was punishable by life imprisonment. Etlenowning, operating or use of boats or
any other means of transport on the Tana Rivemaade a crime liable to imprisonment.
Entry into the region by people other than civilvemts and members of the security forces
was prohibited. Members of the armed forces werergwide powers of search, arrest,
restriction and detention. Members of the proviha@ministration and the security forces
were given powers to preside over ‘judicial trialhe Regulations also suspended the
application of Sections 386 and 387 of the Crimii@cedure Code, which require the
holding of an inquest on the death of persons lit@austody or under suspicious
circumstances.

The constitutional and legislative framework foe @ipplication of emergency laws in
Northern Kenya was completed in 1970 with the pagef the Indemnity Act, Chapter 44 of
the Laws of Kenya. This was meant to indemnify goweent agents and members of the
security forces working in the region against alaynes on account of any loss or damage
occasioned by their actions. Many human rightsatiohs occurred in the NFD after 1967,
those responsible for these violations cannot clagdemnity under this act.

EFFECTS OF THE EMERGENCY LAWS IN THE NFD
a) Human rights violations

Members of the security forces have been accusgmbes$ violations of human rights in the
course of their duties, including instances of gaha killing, mass murder and rape, extra-
judicial killing, arbitrary arrests and detentiohpgrsons and communities, and illegal
confiscation and theft of properties. For example:

* A massacre at an estate, in the 1980’s. Follguhe killings of some government officials
in City A town, the security forces retaliated hyrihing the whole of estate, killing people
and raping women, and herding the town'’s residengésmini-concentration camp at a City A
building where they kept them for some days wittfootd or water. Human rights
organisations estimate the dead at over severasémal, with an equal number unaccounted
for.

» A massacre, in 1980’s. The security forces lasdam operation in a city targeting a sub-
clan of the Identity Z. Most of those rounded upeveummarily executed after days of
incarceration at the local airstrip. Close to salv#rousand people are said to have died.



» Other instances of extra-judicial killings andlective punishment include those in Malka-
mari, Garse, Derakali, Dandu and Takaba areas aflbta District.

b) Discrimination

Kenyan Identity Z's in general complain of discnimatory laws, regulations, practices and
procedures that apply to them and not to other KegyThis is especially acute in the area of
citizenship and immigration, i.e., in the issuirfdoth certificates, identity cards and
passports. The screening exercise of Kenyan Igezistin 1980's is also cited as a clear case
of discrimination. Its justification was containgda government statement:

‘The Government is to register all Kenyan Identy and expel those found to have
sympathy with Country Z. The Government cannotradtecitizens who pretend to be
patriotic to Kenya while they involve themselvesainti-Kenya activities. The Government
has therefore found it necessary to register Kengdutdentity Z ethnic group to make them
easily identifiable by our security forces.’

The screening exercise and the requirement on Kelagantity Z ethnic group to produce
their screening card in addition to their identisrd as proof of citizenship was seen as a
violation of their fundamental rights to protectifsom discrimination as enshrined in Section
82 of the constitution. The legality of the exeecigas also questioned by many experts.

¢) Marginalisation and underdevelopment

One of the most visible legacies of the periodroésgency law in the region is the state of
underdevelopment in all aspects of life. The gowent’s energies and resources were
largely directed towards security and the mainteaani law and order. Its policy has been
described as one of containment not engagemertonR&tructive or meaningful development
took place during this period. Indeed, over 80qastt of the region’s budget was spent on
security. The net result is that the region is yoithe most underdeveloped and marginalised
in Kenya.

d) Constitutional reform, multi-party politics attte repeal of the emergency laws

The clamour for constitutional reform in the 199@kjch led to the repeal of Section 2A of
the constitution, the introduction of multi-partglipics and the Inter-Parties Parliamentary
Group (IPPG) talks that produced the minimum re®tmthe constitution, also saw the
repeal of the emergency laws affecting the NFDeinggal and NEP in particular. Section 127
of the constitution, which laid the foundation fhe state of emergency, was repealed on 29
November 1991. .......

The repeal of these laws was a big step forwardstoring to the people of the NFD
their fundamental rights and freedoms as guaranteelapter five of the
constitution. They are now much freer than befora @re slowly becoming aware
and assertive of these rights (Hassan, A. I. 20@gjal Impediments to Development
in North’, AllAfrica.com source: Fahamu).

60. H.D. Wago, 2008, ‘Addressing Historical InjusticeQueries That Require An
Answer’ says in relation to marginalisation of hantn Kenya:
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The entire northern region of Kenya has sufferedldrievels of neglect and deliberate
marginalisation by successive regimes. The NortstWEurkana, Pokot and Samburu);
Upper Eastern (Isiolo, Marsabit and Moyale); NERa(idera, Wajir, Garissa and ljara); Coast
(Tana River and Lamu), are all affected.

Insecurity has become synonymous with these asedeaths from banditry, raids, and ethnic
conflict. The Government security forces are to@akvi® contain the violence.

Kenya's political history is based on socio-ethimgndations where the large ethnic groups
call all the shots. The northerners and pastosadist few and weaker than the rest

The most recent US Department of State Report anafuRights Practices in Kenya,
2007, reports as follows:

National/Racial/Ethnic Minorities

The population is divided into more than 40 ethgricups, among whom discrimination and
occasional violence were frequent. The 1999 cemslisated that Bantu ethnic groups
constituted approximately 67 percent of the pojputatof which the Kikuyu and closely
related Embu and Meru accounted for 32 percent, thya 16 percent, and the Kamba 10
percent; Nilotic groups constituted 30 percentwbich the Kalenjin accounted for 12 percent
and the Luo 11 percent; and Cushitic groups — madldntity Z — constituted a small percent
of the population.

Many factors contributed to interethnic conflidise proliferation of guns, the
commercialization of traditional cattle rustlingetgrowth of a modern warrior/bandit culture
(distinct from traditional culture), unresponsieeél political leadership, diminished
economic prospects for groups affected by a seegienal drought, political rivalries, and
the inability of security forces to adequately dw@lence. Conflict between land owners and
squatters was particularly severe in Rift Valleyd &voast provinces, while competition for
water and pasturage was especially serious indftbarn districts of Eastern Province and in
North Eastern Province.

A recent report of fighting between Identity Z cdain NEP calls for government
intervention and accuses officials of “fanning c¢leam”. In the 2000s thBaily Nation
reported that “policemen and district officers h&aleen sides with their clansmen” in
an ongoing conflict over land. Tlaily Nationreported that “the security officers on
the ground had used violence on the residentsaapa security operation in NEP. A
follow-up article dated 2000s in tizaily Nationfurther reported accusations against
the security personnel involved in the operation:

“ ... A security operation in North Eastern Province leftsmore than 200 people
hospitalised.

Residents accused the security personnel of toguhem. The operation, which started on
Sunday, is intended to curb the influx of illega¢arms from Country Z and Ethiopia. It is a
joint army and the police undertaking. ...”
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The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that tqgplicant has made a valid
application for review under s.412 of the Act.

The Tribunal accepts that the applicant is a aitiaEKenya who first arrived in
Australia under a Kenyan passport in the 2000sTrhinal accepts that the applicant
is presently outside his country of nationality,nia.

The Tribunal accepts that the applicant’s ethnidtidentity Z and that he was born in
and formerly resided in Kenya’s North Eastern Pnogi(NEP).

The Tribunal accepts that the applicant completedécondary education in 1980s
that he has been granted qualifications at a legnnistitution and that shortly he will
be awarded a further qualification, by anotherdeay institution in South Australia.

The Tribunal accepts the applicant’s claim thahasg a disability, by the 1990s and
that he has been certified as having this disgbilitAustralia.

The Tribunal finds that the Convention grounds efmbership of a particular social
group (persons with his disability in Kenya) andedldentity Z ethnicity) are the
essential and significant reasons for harm feayetthd applicant as outlined in
Subdivision AL of the Migration Act. However, fdneé reasons that follow, the
Tribunal has formed the view that neither of thgsminds, whether singularly or
cumulatively, constitutes persecution for Convemtieasons.

Claim of persecution as a member of the particslazial group of specific disability group
persons in Kenya

69.

70.

The Tribunal is satisfied that the applicant, whioas found is a Kenyan with a
disability, is a member of a group of persons whmpidentifiable by a characteristic or
attribute common to all members of the group, thatdisability distinguishes the
group from society at large that the common charetic is not a shared fear of
persecution andApplicant S v MIMA2004) 217 CLR 387).

The applicant’s claims in relation to this groumd aummarised by the Tribunal as
follows. In his protection visa application he oh&d to have suffered discrimination
and humiliation from the Kenyan community becauséas a disability. He fears that
if he returns to Kenya he will suffer gross disanation, humiliation and unfair
treatment in consequence of his disability. Thdiagpt further fears that because of
his disability he will be deprived of basic oppanities and rights in most areas of life.
He mostly fears government officials and he alsoddamily members, fellow
workmates and the community generally. The appliceamed that if he were to
return to Kenya, its society’s negative and stemqeed attitudes would further alienate
and disadvantage him because of his high acadariev@ments as a person with a
disability. The applicant stated that the Kenyamegoment and its legal framework
cannot protect him with respect to violation of hghts because of its lack of concern
for persons with disabilities.
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It is claimed by the applicant that the NEP sepiablic servant prohibited him from
holding the position because he has a disabiligycldims to have been discriminated
against in promotions despite being over qualiffegar of his personal safety in
consequence of discriminatory pressures from hisnpsin law forced him to divorce
his wife in 2000s

At the Tribunal hearing the applicant confirmedttivaat he fears in Kenya in
consequence of his disability is discriminatiorcansequence of his disability that will
affect his livelihood and access to employment appate to his qualifications. The
entrenched stigma against disabled persons in Keilyadversely affect his
employment opportunities and will also negativefget his feelings. The applicant
claimed that Kenya'’s constitution is persecutorgause it is silent about
discrimination in relation to disabled persons. abelicant told the Tribunal that he is
not able to seek election as a member of the Kepgdrament because he has a
disability. The applicant was the only employedimarea of work with a qualification
in his province. Workers in his field of work witbsser qualifications than him were
paid higher salaries than him. The applicant cargl he was told it was wrong for
him to take on the role of a specific role becanfdas disability. He lodged a
complaint against the NEP senior public servaméiation to being prohibited from
acting as in aspecific role but he was told thatdomplaint was trivial and not
supported by evidence.

The applicant stated that he fears discriminatiomfhis former parents in law who
forced his wife to divorce him because of his dilsgbHis parents in law threatened to
harm him if he did not divorce their child. He fedlitter about this occurrence in his
life.

The applicant said he did not claim that he wasrgiignated against in Kenya on a
regular basis; rather, acts of discrimination agfaimm were random but nonetheless
de-humanising.

On the basis of the reports provided by the apptiead his oral evidence and the
independent country information before it, the Tnhl finds that there has long been
and there remains entrenched discrimination agdisabled persons in Kenya,
including persons with his disabilitfhe Tribunal acknowledges that discriminatory
conduct against disabled persons as evidencee ilitéhature provided by the
applicant and in country information before theblinal indicates that interference with
the dignity of disabled persons in Kenya occuranrunjustifiable manner and that
such conduct has in some cases been in violatibast human rights.

The Tribunal notes that some legislative measuags been introduced to reduce
discrimination against disabled persons in Kenygéutiing the establishment of the
Kenyan National Commission on Human Rights whicé digaability as one of its
concerns. At the hearing the applicant said the iGsion is active and is trying to
help disabled people but cannot do much underuhemt legislation. With respect to
the National Council for Persons with Disabilitestablished in 2003, the applicant
said because the Council is in its infancy not ma$ yet been done by it to protect
the disabled. As for the other group, the applicand the group has very limited
resources and no access to advocacy.
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The Tribunal accepts that the applicant, a Kenythn avdisability, has been
discriminated against because of his disabilitthinworkplace, by government
officials (in education), the community generalhdaby his former wife’s family.

The Tribunal notes that it is statutorily requitgds 91R(1) of the Act that persecution
must involve ‘serious harm’ to the person and thatpersecution must be ‘systematic
and discriminatory’. Section (2) of s 91R setsalist of the type and level of harm
that meet the serious harm test as follows:

91R. (1) Forthe purposes of the application of thit &nd the regulations to a
particular person, Article 1A(2) of the Refugees@mtion as amended by the
Refugees Protocol does not apply in relation tagaition for one or more of the
reasons mentioned in that Article unless:

(@) thatreason is the essential and sigmificeason, or those reasons are the
essential and significant reasons, for the perssgund

(b)  the persecution involves serious harniéogerson; and

(c) the persecution involves systematic asdrdninatory conduct.

(2)  Without limiting what is serious harm for therposes of paragraph (1)(b), the
following are instances @krious harm for the purposes of that paragraph:

(@) athreat to the person's life or liberty;

(b)  significant physical harassment of thespar

(c) significant physical ill-treatment of tperson;

(d)  significant economic hardship that threatthe person's capacity to
subsist;

(e) denial of access to basic services, wterelenial threatens the person's
capacity to subsist;

(f)  denial of capacity to earn a livelihoodasfy kind, where the denial
threatens the person's capacity to subsist.

In MIMA v Haji Ibrahim (2000) 204 CLR McHugh J emphasised the degrearoh h
that is required to constitute persecution forghgoses of the Convention. His
Honour’s judgment included the following:

The Convention protects persons from persecutioindiscrimination. Nor does the
infliction of harm for a Convention reason alwagsolve persecution. Much will
depend on the form and extent of the harm. Tortugatings or unjustifiable
imprisonment, if carried out for a Convention ragswill invariably constitute
persecution for the purpose of the Convention.tBatinfliction of many forms of
economic harm and the interference with many cights may not reach the standard
of persecution. Similarly, while persecution alwayglves the notion of selective
harassment or pursuit, selective harassment ouipungy not be so intensive,
repetitive or prolonged that it can be describedaasecution.

The Tribunal finds that the nature of harm expergehin Kenya by the applicant in
consequence of his disability, is not akin to tiances of serious harm that are set out
in s91R(1)(b) of the Act. Firstly on the applicanéidmission, the discrimination he has
suffered in consequence of his disability has haadom, not systematic. The Tribunal
finds that this matter takes the applicant’s claum of the realm of subsection

91R(1)(c).

The Tribunal finds that the discrimination sufi@iey the applicant in Kenya because
of his disability did not amount to a threat to lifis or liberty. The applicant has not
claimed that discrimination in consequence of Issloility has involved significant
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physical ill treatment or economic hardship that traeatened his capacity to subsist,
nor has he claimed he has been denied accessi¢sbasces to an extent that
threatened his capacity to subsist or to earnddilivod. The evidence is that the
applicant completed his education and that he wertb study at a learning institution
and completed with further studies. The applica# Wworked in Kenya for number of
years. The Tribunal accepts that the applicanesedf discrimination in employment in
relation to his rate of pay and promotion but findiscrimination of that nature does not
amount to serious harm for Convention purposesuseca was not life threatening nor
did it deny him a capacity to earn a livelihood thase grounds the Tribunal finds the
applicant has not suffered serious harm for Conermurposes in the past.

In relation to the likelihood of future harm to tapplicant in consequence of his
disability, the Tribunal finds the evidence is thats applicant has a legal disability
with no likelihood of recovery of his disability iine foreseeable future. Accordingly,
in the event of the applicant’s return to Kenya, disability is a permanent factor.

For the reasons given above, the Tribunal is nedfeead that the nature of the
discrimination that may be suffered by the applicarconsequence of his disability if
he returns to Kenya including humiliation, ster@atyg, unequal employment
opportunities and social isolation amount to a \ielihded fear of persecution for
Convention purposes, such conduct being outsidarti®t of S91R of the Act.

Country information provided by the applicant (whitotably was also referred to by
the delegate) indicates that while discriminatigaiast disabled people in Kenya is
socially entrenched and the country’s constitutoes not contain rights against
discrimination for the disabled, the government imasle recent efforts to improve their
rights, in particular by the enactment of the PDW éhe NCDP. The Tribunal finds
that the government’s enactment of the PDA giveallled Kenyans including people
with his disability persons’ rights to seek redrgsways they did not have before
2000s The Tribunal acknowledges country infornratia@icates the Kenyan
government has been slow to implement the PDA.

The Tribunal acknowledges that while country infatimn indicates that if the
applicant returns to Kenya he is likely to havemalure stereotyping, humiliation and
discrimination in consequence of his disabilitgpipears to the Tribunal that the
applicant would at least have the option of seek&ayess in relation to discrimination
with respect to his disability in employment, edima, health and provision of services
under the PDA.

In consequence of its findings with respect toapplicant’s claims of persecution with
respect to his disability, the Tribunal finds neitlnis evidence nor country information
before it have established that there is a real@hhat Convention based serious harm
would befall him because of his disability if her&éo return to Kenya now or in the
reasonably foreseeable future On these groundBribvenal finds the applicant does

not have a well founded fear of persecution intietato his disability if he were to
return to Kenya now or in the reasonably foreseehlilre.

Applicant’s claim with respect to his former spdagamily

The applicant has claimed his ex wife’s parentsreda to harm him if he did not
divorce their child He told the Tribunal they didtrwant their child in a marriage to a
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person with a disability. The applicant claims &vé responded to that threat by
divorcing his wife. The applicant claims he is &@itabout this matter. The Tribunal
finds that the applicant’s subjective fear of phgsharm from his ex wife’s parents
must have reduced because he divorced her. Howsxefaims that post his divorce
he continues to fear discrimination from his formparents in law.

The Tribunal finds that at time of decision the laggmt fears discrimination not
physical harm from his former parents in law arat this fears of discrimination from
them are related to his disability. For the reasgimen above, the Tribunal is not
satisfied that the applicant’s fears of discrimamgtacts by his parents in law causing
humiliation, stereotyping or isolation or the likemount to a well founded fear of
persecution for Convention purposes.

Applicant’s claim of persecution on the basis @ntity Z ethnicity

89.

90.
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94.

At the hearing the applicant claimed he fears pertsen in Kenya on the basis of his
ethnicity as an Identity Z. The applicant furthi&imed that his province, NEP, is an
under-resourced and marginalised area for peopdeitity Z who are subjected to
police brutality and victimisation. The applicamimed that he was attacked by police
in the 1980s because of his ethnicity, not becatibes disability.

The Tribunal accepts that the applicant was sugett lashing and having his
specialised tools stolen by the Kenyan police e1880s and that those acts, which
were part of the event, were related to the apptis ethnicity as a Identity Z In
relation to his ethnicity, the applicant has notlmany other claims of brutality or
harm by the police or any other agent. The Trib@acakpts that the applicant was
subjected to serious harm by the Kenyan policbeénl980s for the purposes of
S.91R(2) of the Act.

The extent to which past events can be a guideetéuture was explained by the High
Court inGuoas follows:

“Past events are not a certain guide to the futurein many areas of life proof that
events have occurred often provides a reliablesidasidetermining the probability —
high or low — of their recurrence.”

The Tribunal finds that the applicant’s past liiekienya which it accepts has included
one incident of serious harm from the authoritrethe 1980s does not, having occurred
some many years ago, provide a reliable basisdt@rohining that he is will face a real
chance of being subjected to persecution in theoregbly foreseeable future.

The Tribunal accepts that country information befibindicates that Kenya generally
including NEP, the applicant’s province, has beeledguered by its successive
governments’ under development for generationstlaaidethnic differences have given
and continue to give rise to clan conflicts andssmuent atrocities. Recently there
have been reports of the security forces exacedpatan conflicts by ‘fanning
clannism’. The Tribunal acknowledges country infation that reports death and
destruction as a result of chronic banditry in hert Kenya which has been described
as evidence of the state’s neglect and isolatiamoahern Kenya.

The Tribunal finds that although the applicantmsito have been born into a nomadic
family, he has not claimed to have been involvedam conflicts. The Tribunal finds



95.

96.

97.

the applicant’s quest for knowledge has removedflom the nomadic lifestyle he was
born into - since secondary school he has focussechproving his academic
qualifications with some teaching along the waye Thibunal notes the applicant is
shortly to receive the accolade of further studliesh a learning institution in South
Australia. The Tribunal finds the applicant is affected by the issues that country
information describes in relation to Identity Z fmalists in northern Kenyan because
his teaching career and his academic pursuits rerhon from that sphere.

The Tribunal does not accept from the country imiation before it or in the context of
the applicant’s own evidence that there is reahchdne would be subject to any further
persecution in a Convention sense because haensty Z. The Tribunal finds that

the chance of serious harm to the applicant inghsonably foreseeable future is
remote when the applicant’s past life as an Idg#itits taken into account — he claims
police attacked and harmed him in the 1980s witfuniher incidences of harm
occasioned to him since then.

Taking all these matters into account, the Tribdimals that the chance of the applicant
being persecuted in Kenya because of his Ident@thAicity is remote for the purposes
of the Convention. On these grounds the Tribumaldithe applicant does not have well
founded fear of persecution in relation to his atityif he were to return to Kenya

now or in the reasonably foreseeable future.

The applicant’s oral evidence included the infoiprathat he is not certain whether or
not he would receive protection from the Kenyarhatities in relation to his ethnicity.
The Tribunal treats this aspect of the applicaoté evidence as indicating he is not
certain of his ability to access protection in Kaniy relation to his ethnicity. However,
because the Tribunal has found the applicant doekave a well founded fear of
persecution in relation to his ethnicity it taklbe wiew there is no need for it to make
further findings in relation to protection.

Delay in applying for protection visa

98.
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The Tribunal finds that the applicant first arriviedAustralia in the 2000s.

The Tribunal finds that the applicant lodged hiplagation for a protection visa the
2000s, just prior to the expiry of his other visa.

The judgment of Heerey J Belvadurai v MIEAR0 May 1994 is pertinent to this case
at [11(v)]:

“...The applicant complained of the Tribunal’'s takingp account the fact that the
applicant did not lodge his application for refugéstus until some 20 months after
he had arrived in Australia and just prior to tlpigation of his visa. In my opinion,
this was a legitimate factual argument and an als/ame to take into account in
assessing the genuineness, or at least the déplte, @pplicant’s alleged fear of
persecution.”

When asked at the Tribunal hearing why he hadadgdd his protection visa sooner,
the applicant said the purpose of his return toy&an 2000s was to see his family
because his wife had requested him to sort out tiadrce. He said his return trip in
2000s was mostly for the purpose of collecting dietian targeted group for his further
studies and on that trip he also spent some tirtiewig family. The Tribunal accepts
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the applicant’s explanation that he did not lodgeatection visa application because
he feared a refugee application would not onlgrinipt his goal of being granted a
certificate in further studies but also, if it wasused, the refusal may have caused him
to forego the opportunity of completing his studi€se applicant further claimed his
delay in lodging his protection visa applicatiod dot mean he did not have internal
fears about returning to Kenya and that visitinghy@from Australia does not mean he
has not had a fear of persecution.

The Tribunal accepts that persons new to Austrafigt need some time to gather their
thoughts and to take advice before they lodge ahcgpion for a protection visa. The
facts that the applicant took almost many montHedge a protection visa application
coupled with his two return visits to Kenya from gualia do not support a well
founded fear of persecution on his initial arrigalsubsequently. The Tribunal finds
that the applicant’s extensive delay in applyingdgrotection visa serves to
negatively affect the genuineness of his claimagsfef persecution Furthermore,
while the Tribunal accepts the applicant may haigextive fears about returning to
Kenya, it has already found his fears do not amtuatwell founded fear of
persecution for Convention purposes.

Relocation

103.

Because the Tribunal has found that the applicatdisned fears of persecution are not
well founded it finds that it is not necessary taka findings with respect to relocation.

CONCLUSIONS

104.

105.

Based on all of the above and having consideredplpécant’s claims individually and
cumulatively, the Tribunal finds that if the app@lit returned to Kenya now or in the
reasonably foreseeable future, there is no realaghthat he will face serious harm for
any Convention reason.

Having considered the evidence as a whole, theuiabis not satisfied that the
applicant is a person to whom Australia has praiaatbligations under the Refugees
Convention. Therefore the applicant does not gatied criterion set out in s.36(2) for a
protection visa.

DECISION

106.

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA)
visa.

| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fy@ieant or that is the
subject of a direction pursuant to section 44heMigration Act 1958

Sealing Officer’s I.D. Angela Scarano




