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The Tribunal affirms the decisions not to grar th
applicants Protection (Class AZ) visas.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of decisions mbgi@ delegate of the Minister for Immigration
and Citizenship to refuse to grant the applicantédetion (Class AZ) visas under s.65 of the
Migration Act 1958the Act).

The applicants, who claim to be citizens of Fijriagd in Australia and applied to the
Department of Immigration and Citizenship for Potien (Class AZ) visas. The delegate
decided to refuse to grant the visas and notifiedapplicants of the decision and their review
rights by letter[Information relating to the eligibility of the RRE€view application deleted in
accordance with s431 of the Migration Act]

The Tribunal finds that the delegate’s decisican&RRT-reviewable decision under s.411(1)(c)
of the Act. The Tribunal finds that the applicalmés’e made a valid application for review under
S.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasil@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahehe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some statutory
gualifications enacted since then may also be aglev

Section 36(2) of the Act, as in force before 1 ®eto2001, provided that a criterion for a
protection visa is that the applicant for the vssa non-citizen in Australia to whom Australia
has protection obligations under 1951 Conventidati®e to the Status of Refugees as amended
by the 1967 Protocol Relating to the Status of Beés (together, the Refugees Convention, or
the Convention). (Amendments to s.36(2) introdused. October 2001 do not apply to the
present applications.)

Further criteria for the grant of a Protection &3l&AZ) visa are set out in Part 866 of Schedule 2
to the Migration Regulations 1994. Under cl.866.2if1Schedule 2 to the Regulations, a
criterion to be satisfied at the time of applicatie that the applicant claims to be a person to
whom Australia has protection obligations and eitt@ makes specific claims under the
Convention or (b) claims to be a member of the slamdy unit as a person who is an applicant
and has made Convention claims. Reflecting s.3f{(&)e Act, a criterion to be satisfied at the
time of decision is that the Minister is satisftedt the applicant is a person to whom Australia
has protection obligations under the ConventiorB68.221. Clause 866.222 provides an
alternative 'time of decision' criterion for an apgnt whose application relies on membership of
the family and that is that (a) the Minister iss@d that the applicant is 'a member of the same
family unit' as an applicant who has made Conventlaims and (b) that person has been
granted a protection visa. Thus, under those piangs family members are derivatively entitled
to a protection visa on the alternative basisttinay are members of the same family unit as an
applicant who is found to be a refugd&unkayilar v MIMA(1998) 49 ALD 588 at 592-593,
Mijoljevic v MIMA[1999] FCA 834 at [14]-[18]Dranichnikov v MIMA(2001) 109 FCR 397 at
[22]-[23], MIMA v Shtjefni2001] FCA 1323 at [17]. However, all applicantashsatisfy the
remaining criteria.



Definition of ‘refugee’

Australia is a party to the Refugees Convention gaderally speaking, has protection
obligations to people who are refugees as definédticle 1 of the Convention. Article 1A(2)
relevantly defines a refugee as any person who:

owing to well-founded fear of being persecuted&asons of race, religion, nationality,
membership of a particular social group or polltagzinion, is outside the country of his
nationality and is unable or, owing to such fearunwilling to avail himself of the
protection of that country; or who, not having &owality and being outside the country
of his former habitual residence, is unable orngad such fear, is unwilling to return to
it.

The High Court has considered this definition inuember of cases, notabGhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA1997) 190 CLR 225VIIEA v Guo(1997) 191

CLR 559,Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim(2000) 204 CLR 1,
MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@®04) 222 CLR 1 and
Applicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafchArticle 1A(2) for the purposes of the
application of the Act and the regulations to dipalar person. These provisions were inserted
on 1 October 2001 and apply to all protection applications not finalised before that date.

There are four key elements to the Convention d&fim First, an applicant must be outside his
or her country.

Second, an applicant must fear persecution. Unél#R$1) of the Act persecution must involve
“serious harm” to the applicant (s.91R(1)(b)), ay$tematic and discriminatory conduct
(s.91R(2)(c)). The expression “serious harm” inekydfor example, a threat to life or liberty,
significant physical harassment or ill-treatmemtsignificant economic hardship or denial of
access to basic services or denial of capacitgro & livelihood, where such hardship or denial
threatens the applicant’s capacity to subsistR(2)lof the Act. The High Court has explained
that persecution may be directed against a pessan endividual or as a member of a group. The
persecution must have an official quality, in tease that it is official, or officially tolerated o
uncontrollable by the authorities of the countryafionality. However, the threat of harm need
not be the product of government policy; it mayebeugh that the government has failed or is
unable to protect the applicant from persecution.

Further, persecution implies an element of motoratin the part of those who persecute for the
infliction of harm. People are persecuted for sdmmgt perceived about them or attributed to

them by their persecutors. However the motivatieednot be one of enmity, malignity or other

antipathy towards the victim on the part of thespeutor.

Third, the persecution which the applicant fearssimhbe for one or more of the reasons
enumerated in the Convention definition - racegreh, nationality, membership of a particular
social group or political opinion. The phrase “feasons of” serves to identify the motivation for
the infliction of the persecution. The persecutieared need not bsolely attributable to a
Convention reason. However, persecution for mdtipbtivations will not satisfy the relevant
test unless a Convention reason or reasons cdesétuleast the essential and significant
motivation for the persecution feared: s.91R(1dfehe Act.



Fourth, an applicant’s fear of persecution for a¥&mtion reason must be a “well-founded” fear.
This adds an objective requirement to the requirditinat an applicant must in fact hold such a
fear. A person has a “well-founded fear” of persecuunder the Convention if they have

genuine fear founded upon a “real chance” of pertsat for a Convention stipulated reason. A
fear is well-founded where there is a real subgthipasis for it but not if it is merely assumed or
based on mere speculation. A “real chance” is baeis not remote or insubstantial or a far-
fetched possibility. A person can have a well-foeshdear of persecution even though the
possibility of the persecution occurring is welldye 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail himself
or herself of the protection of his or her courtrgountries of nationality or, if stateless, urgbl
or unwilling because of his or her fear, to rettwnhis or her country of former habitual
residence.

Whether an applicant is a person to whom Austremprotection obligations is to be assessed
upon the facts as they exist when the decisioraidenand requires a consideration of the matter
in relation to the reasonably foreseeable future.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant¥.he Tribunal also has
had regard to the material referred to in the daekgg decision, and other material available to it
from a range of sources.

The applicants appeared before the Tribunal to giveleswte and present arguments. The
Tribunal hearing was conducted with the assistafi@ interpreter in the Fijian and English
languages.

The applicants were represented in relation todhiw.
Information in the department’s file

The first named applicant (herein referred to symgd “the applicant”) is an elderly male
national of Fiji. He was married many years agenidies his religion as a Christian and claims
his profession as a tradesman. He arrived in Alista a valid visitor’'s visa with his wife, the
second-named applicant. He listed a named chilebgng an Australian resident at the time of
his application.

The second-named applicant is an elderly femalemealtof Fiji. She is married to the first
named applicant and also identifies her religioa &hristian and claims to be a housewife. She
did not make her own claims. The Tribunal sworthensecond-named applicant as a potential
witness but advised her that it might not takedwedence. The Tribunal also considered the
first-named applicant’s wish for it to take eviderfrom a further witness, Person W, who was
present at the hearing. The Tribunal took eviddrama this witness in the hearing.

Statement attached to original protection visa &gilon

The applicant claimed that the political situatiarFiji was very confusing and volatile and
created fear in the minds of the Fijian populati@cause of the coups of 1987. The applicant
claimed that the opposition party was contempldbngiing a coalition with the Rabuka party to
fight the 1999 election result. The applicant claththat this had brought serious concern in all
guarters of the private sectors and the generallpbpn at large that the corruption in the



highest level has been compromised and remain Uanbgad. The applicant claimed that his

main fear was in relation to corruption in the lemforcement authority. The applicant claimed
that his fear is that if the political situationdoenes violent that the law enforcement would have
minimal effectiveness. He claims that he expedassttuation to become as it was in 1987 and
hence he has taken the step to keep away fromarkdjseek protection in Australia.

The delegate refused the application and notifiedapplicants of the decision by letter and
addressed to the first named applicHinformation relating to the eligibility of the RRE&view
application deleted in accordance with s431 oflihigration Act].

Application for review

The applicant lodged a review application. In aesteent attached to the application, the
applicants claimed that they are fearful of re@yaints in Fiji whereby people are intimidated if

they voice their concern about the situation. T@ieant claims that there is no money for those
that live there and hence it would be a death sept® send them back. The applicants claim
that they wish to remain in Australia to care togit grandchildren and nieces and continue to
serve the community.

The applicants also provided the following docursent

. A statutory declaration from Person X and her hndbhoth Australian citizens,
seeking to sponsor their sister, the second-namgdccant and her husband, the
applicant. Person X claims that there are no fam#ynbers left in Fiji and that
she and her husband have a number of children wih@rsecond-named
applicant is very close to, and who almost singladedly raised herself. The
declarant does not claim that the applicants dtegees but seeks grant of a
permanent visa to them on “non-remaining relati{ge) grounds.

. A statutory declaration from Person Y, an Australatizen, the applicant’s
relative, stating that the applicants all but rdiker as a child. She claims that
sending them back to Fiji would not help their agimtstances due to the political
climate being unstable and an increasing numbgreople unemployed. She
claims that the applicants have no relative remginin Fiji and granting the
applicants permanent visas would mean a lot t@ahdrher family.

. A statutory declaration from Person W, an Austratidizen and the applicants’
relative who claims to have been raised by theiegpis as their own. She
claims they were and remain a strong stabilisifig@mce on her life. She claims
that returning them to Fiji would mean denying thi opportunity for a better
lifestyle here in Australia and further, that tHegve no relatives remaining in
Fiji. She claims that Fiji's political, social andconomic climate and
infrastructure is unstable.

. A signed letter from Reverend S stating that th@iepnt is an active member of
a specific church and that he continues to ser@eCiturch as an elder. Rev S
states that the applicant has been helping the comtyrby providing them with
Christian and spiritual support.

. A signed letter from the Reverend T stating thathbe been the applicants’
parish Minister between specific years. Reveremthims that the applicant is



well-known and liked in the Fijian community. Hderfs his services freely and

teaches the younger members of the community keguage and traditions.

The Reverend states that the applicant has bemnmeacher since the 1980s
and has held other roles in several churches.

. A signed letter from Person D, an office holdea particular church offering his
support for the applicants’ permanent residencyiegtpon. He claims that the
applicant is a lay preacher within the church ana valued member.

. A signed letter from the Reverend Y, an office leoldf a particular association
supporting the applicants’ permanent residencyiegbn. He claims that the
applicant has been living and working in Austrédiemany years and is a valued
member of the Church and community.

Country information

It is unclear exactly what impact the coup in Deben®006 in Fiji will have on ethnic issues in

the medium to long term. In the short term, repodntrast the current coup with the previous
coups of 1987 and 2000 in that (1) it was not dee@gainst Indo-Fijian power, (2) it has the
support of the Indo-Fijian community and (3) thieas been no anti-Indian looting of shops up to
this point. Early reports also indicate a lessgmifithe pressure on the Indo-Fijian community
from threats of violence.

On 5 December 2006 Fiji's military chief Commod6Feank” Bainimarama announced in a
televised address that he had taken over the rgrofithe country. The following day he
installed a caretaker prime minister and sent sdogshut parliament.

A news report states:

While the 1987 and the 2000 coups targeted thérfdjans, the 5 December coup was
to put an end to the discriminatory and anti-Figien policies pursued by Qarase and to
promote a pluralistic, multi-cultural society irjiki. Unlike the 1987 and 2000 coups
when lumpen Fijians went on the rampage lootinglRgian business establishments
and homes, last week’s transition from democraticegnance to military governance
was orderly and peaceful. The Indian High CommissioSuva functioned normally
right through the troubled week of 4 to 8 Decemlshereas in 1987 it was forced to
pack up and leave the country, in spite of coupterd®abuka having had his training in
Indian Army’s Staff College in Wellington, NilgiriJ he streets of Suva have never been
safer than they are today for people of all peagléhe army has taken over patrolling
from the police. Fear of censorship of the mediadd out to be unfounded as the three
English dailies in Suva are able to publish artielad comments critical of the military
take-over. Muggers and pick-pockets are conspicbgubeir absence from the city
streets. ... The interim government would “mend ther avidening racial divide that
currently besets our multi-cultural nation,” saidimarama

(Rajappa, Sam 20086, ‘Fiji: Ethnic Fijians unhappbifferent Kind Of Military Coup
d’etat’, The Statesmah2 December 2006).

An AAP report notes both support for the coup addsire to leave Fiji by Indo-Fijians who feel
they have been discriminated against since 2000:

Brothers Shalesh and Bijendra Prasad are tireldeoéthnic divisions they believe are
destroying Fiji and are among thousands of Ind@#§ eager to flee their country



following its fourth coup in 20 years. Like mostdb-Fijians, the Prasads support
military commander Frank Bainimarama’s seizure@i@r last Tuesday, but they are
desperate to leave. “If you ask the question, thueeters of Indians want to leave Fiji,”
Bijendra said.... Bainimamara’s coup contrasts mdykedhe 1987 and 2000 uprisings
which were ethnically driven in favour of indigersdtijians and led to an exodus of tens
of thousands of Indo-Fijians from the country.

One cause behind Bainimarama'’s coup was his opposit Mr Qarase’s Qoli Qoli bill
which proposes to give native land and sea titlad@enous Fijians. The bill has been
fiercely opposed by the country’s 350,000 Indodfig who believed they would be
driven off land and not allowed to fish.

“Qoli Qoli has Fijians fighting against Fijians,aisl Shalesh, a Hindu priest.

Even though Qarase insists he has popular suppadrnast analysts believe he would
win another election, opinion of the coup is diddgy ethnic lines. Most indigenous
Fijians disapprove of his actions, although mamgagvith the cause.

But Bainimarama, an indigenous Fijian, has beehusidstically embraced by Indo-
Fijians. (‘Fiji: Indians keen to leave’ 2008ystralian Associated Preskl December )

TheFiji Sunreported on the law and order situation followihg toup:

Temple attacks and break-ins have vastly decliimegt ghe army takeover, owners of
Hindu temples and prayer places said yesterday. Béleeve this is because of military
checkpoints and warnings that the army will monitersituation and people involved in
such activities would be punished.

..... Mr Chandra said the temple owners lost hopé&énpiolice who told them to find
their own security and could hardly investigate aoaish the culprits. He said the
military was doing a fine job maintaining securifiFiji: Hindus say temple attacks
down under military rule’ 20065iji Sun, 13 December )

On 3 January 2007, the Fiji Human Rights Commissiteased a 32-page report which argued
the government overthrown in the December 5 coupneathe legitimate and democratically-
elected government of Fiji (‘Fiji rights report §tifies’ 2006 coup’ 2007iji Times 4 January
http://www . fijitimes.com/story.aspx?id=54600; FlHuman Rights Commission 200The
Assumption of Executive Authority on December B062y Commodore J.V. Bainimarama,
Commander of the Republic of Fiji Military Forcdsegal, Constitutional and Human Rights
Issues http://www.humanrights.org.fj/publications/20QWestigation Report on Events o
20December 2006.). The report also condemns therdisatory and ethnically divisive policies
of the Qarase government. It states:

Fiji has been quite oblivious to obligations arggiout of other relevant treaties and
conventions prohibiting systematic and unfair diearation, such as ICERD which it
has ratified. The Qarase Government was involvetkissive violations of human rights
in Fiji, constituting crimes against humanity, andde serious attempts to impose ethnic
cleansing tactics in Fiji. (p.15)

Since it has the constitutional power to ensurersgcand protect people, the military
does not act unlawfully as long as it keeps todhjsctive. In view of the rampant abuse
of power, privilege, illegalities and wastage ofaltk of the Qarase regime, as well as its
proposed discriminatory legislation which, if erettwould have constituted a ‘crime
against humanity’ under the International Law Cossitn’s definition, and limited
scope for an immediate judicial solution, thereego be few options remaining to



protect the people of Fiji from an illegal, uncangtonal, anti-human rights, and
despotic regime. The Qarase Government relied goritegianism, and collaboration
with some powerful members of the international ocamity including close neighbours
as well as some NGOs, to shield its extensive hurigdris violations in Fiji from
scrutiny (p.31).

On 9 January 2007, Fiji's coup leader, CommodoemkBainimarama appointed Mahendra
Chaudhry as the new interim finance minister. Chaydwho was the first ethnic Indian to
become prime minister after his Labour Party worlaetion in 1999, was overthrown in the
2000 coup (‘Mahendra Chaudhry back in Fiji's imergovernment’ 2007India eNews 9
January http://www.indiaenews.com/australia/200B0a®137.htm).

There have been several incidents of arbitraryndiete and physical abuse of opponents to
the new regime. Thigiji Timesof 14 January stated:

Interim cabinet ministers are dodging speakingoouthe growing number of cases of
abuses carried out by Republic of Fiji Military Ees soldiers on the civilian
population.

In the latest incident to come to light, a numbieswwvomen were part of a group taken
to the Army Training Group headquarters in NasiniNew Year’'s Day, ordered to
strip to their undergarments by female militaryicgfs and then made to run around
the drill square. The group of women and teenaigetsded a number of men, one of
whom was thrown into a drain for running slowentlwher members of the detained
group during a forced drill exercise.

A group member who feared being named said the yn@iged at a function they
were arrested from was also taken by the soldlegsoup member said they
believed they were victimized because they hailethfousted PM Laisenia Qarase’s
village on Vanuabalavu.

In other attacks by soldiers, former Minister obbar Kenneth Zinck was arrested
by six soldiers from West Motor Inn in Nadi. He waisked up by soldiers for
comments he made against the president in whicupieorted the work of military.
He said six soldiers took him to the Namaka padizgion, made him run around the
CAAFI [Civil Aviation Authority] ground beside thstation, punched him several
times and made him spend the night at the politeTdgs was his second arrest.

(‘Fiji ministers reticent on reports of rights akbsdy military’ 2007Fiji Times 14
January )

Site: http://www.fijilive.com/news/show/news/2007/@5/fij ilive08.html, Accessed on 16
January 2007

Source: Fijilive

15 January 2007

FI1JI: Military to stop interrogations

Interim Prime Minister and army commander Commod&ezge Bainimarama and interim
Attorney General and Minister for Justice Aiyaz &dyKhaiyum

The Fiji military has given assurance that no memmlbéthe public shall be taken to any of
the military camps around the country unless waedcuander the current State of
Emergency.



This comes after several complaints and reporte Baxfaced in the media of military
officers picking up people, taking them to the taity camp and abusing them physically and
verbally.

Interim Justice Minister and Attorney-General Aiydayed- Khaiyum made the statement at
the Queen Elizabeth Barracks following his meevuittp the interim Prime Minister and
army commander Commodore Vorege Bainimarama.

"All complaints against members of the public slido¢ directed to the police and if need be,
the military will assist the police in conductirtteir investigations,” Sayed-Khaiyum said.

"Any complaints of human rights breaches are ttodged with the Fiji Human Rights
Commission, who will continue to operate as an jpeshelent body as provided under the
Constitution whilst receiving the full support fraitme government.”

Media reports have surfaced of a group of men amaen being forced to strip to their
undergarments by female soldiers and forced t@araand the drill square at the military
camp in Nasinu.

Other complaints include a taxi driver, who is népd to have two broken ribs and a bruised
torso after being taken in by soldiers.

The Lautoka Hospital has confirmed treating andldisging a man in his 40s who was
brought in by soldiers with visible injuries to lukest.

MAN DIES IN MILITARY CUSTODY

201 words

6 January 2007

The Nelson Mail (N2)

English

© 2007 Fairfax New Zealand Limited. All Rights Reserved.

A man has died in Fijian military custody, in unexplained circumstances.

His death yesterday comes against a backdrop of interrogations of civilians at the Queen Elizabeth

Barracks outside Suva.

The death occurred shortly before military commander Commodore Voreqe Bainimarama had himself

sworn in as interim prime minister by the reappointed President Josefa lloilo.

Military spokesman Major Neumi Leweni confirmed that a police investigation was under way but

refused to give other details.

Police spokeswoman Sylvia Low said doctors at the military hospital pronounced the man dead when

he was taken there by soldiers.

She said police were waiting for the results of an autopsy.



Since the December 5 coup, the military has taken a number of its critics to the barracks and

subjected them to interrogation and at times physical pressure.

Non-military sources said a man from Nakaulevu village, west of Suva, was picked up early yesterday

morning by the military and taken to the base, and had not been seen since.

It is alleged that the man was previously beaten up by the military over a dispute in which villagers were

trying to push an Indo-Fijian farmer off leased land in the area..

Evidence at the Tribunal hearing

The Tribunal swore in the applicant and his wifd arplained the conduct of the hearing and
the requirement on the applicant to satisfy théodmal that he was entitled to Australia’s
protection. The applicant read and understood #fmition of “refugee” as set out in the
Convention. The Tribunal put to the applicant thatmany statutory declarations it received in
support of the applicant and his wife did not galk@ms of persecution but were letters of
support for their permanent residency. The Tribaséted the applicant if he wished to pursue
his claims of persecution or if he were seekingegion from the Tribunal in order to make a
direct appeal to the Minister. The applicant conéd that he wished to pursue his original
claims.

The Tribunal asked the second-named applicaneithsid claims that she wished to pursue at
the hearing and she claimed that she did not havevian claims but was a dependent upon the
first-named applicant. The Tribunal swore in theosel-named applicant and informed her that
she may not need to take her evidence.

The Tribunal asked the applicant why he believed/teld be persecuted if he returned to Fiji.
The applicant claimed that he was afraid that thigamry would persecute him because he was
opposed to the coup. The Tribunal asked him if beld/speak out publicly against the coup and
he claimed that he would. Although he had not beeolved in politics in Fiji in the past, he
was involved in preaching and very forthright abexjpressing his opinions. He claimed that he
would say things against the military and they wicapprehend him. The Tribunal told the
applicant that it had seen reports that the mylitead arrested political opponents but had not
seen any reports of arrests of preachers. Thecapplclaimed that he was aware of some arrests
of preachers but was unable to direct the Tribtm#hose reports.

The Tribunal asked the applicant if he had a honfanaily in Fiji and he claimed that he had
not and that all his family resided in Australia téld the Tribunal that the Church would not be
able to help me because the members are poor sipa$ition was an unpaid position. He told
the Tribunal that he was a tradesman and preaah&iioday, Wednesday and Saturdays. He
claimed that relations between the Indian-Fijiam3 iadigenous Fijians were good and he even
had some Indian-Fijians attend his church.

The Tribunal asked the applicant of the circumsgarstirrounding his departure from Fiji and he
told the Tribunal that large numbers of people flasncommunity were taken into custody and
there was enormous antagonism towards the Indieceuise of this. He told the Tribunal that



Indian-Fijian members of his congregation had theirses confiscated without compensation.
The Tribunal asked the applicant what his respa@seto those incidents and he claimed that he
advocated on their behalf and went to the militargl the police. The applicant told the Tribunal
that he arranged a protest on a specific day widmbers of the community and his
congregation. He claimed that as a result of ti®a he was arrested along with many others
and detained for several days. Charges were disthés®l he was released. The Tribunal asked
the applicant if he was mistreated whilst in detenand he claimed he was not. Asked how
long he remained in Fiji after that incident andche@med that he left a number of years later.
Asked by the Tribunal if he was involved in anyatlsuch incidents, or if he was arrested or
detained again for any reason, the applicant claithat he was not.

The Tribunal asked the applicant why he left Fifiem he did and he claimed that he was no
longer working and was dependent on relativesiagel He told the Tribunal that his family in
Australia asked him to come. The Tribunal askedaghdicant if he left because he was being
threatened with harm or arrest and he claimedi&atas not but he was still fearful that there
would be another coup. Asked if he had been hadasgeéhe authorities in any way for his
preaching prior to his departure, he claimed thigs had cooled. Asked why he thought he
would be persecuted if he returned to Fiji nownathie foreseeable future the applicant claimed
that he has no job, no home and no future in IHgi claimed that he would speak out in public
against the injustices that are occurring in Fgl dhat the military would apprehend him and
persecute him.

The Tribunal received evidence from Person Y, vehaow currently an Australian citizen and
the applicant’s relative. She confirmed that thgligant was not reluctant to put his opinions
forward and would voice his opposition to the caotngolitical situation if he was returned to
Fiji. She expressed her fear that the applicantsldvbave no support and no family to assist
them in their old age if they were required to retto Fiji.

The Tribunal also took submissions from the apptisaadviser, Person W, which confirmed the
evidence he gave during the hearing as truthfuleeecdrate.

The Tribunal did not take evidence from the secoanhed applicant as she had no claims of her
own. As the Tribunal had taken evidence from anothimess and the applicant’s adviser which
confirmed the truthfulness and accuracy of theiappt's claims, the Tribunal felt that it was
unnecessary to take evidence from the second-napmitant.

FINDINGS AND REASONS

The applicant has claimed to be a national ofdng of no other country. He travelled on a
passport issued in Fiji and he has made claimsagao other country. The Tribunal has seen
the applicant’s passport and is thereby satishatlhie is outside his country of nationality and
that his country of nationality is Fiji for the gpases of article 1A(2) of the Convention.

The applicant’'s claims, as they emerged from tharihg, are essentially that he fears
persecution because on the basis of his raceiarlimembership of a particular social group
and political opinion. He claims that he was theim of state persecution whilst he lived in Fiji
and fears persecution should he return to Fijihm future. He claims that as an outspoken
preacher, he would be targeted.

Arrest and detention



The Tribunal is mindful that the events which tipplecant fears happened many years ago and
at a particular time in Fiji when law and order d@hed democratic process were still recovering
from the 1987 coup. The applicant claims he wasssed for organising and participating in a
protest regarding the confiscation of the homesoofie of his Indian-Fijian congregation. He
claims that he was detained for several days aat elaims he was not mistreated whilst
detained. He claims that the charges against hire dismissed and he was released. He claims
that he was not subsequently harassed, arrestathetor harmed by any one in any way since
that incident and his departure from Fiji a numidgrears later. The fact that he was arrested for
the reasons claimed is not in itself persecutorgtate has the right to detain for questioning
someone it has reason to suspect has broken thé&¢aarding to the applicant’s account, the
charges against him were dismissed. The fact tleagpplicant was released and the charges
dropped indicate a properly functioning judiciapgpable of providing the applicant protection
from the persecution he claims to have suffered,tarear.

Political Opinion

The applicant claims that he will be targeted fenrgecution because he will speak out against the
government. Whilst the situation in Fiji is cleangt ideal, and there have been indications that
people who speak out against the military or therim government are subject to certain
abuses, the applicant does not have the profé®wieone that may be so targeted. He had no
political profile in the past, and has not beenesntber of a political party. There is no evidence
in the country information consulted by the TribLithat lay preachers, or indeed any members
of the Church have been targeted by the Militahe Tribunal is not satisfied, on the evidence
before it, that even if the applicant did speakagéinst the interim government that any harm he
may suffer would amount to persecution in the rah\sense.

Effective Protection

The applicant claimed that he was fearful of catinupin the law enforcement authorities. He
claimed that if the political situation became el he was afraid that the law enforcement
authorities would have minimal effectiveness. Towertry information above indicates that both
the police and the military have suffered from aption in Fiji. However, it also indicates that
the Government has taken a strong stand and emysxlipgople to complain to the Fiji Human
Rights Commission about any human rights breaclabd military or police. The Human
Rights Commission is guaranteed by the Constitwimhhas a record of providing a strong and
independent voice against State abuses of power cduntry information indicates that the
military has and is successfully maintaining lawd ander. There is no evidence to support the
applicant’s claim that law enforcement authoritsesild be ineffective if the political situation
became violent, or that if they did become ineffegithat the applicant would suffer persecution
as a result.

Humanitarian considerations

The Tribunal is mindful that the applicant andwite have been residing in Australia for many
years. They have integrated strongly and succégshib the local Fijian community and
become active church members. The Tribunal isralsdful that all their family members also
reside here as permanent residents or citizenb.tBetapplicant and his wife are elderly and will
have no access to the loving support of their famileturned to Fiji. They will have no home,
no source of income and be reliant on charity fairtsurvival. Such circumstances, whilst



compelling, do not assist the applicant’s clainrsafprotection visa. The statutory declarations
provided to the Tribunal for the most part coulgmort an application for migration by the
applicants on other grounds. They may compel thadir to use his S.417 powers and grant
the applicants visas on such grounds.

Having considered the claims both individually amanulatively, and based on the evidence
currently before it, the Tribunal is not satisfibdt the applicant suffered past persecution d¢r tha
he faces a real chance of being persecuted now theireasonably foreseeable future if he
returns to Fiji in relation to his race, his retigi his nationality, political opinion or membenshi
of a particular social group, or to an allegedinoputed, race, religion, nationality, political
opinion or membership of a particular social. Thiédnal is not satisfied, on the evidence
before it, that the applicant has a well-foundeat f& persecution.

CONCLUSIONS

Having considered the evidence as a whole, theumabis not satisfied that the first named
applicant is a person to whom Australia has praecbbligations under the Refugees
Convention. Therefore the first named applicansdu# satisfy the criterion set out in 5.36(2)
for a protection visa.

No specific Convention claims were made by or dmalfeof the second-named applicant. The
fate of the other applicant's application therefdepends on the outcome of the first named
applicant’s application. As the first named appltcaannot be granted a protection visa, it
follows that the other applicant cannot satisfyalternative criterion set out in s.36(2)(b) and
cannot be granted a protection visa.

DECISION

The Tribunal affirms the decisions not to grantapglicants Protection (Class XA) visas.

| certify that this decision contains no informatihich might identify the applicant or any
relative or dependant of the applicant or thahésgubject of a direction pursuant to sectign
440 of theMigration Act 1958. PRRRNM




