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STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision m&y a delegate of the Minister for
Immigration to refuse to grant the applicant a &bton (Class XA) visa under s.65 of
theMigration Act 1958the Act).

The applicant, who claims to be a citizen of Eipplied to the Department of
Immigration for the visa on [date deleted undeB%(2) of theMigration Act 1958s
this information may identify the applicant] Janpa012.

The delegate refused to grant the visa [in] Felyr@d@d 2, and the applicant applied to
the Tribunal for review of that decision.

RELEVANT LAW

4.

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the
prescribed criteria for the visa have been satisflée criteria for a protection visa are
set out in s.36 of the Act and Part 866 of Schedutethe Migration Regulations 1994
(the Regulations). An applicant for the visa musetrone of the alternative criteria in
s.36(2)(a), (aa), (b), or (c). That is, the appltda either a person to whom Australia
has protection obligations under the 1951 Convantgtating to the Status of Refugees
as amended by the 1967 Protocol relating to thiesStf Refugees (together, the
Refugees Convention, or the Convention), or onrdtteemplementary protection’
grounds, or is a member of the same family uné person to whom Australia has
protection obligations under s.36(2) and that petsalds a protection visa.

Refugee criterion

5.

Section 36(2)(a) provides that a criterion for atection visa is that the applicant for
the visa is a non-citizen in Australia to whom Mimister is satisfied Australia has
protection obligations under the Refugees Convantio

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggeng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition mumber of cases, notabBhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225VIIEA v
Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haiji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR IMIMA v Respondents
S152/20032004) 222 CLR 1Applicant S v MIMA2004) 217 CLR 387Appellant
S395/2002 v MIMA2003) 216 CLR 473%ZATV v MIAG2007) 233 CLR 18 and
SZFDV v MIAC(2007) 233 CLR 51.



10.

11.

12.

13.

14.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve ‘serious harm’ to the applicant (s.91R())(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haraudes, for example, a threat to
life or liberty, significant physical harassmentlbtreatment, or significant economic
hardship or denial of access to basic servicegoiatiof capacity to earn a livelihood,
where such hardship or denial threatens the appléceapacity to subsist: s.91R(2) of
the Act. The High Court has explained that persenunay be directed against a
person as an individual or as a member of a grole.persecution must have an
official quality, in the sense that it is officiar officially tolerated or uncontrollable by
the authorities of the country of nationality. Hoxge, the threat of harm need not be
the product of government policy; it may be enotlgit the government has failed or is
unable to protect the applicant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persasuto

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besolelyattributable to a Convention reason. However,gergon for multiple
motivations will not satisfy the relevant test .sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
S.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aamtion reason must be a ‘well-
founded’ fear. This adds an objective requiremerhé requirement that an applicant
must in fact hold such a fear. A person has a “eelhded fear’ of persecution under
the Convention if they have genuine fear foundeohug ‘real chance’ of being
persecuted for a Convention stipulated reasonaAifewell-founded where there is a
real substantial basis for it but not if it is mgrassumed or based on mere speculation.
A ‘real chance’ is one that is not remote or insabsal or a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisesrféar, to return to his or her country
of former habitual residence. The expression ‘tleéqetion of that country’ in the
second limb of Article 1A(2) is concerned with exi@ or diplomatic protection
extended to citizens abroad. Internal protectiamerertheless relevant to the first limb
of the definition, in particular to whether a feamwell-founded and whether the
conduct giving rise to the fear is persecution.



15. Whether an applicant is a person to whom Austtais protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

Complementary protection criterion

16. If a person is found not to meet the refugee ¢atein s.36(2)(a), he or she may
nevertheless meet the criteria for the grant afoéegtion visa if he or she is a non-
citizen in Australia to whom the Minister is saiesf Australia has protection
obligations because the Minister has substant@almgis for believing that, as a
necessary and foreseeable consequence of theaag®ing removed from Australia
to a receiving country, there is a real risk thebh she will suffer significant harm:
s.36(2)(aa) (‘the complementary protection crite?io

17. ‘Significant harm’ for these purposes is exhausyivefined in s.36(2A): s.5(1). A
person will suffer significant harm if he or shdleie arbitrarily deprived of their life;
or the death penalty will be carried out on thespar or the person will be subjected to
torture; or to cruel or inhuman treatment or pumeht; or to degrading treatment or
punishment. ‘Cruel or inhuman treatment or punishimélegrading treatment or
punishment’, and ‘torture’, are further definedsis(1) of the Act.

18. There are certain circumstances in which therakisrt not to be a real risk that an
applicant will suffer significant harm in a countijhese arise where it would be
reasonable for the applicant to relocate to an affélae country where there would not
be a real risk that the applicant will suffer sigrant harm; where the applicant could
obtain, from an authority of the country, protentsuch that there would not be a real
risk that the applicant will suffer significant Inaror where the real risk is one faced by
the population of the country generally and isfaoed by the applicant personally:
s.36(2B) of the Act.

CLAIMSAND EVIDENCE

19. The Tribunal has read the Department’s file retatmthe applicant and has had regard
to material referred to in the primary decisiorotrerwise cited below.

Background

20. According to his protection visa application, thplcant was born in [locality deleted:
S.431(2)], Fiji in [year deleted: s.431(2)], isiizen of Fiji and holds a Fijian passport
issued in 2008 and valid to 2018. He is of Fijitimécity and Roman Catholic religion.
He speaks, reads and writes English and Fijiarhasdwelve years of education. His
last job in Fiji was as a [shop] manager from 2692011. His wife and children live
in Fiji and he resided at a single address in Madaround ten years before his travel
to Australia in late 2011. He most recently arrived\ustralia [in] November 2011 on
an Australian visitor visa valid to [a date in] dany 2012. The applicant previously
visited Australia [in 2008 and 2009].

21. The application form indicates as follows. The &apit left Fiji due to his political
affiliation as a strong member of the “SDL govermtini@ the [Nadi] area”. He firmly
believes in democratic government, and his ladkesfdom to speak out against the
military government’s running of Fiji is a crimeh& applicant is an area leader in the



22.

23.

a)

b)

24,

a)

b)

church - community meetings occur every two weeldsthe military requests
information on the reason and topics for the mestilit is difficult to have big social
and family gatherings and home church meeting®-atititary camp is ten minutes
from his home and his family is living in fear. 2007, [Sakiusa Rabaka was tortured]
and later died. The applicant is at peace in Aliateand feels free to express his
opinion. He hopes his wife can join him here in tiear future. He is in telephone
contact with his family in Fiji, who advise him niat return “because the
government/military has been torturing people wreagainst the government” The
applicant did not respond to specific questiontheapplication form about what harm
he feared in returning to Fiji or whether the Fij@authorities could protect him if he
returns.

A copy of the applicant’s Fijian passport is on BIAC file, together with copies of
his Fijian birth and marriage certificates.

The applicant provided:

a letter of support from [a relative] in Australégted [in] February 2012 (DF folio
83), which indicates the applicant is well-respdaad involved in charity work and
assisting those in need in his church and localnconity;

an undated letter of support by [Mr A] indicating $upports the applicant’s work
permit application, and states:

(The applicant) is a member of [a certain] brantthe SDL Government; we do not support
the Military Government.

(The applicant) often called meetings at his resige he is also a member of our Catholic
Community and President of our Fijian Community. Wexe interfered on several occasions
by the Military in our meeting to be told that aueetings illegal without any permit. In the
year 2006, my [son] was taken up to Black Rock 8ittkiusa Rabaka and was beaten up by
the Military. Sakiusa later died.

(The applicant has) to be careful when he comek toaEiji

letter of [name and occupation deleted: s.431(2)flated, indicating he has known
the applicant for ten years as a Community Lead®r aas served as a sector leader
in the Catholic community for the past three yeard an area leader for the past five
years.

The applicant also provided to DIAC a range of maéporting and material regarding
Fiji, in my summary as follows:

Internet-sourced report posted March 2009, reggrtiia Fijian government’s
decision to grant early release to soldiers ande® found guilty of the
manslaughter of Sakiusa Rabaka. The report indiddddaka and other youths were
detained at a military camp and Rabaka was abusktbatured after he was
suspected of purchasing drugs - and later diedr@ert cites the incident as an
example of military abuse and military protectioonh prosecution for abuse and a
lack of judicial independence;

Undated Facebook post, offering advice and instradb Fijians detained by police.
The post outlines detention and interview proceasegr military rule, and indicates:



If we could trust in the independence of the poficen the military, or the
independence of the prosecution (...) or the judjciae could trust that injustices
would be prevented by the checks and balancesriaroninal justice system. In
other words, now we cannot trust these arms ofativg...) to act fairly, especially
when the regime feels threatened.

c) Undated internet post (no source indicated) byL8alea, describing the lifting of
the Public Emergency Regulations (PER) is a shachflzat all prohibitions in the
PER are now embedded in the Media and Crime Decrees

d) (at DF folios 19-52) "Monitoring Framework of thhation of the freedom from
arbitrary arrest and detention and freedom froneloou degrading treatment by the
Republic of Fiji Military Forces since its Coup thi¢ of 5 December 2006’ — Updated
26 January 2007

25. The decision record indicates the applicant attéraaeinterview with DIAC to discuss
his protection claims.

Primary Decision

26. The primary decision record indicates that the ghtie refused the protection visa
application, finding that the applicant was neveiSDL member and had not been
politically active or expressed political views fighlly in Fiji, and had no significant
political profile there. The delegate did not adadat the applicant would be
politically active on return to Fiji. The applicételay in seeking protection was
relevant. On these bases, and having regard tioitlependent information, the
delegate did not accept that the applicant’s fehpersecution in Fiji in the reasonably
foreseeable future were objectively well-founded.

Review Application

27. On the day of the hearing, the Tribunal receiveditten submission from the
representative arguing in summary as follows. Tp@ieant is an SDL member. Coup
critics in Fiji are effectively silenced by the malry. A source (cited) indicates that the
military regime targets politicians, civil sociedgtivists and outspoken lawyers, and
that specific individuals have been detained, irdated and harassed — and in one case
killed- at military barracks. Reiterating the ajpplnt’s written claims to DIAC, the
representative argues the applicant faces a reakcehof serious harm or a real risk of
significant harm (in the form of torture and/or imhane and degrading treatment) at
the hands of the military in Fiji as a result o political opinion and “stemming from
the preaching allegations committed during the chumeetings that he held fortnightly
with the community and the SDL group” The stat# mot protect the applicant due to
corruption within state apparatus, and relocatsonat reasonable because the
authorities will locate and punish the applicant.

28. Two new letters of support were also provided,cdews:

a) Letter of Father [name deleted: s.431(2)], Assedrstor, [parish deleted:
s.431(2)] dated [in] June 2012, indicating the ayapit has been an active and
supportive member of the parish in [a town in Aalsd].



b) Letter of [name deleted: s.431(2)], Victoria Pollnember, dated [in] April 2012,
indicating in my summary as follows. The author kaswn the applicant since
[year deleted: s.431(2)], when they attended scimo8lva. The applicant is a
reputable and community-minded person who is aa enerch leader in Nadi,
offering pastoral care and counselling to [a nundfpfamilies in [a certain] area.
He conducts regular social and church gathering$ghiese meetings are
forbidden and the fear of being arrested and sgvegprimanded by the
authorities is a constant hindrance to the applicaperforming his duties. Most
Fijians do not have a right to basic free speeble. duthor fears for the
applicant’s safety and welfare if he returns ta, Egpecially “when the regime
gets wind of the contents of his application famisa to stay in Australia”.

Tribunal Hearing

29.

30.

31.

32.

33.

Theapplicant attended a Tribunal hearing [in] July 2@4d give evidence and present
arguments. His registered migration agent represmim in the review and attended
the hearing. An interpreter in the English anddfijlanguages assisted at the hearing. |
welcomed the applicant and explained the Tribunaisedures and legal concepts
relevant to the application.

The applicant confirmed his personal details caestty with material before the
Tribunal. [Information regarding extended familyAastralia deleted: s.431(2).] His
wife and [children] lived in Fiji and that all thehildren were married and the wife
lived alone. His occupation in Fiji had been a [ghmanager for the past three years,
and he had supported himself in Australia throwgimfwork.

In relation to his visits to Australia, the apphtaaid that he had visited [Australia on
three occasions before this visit]. Asked aboutpingpose of his current visit, the
applicant said that he came to Australia to esé@pwhere he feared harm. The visa
had been issued for 2 months duration and he haltedgor protection one week
before the visa expired. He said he had not hagaslyproblems leaving Fiji to travel
to Australia. The applicant said he had lost hjmfipassport in Australia but intended
to apply for a new one and had reported the mttdtpolice here.

| asked the applicant about his relationship tochisrch in Fiji. He said he belonged to
the Catholic Church in [a certain parish] in Ndthformation regarding the applicant’s
role within the church deleted: s.431(2)]. | reéerto the applicant’s written statement
to DIAC, which indicates that his house is locdtddse to] a military camp. | asked
what problems or effects the military camp’s proitynnad on him. He said that the
church held meetings every fortnight and that sskdand police came and asked why
the group was meeting, because they were not saggosongregate. Asked if he had
any problems at these meetings because of theryjlihe applicant said the military
came round and asked the group what it had disdusse

| asked the applicant if he did discuss the govemtrat his meetings. He said yes
usually unofficially at the meeting but that thag dot tell them (the military). He
usually spoke about the government with men afftermtomen had left the meeting.
Asked what types of political issues the group uksed he said they talked about the
political climate and life in Fiji and especiallyhweh rights had been taken away from
Fijians - their human rights. Asked if there weeatfzular human rights problems that
affected the applicant or his church members, pipdiGant asked me to rephrase the



34.

35.

36.

37.

guestion. | asked what sort of problems the grailliet about regarding human rights.
The applicant asked me to clarify the questiomid $hat he had referred to human
rights been taken away from Fijians and | askectiwhights he was referring to. The
applicant said he wanted to discuss his perspeabwet what was going on and the
current government in Fiji had not allowed Fijigngdo that. | asked the applicant what
his perspectives on the Fijian government weres&ie that the way the current
government made decisions showed it did not ligiefjians. | asked if he could give
examples of things the Fijian people wanted whithgovernment was not allowing or
providing. The applicant said he would give onemepie. He said the cyclone ravaged
areas relied on the government to give supporthaha but that there was no support at
all.

| asked the applicant if there had been any problasra consequence of him talking
with his church group about his views of the goweent. He said he was really
touched about an example he read or heard of wioerey girls who had been abused
had turned to prostitution. He said to his churabug that he wanted to [harm]
Bainimarama for allowing this to occur. He said some had told the police. This
occurred in [mid] 2011. Asked if he had any viewsat who from his church group
went to the police, he said he could only gueskedsvhy he thought a church
member would do that, he said that those in thecthgroup thought they knew one
another but one never really knows who is suppgitie government and someone
may have been paid to listen to church conversstion

The applicant said the police came and took him tiné police station and he was told
he was lucky because the person leading the igi&tion was known to him. Asked to
name the person he offered a name reluctantly fedpausing. He said the person
was a member of the congregation and lived in #imeesarea. He said he was held at
the station for about one and a half hours beferedoreleased.

| asked the applicant if he had any other problestis police or members of the
government in Fiji. He said after that incidentwes released and was concerned and
frightened that he would be taken to Blackrock whi@as a place where they tortured
people. He said he was referring to the militargt trat sometimes the police helped
them. Asked if he was aware of specific examplgseniple being tortured at Blackrock
he said yes, [a person he knew of] (Sakiusa Rataidanother person who had died
as a consequence. Asked if he knew [this persbal&ground or why he had been
tortured, the applicant said he thought that thee had been taken up there because
they had been drinking in the group. Asked whaterthe applicant fear that he would
be treated in the same way, he said because hghthalobout what he had said at the
Church meeting, speaking directly against Baininmera

Noting the applicant’s evidence that the policadeat had occurred in [mid] 2011 and
he came to Australia in October 2011, | asked gpdi@ant why he thought nothing had
happened to him in that period if the governmemvkiabout or was concerned by his
comments at the Church meeting. He said he wasckg Wwhen he went to the police
station that he knew the police officer and hadchb&arned that if he “breached the
leader” he would need to be careful, so he escapedFiji. | asked whether, besides
the specific comments he made in church in [mid]12@he applicant had made any
other comments about Bainimarama or his governnidrt.applicant said he was
talking about Bainimarama’s leadership, sayingritets of Fijians were being taken



38.

39.

40.

41.

42.

43.

away, and also that Bainimarama is the one whosdg®which developments occur
without regard to available funding. He gave tharegle of roads being built.

Asked what he feared if he returned to Fiji nove #pplicant said he would be severely
punished by the military because of what he hadl ahis church group in [mid] 2011.

The applicant said he had been in contact wittidmsly since he had departed Fiji.
Asked if there were any problems for them, he k&dchildren were at their houses
and his wife was alone. They had discussed whaidragal and they feared that they
would lose their jobs. [Information regarding tloé$ of the applicant’s wife and their
children deleted: s.431(2)]. Asked if anything tegbpened specifically to make the
family fear losing their jobs, the applicant sditstwas the experience of workers in
Fiji. He said his children worked in Nadi and werecontact with the military and
police and lawyers were easily transferred. He g3aidu are seen as related to that
person (that is, someone who criticises or opptisegovernment) they (the family
members) would lose their jobs.

| noted the applicant had said he was criticahefgdovernment's approach to the
cyclone reconstruction and development issues skellaf there was anything else of
which he was critical. He said there were lotsgfexts of the government of which he
was critical - the most important criticism is thlaé government is not listening to the
people of Fiji.

| noted the applicant’s evidence that he came tstralia in October or November
2011 and applied for protection in January 2012asted why he had not applied
sooner given he said he left in fear for his cirstamces in Fiji. The applicant said he
came to Australia on a one-way ticket with the mtiten of applying for protection. He
said he listened to advice before he applied. Asieal advised him, he said one of his
friends. Asked when he first spoke to the friendwlwanting to apply for protection,
he said straight after he arrived. | asked whythéfapplicant came with the intention of
applying for protection and spoke to his friendsight after arriving in October or
November 2011, he delayed until January 2012. tetkat his friend told him to wait
until his visitor visa was about to expire. Askeldyhe thought his friend had told him
that, the applicant said he was not sure but his aien was to live in Australia
permanently.

Observing that the applicant’s written claims te epartment indicated that he was
an SDL supporter, | asked the applicant why herftadnentioned any connection to
the SDL during the hearing so far. The applicaid 82 reason he supported the SDL
party was to elect it to government in 2006 becéusas democratically elected and
the party listened to what Fijian citizens wanteaksked if, since 2006, the applicant
had supported the SDL. He said when the governmastseized by Bainimarama he
supported a group of SDL supporters who did nairreto work. | asked the applicant
if he had been involved in or supported the SDhtimer ways is since 2006. He said
SDL members came to his house to ask for donatindshe gave a donation. He said
in Fiji people were not allowed to protest.

Asked if he was aware of any SDL members havinglpros with the government in
Fiji, the applicant said "yes’. Asked to give exdasp he said the objectives of the SDL
and the Bainimarama government were entirely tiferdint things. When SDL party
members spoke against the government they wera takailitary camps.



44,

45,

46.

47.

48.

| said | was aware from country information of soexamples of problems and harm
occurring to some SDL members and anti-governmaintcwith established profiles
in Fiji. | said that the information did not, howay suggest there was necessarily
systemic harm for ordinary people with anti-goveemtviews, including SDL
members. The applicant said at the moment the mesBacensored and did not allow
that type of thing to be reported in the mediaitid was aware of reports citing
examples of the Fijian government censoring theiapduit that | was referring to
independent information from diplomats and humghts groups and organisations in
Fiji which reported independently from the govermidhe applicant said he did not
understand why these reports did not cover thesdants.

| said | had not made up my mind about the case that if | did not accept that the
applicant had a public profile or known anti-govaent views and if | relied on the
country information before me, | may not accept tha applicant was in need of
protection in Australia. Asked to comment on this,said he had nothing else to say.
Invited to comment on any other aspect of his ctine did not comment further.

| referred to the five supporting letters before Thribunal. | noted the letter from the
applicant’s [relative] referred to his church amanmunity activities and to his wish
that the applicant be allowed to live in peace us#alia. The applicant confirmed his
[relative] knew that he had applied for protectsord knew of the applicant’s fears
about returning to Fiji.

| referred to the letter from [Mr A]. The applicasdid this was [someone he knew] in
Fiji. I noted that the letter said the applicansvea SDL member and that this seemed
different from what the applicant himself had ttie Tribunal. | asked him to
comment on the difference. The applicant saidhleatoted for SDL in 2006 and had
donated money at his home when doorknocked. | rtbeetktter referred to the
applicant's church meetings being interfered wittthe military and the applicant
being told that they were illegal without a perrhiisked if this was the case. He said
they were supposed to have a permit for all mestihgsked if the applicant or his
church had ever had any problems as a result afipmsues or interruptions by the
military. He said the church met every fortnightldhe military want a permit and they
always look for one and the military always camama interfered and asked if they
(the group) were discussing the government. | atke@pplicant what he said when
the military asked these questions. He said heyaslwaid that they were discussing
parish activities.

| noted that two other support letters referreth®mapplicant's church and community
activities in Fiji and Australia. | noted a fiftetter from the applicant’s friend (a
policeman in Australia) indicated the author wascawned about the applicant’s
situation if he returned to Fiji - particularlyttie government found out about his
protection application. | noted the applicant hatimentioned any such concern
himself in the hearing so far. He said he did nention it because he did not know that
| would ask about his safety. | asked him if he wascerned. He said he thought the
government could trace his application. | said gitlee confidentiality of the

application process and given that there woulddeudence in his Fijian passport that
he had applied for protection, | may not accept tihe government would find out
about it. | noted particularly that the applicamiiesence in Australia as a visitor this
time was consistent with his previous visits to #aig.



49.

50.

51.

52.

53.

Nevertheless | asked the applicant what he thowghtd happen if the government did
know about his protection application. He said el be persecuted. Asked what he
thought would happen, he said that the military Mtonterrogate him and ask what he
was doing in Australia. | said | would considerstimatter further but may not accept
that the government would know about his applicatind also noted that he had not
mentioned this matter at all during the applicapoocess, until | raised the matter.

The hearing resumed after a brief adjournment.r€peesentative said that in the break
the applicant had indicated that he was able taiolauntry information which would
support the view that people are harmed for antegament views regardless of public
profile. | allowed one week for the applicant teyide any such information. | said |
would need to nevertheless still consider how afgyrmation provided by him sat with
the other country information | had cited at thasy.

The representative said that he would like me katlas applicant again about the
reasons for the delay in his protection visa appilbim between October 2011 and
January 2012. | invited the review applicant to oment on the matter. The applicant
said he had been advised by a friend to lodgeppgcation close to the time when his
visa expired. He also said that he wanted to teltimat he came to Australia to find a
way to come and stay permanently. | said | wasused about how this related to get
timing of his protection visa application and askdae would like to clarify anything.
He said he came to Australia to seek a way tostayanently.

| said | would have regard to the written submissiof the representative, and invited
any further oral submissions. The representatiietba applicant had told him that his
position as a leader in the church meant he haghredommunity profile and was at the
forefront of his community. He said the applicamtswot sure how to say it or prove it
but culturally, he may be considered a village é&adhe representative said the
applicant's political opinions therefore had sigminht weight within the community.

| noted | had asked the applicant detailed questarout his church role earlier in the
hearing and would have regard to the evidence teivan. Even if | were to accept
that he had a significant church role within hisnoounity, | still needed to consider
how that role interacted with his claims about foxdi opinion and any profile he had
with the Fijian authorities. | would have regardatbthe evidence and how the church
role in the political opinion might interact, howesv needed to consider whether the
applicant in fact had a political profile. Askeddomment further, the applicant said he
wished to reiterate that he was really fearfulattirning to Fiji. The hearing ended.

Post-hearing Submissions

54.

On [a date in] July 2012, the Tribunal receivedrfrthe representative a number of
RRT country advice documents relating to Fiji, umsnary as follows.

RRT country advice as follows:

o Fiji FJ138639 dated 3 May 2011, addressing theanaftgovernment
monitoring of the SDL and other critics of the nalhy regime in Fiji;

o FJ 137176 dated 13 August 2010 relating to thertreat of political activists
against the military regime and SDL members in; Fiji
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0 SJ 136946 dated 12 of July 2010 relating to atBitheting asylum seekers
and treatment of overseas regime critics and SPpaters and sedition;

Report of the Immigration and Refugee Board of @andated 6 February 2008, "Fiji:
treatment of members and supporters of the SDpairticular treatment of non-elite
indigenous Fijians’;

News reports sourced from Radio New Zealand Intemnal website
http://www.rnzi.com), as follows:

o Former Fiji politician glad to have escaped coynposted 28 February 2011
- indicating in summary that the former Fiji patian who was beaten
savagely by members of the Fiji military said heswgéad to have left Fiji in
one piece, and that not long after he left Fiji tnétary started searching for
him to the extent that they raided the SDL parficefin Suva - which was
shut down and had computers and files seized;

o SDL party official says Fiji police conduct aggses raid on HQ’, posted 1
March 2011 - indicating in summary that a seni@aceive of the SDL party
in Fiji confirmed Fiji police searched the partyioé and removed its main
computer. The SDL representative confirmed thabdglwas taken for
guestioning, that the search occurred with a seaechant and that documents
were seized which “will lead to some charges béaijagainst some people”;

o0 SDL party member threatened by Fiji military’, ddtl5 May 2007,
indicating a member of Fiji's former governmentmlad she was intimidated
and frightened when she was taken to a militarypcand threatened. The
news of the warning followed a report by a Fijiarsinessman and that he was
beaten by the military the previous week for alttgevzolvement in an
antimilitary website.

o SDL member alleges assault by Fiji military, postéédViay 2007, indicating
that the acting director of Fiji's ousted SDL partgimed he was assaulted by
the military when summoned to the army camp forstjoaing.

No submissions or arguments accompanied the mlateria

[In] September 2012, the representative forwardetie¢ Tribunal a letter signed by the

applicant, dated [in] July 2012, which indicatesng summary as follows:

the applicant believes in freedom and democracytlaadight of human beings to
make choices and at the moment these things harevi@ated in Fiji. People are
afraid to speak out and the 2012 decrees haveeashthat fear continues with the
people;

on 1 January 2012, Bainimarama scrapped martiatiatvcame with tough
censorship but broke that promise and introducedldic Order Decree 2012. The
decree gives new power to the Fiji military foreesl the police to use weapons to
break up meetings and hold people for weeks withatving them access to courts;
arrest civilians and conduct the duties of polind prison officers if directed by the
Commissioner of police - who is himself a highlaged military officer. The new



laws restrict Fijians from assembling or converpagtical or church meetings and
police are immune from criminal or civil liability actions under the decree cause
death;

» the rule of law no longer operates in Fiji and ithependence of the judiciary cannot
be relied on and there is no freedom of expressiceprding to a report by the Law
Society charity chair Nigel Dodd. Media censorgkigvidespread. A draft media
decree will ensure that nothing is included indfijmedia services which is against
public interest or order or national interest aates communal discord.

» former Fiji politician Dr Mere Samisoni was arrestey the military recently, charged
with conspiracy and released on bail. Several udalagates were detained by Fijian
authorities in early 2012 and said the Fijian regjimas showing an increasingly
hostile attitude to human rights, particularly labaghts. Since the 2006 coup, scores
of Bainimarama opponents have been hauled to thadda where they have been
held for days (sometimes weeks), beaten and (ioake of some women) had their
heads shaved before being marched to exhaustion.

RELEVANT INDEPENDENT INFORMATION ON FIJI

57. The Department of Foreign Affairs and Trade’s websicludes £ountry Brief dated
February 2011, about Fiji which summarises the tigigrecent political history:

On 10 April 2009, the President of Fiji, Ratu Jaskdilo, announced that he had
abrogated Fiji's 1997 Constitution and declaredskifrHead of State. He said Fiji
would be ruled under a New Legal Order. Under tioeig all judicial appointments
were revoked pending new appointments for all jgdgeagistrates and other judicial
officers. President lloilo subsequently reappoiriteédrim Prime Minister
Commodore Bainimarama and all nine members of teeigus Interim Cabinet. The
Interim Government has since confirmed the Presgldaclaration that elections
may not be held until 2014.

The abrogation of the Constitution followed a deridy Fiji's Court of Appeal that
the dismissal of former Prime Minister Qarase ic&aber 2006 had been unlawful
and therefore invalid. On 5 December 2006 CommoBaieimarama had assumed
executive power in a military coup. Following theup, Bainimarama dismissed the
duly elected government of Fiji and declared aestdtemergency. He subsequently
claimed to have returned executive authority toRhesident, who then appointed
Bainimarama 'Interim Prime Minister'. On 9 April@3) the judges found that the
dismissal and appointment was illegal. The coudertae decision on the basis that
if the President's powers of prerogative to appBaihimarama Prime Minister did
exist after Fiji became independent, they did xigteafter the 1997 Constitution
came into effect. The issue of the President's ppwiprerogative, through which
the interim administration was appointed, was ti of the appeal brought by
Qarase ...

The international community has joined Australidgsncondemnation of the regime.
The United Nations Security Council, the Commonwe&8kcretary General and the
United Nations Secretary General have all callegfprompt return to constitutional
democracy in Fiji and a respect for the valuesed speech, human rights and the
rule of law which underpin it.

The impact of the abrogation on the Fijian peopel&ical rights has been profound.
On 10 April (2009), the President implemented ao§€tublic Emergency



Regulations (PER) that limit freedom of speech aexppolice powers and curb
media freedom. Critics of the regime have beeratereed, harassed, detained,
guestioned and/or assaulted. Journalists contmbe harassed, censored and in
some cases deported. The Permanent Secretanfdamation has been given the
power to control broadcasts and publications. imedministration personnel
accompanied by police have been placed in all magars outlets, which may be shut
down if they publish stories deemed 'negative'. ifdependence of the judiciary has
been undermined and judges who are considered pasigetic to the regime have
been removed. Military personnel have the powersmarms to break up gatherings
and have detained individuals without charge.

58. Limitations on freedom of speech imposed by thekigovernment have been widely
reported. The United States Department of St&@l1d human rights report on Fiji
reports as follows in respect of developments ih12(n Section 2(a)):

Status of Freedom of Speech and Press

The abrogated constitution provides for freedorapEfech and press, but the
government generally did not respect these righpsactice. The PER give the
government the power to detain persons on suspadiéendangering public safety
or the preservation of the peace”; the governmeat this provision to intimidate
and in some cases detain persons who criticizeddternment. In addition the PER
and the Media Decree provide for government cehfodf the media.

Freedom of Speecfihe Crimes Decree includes criticism of the gowegnt in its
definition of the crime of sedition. This includetstements made in other countries
by any person, who can be prosecuted on returijitd®wo former military officers
and several labor leaders and graffiti vandals whezged with sedition during the
year.

At year's end the 2010 case of former politiciacdtieRinakama, charged in
connection with comments he reportedly made tossipg bystander relating to the
conviction of eight persons charged with conspitmgssassinate Bainimarama, had
not yet come to trial. Rinakama was charged urttePublic Order Act with uttering
words calculated to bring death or physical injrya person or injury to the lawful
authority of the government.

Freedom of Pressndependent media could not operate freely. Themment
published fortnightly supplements in the Fiji Stewspaper. The country’s television
news program production was owned and operatedjio®ie, one of two national
noncable television stations. A company whose baappointed by the minister for
indigenous affairs (a position held by Prime MiaeisBainimarama during the year)
on behalf of the provincial councils owned 51 pata# Fiji One; the remainder was
privately held. The government owned the Fiji Breasting Corporation, which
operated six radio stations and launched a tetavisiation in November. The
Ministry of Information news bulletin was broadcdsily on both the FBC TV
station and the third station, Mai TV.

Violence and Harassmer®n February 18, the government detained jourtniaéix
Chaudhry and two trade union officials after thig Himes newspaper published an
article on maintenance problems at Fiji Sugar Cafpan’s Rarawi sugar mill.
Chaudhry was released the same day. Soldiers wamedot to publish any more
articles about Fiji Sugar Corporation or certainestcorporations in which the
government held a significant share.



Censorship or Content Restrictiorghe PER authorize the Ministry of Information,
military media cell officers, and police to vet aftws stories before publication,
resulting in the removal of all stories the goveemindeemed “negative” and
“inciteful,” and therefore, according to the govaient, a threat to national security.
All radio stations were required to submit theinsescripts to the permanent
secretary for information, a military appointeefdse each news bulletin was
broadcast, and the print and television media wensored on a daily basis by
Ministry of Information and military media cell adfers, accompanied by police
officers, who were placed in media newsrooms.

The Media Decree penalizes the media for “irresipbmseporting.” Under the
decree the directors and 90 per cent of the shiaietsoof locally based media must
be citizens of, and permanently resident in, thenty. The Fiji Media Industry
Development Authority is responsible for enforcthgse provisions. The authority
has the power to investigate journalists and medikets for alleged violations of the
decree, including powers of search and seizurguipenent. The decree also
establishes a media tribunal to decide complagftsired by the authority, with the
power to impose jail terms of up to two years andd of up to F$1,000 ($565) for
journalists, F$25,000 ($14,116) for publishers aditiors, and F$100,000 ($56,465)
for media organizations. The tribunal is not bobgdormal rules of evidence. The
decree strips the judiciary of power to challerfgedecree itself or any proceedings
or findings of the Media Authority, the tribunal, ihe information minister.

At year’s end the tribunal provided for in the deehad not yet been appointed.

The Media Council, a voluntary private watchdogugr@f media and academic
figures, received and resolved complaints of brasraalfeasance within the media.
However, the continuous extension of the PER aagtbmulgation of the Media
Decree gave the government control over media obttteough censors.

During the year the attorney general initiatedveslat against th&iji Times
newspaper for publishing a quote from an intermaticoccer official questioning the
independence of the country’s judiciary.

Internet FreedomThere were no government restrictions on gengrlic access to
the Internet, but evidence suggested that the govemt monitored private e-mails of
citizens. The government monitored Internet traffian attempt to control
antigovernment reports by anonymous bloggers.

A 2010 decree requires all telephone and Intereice users to register their
personal details with telephone and Internet prengdincluding their name, birth
date, home address, and photographic identificaliba decree imposes fines of up
to F$100,000 ($56,465) on providers who continugrtvide services to unregistered
users and up to F$10,000 ($5,647) on users whatopuate their registration
information as required under the decree. Vodafone,of two mobile telephone
providers, also required users to register theionality, postal address, employment
details, and both thumbprints.

Academic Freedom and Cultural Evem&ademic freedom was generally respected,
but government work-permit stipulations prohibitdfigners from participating in
domestic politics. Contract regulations of the Wmsity of the South Pacific
effectively restrict most university employees framnning for or holding public

office or holding an official position with any ptital party. During the year the
university terminated its contract with Wadan Ngrseprominent Fijian economist
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and long-time critic of the military governmentlegledly at the direction of the
government.

During a televised New Year’s address on 1 JanR@ty, interim Prime Minister
Bainimarama announced that the PER would cease ito éffect from 7 January 2012
(2012 New Year’s Message by Prime Minister Commedérreqge Bainimarama’
2012, Fiji Government Online Portal, 1 Januaryn 8January 2012, it was announced
that thePublic Order Actwhich has been in force since Fiji's independanci70,

had been “modernised” through tRablic Order (Amendment) Decree 2QFAct
Sheet: Public Order (Amendment) Decree 2012’ 26§RSun, sourceMinistry of
Information 10 January). The introduction of tReblic Order (Amendment) Decree
2012has been criticised on the grounds that it hasrpurated the provisions of the
ceased PER into thieublic Order Act{Welch, D. 2012, ‘Fiji freedom backflipThe

Age 11 January). Australia’s Department of Foreidfai#s and Trade (DFAT) has
stated that the provisions carried over from th& Rio the Decree “include
restrictions on the freedom of assembly and movémas well as “wide powers of
detention, arrest and search” and restriction$erability of persons “to seek judicial
redress for decisions made by the interim govertmeder the decree.” (Department
of Foreign Affairs and Trade 2012, ‘Fiji: Safetyda8ecurity’, smartraveller.gov.au, 13
January).

While the primary targets for detention by the awities are high profile, vocal critics
of the government, DFAT advice from 20 April 20IRAC Country Information
Service 2010Country Information Report No. 10/19 — FJI 1015¢i Bemocracy and
Freedom Movemenfsourced from DFAT Advice of 20 April 2010), 21pA)
addressed the expression of anti-regime opiniguivate and reported that any anti-
regime information, including comments made iniggie settings, which reaches
authorities could be of interest and may be ingaséid. The information indicates that
in extreme cases, when a group or individual pasesl threat to the regime, the
treatment could be harsh. The report states:

The domestic threshold for anti-regime activitjoiw. Private comments made in
social settings in Fiji have been reported baakildary officers and been responded
to with threats and questioning...

If an individual or group was perceived to be a detit threat then typical responses
might include threatening phone calls and messagggessive questioning at a
military barracks including threats (including teawade publicly), legal action under
laws promulgated by decree against sedition arittment, or in extreme examples
longer-term detention at military barracks andfoygical abuse (most likely in the
form of slaps, shaking, forced exercise etc ratian serious beatings) and/or loss of
employment.

Anti-regime activists could find employment withetinterim government, public
service, or any private firm with the interim gowerent as a large client closed to
them. Economic opportunities for regime critics=ifi are limited. Non-Fiji citizens
may risk deportation or refusal of entry into Fiji.

... People in Fiji who publicly oppose, or participah political activity against, the
regime would expect to be subject to varying leeélimtimidation.

In the context of the restrictions placed on theliaeblog sites have emerged as ‘one
of the few avenues for publishing dissent’ sinaiDecember 2006 coup. Prominent



blogsites are Raw Fiji News; Fiji Democracy Nowd&oli VakasamaIAC Country
Information Service 200€ ountry Information Report No. 09/61- Fiji: ImputBdlitical
Opinion (sourced from DFAT advice of 18 August 2009) ALRyust). Intelligentsiya is
another such site.

62. In advice dated 6 July 2010 the Australian Depantnoé Foreign Affairs and Trade
(DFAT) provided the following observations on tligkrof harm to ‘people who are or
were simply members of the SDL (Sogosoqo Duavata&wenivagnuaa — United Fiji
Party), FLP (Fiji Labour Party) or other partiesdavho may have provided limited
practical support for their party in some way ie fhast (e.g. during elections)’:

We are not aware of ordinary or past-members opBljtical parties being subjected
to harm unless they are also high-profile politisi@r vocal opponents of the regime.
We consider harm to these ordinary or past menfhehg unlikely...

An individual who is, or was, simply a member gdditical party could be subject to
monitoring and intimidatory threats. Higher levefsharm may come about if they
have a high profile role in a political party oreg out against the regime publicly.
Members of political parties who are also publiozaats could also potentially be at
some risk of reduced opportunities for promotiomthrer career development, or
being demoted or dismisse@KAT Report No. 1167 — Fiji: RRT Information
Request: FJI3672% July 2010).

63. In relation to ‘people who are not activists ofgiglus leaders but who are nevertheless
known to be opposed to the military regime’, théué/ 2010 DFAT advice stated:

We are not aware of reports of ordinary individual® are ‘known’ to be opposed to
the regime being subject to harm unless they hiseepaublicly express opposition to
or criticism of the regime.

It would be difficult to identify such individualsnless they were associated with a
particular political group or organisation. Thegwd also be identifiable if they
have publicly expressed opposition to or criticshthe regime.

Non-vocal opponents of the regime could potentia#ysubject to monitoring and
intimidatory threats. If the individual is a pubBervant, harm could also involve
reduced opportunities for promotion or other catErelopment, or possibly
demotion or dismissal. Harm is less likely to ud# detention and/or restrictions on
travel as these are generally only applied in Bchitases to high profile individuals.

64. In respect of more prominent opponents of the regiime DFAT advice was as
follows:

We are aware of a number of cases where promindividuals who are (or seen as)
regime opponents have been subjected to harm bedimae. This is particularly so
if they have publicly expressed criticisms of tegime. Those most at risk include
politicians who were party to the court case cimglieg the coup (this case was
against Bainimarama and members of his regime, rigfile members of the
Methodist Church, and high profile chiefs.

High profile figures who have opposed the regimeveell known through Fiji,
including to the regime. It would therefore notdifficult for the regime to identify
or target these individuals.

Such individuals would most likely be subject tonitoring and intimidatory threats.
A number have also been charged with offences éydbime, often under the Public



Emergency Regulations or subject to politically-ivatied investigations by the Fiji
Commission Against Corruption (FICAC) as a formhafassment. Individuals
targeted in this way include politicians, chiefsgtilodist church leaders, journalists,
and human rights activists. As a result of sudrgss, individuals have also been
subject to restrictions on their travel. Publicvamts who become known as regime
opponents are likely to be subject to economic harthe form of reduced
opportunities for promotion or other career develept, or demotion/dismissal.
While detention is less likely for individuals ihi$ category, there have been a
number of cases, including more recently, whereesbigh profile individuals have
been detained for shorter and longer periods d@.tillthough verbal abuse could
occur in such instances, more severe forms of phlysiistreatment would be
unusual.

65. With regard to the position or family members obple in other categories referred to
in its request, DFAT stated:

Family members of those in each of the above categtace a similar, but generally
lower, threat of harm. We are aware of a few cagege family members,
particularly on high profile regime opponents, halso been targeted by the regime.

The regime could identify family members throughitar methods described in the
previous answers. Where public records are noladoke, the regime would often be
able to identify family members because of therimiation flow through the small
close-knit Fiji community.

It would be unlikely that family members would hégect to harm beyond
monitoring and intimidatory threats. However, foore high profile cases, they may
also face demotion or dismissal if they are pusdio/ants.

66. The Tribunal's October 2010 Issues Paper on Fijuided the following information
about travel restrictions:

Watch lists operate in Fiji in the form of a lisamtained by the Interim Government
which imposes restrictions on persons from leagingd entering the country. The
terms ‘blacklist’ and ‘watch list’ are used synoryusly to refer to an immigration
exit/entry watch list maintained by the Interimv@mment, rather than to a list of
persons targeted by, or of interest to, the mititarpolice within Fiji.

Travellers discover they are on the list only wkiegy are denied exit or entry at the
airport. Those on the list have included humantsigletivists and lawyers. While the
blacklist/watch list was in existence prior to thablic Emergency Regulations
(PER), enforced in April 2009, the PER also provimtethe prohibition and
regulation of people into, or out of, Fiji. In y®010 DFAT advised that travel
restrictions are generally only applied in limitemkes. Such travel restrictions tend to
be limited to high profile individuals such as pickl opponents, Methodist Church
leaders, public servants and traditional chiefsSéptember 2007, DFAT advised
that if a Fiji national on the watch list returnidFiji, the person may be unable to
leave Fiji again until approval was obtained frdra tisting-agency (Immigration,
Home Affairs, police etc) for the name to be rentbve

There is uncertainty about the number of namesdlan the watch list with reports
varying from less than 10 (noted by the Directarlfomigration Commander
Viliame Naupoto in August 2007), to “many” (accargdito newspaper reports
published over the period 2007-08), to 8,000 (ntgthe same Director for
Immigration in October 2007). In July 2007, Naupatso stated that the agencies
that can request a name be placed on, or remoord fhe list included the courts,



police, Home Affairs and the Fiji Islands Revenu€éstoms Authority, and that
those who had spoken against the Interim Governivehbeen targeted for
inclusion. He also indicated that people can sefkmation on whether they are on
the list by paying a small fee, and that namesentatch list are taken “on and off”,
making it necessary for people to continually chibehr status.

67. The DFAT advice of 6 July 2010 also addressedrgmdrnent of people who return to
Fiji, including after making unsuccessful asyluraigis in Australia:

Ordinary Fijians participating in anti-regime prst@ctivities outside of Fiji could
potentially be subject to harm upon returning g Bithough generally only high
profile activists are targeted by the regime. \Weaware of some cases where
human rights activists have been threatened byetiene after participating in high
profile activities where views critical of the rege were expressed (for example, two
representatives of Fiji civil society organisatianiso attended Fiji's UN Universal
Periodic Review in Geneva were threatened by thiene).

If the protest activity was a public event, it wdblde easy for the regime to identify
people involved in protest activity. It would bera difficult for the regime to obtain
information about less public protest activitiesdfs as anonymously writing blogs).

The most likely form of harm to individuals in theategory would be monitoring and
intimidatory threats. In some cases, where theviidlal is high profile, the regime
may also place restrictions on travel and potdgteaten impose short periods of
detention, or charge them with offences by themegas a form of harassment ...

We are not aware of cases where unsuccessful postetsa applicants have been
subject to harm by the regime unless they aredtserwise high profile regime
opponents.

Given applications for protection visas are config#, it would be difficult for the
regime to become aware of these individuals urifesapplicant chose to reveal
information about their application to others ie iji community.

In the event unsuccessful applicants were idedtitieey would most likely be
subject to monitoring and intimidatory threats gatentially restrictions on travel ...

We are not aware of cases where individuals hage bebject to harm simply as a
result of travelling abroad, including to Australia

Such individuals could be easily identified through Fiji Immigration Department’s
records, although travel abroad alone would be ualikely to result in harm.

FINDINGS AND REASONS
Country of Reference

68. A copy of the applicant’s Fijian passport is on Bepartment’s file, and evidence
supports the view he entered Australia on the madpaccept that the applicant is a
Fijian national, and nothing in the claims or evide supports the view that the
applicant has a right to enter and reside in amgl tountry. Accordingly, | have
assessed his protection claims in reference to Fiji



Protection Claims

69.

The applicant’s claims are as follows. The appliexpresses anti-government and
pro-human rights views informally to his local Calih community, which he leads in
Nadi. He supports the SDL by voting for it in 20&&d donating money in a doorknock
appeal. He made anti-Bainimarama comments infoynalhis church group in [mid]
2011. These views were reported to the police Jtieguin a brief stay at a police
station. He was released due to a personal padiceection but may not be so lucky in
the future. His high-profile community role as eddler] in the Roman Catholic Church
compounds the chances that his views will be kntmnms community, and the
authorities — and therefore increases his profitthe chances of harm. He fears that
the government and military torture people whoagainst the government in Fiji. [He
knew a person whose] son was killed following toetat a military camp. The
applicant has no freedom to express his politipplosition to the current military
government in Fiji. It is difficult to hold largeosial and church events at his home, as
it is proximate to a military camp as the militanyervene to question the premise of
the gatherings. His church group requires pernoitsold religious meetings and the
military intervene in services to question theilfomal content. He fears his family
members may lose their jobs as a result of thei@pyls adverse political profile.

Assessment of Refugee Claims

70.

71.

72.

On the basis of the applicant’s evidence to thbuiral and letters of support before
me, | accept that the applicant lives in Nadi aad & leadership role in his local
Catholic church, with pastoral care responsibfiitly[a number of] church members in
his community, who meet fortnightly. While | accépé applicant may be viewed as a
religious and pastoral leader to his divisionalrchucongregation — a culturally valued
role - | do not accept that his profile amounts tallage leader or “president of the
community”, as has been asserted in one lettemdiLivy the applicant himself.

Aspects of the applicant’s evidence relate to éligious community role in Fiji,
however his stated fears of returning to Fiji relgpecifically to his expected treatment
due to his real or imputed political opinion, exgged in religious meetings, rather than
his religion itself. On this basis, | find politicapinion to be the essential and
significant reason for the persecution claimedhgydpplicant. | consider further below
how the applicant’s church role informs his poéticlaims.

The applicant’s written account to DIAC was thatwwees a “strong member” of the
SDL in the [Nadi] area and left Fiji due to his fpichkl affiliation, as there is no
freedom in Fiji for him to speak against the cutrgovernment. However, at the
hearing, the applicant said that he is not an Sniver and has not engaged in pro-
SDL activities. A letter of support from [Mr A] inchtes the applicant is an active
member of the SDL. However, | attach no weight letter on this point — as it is
incompatible with the applicant’s own oral eviden®a& the applicant’s own oral
evidence, | accept that he supports the SDL’s &imts$s not actively or publicly
connected to the party or its activities. | acabpt he may have donated money to the
SDL through doorknock appeals, but | do not actegut his voting history or money
donations mean the authorities have any intergsigimpplicant due to his broad SDL
support. Nor do | accept that the applicant hascamymunity profile as an SDL
supporter. | note from cited country informatioatlsDL support is widespread in Fiji.
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76.

At the hearing, | put to the applicant country rmi@tion about the treatment of SDL
members in Fiji. | acknowledge the country inforioatcited above, and also that
submitted by the applicant and representativecatdiinstances of harassment,
intimidation, detention and harm to high-profilenian rights advocates and anti-
government activists in Fiji— including sometimesedo high-profile SDL activities. |
find the country information cited does not suppbet view that a person who is
generally supportive of the SDL would be of intétesthe authorities.

The applicant says he holds anti-government vietisiwhe talks about with men in
his congregation in informal discussions aftertf@itnightly church meetings have
ended. Asked at the hearing about the nature adlijections to the government on
human rights issues, the applicant said the govennihd not listen to the people or do
what the people wanted, and the people had no huigtsis or freedom of expression.
Asked what human rights he was referring to, rst §iave the example of the
government’s deficient efforts to address the comitywneeds of Fijians in post-
cyclone restoration and funding, and later gavestt@mple of the government pushing
forward on community development regardless of iing@dr community views. |

accept that the applicant may be generally crinédhe military government in Fiji,

and that the examples he cited may be matterscaf thssatisfaction with the
government. However, | do not accept that the viegvdescribes are on issues of
which would lead him to be of interest or concerthe authorities as someone capable
of galvanising strong anti-government sentimendl dissent in his church community
on human rights matters.

The applicant said that once, he had been affdstedports that neglected teenage
girls had resorted to prostitution. He had comnemérmally to the men in his
church group in around [mid] 2011 that “if | hatdgtmeans] | would [harm]
Bainimarama for what he has done” (related to Jtisisue). He believes a congregation
member who supports the government reported hidswmor police. The applicant said
he was taken to the police station for questiomingluckily the investigator assigned
to question him knew the applicant, and releasedviith warning.

| give the benefit of the doubt to the applicamitsount that he expressed these views
to members of his church group informally aftelharch meeting in mid-2011, and
was taken to the police station briefly then re¢glbdue to a personal connection. | find
it implausible that the applicant’s comment (madee& in [mid] 2011) was officially
reported beyond his local police station, or ledny adverse profile with the Fijian
government. | find the applicant's comment abounBaarama was an off-the-cuff
comment in the context of discussing a matter wisakery unlikely itself to be of
sensitivity to the Bainimarama government — paléidy when considered against the
backdrop of very substantial allegations of humghts breaches being made against
that government inside and outside Fiji. Any adeasfficial interest in the comment
would very likely to be in reaction to the persotiakat to Bainimarama rather than
because of the matter of child prostitution itsilthe police or government had
actually construed the comment made by the appliogmid] 2011 as an active or
meaningful threat against Bainimarama’s personalrsty, or leant the applicant a
profile as an agitator, the country informatioredisuggests that the applicant would
likely have been subject to further adverse ateny the authorities in the months
before he departed Fiji. His evidence does notesigipat he had any attention at all
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from the authorities between [mid] 2011 and hisadlepe, or that his family have been
of interest to the authorities during his absemomfFiji.

The applicant arrived in Australia [in] Novemberl20 He says he left Fiji in fear that
he would be tortured or otherwise seriously harghggl to his anti-government views.
He said he spoke to people in Australia about segiiotection immediately on
arrival, but did not lodge an application until lgalanuary 2012 — shortly before his
visitor visa was due to cease. The applicant daideahearing that he delayed in
applying for protection as he was acting on hisrfdi's advice that he should wait until
his visitor visa ceased. | do not accept as pldaisiblogical that the applicant — being
aware of the possibility of protection and intergdin apply — would delay the
application in order to await the expiry of hisites visa. The timing of the application
compounds my view that the applicant did not faa&sis harm prior to his departure
from Fiji.

The applicant has said he fears being detaineyéar and seriously harmed by the
military or police in Fiji due to his political opion.

| accept that independent information regardinggtiggests that there are regular
examples of very significant and wide-ranging siystec human rights breaches by the
military government in Fiji — including torture amagbitrary detention, and curbs on
judicial independence, rule of law, freedom of paiekpression and media censorship.
Fiji's exclusion from the Commonwealth derived framernational concerns over such
reports. | also accept that the applicant privabglgoses the military government, and
wants the SDL in government. | accept that the 20&8ia and civil decrees cited by
the applicant may facilitate anti-democratic bebaviby the police and military. |
accept, on the consistent oral and material eviglethat [the son of a person known to
the applicant] was detained by the military at Black on suspicion of drug-use, with
a friend who later died of injuries inflicted ominby military members who were later
exonerated of manslaughter. Further, | accept themasis of news reports provided
by the applicant - that a number of ex-governmesnimers have been harassed,
detained and threatened by the police and/or mylitaccordingly, | accept the
applicant genuinely opposes the current regimehaisddeveloped a subjective fear for
his own safety in Fiji, based in part on these reggbevents. However, | find there is
no parallel or conclusion to be logically drawnrfrohese instances in relation to the
applicant’s own protection claims, given my findsngbove about his own political
standing and profile.

The country information cited suggests that thogmending political views in private
can be identified by the authorities, and separatieat church leaders may be of
sufficient profile to attract adverse attentiomfrthe authorities. However, on the
applicant’s evidence, | have not accepted thainfissmal political comments to his
church group after meetings have been — or wilt béinterest to the authorities, given
their nature, context and the reaction of the aitike to date. It follows that | do not
find there is a nexus between the political viewsblds or is likely to express in Fiji,
his non-active SDL support and his local churcldézship role, such that he will be
regarded as a threat to the authorities.

For the collective reasons above, | do not acdepapplicant has any ongoing, adverse
anti-government profile or will be of interest teetFijian state authorities if he returns
to Fiji.
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The applicant’s written claim is that holding sé@ad church events at his home is
difficult because his house is close to a militeaynp. Asked further about this at the
hearing, his account was that he had meetingsimdiliiduals either at his home or at
others’ homes when instructing on [certain matteastl that congregation meetings
were held elsewhere. He was unable at the hearipopoint any past or expected
harm relating to the military camp’s proximity. @re evidence, | find that the
applicant’s church meetings are held outside thed)dhat a large part of the
applicant’s pastoral activities are also conducte$ide the home, and that neither his
pastoral or social activities at his home have hegeded — or resulted in harm - due
to the proximity of the military camp.

The applicant said the military interrupted thetayhtly meetings in the community
hall to question whether politics was being disedssnd to check if permits were
held. The applicant said he usually had permitd,aherwise told the military that
only church matters were being discussed. The egpiligave no account that he or his
congregation had experienced harm by the militamphé context of their church
gatherings. | accept the applicant’s account amdi there is no past serious harm
regarding this aspect of the claim. | find thi©agly suggestive that the applicant and
his congregation will not suffer future harm agauit of conducting church meetings.
A supporting letter cited above suggests the applis church group suffers
intimidation and harassment by the authorities Witigrbs the applicant’s ability to
perform his church role. | attach only very minagight to this, given it differs from
the applicant’s own account.

The applicant argues that he has no freedom ofegmn in Fiji. | accept — in line with
Australian judicial authorities - that any self-nifozhtion of the expression of political
beliefs which is motivated by a fear of harm coitdelf amount to serious harm in
some circumstances. For the reasons expressechelseabove, | have found the
applicant’s anti-Bainimarama comment in [mid] 2@&@De an off the cuff-comment
which has not resulted in harm to him or ongoingeaske interest by the authorities. |
do not accept that the applicant has in the pgsessed other anti-government views
which would be known to - or are of ongoing intéresncern or sensitivity to - the
authorities in Fiji. | accept that if the applicaeturns to Fiji, he may continue to
express informally to local church members his mpis — as he has in the past — on
local matters which are very unlikely to be of sfgrance or sensitivity to the
government, or be seen as “breaching the leadedtti@ct the authorities’ adverse
interest or result in harm. On this basis, | doamtept that the applicant would need to
modify his political expression in order to evagerh. The applicant entered Australia
as a visitor and has visited Australia twice beféte did not in any of his evidence to
DIAC or the Tribunal indicate that he had expresaeyl political opinion while in
Australia or that he has been involved in any malitactivities here. On these bases, |
do not accept that the applicant’s conduct or presén Australia would be of interest
or concern to the Fijian authorities.

At the hearing, the applicant provided to the Tnida letter of support from a friend
who is a policeman in Australia and has known thy@ieant in Fiji. The author
expressed a fear that the Fijian authorities wéualolv the applicant had sought asylum
in Australia and would be harmed on that basise dplicant did not at all refer to this
matter in his written or oral evidence to DIAC betTribunal, including in the course
of a lengthy hearing where he was offered oppatigsto discuss his fears in returning
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to Fiji. 1 do not accept there is any real chathze the Fijian authorities will either
know or impute that the applicant has made a ptiote@application in Australia —
particularly as | have found he has no anti-goveminprofile with the Fijian
authorities.

Asked if his family had experienced difficultiesHiji since his departure to Australia,
the applicant has said his family members fear thay lose their jobs as a result of the
applicant’s anti-government comment to his Churmahgregation in [mid] 2011.
However, on the basis of his account at the hedhagthey are all currently employed
in ongoing work — [employment details deleted: $(23] — | find the evidence does not
support the view that his family are at risk of draym at all as a result of the
applicant’s past comment in [mid] 2011.

On the applicant’s cumulative evidence and fordbléective reasons above, | find
there is no real chance that the applicant wilbéesecuted by reason of his real or
imputed political opinion, his church role and/ds Bsylum seeker status if he returns
to Fiji. It follows that | find the applicant doest have a well-founded fear of
persecution in Fiji for any Convention reason, @ithow or in the reasonably
foreseeable future.

Assessment of Complementary Protection Claims

88.

89.

90.

| have considered the applicant’s whole evidenaelistion to the Act’s
complementary protection provisions in s. 36(2)(aa)

| have found elsewhere above that the applicanthwilface Convention-based
persecution now or in the reasonably foreseealblgdun Fiji. | have considered
whether the applicant’s evidence suggests he woeldrtheless face a real risk of
significant harm in Fiji, having regard to the enbtive definitions of that term in the
Act.

Having regard to the applicant’s account and inddpat country information cited
above, | have found the applicant has not beené@rmthe past in Fiji and | have not
accepted that he has any adverse real or imputgtgioopinion with the Fijian
authorities which would lead to any real chancarof serious harm in the future. The
applicant has not claimed that he will be harmethénfuture in Fiji other than in
relation to his political opinion and for the reasalaimed by him above. | have had
regard to the exhaustive definitions contained B6$2)(aa), to the country information
cited above, and to the accepted evidence abouaipihlecant’s church profile and
political opinions. | am not satisfied that there aubstantial grounds for believing that,
as a necessary and foreseeable consequence pplfeaat being removed from
Australia to Fiji, there is a real risk that he hgiliffer significant harm — including in
the form of arbitrary deprivation of life, torture; inhuman and degrading treatment.

CONCLUSIONS

91.

The Tribunal is not satisfied that the applicard [gerson to whom Australia has
protection obligations under the Refugees Convanfitierefore the applicant does not
satisfythe criterion set out in s.36(2)(a).



92. Having concluded that the applicant does not nteetdéfugee criterion in s.36(2)(a),
the Tribunal has considered the alternative catem s.36(2)(aa). The Tribunal is not
satisfied that the applicant is a person to whorstAalia has protection obligations
under s.36(2)(aa)

93. There is no suggestion that the applicant satisfig8(2) on the basis of being a
member of the same family unit as a person whefgegis.36(2)(a) or (aa) and who
holds a protection visa. Accordingly, the applicdaés not satisfy the criterion in
s.36(2) for a protection visa.

DECISION

94. The Tribunal affirms the decision not to grant &pplicant a Protection (Class XA)
visa.



