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Key facts (as reflected in the decision): [No more than 200 words]

The applicant is a man from North Korea. His asylum application was rejected by the State Secretary of
Security and Justice on 16 April 2013. The appeal lodged by the applicant at the District Court of The
Hague was by decision of 6 June 2014 considered grounded. The District Court annulled the decision,
but left the legal consequences unchanged, because in court session the State Secretary elaborated on the
facts disputed and provided a thorough motivation.

The applicant appealed the District Court’s decision at the Administrative Jurisdiction Division of the
Council of State. The applicant argued in this respect that the State Secretary of Security and Justice had
not properly explained why he considered that the applicant had the South Korean nationality at the time
of the decision. The premise being wrong, the applicant stated that for that reason the State Secretary
wrongly went on and considered there was a protection alternative in South Korea.

In this case the determination of the conditions for having the South Korean nationality are crucial,
because if the applicant has the South Korean nationality, he could fall within the scope of Article 3.35
(1), chapeau and (e) of the Dutch Aliens Regulation and a protection alternative may be invoked, if it is
reasonable to require the applicant to avail himself of the protection offered by the State of which he has
the nationality.

The Council of State held that a protection alternative in a case like this can be invoked only in case the
applicant actually has the nationality of another state. The fact that an applicant could obtain the
nationality is not enough. The burden of proof rests with the State Secretary to show that the conditions
have been met. For this purpose, all facts and circumstances should be considered; including the
potential consequences for the family back home when an applicant leaves North Korea and settles in
South Korea.

The Council of State considered that the South Korean Nationality Act makes clear that ex officio North
Koreans have South Korean citizenship. But since the State Secretary stated that security checks can lead
to the loss of this citizenship the decision is not well motivated. The appeal was deemed grounded. The
State Secretary must decide again on the application.
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original language version or obtain an official translation when formally referencing the case or
qguoting from it in a language other than the original

1.8. Considering the text of Article 1(A) of the 1951 Refugee Convention, a protection alternative can be
invoked, in the opinion of the Council of State, only if the applicant really has the nationality of the
country concerned. The fact that the applicant could obtain the nationality is not enough. Article 3.35 (1)
chapeau and (e) of the Dutch Aliens Regulation 2000 should therefore be interpreted in such a way that
it is required that the applicant has the nationality of the country concerned and can actually get
protection from that country. As the District Court rightly ruled, the burden of proof rests with the State
Secretary of Security and Justice to show that these conditions have been met. If the conditions are
fulfilled, this can, given the nature of the protection alternative, justify the rejection of an application for
a temporary residence permit.

1.9. According to the text of Article 3.35 (1) chapeau and (e) of the Dutch Aliens Regulation 2000 it is
required when invoking a protection alternative that the State Secretary can reasonably expect that the
applicant avails himself of the protection of the South Korean authorities. For the purposes of this
assessment, all facts and circumstances should be taken into account by the State Secretary, including
the potential consequences for the family back home when an applicant leaves North Korea and settles in
South Korea.

1.14 The complaint succeeds. The question whether the applicant can reasonably be expected to avail
himself of the protection of the South Korean authorities can only be dealt with after the State Secretary
has made plausible that the applicant has the South Korean nationality and has not lost it due to the
outcome of the security investigation. Since the State Secretary has failed to examine this, the Council of
State will not deal with this issue at present.

1.15. The Council of State declares the appeal to be grounded. The appealed decision should be annulled
as far as the District Court of The Hague has maintained the legal consequences of the decision of 16
April 2013.
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