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)O\QRWH���6OHXWHOZRRUGH
,PPLJUDWLRQ���5HIXJHH���5HIXJHH�$SSHDO�%RDUG���3URFHHGLQJV�RI���7R�EH�FRQGXFWHG� LQ�DFFRUGDQFH
ZLWK�SULQFLSOHV�RI�DGPLQLVWUDWLYH�IDLUQHVV���$SSHOODQW�DJDLQVW�UHIXVDO�RI�DSSOLFDWLRQ�IRU�UHIXJHH�VWDWXV
QRW� JLYHQ� QRWLFH� RI� KHDULQJ� RI� DSSHDO� QRU� IXUQLVKHG� ZLWK� GRFXPHQW� XSRQ� ZKLFK� $SSHDO� %RDUG
VXEVHTXHQWO\�EDVHG� LWV�GHFLVLRQ�WR�*�UHIXVH�DSSHDO� ��$SSHOODQW�GHQLHG� IDLU�KHDULQJ�DQG�GHFLVLRQ�RI
$SSHDO�%RDUG�IDOOLQJ�WR�EH�UHYLHZHG�DQG�VHW�DVLGH�

,PPLJUDWLRQ���5HIXJHH���$SSOLFDWLRQ�IRU�UHIXJHH�VWDWXV���5HIXVDO�RI���5HYLHZ�RI�RQ�JURXQG�RI�QRQ�
FRPSOLDQFH�ZLWK�SURYLVLRQV�RI�V����RI�5HIXJHHV�$FW�����+�RI��������1R�HYLGHQFH�WKDW�GHFLVLRQ�WR
UHIXVH�DSSOLFDWLRQ�IRU�UHIXJHH�VWDWXV�WDNHQ�E\�5HIXJHH�6WDWXV�'HWHUPLQDWLRQ�2IILFHU�DV�UHTXLUHG�E\�V
�����'HFLVLRQ�VHW�DVLGH�RQ�UHYLHZ�

+HDGQRWH���.RSQRWD
7KH�DSSOLFDQW�KDG�IOHG�IURP�8JDQGD�WR�6RXWK�$IULFD��ZKHUH�VKH�KDG�DSSOLHG�IRU�UHIXJHH
VWDWXV�XQGHU�WKH�5HIXJHHV�$FW�����RI�������7ZR�,�\HDUV�ODWHU�VKH�ZDV�LQIRUPHG�E\�WKH
'HSDUWPHQW�RI�+RPH�$IIDLUV��E\�OHWWHU��WKDW�KHU�DSSOLFDWLRQ�KDG�EHHQ�XQVXFFHVVIXO��6KH
LQGLFDWHG�WKDW�VKH�ZLVKHG�WR�DSSHDO�DJDLQVW�WKH�'HSDUWPHQW
V�GHFLVLRQ�DQG�ZDV�FDOOHG�WR
DSSHDU�EHIRUH�D�PHPEHU�RI�WKH�5HIXJHH�$SSHDO�%RDUG�IRU�D�SUHOLPLQDU\�LQYHVWLJDWLRQ�LQWR
KHU�SRVLWLRQ��$�IXUWKHU�WZR�\HDUV�ODWHU�VKH�ZDV�QRWLILHG�WKDW�WKH�$SSHDO�%RDUG�KDG�UHIXVHG
KHU�DSSHDO�RQ�WKH�EDVLV�RI�LQIRUPDWLRQ�FRQWDLQHG�LQ�D�GRFXPHQW�VW\OHG�WKH�
8QLWHG�.LQJGRP
&RXQWU\�,QIRUPDWLRQ�DQG�3ROLF\�8QLW���$SULO��������-

���������6$�S�
8JDQGD�$VVHVVPHQW
��7KH�DSSOLFDQW�WKHQ�ODXQFKHG�WKH�$�SUHVHQW�DSSOLFDWLRQ�IRU�WKH�UHYLHZ
DQG�VHWWLQJ�DVLGH�RI�WKH�$SSHDO�%RDUG
V�GHFLVLRQ�WR�UHIXVH�KHU�DSSHDO��7KH�&RXUW�PHUR�PRWX
UDLVHG�WKH�TXHVWLRQV�����ZKHWKHU�WKH�DSSOLFDWLRQ�SURFHHGLQJV�KDG�FRPSOLHG�ZLWK�WKH
SURYLVLRQV�RI�V����RI�WKH�$FW�DQG�����ZKHWKHU�WKH�DSSHDO�SURFHHGLQJV�KDG�EHHQ�FRQGXFWHG�LQ
DFFRUGDQFH�ZLWK�WKH�SULQFLSOHV�RI�DGPLQLVWUDWLYH�IDLUQHVV�
+HOG��WKDW�LW�GLG�QRW�DSSHDU�IURP�WKH�OHWWHU�IURP�WKH�%�'HSDUWPHQW�LQ�ZKLFK�WKH�DSSOLFDQW�ZDV
LQIRUPHG�WKDW�KHU�DSSOLFDWLRQ�IRU�UHIXJHH�VWDWXV�KDG�EHHQ�XQVXFFHVVIXO�WKDW�WKH�GHFLVLRQ�WR
UHIXVH�KHU�DSSOLFDWLRQ�KDG�EHHQ�PDGH�E\�D�5HIXJHH�6WDWXV�'HWHUPLQDWLRQ�2IILFHU��56'2�
ZKR��LQ�WHUPV�RI�V����RI�WKH�$FW��ZDV�WKH�RQO\�SHUVRQ�DXWKRULVHG�WR�PDNH�VXFK�D�GHFLVLRQ�
�$W���$���+��
+HOG��IXUWKHU��WKDW�WKHUH�ZDV�QR�HYLGHQFH�RQ�WKH�SDSHUV�WR�&�VKRZ�WKDW�WKH�GHFLVLRQ�KDG�EHHQ
WDNHQ�E\�D�56'2��ZKLFK�ZDV�IDWDO�WR�WKH�MXULVGLFWLRQ�RI�WKH�$SSHDO�%RDUG�WR�KHDU�WKH
DSSOLFDQW
V�DSSHDO���$W���+���,��
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+HOG��IXUWKHU��WKDW�WKH�SURYLVLRQV�RI�V�������RI�WKH�$FW�LPSOLHG�WKDW�WKH�DSSOLFDQW�ZDV�HQWLWOHG
WR�EH�SUHVHQW�DW�WKH�KHDULQJ�RI�KHU�DSSHDO�DQG�WKDW�VKH�ZDV�HQWLWOHG�WR�EH�JLYHQ�QRWLFH�RI�WKH
KHDULQJ�LQ�RUGHU�WR�EH�DEOH�WR�UHTXHVW�DQG�DUUDQJH�OHJDO�UHSUHVHQWDWLRQ�DW�WKH�KHDULQJ���$W
��'���(���'
+HOG��IXUWKHU��WKDW�QR�QRWLFH�KDG��KRZHYHU��EHHQ�JLYHQ�WR�WKH�DSSOLFDQW�RI�WKH�DSSHDO�KHDULQJ
DQG�WKDW�ZDV�IDWDO�WR�WKH�SURFHHGLQJV�RI�WKH�$SSHDO�%RDUG���$W���(�)��
+HOG��IXUWKHU��WKDW�WKH�DSSOLFDQW�KDG�QRW�EHHQ�IXUQLVKHG�ZLWK�D�FRS\�RI�WKH�
8QLWHG�.LQJGRP
&RXQWU\�,QIRUPDWLRQ�DQG�3ROLF\�8QLW���$SULO��������8JDQGD�$VVHVVPHQW
�(��ZKLFK�ZDV
SUHMXGLFLDO�WR�KHU�DSSOLFDWLRQ���RU�JLYHQ�DQ�RSSRUWXQLW\�WR�GHDO�ZLWK�WKH�FRQWHQWV�RI�WKH
GRFXPHQW�EHIRUH�WKH�$SSHDO�%RDUG�WRRN�LWV�GHFLVLRQ��,W�ZDV�FOHDU�WKDW�DQ�LQGLYLGXDO�KDG�WR�EH
IXUQLVKHG�ZLWK�DOO�LQIRUPDWLRQ�WKDW�ZDV�SUHMXGLFLDO�WR�KLV�RU�KHU�FDVH�EHIRUH�D�GHFLVLRQ�ZDV
WDNHQ���$W���,���-��
+HOG��IXUWKHU��WKDW�WKDW�LVVXH�ZDV�DOVR�IDWDO�WR�WKH�$SSHDO�%RDUG
V�GHFLVLRQ���$W���(���)
+HOG��IXUWKHU��WKDW�WKH�GHFLVLRQ�RI�WKH�$SSHDO�%RDUG�WKXV�IHOO�WR�EH�UHYLHZHG�DQG�VHW�DVLGH�RQ
WKH�JURXQG�WKDW�WKH�DSSOLFDQW
V�ULJKW�WR�D�IDLU�KHDULQJ�KDG�EHHQ�GHQLHG�KHU���$W���(�)�DQG
��$��
+HOG��DFFRUGLQJO\��WKDW�WKH�GHFLVLRQ�WR�UHIXVH�WKH�DSSOLFDQW
V�DSSOLFDWLRQ�IRU�UHIXJHH�VWDWXV
IHOO�WR�EH�UHYLHZHG�DQG�VHW�DVLGH���$W���$�%���*
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5HSRUWHG�FDVHV
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7KH�5HIXJHHV�$FW�����RI�������VV���������VHH�+�-XWD
V�6WDWXWHV�RI�6RXWK�$IULFD������YRO���DW
�����

&DVH�,QIRUPDWLRQ

$SSOLFDWLRQ�IRU�WKH�UHYLHZ�DQG�VHWWLQJ�DVLGH�RI�D�GHFLVLRQ�RI�WKH�5HIXJHH�$SSHDO�%RDUG��7KH
IDFWV�DSSHDU�IURP�WKH�UHDVRQV�IRU�MXGJPHQW�

6�0DJDUGLH�IRU�WKH�DSSOLFDQW�

5�6LQJK�IRU�WKH�UHVSRQGHQWV��,

&XU�DGY�YXOW�

3RVWHD��2FWREHU�����

-XGJPHQW

6ZDLQ�-�

7KH�DSSOLFDQW�LQ�WKLV�PDWWHU�IOHG�IURP�8JDQGD�EHFDXVH�RI�WKH�FLYLO�XQUHVW�LQ�WKDW�FRXQWU\�DQG
PDGH�KHU�ZD\�YLD�7DQ]DQLD�DQG�-

���������6$�S��

6:$,1�-

0R]DPELTXH� WR� WKH� 5HSXEOLF�� ZKHUH� VKH� DUULYHG� LQ� 'XUEDQ� RQ� �� )HEUXDU\� ������ 2Q� �
)HEUXDU\������VKH�UHSRUWHG�WR�$�WKH�'XUEDQ�RIILFH�RI�WKH�'HSDUWPHQW�RI�+RPH�$IIDLUV��ZKHUH
VKH�DSSOLHG�IRU�UHIXJHH�VWDWXV�LQ�DFFRUGDQFH�ZLWK�WKH�SURYLVLRQV�RI�WKH�5HIXJHHV�$FW�����RI
����� �KHUHDIWHU� UHIHUUHG� WR�DV� WKH� 
$FW
���6KH�ZDV� LQWHUYLHZHG�E\�DQ� LQGLYLGXDO�ZKRP� LW� LV
FRPPRQ� FDXVH� ZDV� D� GXO\� DSSRLQWHG� 5HIXJHH� 6WDWXV� 'HWHUPLQDWLRQ� 2IILFHU� LQ� WHUPV� RI� V
�����RI�%�WKH�$FW�

6RPH� WZR� \HDUV� ODWHU� RQ� ��� -DQXDU\� ����� VKH�ZDV� DGYLVHG� WKDW� KHU� DSSOLFDWLRQ� KDG� EHHQ
UHIXVHG� ZKHQ� VKH� ZHQW� WR� WKH� 'HSDUWPHQW� RI� +RPH� $IIDLUV� RIILFHV� LQ� 'XUEDQ�� 6KH� ZDV
LVVXHG�ZLWK�D� OHWWHU� RQ� WKH�'HSDUWPHQW�RI�+RPH�$IIDLUV� OHWWHUKHDG� VHWWLQJ�RXW� WKH� UHDVRQV
IRU� VXFK� UHIXVDO�� DQG�DGYLVLQJ�KHU� WR�DSSHDO� DJDLQVW� WKH�GHFLVLRQ� LQ� WHUPV�RI� &�V� ��� RI� WKH
$FW��ZLWKLQ����GD\V�RI�UHFHLSW�RI�WKH�OHWWHU��7KH�OHWWHU�LQ�TXHVWLRQ�DSSHDUV�DV�DQQH[XUH�$�WR
WKH� DSSOLFDQW
V� IRXQGLQJ� DIILGDYLW�� 6KH� DGYLVHG� WKH� RIILFLDO� FRQFHUQHG� WKDW� VKH� ZLVKHG� WR
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DSSHDO�DJDLQVW�WKH�GHFLVLRQ�DQG�WKHUHDIWHU�ZDV�JLYHQ�IRUPV�ZKLFK�VKH�FRPSOHWHG�LQ�RUGHU�WR
GR�VR��6KH�ZDV�WKHQ�JLYHQ�D�IRUP�ZKLFK�DGYLVHG�KHU��LQWHU�DOLD��WKDW�EHFDXVH�VKH�KDG�ORGJHG
DQ�DSSHDO�VKH�ZDV�'�UHTXHVWHG�WR�PDNH�D�SHUVRQDO�DSSHDUDQFH�DW�WKH�'XUEDQ�UHJLRQDO�RIILFH
RQ����)HEUXDU\�������6KH�ZDV�DOVR�DGYLVHG�WKDW�VKH�ZDV�HQWLWOHG�WR�OHJDO�UHSUHVHQWDWLRQ�DW
WKH�KHDULQJ�

7KH�GDWH�ZDV��DW�WKH�UHTXHVW�RI�WKH�DSSOLFDQW��DGMRXUQHG�WR����)HEUXDU\�������RQ�ZKLFK�GDWH
VKH� ZDV� LQWHUYLHZHG� E\� RQH� 0DUREH� ZKR� WROG� KHU� WKDW� VKH� ZDV� D�PHPEHU� RI� WKH� $SSHDO
%RDUG� DQG� KDG� FRPH� WR� (�KHDU� KHU� DSSHDO�� 7KH� VDLG� 0DUREH� WROG� KHU� WKDW� LW� ZDV� KHU� ODVW
FKDQFH� WR� WHOO� WKH� WUXWK�DERXW�KHU�DV\OXP�FODLP�DQG� WKDW� VKH�ZRXOG�ZULWH�GRZQ�HYHU\WKLQJ
VKH�WROG�KHU��IRU�WKH�SXUSRVH�RI�VXEPLWWLQJ�WKLV�HYLGHQFH�WR�WKH�$SSHDO�%RDUG�

2Q����0DUFK������WKH�DSSOLFDQW�ZDV�DGYLVHG�WKDW�WKH�$SSHDO�%RDUG�KDG�UHIXVHG�KHU�DSSHDO
DQG�ZDV�KDQGHG�D�GRFXPHQW�ZKLFK�VKH�ZDV�WROG�ZDV�)�WKH�GHFLVLRQ�RI� WKH�$SSHDO�%RDUG��$
FRS\�RI� WKDW�GRFXPHQW�ZDV�SXW�XS�DV�DQQH[XUH�)� WR� WKH�DSSOLFDQW
V� IRXQGLQJ�DIILGDYLW�� 7KH
DSSOLFDQW� ZDV� DOVR� KDQGHG� D� OHWWHU� E\� WKH� UHJLRQDO� UHSUHVHQWDWLYH� RI� WKH� 'HSDUWPHQW� RI
+RPH�$IIDLUV�DGYLVLQJ�KHU� WKDW�VKH�KDG����GD\V�ZLWKLQ�ZKLFK� WR� OHDYH� WKH�5HSXEOLF��$W� WKH
VDPH�WLPH�WKH�RIILFLDO�GHPDQGHG�WKH�UHWXUQ�RI�KHU�WHPSRUDU\�DV\OXP�VHHNHU�SHUPLW��*

$V� D� UHVXOW� RI� WKLV� WKH� DSSOLFDQW� ODXQFKHG� WKH� SUHVHQW� DSSOLFDWLRQ� DQG�� DV� D� PDWWHU� RI
XUJHQF\��REWDLQHG�DQ�LQWHULP�RUGHU�LQ�WHUPV�RI�ZKLFK��SHQGLQJ�WKH�ILQDOLVDWLRQ�RI�WKH�SUHVHQW
SURFHHGLQJV��WKH�ILUVW�DQG�VHFRQG�UHVSRQGHQWV�ZHUH�LQWHUGLFWHG�IURP�GHSULYLQJ�WKH�DSSOLFDQW
RI� KHU� OLEHUW\� DQG�RU� UHPRYLQJ� KHU� IURP� WKH� 5HSXEOLF�� DQG� GLUHFWLQJ� WKH� ILUVW� DQG� VHFRQG
UHVSRQGHQWV�WR�LVVXH�WKH�DSSOLFDQW�+�ZLWK�DQ�DSSURSULDWH�SHUPLW�LQ�WHUPV�RI�WKH�$FW�

7KH� DSSOLFDQW� DWWDFNV� WKH� GHFLVLRQ� RI� WKH� $SSHDO� %RDUG� RQ� WKH� JURXQGV� WKDW� WKH� KHDULQJ
EHIRUH�WKH�VDLG�0DUREH�GLG�QRW�FRQVWLWXWH�D�KHDULQJ�EHIRUH�D�SURSHUO\�FRQVWLWXWHG�TXRUXP�RI
WKH�$SSHDO�%RDUG��EHLQJ� WKH� IRXUWK� UHVSRQGHQW�� ,Q�DGGLWLRQ� WKH�DSSOLFDQW� FRQWHQGV� WKDW� UHJ
������RI�WKH�IRXUWK�UHVSRQGHQW
V�UXOHV��ZKLFK�DXWKRULVHV�WKH�WKLUG�,�UHVSRQGHQW��DV�&KDLUPDQ
RI� WKH� IRXUWK� UHVSRQGHQW�� WR�GHVLJQDWH�RQH�RU�PRUH�PHPEHUV�RI� WKH�$SSHDO�%RDUG� WR�KHDU
DQ\� DSSHDOV�� VKRXOG� EH� GHFODUHG� LQYDOLG� DQG� RI� QR� IRUFH� DQG� HIIHFW�� 7KH� DSSOLFDQW� DOVR
DWWDFNV�WKH�PHULWV�RI�WKH�-
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GHFLVLRQ��DOOHJLQJ�WKDW�WKH�IRXUWK�UHVSRQGHQW�IDLOHG�WR�WDNH�GHFLVLRQ��DOOHJLQJ�WKDW�WKH�IRXUWK
UHVSRQGHQW� IDLOHG� WR� WDNH� LQWR� DFFRXQW� $� UHOHYDQW� FRQVLGHUDWLRQV�� DQG� WRRN� LQWR� DFFRXQW
LUUHOHYDQW�RQHV�LQ�FRPLQJ�WR�LWV��GHFLVLRQ�

7KH� UHVSRQVH� RI� WKH� WKLUG� UHVSRQGHQW�� ZKR� RSSRVHG� WKH� SURFHHGLQJV� LQ� KLV� FDSDFLW\� DV
&KDLUPDQ�RI�WKH�$SSHDO�%RDUG��ZDV�WR�DYHU�WKDW�WKH�KHDULQJ�WKH�DSSOLFDQW�KDG�EHHQ�DIIRUGHG
EHIRUH� 0DUREH� ZDV� QRW� WKH� %� DSSHDO� KHDULQJ�� EXW� SXUHO\� WKH� H[HUFLVH� E\� WKH� IRXUWK
UHVSRQGHQW�RI� LWV�SRZHU� LQ� WHUPV�RI� V�������G��RI� WKH�$FW� � � 
RI� LWV� RZQ� DFFRUG� >WR@�PDNH
IXUWKHU�HQTXLULHV�RU� LQYHVWLJDWLRQ
�� ,Q�DGGLWLRQ� WKH� WKLUG� UHVSRQGHQW�GLVDYRZHG�DQ\� UHOLDQFH
XSRQ�WKH�SURYLVLRQV�RI�UHJ��������SRLQWLQJ�RXW�WKDW�WKH�UHJXODWLRQ�KDG�QRW�EHHQ�SURPXOJDWHG
ZKHQ� ZKDW� WKH� WKLUG� UHVSRQGHQW� UHIHUUHG� WR� DV� WKH� DSSHDO� KHDULQJ� KDG� EHHQ� KHOG� RQ� ��
)HEUXDU\�������7KH�WKLUG�UHVSRQGHQW�DYHUUHG�WKDW�WKH�$SSHDO�&�%RDUG�KDG�KHDUG� WKH�DSSHDO
FRQVWLWXWHG�RI�D�IXOO�TXRUXP�RI�IRXU�PHPEHUV�

$V�UHJDUGV�WKH�PHULWV�RI�WKH�DSSOLFDWLRQ��WKH�WKLUG�UHVSRQGHQW�DYHUUHG�WKDW�WKH�DSSHDO�IDLOHG
EHFDXVH� WKH� DSSOLFDQW� KDG� IDLOHG� WR� GLVFKDUJH� WKH� RQXV� RI� HQWLWOHPHQW� WR� UHIXJHH� VWDWXV�
EHLQJ� WKDW� RI� D� UHDO� ULVN� WR� WKH� DSSOLFDQW� LI� VKH� UHWXUQHG� WR� KHU� KRPHODQG�� 7KH� WKLUG
UHVSRQGHQW�LQ�DGGLWLRQ�DYHUUHG�WKDW�WKH�DSSOLFDQW�KDG�'�IDLOHG�WR�JLYH�D�VXLWDEOH�H[SODQDWLRQ
DV�WR�ZK\�VKH�FRXOG�QRW�JR�WR�.DPSDOD��RU�RQH�RI�WKH�SURWHFWHG�YLOODJHV�LQ�8JDQGD�WR�HVFDSH
SHUVHFXWLRQ�� 7KH� IRXUWK� UHVSRQGHQW� KDG� FRPH� WR� WKLV� FRQFOXVLRQ�� DV� LV� DSSDUHQW� IURP� WKH
ZULWWHQ�GHFLVLRQ�RI� IRXUWK� UHVSRQGHQW��RQ� WKH�EDVLV�RI� LQIRUPDWLRQ�FRQWDLQHG� LQ�D�GRFXPHQW
VW\OHG� WKH� 
8QLWHG� .LQJGRP� &RXQWU\� ,QIRUPDWLRQ� DQG� 3ROLF\� 8QLW� �� $SULO� (� ����� �� 8JDQGD
$VVHVVPHQW
�

$W�WKH�KHDULQJ�,�DGYLVHG�0U�0DJDUGLH�WKDW��LQ�WKH�OLJKW�RI�WKH�WKLUG�UHVSRQGHQW
V�GLVDYRZDO�RI
DQ\�UHOLDQFH�XSRQ�WKH�SURYLVLRQV�RI� UHJ�������DQG� LQ� WKH� OLJKW�RI� LWV�SURPXOJDWLRQ�DIWHU� WKH
GHFLVLRQ� E\� WKH� $SSHDO� %RDUG�� D� GHFODUDWLRQ� RI� LWV� LQYDOLGLW\� ZDV� LUUHOHYDQW� WR� WKH
GHWHUPLQDWLRQ�RI�WKH�SUHVHQW�DSSOLFDWLRQ��)


�
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,� DOVR� DGYLVHG� FRXQVHO� WKDW� LQ� P\� YLHZ� WKHUH� ZHUH� WKUHH� DVSHFWV� WR� WKH� DSSOLFDWLRQ�� QRW
UDLVHG�E\�FRXQVHO��ZKLFK�ZHUH�RI�UHOHYDQFH��7KHVH�ZHUH�

�����:KHWKHU��LQ�WKH�OLJKW�RI�WKH�FRQWHQWV�RI�DQQH[XUH�$�WR�WKH�DSSOLFDQW
V�IRXQGLQJ�DIILGDYLW�
D�GHFLVLRQ�KDG�HYHU�EHHQ�WDNHQ�E\�WKH�UHOHYDQW�UHIXJHH�VWDWXV�GHWHUPLQDWLRQ�RIILFHU
�KHUHDIWHU�UHIHUUHG�WR�DV�*�56'2��WR�UHIXVH�WKH�DSSOLFDQW
V�DSSOLFDWLRQ�DQG�LI�QRW�
ZKHWKHU�WKH�$SSHDO�%RDUG�WKHUHIRUH�KDG�MXULVGLFWLRQ�WR�KHDU�WKH�DSSHDO�LQ�WHUPV�RI�V
������RI�WKH�$FW"

�����$VVXPLQJ�WKDW�WKH�KHDULQJ�DIIRUGHG�WR�WKH�DSSOLFDQW�ZDV�SXUHO\�DQ�HQTXLU\�RU
LQYHVWLJDWLRQ�E\�WKH�IRXUWK�UHVSRQGHQW�RI�LWV�RZQ�DFFRUG�LQ�WHUPV�RI�V�������G��RI�WKH
$FW��ZKHWKHU�WKH�+�DSSOLFDQW�ZDV�HYHU�JLYHQ�DQ\�QRWLFH�RI�WKH�DFWXDO�DSSHDO�KHDULQJ�E\
WKH�WKLUG�RU�IRXUWK�UHVSRQGHQWV��DQG�LI�QRW��ZKHWKHU�WKH�GHFLVLRQ�FRXOG�VWDQG"

�����:KHWKHU�WKH�IRXUWK�UHVSRQGHQW�ZDV�REOLJHG�WR�EULQJ�WR�WKH�DWWHQWLRQ�RI�WKH�DSSOLFDQW�
WKH�SUHMXGLFLDO�LQIRUPDWLRQ�FRQWDLQHG�LQ�WKH�VDLG�8QLWHG�.LQJGRP�&RXQWU\�,QIRUPDWLRQ
DQG�3ROLF\�8QLW�5HSRUW�DQG�,�WR�DIIRUG�WKH�DSSOLFDQW�DQ�RSSRUWXQLW\�WR�GHDO�ZLWK�WKLV
LQIRUPDWLRQ�EHIRUH�PDNLQJ�D�IRUPDO�GHFLVLRQ"

���������6$�S��
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$V� UHJDUGV� WKH� LVVXH�RI�ZKHWKHU� WKH�56'2�KDG�HYHU�JLYHQ�D�GHFLVLRQ�RQ� WKH�DSSOLFDWLRQ�� V
����� RI� WKH� $FW� SURYLGHV� IRU� WKH� $� DSSRLQWPHQW� RI� 56'2V� ZKR� PXVW� EH� RIILFHUV� RI� WKH
'HSDUWPHQW� RI� +RPH� $IIDLUV�� 6HFWLRQ� ��� RI� WKH� $FW� SURYLGHV� WKDW� D� GHFLVLRQ� UHJDUGLQJ� DQ
DSSOLFDWLRQ� IRU� DV\OXP�PXVW� EH� WDNHQ� E\� WKH� 56'2� DQG� V� ������ SURYLGHV� IRU� WKH� SRVVLEOH
GHFLVLRQV�WKDW�PD\�EH�WDNHQ�E\�WKH�56'2��%

,I�WKH�56'2�UHMHFWV�WKH�DSSOLFDWLRQ�RQ�WKH�JURXQG�WKDW�LW�LV�
XQIRXQGHG
�LQ�WHUPV�RI�V�������F�
RI�WKH�$FW��WKH�DSSOLFDQW�LV�WKHQ�HQWLWOHG�WR�DSSHDO�WKH�GHFLVLRQ�WR�WKH�$SSHDO�%RDUG�LQ�WHUPV
RI� V� ������� 7KH� $SSHDO� %RDUG� LV� WKHQ� HPSRZHUHG� WR� FRQILUP�� VHW� DVLGH�� RU� VXEVWLWXWH� DQ\
VXFK� GHFLVLRQ�� ,W� LV� WKHUHIRUH� FOHDU� WKDW� D� QHFHVVDU\� MXULVGLFWLRQDO� UHTXLUHPHQW� &� IRU� WKH
$SSHDO� %RDUG� WR� KHDU� VXFK� DQ� DSSHDO� LV� WKDW� WKH� 56'2� UHMHFWHG� WKH� DSSOLFDWLRQ� DV� '

XQIRXQGHG
� LQ� WHUPV� RI� V� ������F��� ,I� WKH� 56'2� UHMHFWHG� WKH� DSSOLFDWLRQ� DV� 
PDQLIHVWO\
XQIRXQGHG��DEXVLYH�RU�IUDXGXOHQW
�LQ�WHUPV�RI�V�������E��RI�WKH�$FW��WKH�DSSOLFDQW�LQ�FRQWUDVW
HQMR\V�D�ULJKW�RI�DXWRPDWLF�UHYLHZ�RI�WKH�GHFLVLRQ�E\�WKH�VWDQGLQJ�FRPPLWWHH� LQ�WHUPV�RI�V
���RI�WKH�$FW��7KH�EDVLV�XSRQ�ZKLFK�WKH�56'2�UHMHFWV�WKH�DSSOLFDWLRQ�LV�WKHUHIRUH�PDWHULDO�LQ
GHWHUPLQLQJ�ZKDW�(�ULJKWV�RI�DSSHDO��RU�DXWRPDWLF�UHYLHZ��DQ�DSSOLFDQW�WKHUHDIWHU�SRVVHVVHV�

:KHQ�DQQH[XUH�$�WR�WKH�DSSOLFDQW
V�IRXQGLQJ�DIILGDYLW�LV�H[DPLQHG��EHLQJ�WKH�LQLWLDO�GHFLVLRQ
UHIXVLQJ� WKH� DSSOLFDQW
V� DSSOLFDWLRQ�� DOWKRXJK� VHWWLQJ� RXW� WKH� JURXQGV� IRU� WKH� GHFLVLRQ�� LV
WRWDOO\�VLOHQW�DV�WR�ZKHWKHU�WKH�DSSOLFDWLRQ�LV�UHMHFWHG�LQ�DFFRUGDQFH�ZLWK�WKH�FULWHULD�VHW�RXW
LQ� V�������E�� RU�������F�� RI� WKH�$FW�� ,W� LV� WKHUHIRUH� LPSRVVLEOH� RQ� WKH� IDFH� RI� WKH� GHFLVLRQ
LWVHOI� WR�GHWHUPLQH�ZKHWKHU� LW�ZDV�D�GHFLVLRQ� WKDW�ZDV�DPHQDEOH� WR�DSSHDO�� ,�ZLOO� DVVXPH�
KRZHYHU��WKDW�WKH�GHFLVLRQ�ZDV�WDNHQ�LQ�WHUPV�RI�V�������F��EHFDXVH�WKH� OHWWHU�DGYLVHV�WKH
DSSOLFDQW�RI�KHU�ULJKW�RI�DSSHDO�LQ�WHUPV�RI�V����RI�WKH�$FW��)

,W� LV� FRPPRQ� FDXVH� WKDW� WKH� DSSOLFDQW�ZDV� LQWHUYLHZHG�E\� D�56'2�DW� WKH�'XUEDQ� UHJLRQDO
RIILFH� RI� WKH� 'HSDUWPHQW� RI� +RPH� $IIDLUV�� $IWHU� DQ� XQH[SODLQHG� GHOD\� RI� WZR� \HDUV� WKH
DSSOLFDQW� ZDV� QRWLILHG� E\� ZD\� RI� DQQH[XUH� $� RI� WKH� UHMHFWLRQ� RI� KHU� DSSOLFDWLRQ�� 7KH
QRWLILFDWLRQ� LV� RQ� WKH� OHWWHUKHDG� RI� WKH� 'HSDUWPHQW� RI� +RPH� $IIDLUV� DQG� VLJQHG� E\� DQ� *
XQLGHQWLILHG� SHUVRQ� RQ� EHKDOI� RI� WKH� 'LUHFWRU�*HQHUDO� RI� WKLV� 'HSDUWPHQW�� ,W� VWDWHV� 
WKH
'HSDUWPHQW�RI�+RPH�$IIDLUV�KDV�FRPH�WR�WKH�FRQFOXVLRQ�WKDW�\RXU�FODLP�GRHV�QRW�PHHW�WKH
UHIXJHH�GHILQLWLRQ
��2Q�WKH�IDFH�RI�LW�WKH�GHFLVLRQ�ZDV�WDNHQ�E\�WKH�'HSDUWPHQW�DQG�WKHUH�LV
QR� HYLGHQFH� WR� LQGLFDWH� WKDW� WKH� GHFLVLRQ� ZDV� WDNHQ� E\� D� 56'2�� EHLQJ� WKH� RQO\� SHUVRQ
DXWKRULVHG�WR�WDNH�VXFK�D�GHFLVLRQ�LQ�WHUPV�RI�WKH�$FW��+

:KHQ� ,� UDLVHG� WKLV� LVVXH�ZLWK�0V�6LQJK��ZKR�DSSHDUHG� IRU� WKH� WKLUG� UHVSRQGHQW�� VKH� IDLUO\
FRQFHGHG� WKDW� WKHUH� ZDV� QR� HYLGHQFH� RQ� WKH� SDSHUV� WR� VKRZ� WKDW� WKH� GHFLVLRQ� KDG� EHHQ
WDNHQ�E\�D�56'2��ZKLFK�LV�IDWDO�WR�WKH�MXULVGLFWLRQ�RI�WKH�$SSHDO�%RDUG�WR�KHDU�WKH�DSSHDO�RI
WKH�DSSOLFDQW�

7XUQLQJ�WR�WKH�VHFRQG�LVVXH��DV�SRLQWHG�RXW�DERYH��WKH�DSSOLFDQW�,�FRQWHQGV�WKDW�WKH�DXGLHQFH
EHIRUH�0DUREH�ZDV�WKH�DSSHDO�KHDULQJ��ZKHUHDV�WKH�WKLUG�UHVSRQGHQW�FRQWHQGV�WKDW�WKLV�ZDV
SXUHO\�D�SUHOLPLQDU\�HQTXLU\�RU�LQYHVWLJDWLRQ��ZLWK�WKH�DSSHDO�KHDULQJ�KDYLQJ�EHHQ�KHOG�DW�D



5/23/12 AOL v MINISTER OF HOME AFFAIRS AND OTHERS 2006 (2) SA 8 (D)

5/7jutastat.ukzn.ac.za.ezproxy.ukzn.ac.za:2048/nxt/print.asp?NXTScript=nxt/gateway.dll&NXTHost=j…

ODWHU�VWDJH��,�PXVW�VD\�,�KDYH�VHULRXV�UHVHUYDWLRQV�DERXW�WKH�QRWLFH�JLYHQ�WR�WKH�DSSOLFDQW�WR
PDNH� D� SHUVRQDO� DSSHDUDQFH� EHIRUH� WKH� $SSHDO� %RDUG�� EHLQJ� DQQH[XUH� %� WR� DSSOLFDQW
V
IRXQGLQJ�DIILGDYLW��EHLQJ�FRQVLVWHQW�ZLWK�-
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ZKDW� ZDV� SXUHO\� D� SUHOLPLQDU\� LQYHVWLJDWLRQ�� %H� WKDW� DV� LW� PD\�� ,� ZLOO� DVVXPH� ZLWKRXW
GHFLGLQJ�LQ�$�IDYRXU�RI� WKH� UHVSRQGHQW� WKDW� WKLV�ZDV� WKH�FDVH��7KH� LVVXH� WKDW� WKHQ�DULVHV� LV
ZKDW� QRWLFH� WKH� DSSOLFDQW�ZDV�JLYHQ�RI� WKH� DFWXDO� DSSHDO� KHDULQJ�� 7KHUH� LV� QR� HYLGHQFH� RI
DQ\� QRWLFH� EHLQJ� JLYHQ� WR� WKH� DSSOLFDQW� RI� WKH� KHDULQJ�� $� FRUQHUVWRQH� RI� WKH� DXGL� DOWHUDP
SDUWHP�UXOH�LV�WKDW�DQ�LQGLYLGXDO�LV�JUDQWHG�D�SURSHU�RSSRUWXQLW\�WR�SUHVHQW�KLV�FDVH��%D[WHU
$GPLQLVWUDWLYH�/DZ�DW������%

([FHSW�ZKHUH� OHJLVODWLRQ�SUHVFULEHV�RWKHUZLVH��DGPLQLVWUDWLYH�ERGLHV�DUH�DW� OLEHUW\�WR�DGRSW
ZKDWHYHU�SURFHGXUH�LV�GHHPHG�DSSURSULDWH��SURYLGHG�WKLV�GRHV�QRW�GHIHDW�WKH�SXUSRVH�RI�WKH
HPSRZHULQJ� OHJLVODWLRQ� DQG� SURYLGHG� WKDW� LW� LV� IDLU�� 7KH� LVVXH� LV� ZKHWKHU� WKH� DIIHFWHG
LQGLYLGXDO� LV� HQWLWOHG� WR�EH�SUHVHQW�DW�� DQG�PDNH� UHSUHVHQWDWLRQV� WR� WKH�%RDUG� LQ�TXHVWLRQ�
$OWKRXJK�V�������H��SURYLGHV�WKDW�&�WKH�$SSHDO�%RDUG�KDV�WKH�SRZHU�WR�UHTXLUH�WKH�DSSOLFDQW
WR� DSSHDU� EHIRUH� LW� DQG� SURYLGH� LQIRUPDWLRQ�� WKLV� GRHV� QRW� LQ� LWVHOI� SURYLGH� D� ULJKW� WR� WKH
DSSOLFDQW�WR�GR�VR��6HFWLRQ�������KRZHYHU�SURYLGHV�DV�IROORZV�

���
7KH�$SSHDO�%RDUG�PXVW�DOORZ�OHJDO�UHSUHVHQWDWLRQ�XSRQ�WKH�UHTXHVW�RI�WKH�DSSOLFDQW�
�'

7KLV�SURYLVLRQ�LQ�P\�YLHZ��FDUULHV�WZR�QHFHVVDU\�LPSOLFDWLRQV�

��������7KH�DSSOLFDQW�LV�HQWLWOHG�WR�EH�SUHVHQW�DW�WKH�KHDULQJ��,I�QRW��ZK\�ZRXOG�SURYLVLRQ
EH�PDGH�IRU�DQ�HQWLWOHPHQW�WR�EH�OHJDOO\�UHSUHVHQWHG�DW�WKH�KHDULQJ"�(

��������7KH�DSSOLFDQW�PXVW�EH�JLYHQ�QRWLFH�RI�WKH�KHDULQJ�WR�EH�DEOH�WR�UHTXHVW�DQG
DUUDQJH�OHJDO�UHSUHVHQWDWLRQ�DW�WKH�KHDULQJ�

:KHQ�,�SXW�WKLV�DVSHFW�WR�0V�6LQJK�VKH�DJDLQ�IDLUO\�FRQFHGHG�WKDW�QR�QRWLFH�ZDV�JLYHQ�WR�WKH
DSSOLFDQW�RI�WKH�DSSHDO�KHDULQJ��DQG�WKDW�WKLV�ZRXOG�EH�IDWDO�WR�WKH�SURFHHGLQJV�RI�WKH�$SSHDO
%RDUG��)

7XUQLQJ� WR� WKH� WKLUG� LVVXH�� ,W� LV� TXLWH� FOHDU� WKDW� WKH� EDVLV� IRU� WKH� GHFLVLRQ� RI� WKH� IRXUWK
UHVSRQGHQW�ZDV�D�UHSRUW�E\�WKH�8QLWHG�.LQJGRP�&RXQWU\�,QIRUPDWLRQ�DQG�3ROLF\�8QLW���$SULO
����� ��8JDQGD�$VVHVVPHQW�� WKDW�DWWDFNV�E\�/3$� UHEHOV� FDXVHG�PDQ\�SHRSOH� WR� OHDYH� WKHLU
KRPHV�IRU�XUEDQ�FHQWUHV��LQWHUQDOO\�GLVSODFHG�SHUVRQV
�FDPSV�DQG�JXDUGHG�YLOODJHV��,W�VWDWHG
WKDW�DERXW�KDOI�RI��LQWHU�DOLD��WKH�.LWJXP�GLVWULFW�SRSXODWLRQ�ZHUH�LQ�*�,'3�FDPSV�RU�SURWHFWHG
YLOODJHV�� ,W� DSSHDUV� WKH� DSSOLFDQW� FRPHV� IURP� WKH� .LWJXP� GLVWULFW�� 2Q� WKLV� LQIRUPDWLRQ�
WRJHWKHU� ZLWK� LQIRUPDWLRQ� IURP� WKH� 8QLWHG� 1DWLRQV� 2IILFH� RI� WKH� &R�RUGLQDWRU� IRU
+XPDQLWDULDQ� $IIDLUV� WKDW� *RYHUQPHQW� IRUFHV� PDLQWDLQHG� VR�FDOOHG� SURWHFWHG� YLOODJHV�� WKH
$SSHDO� %RDUG� GLG� QRW� DFFHSW� WKH� DSSHOODQW
V� H[SODQDWLRQ� DV� WR� ZK\� +� VKH� GLG� QRW� JR� WR
.DPSDOD��RU� WKH�SURWHFWHG�YLOODJHV��7KH�$SSHDO�%RDUG�WKHQ�IRXQG�WKDW�WKH�DSSHOODQW�KDG�DQ
LQWHUQDO�SURWHFWLRQ�DOWHUQDWLYH�DYDLODEOH�WR�KHU��LQ�WKDW�VKH�FRXOG�DYRLG�DQ\�ORFDOLVHG�WURXEOH
E\�OLYLQJ�LQ�.DPSDOD�RU�RQH�RI�WKH�SURWHFWHG�YLOODJHV��,

7KH�DSSOLFDQW�ZDV�QRW��KRZHYHU��JLYHQ�DQ\�RSSRUWXQLW\�WR�GHDO�ZLWK�WKLV�HYLGHQFH��ZKLFK�ZDV
SUHMXGLFLDO� WR� WKH� DSSOLFDQW
V� DSSOLFDWLRQ�� EHIRUH� WDNLQJ� LWV� GHFLVLRQ�� ,W� LV� FOHDU� WKDW� DQ
LQGLYLGXDO�VKRXOG�EH�IXUQLVKHG�ZLWK�DOO�LQIRUPDWLRQ�SUHMXGLFLDO�WR�KLV�FDVH�EHIRUH�D�GHFLVLRQ�LV
WDNHQ��%D[WHU��VXSUD��DW�����

,Q�DGGLWLRQ�LQ�.RW]H�Y�0LQLVWHU�RI�+HDOWK����������%&/5������7��LW�ZDV�-
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KHOG�WKDW�WKH�'LUHFWRU�*HQHUDO
V�FRQVLGHUDWLRQ�RI� LQIRUPDWLRQ�ZKLFK�GLG�QRW�IRUP�SDUW�RI�WKH
DSSOLFDQW
V�DSSOLFDWLRQ��$�DPRXQWHG�WR�D�GHQLDO�RI�SURFHGXUDOO\�IDLU�DGPLQLVWUDWLYH�DFWLRQ��7KH
DSSOLFDQW�VKRXOG�KDYH�EHHQ�JLYHQ�DQ�RSSRUWXQLW\�WR�GHDO�ZLWK�DQ\�LQIRUPDWLRQ�ZKLFK�GLG�QRW
IRUP�SDUW� RI� KLV� DSSOLFDWLRQ�� DQG�ZKLFK�ZDV� ODWHU� WDNHQ� LQWR� DFFRXQW�ZKHQ� FRQVLGHULQJ� WKH
DSSOLFDWLRQ��%XUQV�$GPLQLVWUDWLYH�/DZ�XQGHU�WKH������&RQVWLWXWLRQ�DW������%

7KLV�SULQFLSOH� LV�RI�SDUWLFXODU�VLJQLILFDQFH�RQ�WKH�IDFWV�RI�WKLV�DSSOLFDWLRQ��EHFDXVH�WKH� OHJDO
UHSUHVHQWDWLYHV� RI� WKH� DSSOLFDQW� KDYH� REWDLQHG� D� FRS\� RI� WKH� 8QLWHG� .LQJGRP� &RXQWU\
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,QIRUPDWLRQ� DQG� 3ROLF\� 8QLW� 5HSRUW� IURP�ZKLFK� LW� LV� FOHDU� WKDW� LQ� SDUD� ������ IROORZLQJ� WKH
SDUDJUDSK�UHOLHG�XSRQ�E\�WKH�$SSHDO�%RDUG��WKH�IROORZLQJ�LV�VWDWHG��&

���
'HVSLWH�VXEVWDQWLDO�1*2�DQG�GRQRU�FRPPXQLW\�DVVLVWDQFH��FRQGLWLRQV�ZRUVHQHG�GXH�WR�LQFUHDVHG�/5$
DFWLYLW\�LQ�WKH�QRUWK��7KH�*RYHUQPHQW�IDLOHG�WR�SURYLGH�DGHTXDWH�VHFXULW\�WR�WKH�SURWHFWHG�YLOODJHV�RU
,'3�FDPSV��ZKLFK�ZHUH�WKH�WDUJHWV�RI�ODUJH�VFDOH�UHEHO�DWWDFNV�


7KLV�DOOHJDWLRQ�LV�QRW�GHQLHG�E\�WKH�WKLUG�UHVSRQGHQW��2EYLRXVO\�LI�WKH�SRUWLRQ�UHOLHG�XSRQ�E\
WKH� $SSHDO� %RDUG� KDG� EHHQ� IXUQLVKHG� WR� '� WKH� DSSOLFDQW� EHIRUH� D� GHFLVLRQ� ZDV� WDNHQ�� WKH
DSSOLFDQW� ZRXOG� KDYH� EHHQ� JLYHQ� WKH� RSSRUWXQLW\� WR� EULQJ� WR� WKH� DWWHQWLRQ� RI� WKH� $SSHDO
%RDUG�WKH�UHOHYDQW�SDVVDJH�ZKLFK�,�KDYH�TXRWHG�DERYH�

0V�6LQJK� DJDLQ� IDLUO\� DQG� SURSHUO\� FRQFHGHG� WKDW� WKLV� LVVXH� ZDV� DOVR� IDWDO� WR� WKH� $SSHDO
%RDUG�GHFLVLRQ��(

7KH�GHFLVLRQ�RI�WKH�IRXUWK�UHVSRQGHQW�FDQQRW�WKHUHIRUH�VWDQG��WKH�ULJKW�RI�WKH�DSSOLFDQW�WR�D
IDLU� KHDULQJ� KDYLQJ� EHHQ� GHQLHG�� ,Q� DGGLWLRQ� WKH� LQLWLDO� GHFLVLRQ� SXUSRUWHGO\� WDNHQ� E\� WKH
'LUHFWRU�*HQHUDO� RI� WKH� 'HSDUWPHQW� RI� +RPH� $IIDLUV�� EHLQJ� WKH� VHFRQG� UHVSRQGHQW�� DOVR
FDQQRW�VWDQG�DQG�IDOOV�WR�EH�UHYLHZHG�DQG�VHW�DVLGH�LQ�DFFRUGDQFH�ZLWK�WKLV�&RXUW
V�LQKHUHQW
MXULVGLFWLRQ��)

,Q�RUGHU�IRU�WKH�DSSOLFDQW
V�ULJKWV�WR�EH�SURWHFWHG�WKH�VHFRQG�UHVSRQGHQW�ZLOO�KDYH�WR�DIIRUG
WR�WKH�DSSOLFDQW�D�IUHVK�KHDULQJ�EHIRUH�D�GXO\�DXWKRULVHG�56'2��WR�UHFRQVLGHU�WKH�DSSOLFDQW
V
DSSOLFDWLRQ�IRU�UHIXJHH�VWDWXV��*

7KHUH�LV�WKHUHIRUH�QR�REMHFW�LQ�UHIHUULQJ�WKH�PDWWHU�EDFN�WR�WKH�IRXUWK�UHVSRQGHQW��EHLQJ�WKH
5HIXJHH�$SSHDO�%RDUG��IRU�UHFRQVLGHUDWLRQ��ZKHQ�LW�ODFNV�WKH�MXULVGLFWLRQ�WR�KHDU�DQ\�DSSHDO
RQ�WKH�LQLWLDO�GHFLVLRQ�WDNHQ�LQ�WKLV�PDWWHU�LQ�WKH�ILUVW�SODFH�

%HIRUH�VHWWLQJ�RXW�WKH�RUGHU�,�SURSRVH�WR�PDNH�LQ�WKLV�FDVH��VRPHWKLQJ�KDV�WR�EH�VDLG�DERXW
WKH� LQRUGLQDWH� GHOD\� LQ� GHDOLQJ� ZLWK� WKH� DSSOLFDQW
V� DSSOLFDWLRQ�� 1R� UHDVRQV� KDYH� EHHQ
DGYDQFHG� RQ� WKH� SDSHUV� +�E\� HLWKHU� WKH� ILUVW� RU� VHFRQG� UHVSRQGHQWV� DV� WR� WKH� LQRUGLQDWH
GHOD\� LQ�SURFHVVLQJ�WKH�DSSOLFDQW
V�DSSOLFDWLRQ��,W� LV�DSSDUHQW�WKDW�WKH�DSSOLFDQW�KDG�WR�ZDLW
VRPH� WZR�\HDUV�EHIRUH�DQ� LQLWLDO�GHFLVLRQ�ZDV� WDNHQ�RQ�KHU�DSSOLFDWLRQ��DQG�D� IXUWKHU� WZR
\HDUV�EHIRUH�WKH�$SSHDO�,�%RDUG�KDQGHG�GRZQ�LWV�GHFLVLRQ�RQ�KHU�DSSHDO��3DUWLFXODUO\� LQ�WKH
FRQWH[W� RI� ZKHUH� DQ� DSSOLFDQW� VHHNV� ILQDOLW\� LQ� UHJDUG� WR� KHU� VWDWXV� DV� D� UHIXJHH�� LW� LV
XQDFFHSWDEOH� WKDW� WKHUH� VKRXOG� EH� VXFK� D� ORQJ� GHOD\�� 7KHUH� VHHPV� WR� PH� WR� EH� QR
FRQFHLYDEOH� UHDVRQ� ZK\� WKHUH� VKRXOG� EH� VXFK� DQ� H[FHVVLYH� GHOD\� LQ� GHDOLQJ� ZLWK� WKH
DSSOLFDQW
V�DSSOLFDWLRQ�

7KH�RUGHU�,�PDNH�LV�WKHUHIRUH�WKH�IROORZLQJ��-

���������6$�S��

����$����7KH�GHFLVLRQ�RI�WKH�IRXUWK�UHVSRQGHQW�WR�GLVPLVV�WKH�DSSOLFDQW
V�DSSHDO�IRU
UHIXJHH�VWDWXV�LQ�WHUPV�RI�WKH�5HIXJHHV�$FW�$�����RI������LV�KHUHE\�UHYLHZHG�DQG
VHW�DVLGH�

����%����7KH�GHFLVLRQ�RI�WKH�VHFRQG�UHVSRQGHQW�GLVPLVVLQJ�WKH�DSSOLFDQW
V�DSSOLFDWLRQ�IRU
UHIXJHH�VWDWXV�DV�FRQWDLQHG�LQ�DQQH[XUH�
$
�WR�WKH�DSSOLFDQW
V�IRXQGLQJ�DIILGDYLW�LV
KHUHE\�UHYLHZHG�DQG�VHW�DVLGH��%

����&����7KH�VHFRQG�UHVSRQGHQW�LV�GLUHFWHG�WR�HQVXUH�WKDW�WKH�DSSOLFDQW�LV�DIIRUGHG�WKH
RSSRUWXQLW\�RI�UH�DSSO\LQJ�IRU�UHIXJHH�VWDWXV��EHIRUH�D�GXO\�DSSRLQWHG�5HIXJHH
6WDWXV�'HWHUPLQDWLRQ�2IILFHU��ZLWKLQ����GD\V�RI�WKLV�RUGHU�

����'����,Q�WKH�LQWHULP�DQG�SHQGLQJ�WKH�RXWFRPH�RI�WKH�GHFLVLRQ�RI�WKH�UHIXJHH�VWDWXV
GHWHUPLQDWLRQ�RIILFHU��UHIHUUHG�WR�LQ�SDUD��&��RI�WKLV�&�RUGHU�

�������L����WKH�ILUVW�DQG�VHFRQG�UHVSRQGHQWV�DUH�LQWHUGLFWHG�IURP�GHSULYLQJ�WKH
DSSOLFDQW�RI�KHU�OLEHUW\�DQG�RU�UHPRYLQJ�KHU�IURP�WKH�5HSXEOLF�RI�6RXWK
$IULFD�DQG

�������LL����WKH�ILUVW�DQG�VHFRQG�UHVSRQGHQWV�DUH�GLUHFWHG�WR�HQVXUH�WKDW�WKH�SHUPLW
LVVXHG�WR�WKH�DSSOLFDQW�LQ�WHUPV�RI�WKH�,PPLJUDWLRQ�$FW�'����RI�������DV
RUGHUHG�LQ�WHUPV�RI�WKH�RUGHU�RI�WKLV�&RXUW�GDWHG����0D\������UHPDLQV
YDOLG��SHQGLQJ�WKH�GHFLVLRQ�RI�WKH�5HIXJHH�6WDWXV�'HWHUPLQDWLRQ�2IILFHU
UHIHUUHG�WR�LQ�SDUD��&��RI�WKLV�RUGHU�
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