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The Tribunal remits the matter for reconsideration
with the direction that the applicant satisfies
s.36(2)(a) of the Migration Act, being a person to
whom Australia has protection obligations under
the Refugees Convention.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to be a citizen of Nepaiived in Australia [in] September 2009
and applied to the Department of Immigration antiz€nship for a Protection (Class XA)

visa [in] November 2009. The delegate decided fusseeto grant the visa [in] January 2010
and notified the applicant of the decision andriigew rights by letter [on the same date].

The delegate refused the visa application on teestibathe applicant is not a person to
whom Australia has protection obligations underRiedugees Convention.

The applicant applied to the Tribunal [in] FebruaBa0 for review of the delegate’s
decision.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafRg to the Status of Refugees as
amended by the 1967 Protocol Relating to the StaEt&efugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @laA) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdéteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemfiainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthe&f persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odqrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
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stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s fileF2009/147431, with the protection visa
application and the delegate’s decision, and tHadee Review Tribunal (RRT) file
1000979, with the review application.

Theapplicant appeared before the Tribunal [in] ApfILD to give evidence and present
arguments. The Tribunal hearing was conducted thihassistance of an interpreter in the
Nepali and English languages.

The applicant was represented in relation to thieveby a registered migration agent.
Department’s file CLF2009/147431

The applicant stated in his protection visa apgbeethat he was a citizen of Nepal. He
stated that he was born in [Village A], [Distridt In Nepal, on [date of birth deleted:
s.431(2)]. He described himself as a Chhetri Hindieistated he was a farmer and he lived at
the same [District 1] address from 1999 until 2088.indicated that his wife, three children,
parents, and four siblings, were living in Nepal.

The applicant submitted a partial copy of his pagsghich was issued to him by the
government of Nepal and various other documeniéeipali without translations. His adviser
stated that translations would be provided onex ldate.

The Department received a submission from the egqiis adviser on 30 November 2009
He submitted a statement by the applicant; a aattfanslation of the applicant’s
‘relationship certificate’; and a letter from thistdict police in Nepal.

The applicant claimed that he and his father wezenbers of the Communist Party in Nepal.
He stated that his party opposed the Maoists. &tedthat the Maoists asked him and his
father to join the party and they subjected thertptrysical and mental torture” when they
refused to join. He stated that they suffered omgdiarassment from the Maoists with
persistent demands for donations. He stated thahey complied the authorities would
target them as Maoist sympathisers. He stateckttiadr way they were targeted by the
Maoists and the authorities. The applicant statatlif they did not give donations to the
Maoists they would have been killed. He claimed Heasuffered constant beatings from the
Maoists and targeting by the security forces.

The applicant stated that sometimes he fled taltalhide and sometimes he sought
assistance from relatives in the armed forces bwenmiteially he would be forced to return to

his village and the Maoists would target him ag&ia.stated that he could not remain in
India because he did not know the language anc&teb income there He stated that he had
to remain hidden and he could not survive in India.
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The applicant claimed that in 1998 his father ddddhe land in three, one third for each of
his sons, and his parents moved to an area wheretiurity forces were in control He stated
that he remained on the farm but he suffered omg@irgeting by the Maoists. The applicant
claimed that when the civil war ended and the Maaiame to power they did not

“relinquish their negative behaviours and theinaines”. He stated that the torture and
beatings continued. The applicant claimed that &g ferced to sell his land and move to a
house in [Village B] where he opened a small milzadiness, [details deleted: s.431(2)]. He
claimed that the Maoists were still demanding diematand he gave them small amounts. He
claimed that they demanded increasing sums andhihegtened to burn down his house if

he did not comply.

The applicant claimed that he received a noticenftiee Maoists telling him that he had to
make donations regularly or he would be killed.dtied that he missed one payment, when
he was in Kathmandu, and during his absence thediddourned down his house [in] July
2009. He stated that his son and wife were injimete fire. He claimed that the Maoists
took their cash and valuables [details delete®1g2)].

The applicant stated that he and his family wemadiess and unable to obtain assistance
from anyone. He stated that the Maoists werethtidlatening to kill them. He claimed that
his wife and children fled to another district tve tindian border and away from the Maoist
threat. He stated that he was forced to flee thuatry. The applicant stated that the
government “said they will punish those Maoists vitawe burnt” his “house but they are not
able to catch them or recognize them or would ao¢ do do that”. He stated that the
authorities are unable to provide security fordhizens of Nepal.

The document from thBistrict Police Officejn [District 1], dated [in] October 2009, states
that the applicant’'s home was burnt by Maoist astsvbecause he did not pay donations. The
Relationship Certificat@rovides details regarding the applicant’s family.

The applicant was interviewed by the delegate odatuary 2010. The Tribunal has listened
to the interview.

The applicant essentially repeated his claims.thied that on [date deleted: s.431(2)] 2066
(which according to the conversion table&#p://www.rajan.com/calendar/convertn.asp
was [in] July 2009) his house was burnt down by gm0 He stated that he contacted the
police but the perpetrators fled and the houseflessi burned to the ground. The applicant
claimed that the police knew that Maoists were oaesfble but they told him that they could
not do anything to assist him. The delegate aske@pplicant why he approached the police
in October 2009 when the house was destroyed yn2D@9. The applicant stated that he had
to take his son and wife to [City 1] for treatméde stated that he left the two other children
with his sister and when they were discharged theyed to his uncle’s house in a town near
Kathmandu. He claimed that after his son was rek&®m hospital he went to the police.

The applicant essentially repeated his writtemesaregarding his political beliefs and
activities. He stated that he fled to India in 19&7two months and in 2000 for five months.
He was asked why he did not go to India in 2009mihe faced difficulties with the Maoists
The applicant stated that he had a large familythay could not relocate to India and
survive there. He stated that he was forced to kendife to her relatives. He stated that he
did not go to India because he could not get woekd.
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The applicant claimed that he was harassed by NMaenen after they burnt his house. He
stated that they were still demanding money from &nd he feared that he will be harmed
by Maoists in the future for the same reasons.teted that no one will be able to assist him
or protect him from the Maoists.

The delegate essentially found that the applicGekdd credibility and she did not accept his
claim that he was targeted by Maoists for reasdm®litical opinion.

RRT file 2000979
The applicant did not provide any claims and evigein support of the review application.
The hearing

The applicant attended the hearing with his coudeessentially repeated the claims he
provided to the Department. The applicant statatltifs difficulties with the Maoists began
in [Village A] and then followed him to [Village Bikhen he moved there in 2003. He stated
that [Village A] and [Village B] were in the [Distt 1] region [direction deleted: s.431(2)] of
Kathmandu. He indicated that the two towns were@pmately a two hour drive from each
other. He stated that he often returned to [VillAgérom [Village B].

The applicant claimed that he was considered amgé the Maoists because he and his
father refused to join the party during the civdrwHe claimed that when the civil war
ended, and the Maoists were in power, the abusincedl. He claimed that despite the
government rhetoric the Maoists were still haragsind targeting ordinary people like him.
The applicant claimed that he left [Village A] tecéd the Maoists but they followed him to
[Village B] and demanded money from him He statest he complied until in 2009 they told
him that they wanted 300,000 rupees and he wadait@pay them The applicant claimed
that the Maoists assumed he had money because tieeramall business. He stated that he
missed the deadline for payment and they burnt do#house He stated that his son and
wife were injured in the attack. He claimed tha golice were informed but they indicated
to him that they would not or could not take aniyjacagainst the Maoists.

The Tribunal commented that the applicant’s difies in Nepal appeared to be confined to
a particular place and time. He was asked if hédcle safe from the Maoists by relocating
to another part of the country such as where his winow living or to a major town like
Kathmandu He stated that his wife was effectivaelfiding and he could not be in hiding
and earn a living to support the family. He claintiegt even in Kathmandu he would be
targeted by Maoists because his family has beeonfiict with the Maoists since the civil
war started. The applicant stated that he coulshlife for a while but then they would find
him and harass him again. He stated that they dete¥mined to ruin him (financially). The
Tribunal asked the applicant to provide informatiegarding other family members in
Nepal. He stated that his parents left the villatpen the land was divided and then moved to
the other side of Nepal. He stated that they sube#ty lost contact with each other and he
has not been able to find them. He stated thabladiatives on the border with India, where
his wife was currently staying, but they foundiitidult to survive there.

The Tribunal indicated to the applicant that itlwive to consider whether he can avoid the
harm he anticipates in [District 1] region by reding to another place within Nepal The
applicant stated that the Maoists are targeting tdpponents, people such as him who have a
history of conflict with the Maoists, with impunitiie stated that they can target anyone and
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there is no recourse to assistance or protectam the authorities. He stated that the
authorities in [Village A] and [Village B] knew dhe difficulties he was having with the
Maoists, and they sympathised with his predicamaritthey could not intervene. He stated
that the Maoists could do whatever they wanteddto d

The Tribunal discussed with the applicant how mornag demanded from him and how the
transactions were made. He stated that he recamézkes from the Maoists essentially
stating that the central command of the party meglinis assistance. He stated that he would
be given a sum to pay which the Maoists thoughtdwed pay. The applicant stated that they
would then come to his house, take the money, sswkihim with a receipt. He stated that it
was done in way which gave the impression thabi @ legitimate donation. He stated
however that it was extortion. The applicant staked when he received the demand for
300,000 he told the Maoists that he did not haeentbney and he could not pay it. He stated
that they did not believe him. The Tribunal askeel applicant how he could finance his
journey to Australia if he did not have the 300,060@ay the Maoists. He stated that he
borrowed money from a money lender to pay for tisney to Australia. He stated that the
money lender told him that if he was using the nyaiwego overseas (and work) he could
have the loan otherwise he could not have the money

The applicant stated that he tried various ways/tnd targeting by the Maoists but he and
his whole family have been harassed, physicallgudtesd, and financially ruined, by the
Maoists. He stated that if he returns to Nepal lag be killed by the Maoists and the
authorities can do nothing to protect him. He ckdinthat the young Maoists, the youth wing,
are more vicious in their attacks than the oldepigls. He stated that they burnt down his
house.

Information from external sources

The Tribunal considered information from exterr@alrees relating to human rights
conditions and security in Nepal The reports indichat whilst human rights conditions
have improved since the end of the civil war, theolts are still targeting opponents. The
reports further indicate that the authorities hastedemonstrated an ability to provide
adequate protection for persons or organisatiogetiad by the Maoists. The information
indicates that the violent youth wing of the Masjghe YCL, is continuing to harass and
intimidate opponents with impunity. The Tribunakhl@nsidered the following information:

* United Nations Office of the High Commissioner uman Rights 2007,
Human Rights in Nepal: One year after the CompreivenPeace
Agreementl2 December;

* US Department of State 20)08 Country Reports on Human Rights
Practices Nepal, February;

*  US Department of State 2012009 Human Rights Report: Nepall March;

*  UN High Commissioner for Human Rights 2068 port of the United
Nations High Commissioner for Human Rights on tikadn rights situation
and the activities of her Office, including tectalicooperation, in Nepal
A/HRC/7/68, UNHCR Refworld, 18 February 2008;
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The majority of the reported attacks against Maoigtponents were undertaken by the Youth
Communist League. Sources state that Maoists hsedts and intimidation against
opposition political parties and were implicatedszialent activities and human rights abuses.
A 2006 report by thésia Centre for Human Right Internally Displaced Persons (IDPs)

in Nepal states that a majority of IDP’S are cadres political parties opposed to the
Maoists (Asia Centre for Human Rights 208@pal: One Year of Royal Anargi80

January, p.76).

The US Department of State reported that Maoiste weplicated in violent activities and
that political parties had complained of ongoinge#tts and intimidation by Maoists (US
Department of State 200Background Note: NepaUS Department of State website, May,
http://www.state.gov/r/pa/ei/bgn/5283.htm — Accels88 May 2007).

The UK Home office reported that Maoist rebels werplicated in human rights abuses
since the ceasefire, “including killings, abducsptorture, and extortion” and forcible
recruitment of “child soldiers” (UK Home Office 200Operational Guidance Note: Nepal
European Country of Origin Information Network wi#es23 March,
http://www.ecoi.net/file_upload/432_1175069868 nega.pdf - Accessed 4 June 2007).

The Youth Communist League has undertaken ongamegctve activities against political
opponents, including intimidation and physical eitta Sources claim that the YCL contains
ex-Maoist combatants and is being used by the NMatismaintain an intimidating presence
throughout Nepal and outside the scope of UnitetibNa scrutiny. The major political
parties have raised concerns regarding the aggeglsshaviour of the YCL (‘Young
Communist League, Nepal’ (undateWikipedia
http://en.wikipedia.org/wiki/young_communist_leagueepal — Accessed 31 May 2007.

Scoop Independent Neweported that the YCL was implicated in aggressittacks against
political opponents (Rajat, K.C. 2007, “Young Conmstl League Or Young Criminal
League’,Scoop Independent Nevwl May,
http://www.scoop.co.nz/stories/hl0705/s00430.ht&kceessed 31 May 2007).

An article by the South Asia Analysis Group desedlithe YCL as a “law unto themselves”.
According to the report the YCL has been used@sliberate strategy by the Maoists to
“create disturbance and to keep the country inraettled condition” (Chandrasekharan, S.
2007, ‘NEPAL: Law & Order should be restored fiostfore CA elections are thought of,
Update No.127’South Asia Analysis Group websi2® May,
http://www.saag.org/%5cnotes4%5cnote385.html — Ased 31 May 2007).

The UN Security Council reported in October 2008 danuary 2009 that the most
immediate challenge for Nepal is to integrate afdhbilitate Maoist army personnel. The
reports indicate that, on a national political letieere is a lack of cooperation between the
CPN-M and the National Nepali Congress Party (N@# main opposition party). The NCP
and other political parties continue to accuseMiaeists of using terror tactics to achieve
their goals. The NCP has demanded that the Madistand the paramilitary structure of the
YCL and return seized lands. The Maoists have medio disband the paramilitary
structure of the YCL but media reports indicatd tha YCL continues to be active. The
January 2009 UN Security Council report statesttiaproliferation of militant youth groups
“increases the risk of local violence and, whermsgioups engage in purported law-
enforcement activities, runs counter to effortset@stablish the rule of law” Political leaders
have expressed doubts as to whether the Maoistrgaig actually has control over the YCL.
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There are also allegations that the central Mdegstership are “unable to control incidents
of intimidation, threats and extortion carried bytparty workers” IRIN, 24 December
2008) (for the UN Security Council reports, see: Béturity Council 200Report of the
Secretary-General on the request of Nepal for WhiNations assistance in support of its
peace processs/2009/1, ReliefWeb website, 2 January
http://www.reliefweb.int/rv/RWFiles2009.nsf/FilesBWDocUnidFilename/TUJA-
TN57TG-full_report.pdf/$File/full_report.pdf Accessed 13 January 2009 and UN Security
Council 2008Report of the Secretary-General on the requestepaNfor United Nations
assistance in support of its peace pro¢c&2008/670, UNHCR Refworld website, 24
Octoberhttp://www.unhcr.org/refworld/docid/4909c¢3052.htmAccessed 9 January 2009;
Sarkar, S. 2009, ‘Nepal: Maoists face UN criticisinternational Relations and Security
Network website, 12 Januamytp://www.isn.ethz.ch/isn/Current-Affairs/Security
Watch/Detail/?Ing=en&id=95232 Accessed 13 January 2009; 'YC pledges to imphme
pact’ 2009 eKantipur, 3 Januarynttp://www.kantipuronline.com/kolnews.php?&nid=13%
— Accessed 8 January 2009; ‘Former Maoist rebelsiog trouble’ 2008IRIN, 24
Decembehttp://www.irinnews.org/Report.aspx?Reportld=8268Accessed 8 January
2009).

Nepal's Maoist Prime Minister Prachanda resignezDid0. This crisis was based in part on
accusations by the army that the Maoists haveuifité¢d their commitment to dismantle the
paramilitary structure of their feared youth wilkBC News2009, Nepal's PM resigns
triggering political crisis, 4 May, at
http://www.abc.net.au/news/stories/2009/05/04/2830@tr).

The US State Department previously noted that Mawoegularly extorted money. When
individuals or organisations could not, or refugedpay, “Maoist recrimination frequently
was violent or implied the threat of violence.” ¢edom House 200¢reedom in the World
2009 — Nepall6 Julyhttp://www.unhcr.org/refworld/topic,4565c2254d,,4&82972d,0.html
— Accessed 27 November 2009).

The UN Office for the Coordination of HumanitariAffairs reportedly stated that “there
were occasional credible claims that Maoists ieted with the operations of international
NGOs” (US Department of State 2009, ‘Section 4Cwuntry Reports on Human Rights
Practices for 2008 — Nepa25 February). The UN reportedly stopped movirgrtvehicles
in one district of Nepal after a UNICEF vehicle vezszed by Maoists (Bhatta, Shivaraj
2009, ‘Bandh disrupts vehicles in KailalHimalayan Times25 December).

DFAT has advised that there are increasing repdrttsreats and abductions throughout
Nepal mainly targeting those people who are knawnmayve enough funds to pay ransoms.
The DFAT advice indicates that the attacks are@ated to any discrimination or religious
affiliation (DIAC Country Information Service 2008lepal: Country Information Report No.
09/58 — CIS Request No. NPL9770; Discriminati@ourced from DFAT advice of 3 August
2009), 5 August).

The US Department of Sta2®09 Human Rights Report: Neshtes that “Maoist militias
engaged in arbitrary and unlawful use of lethatéoand abduction. Violence, extortion, and
intimidation continued throughout the year” Theagdstates that “impunity of human rights
violators” was one of several serious problemsigthe citizens of Nepal.



56.

57.

58.

59.

60.

61.

The Treaty of Peace and Friendship

The Tribunal considered information regarding Tneaty of Peace and Friendshigtween
India and Nepal The treaty enables the citizeraefcountry to live in the other. Advice was
sought from the Department of Foreign Affairs amdde (DFAT) regarding the operation of
the treaty. DFAT stated that many citizens of Nédpalin India DFAT was asked whether
the treaty has been incorporated into India’s déimé&sv. DFAT advised that the treaty has
not been incorporated into domestic law in IndiggBrtment of Foreign Affairs and Trade
2006,DFAT Report 554 - RRT Information Request IND302380ctober).

TheBBC Newseported in April 2008 that the treaty faced aneutain future in the light of
the Maoists election win. According to the OctoP@08 UN Security Council report, the
Governments of India and Nepal have agreed topataommittee to review, adjust and
update the treaty (Majumder, S. 2008, ‘India waroeer Nepal’'s futureBBC News14
April http://news.bbc.co.uk/2/hi/south_asia/7347227 stAtcessed 13 January 2009; UN
Security Council 200&Report of the Secretary-General on the requestepiaNfor United
Nations assistance in support of its peace prqces08/670, UNHCR Refworld website,
24 Octobehttp://www.unhcr.org/refworld/docid/4909¢c3052.htmAccessed 9 January
2009).

FINDINGS AND REASONS

The applicant claims to be a citizen of Nepal Thiédnal has considered the evidence he
provided relating to his identity and nationalitycluding his passport, and it accepts that the
applicant is a citizen of Nepal.

The applicant claims that he was targeted by MadamsNepal and the authorities were
unable to protect him. He claims that he facedthfeatening harm by the Maoists, and in
July 2009 his house was burnt down, because he cmtimeet their demands. The applicant
claims that he and members of his family were tierezd after the house was burnt and they
found it necessary to flee and go into hiding Thiédnal accepts these claims.

The applicant claims that an adverse political mpirhas been attributed to him by the
Maoists because of his family background and trgomry conflict that his family has had
with the Maoists. The applicant claims that memioétsis family were targeted as
opponents of the Maoists. He claims that he wdEféfe threatening harm by Maoists in
Nepal, including the youth wing (the YCL), for reas of political opinion. The applicant
claims that he will not have access to meaningfotgrtion by the state as the Maoists can
pursue their opponents with impunity.

The Tribunal is satisfied that significant and piesi political developments have taken place
in Nepal since the end of civil war in 2006. Thétnal is satisfied that Maoists and the
authorities no longer commonly subject civiliangitonan rights violations as they did
during the civil war. The Tribunal finds that inrgeral both sides have demonstrated a
willingness to end the hostilities in Nepal and Tm#unal is satisfied that there is sufficient
evidence to support the view that security will thowe to improve in the reasonably
foreseeable future.
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However, despite positive human rights and secdetyelopments in Nepal, the Tribunal
finds that Maoists continue to target their oppdseavith impunity. The Tribunal is satisfied
that persons such as the applicant who are segppasients or enemies of the Maoists are at
risk of serious harm by the Maoists.

The Tribunal accepts the applicant’s claim thatas subjected to persecution by the
Maoists when his house was attacked and burnetgribund. The Tribunal has formed the
view that the applicant was targeted for moneyrawdnge but the essential and significant
reason for the targeting was his political opinéond the political opinion that has been
attributed to him by the Maoists. The Tribunal Britiat the Maoists in general, and the YCL
in particular, targets opponents with impunity dinel applicant faces the risk of serious harm
by the Maoists because of real or imagined polibpgnion. The Tribunal finds that the
applicant cannot currently, or in the reasonabiggeeable future, safely return to Nepal or
express his views regarding the Maoists withoutetiing the adverse interest of the Maoists.

The Tribunal considered information from exterr@alrges regarding the government’s
ability to protect persons who are targeted byMaeists. The Tribunal has formed the view
that the government has not been able to providguate protection to individuals or
organisations targeted by the Maoists. The Tribacakpts the applicant’s claim that the
government will not be able to provide him withemsonable level of protection if he is
targeted by the Maoists.

The Tribunal has considered whether the applicantawoid harm in Nepal by relocating
internally. The Tribunal has formed the view tHa most immediate danger for the
applicant is in the [District 1] region where he&kigown by the local Maoists. Relocation for
the applicant within the country could in the Tmialis view reduce the risk of harm
substantially. Nevertheless, the Tribunal findg #heen with relocation the applicant’s views
regarding the Maoists, and the long conflict he e with the Maoists in his region, will
continue to place him at risk of harm. The Tribuaetepts the applicant’s claim that Maoists
are active throughout the country and his politicalvs alone will attract the adverse interest
of the Maoists.

The Tribunal has considered whether the applicantavoid persecution in Nepal by living
in India under the terms of tAgeaty of Peace and Friendshiphe Tribunal is satisfied that
the applicant has the right to enter and residedra under the terms of the treaty as he has
done previously. Nevertheless, the Tribunal issatisfied that this right to enter and reside
in India is a legally enforceable right and theblinal cannot be satisfied that the applicant
will be able to remain in India indefinitely whikee is still at risk of persecution in Nepal.

Accordingly, the Tribunal finds that there is alrelaance that the applicant will suffer
serious harm amounting to persecution by Maoistéapal for reasons of political opinion.

CONCLUSIONS

The Tribunal is satisfied that the applicant issespn to whom Australia has protection
obligations under the Refugees Convention. Theeefue applicant satisfies the criterion set
out in s.36(2) for a protection visa.



69.

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies s.36(2)(a) of the Migration Act, beingeason to whom Australia has protection
obligations under the Refugees Convention.

| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fhy@ieant or that is the
subject of a direction pursuant to section 44theMigration Act 1958

Sealing Officer’s I.D. prrt44




