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[1] The petitioner is a national of Uganda who Wwasn on 18 December 1965.
She entered the United Kingdom on or about 23 Jgr#@01 with her four children
and applied for asylum for herself and the childi®ine also claimed that her return to
Uganda would result in a violation by the Unitech&@om of Article 3 of the

European Convention on Human Rights ("ECHR"). Shatfter her arrival she was
diagnosed as being HIV positive. On 4 March 20@lLréspondent refused her asylum
claim and her human rights claim. On appeal todgmdicator she did not insist upon

her asylum claim but insisted on her human rigtasrc The adjudicator allowed her



appeal on the basis that her removal to Ugandadnatringe her rights under

Article 3 of the ECHR. The Secretary of State apgmbagainst the adjudicator's

decision and in a determination notified on 24 dayn2003 the Immigration Appeal

Tribunal ("IAT") allowed the Secretary of Statefspaal on the basis of the decision

of the Court of Appeal ik v Secretary of State for the Home Departni@o01]

Imm A.R. 11, which held that as treatment for All@8s available in Uganda removal

to that country would not amount to inhuman or degrg treatment under Article 3

of the ECHR on the ground that the appellant migittbe able to afford all the

treatment that he might require. Having allowed3keretary of State's appeal, the

IAT in the last two paragraphs of its determinatveent on to state as follows:

7.

However, in our opinion there are exceptionaamstances in this
case and we strongly recommend that before reni®eainsidered the
Secretary of State reviews all the facts afreshfidethat the
claimant is the head of a family, which includeg @hild who is
already suffering AIDS and three others who miglatbbe vulnerable.
Also the claimant, it would seem, has no immediateily in Uganda
and she herself last lived there seven years agen®er medical
condition it is not unreasonable to assume thathgity to obtain
appropriate treatment and to provide for her fanmliganda would
be extremely limited. We have no real reason tddber claim that
she would have no support of any kind - emotiomairal or physical -
in Uganda.

The appeal is allowed but we recommend a syrefiath
reconsideration of all relevant facts."

[2] On 20 October 2003 the Glasgow solicitors fog petitioner wrote to the

respondent in the following terms:

"We note that the Immigration Appeal Tribunal whilgluctantly allowing the
Secretary of State's appeal in this matter recordeta sympathetic
reconsideration of all the relevant facts, as thaye stated in paragraph 8 of
that determination. We wonder if you can confirrattbuch a reconsideration
is taking place. Further, we wonder if you coulafoon what further
documentation and information you require to allaw to come to a positive
decision in favour of our client. We look forwaal hiearing from you as soon
as is possible.”

On 7 April 2004 they again wrote to the respondieniie following terms:



[3]

"We note there has been no response to any corréspoe from either
ourselves or our client's former solicitors ..respect of the reconsideration of
this case as discussed in the Tribunal determimalito Drabu (the chairman

of the IAT) recommended a sympathetic consideraticall the relevant facts
in this case. We would be grateful if you could foon that such a
reconsideration is taking place and would urge sbate form of status, be it
humanitarian protection or discretionary leavegtanted to our client and her
dependants.

In addition to the matters raised by the Immigmaippeal Tribunal, we
would ask that you consider the five referencescatd hereto. Our client, we
would suggest, on the basis of the evidence anteteeences, is an individual
who has a positive contribution to make to UK amgarticular Scottish
society. She appears to be a selfless, generowsdinal who has touched the
lives of a great number of people. One only needsdd the enclosed
references to see that our client is someone whkbesito use what time she
has left to alleviate the suffering of others. &ha religious woman who has
used her own experiences in order to attempt toadundividuals and
organisations on the issues and problems surrogndlivi sufferers. She has
assisted with the Glasgow Women's Library, Barnardod Body Positive.
She was also involved in the African choir as noteBather C's missive.

In summary we would suggest that there are compests and compelling
reasons as to why our client should be grantedsstdbng with her
dependants outwith the immigration rules.

We would be grateful if consideration could be gies a matter of some
urgency. You will note the Tribunal determinatioasypromulgated on

24 January 2003. The final decision in this casse wa2 March 2003. We
would therefore be grateful, given the fact thgear has elapsed since that
determination, for your immediate regard being trathis application. We
look forward to hearing from you in early course."

On 22 June 2004 the respondent wrote to thidqegr's Glasgow solicitors

apologising for the delay in responding and statetbllows:

"Your client's case is being considered under cuipelicy. However, in order
to progress this case, | require an up-to-date caédeport on both your client
and her daughter. This should include recent detdimedication, ongoing
treatment and prognosis in each case."

The petitioner's Glasgow solicitors subsequenthnsitted to the respondent a

medical report on the petitioner dated 28 July 206 Dr Andrew Winter,

Consultant in Genitourinary and HIV Medicine, anchedical report on the



petitioner's daughter who suffers from AIDS datesleptember 2003 from Dr Rosie
Hague, Consultant in Paediatric Infectious Diseasesimmunology.

[4] On 1 June 2005 the respondent replied to thidgeer's Glasgow solicitors.
In paragraph 1 of that letter he stated as follows:

"Thank you for your letter of 7 April 2004 and selysient correspondence in
which you have asked for your representations ¢ralbef your above named
client to be considered as an application for Hutaaan Protection or
Discretionary Leave. Please accept my apologiethtolengthy delay in

replying.”
At paragraphs 5 and 6 he stated as follows:

"5. You have asked that your client's case be @dered following the
recommendation of the Immigration Appeal Tribundésermination
which was promulgated on 24 January 2003. The fiebdismissed
your client's Article 3 claim under the Europeam@ention on Human
Rights, but recommended that before removal isidensd a
sympathetic reconsideration of all the facts isartaken. You also ask
that we take into consideration the references fitwenvarious
charitable organisations who confirm that yourrdiimakes a positive
contribution to the United Kingdom and in partiaula Scottish
society.

6. All the points raised in your submissions wesasidered when the
earlier claim was determined. They were dealt witthe letter giving
reasons for refusal/appeal determination of 24 @gn2003. Although
your submissions are not significantly differerdrfr the material that
has previously been considered, | have, as thaifallrecommended,
reconsidered the relevant factors of this case."

In paragraph 7 the respondent referred to the tedical reports submitted and in
paragraph 8 to the information contained in thedaHome Office Country
Information and Policy Unit (CIPU) report dated Gm¢r 2004. He went on to state as
follows:

"9. Taking the various aspects of this report extoount, | conclude that
your client and her daughter will be able to coméimnd manage their
treatment on their return to Uganda. | conclude titia most recently
obtained medical reports do not add additional fteig your client's

case and do not create a realistic prospect oesscc

10. | have read the supporting letters from théowsrorganisations
praising your client's dedication to her charitalbtek. Whilst



appreciating that Mrs M has been a valued memb#reofommunity
during her stay in the United Kingdom, this doetgiwve rise to
granting Leave to Remain in the United Kingdom. réhis no reason
why Mrs M cannot continue to help others in Ugantien she
returns. | therefore conclude that these lettersat@reate a realistic
prospect of success.

11. Having fully reviewed all the factors of thigse, as well as
considering the recently obtained medical repartssupporting
letters, | am not prepared to reverse our decisighMarch 2001.

12.  Asthe Secretary of State has decided notv&rse the decision on the
earlier claim and has determined your submissionsad amount to a
fresh claim, you have no further right of appeal.

13. The asylum claim has been reconsidered ohakvidence available,
including the further representations, but we arepnepared to reverse
our decision of 4 March 2001 upheld by the ImmigratAppeal
Tribunal on 24 January 2003.

14. It has been concluded for the reasons giveueath@at your client does
not qualify for humanitarian protection or for lit®ed leave to enter or
remain in the United Kingdom in accordance with poblished Home
Office Asylum Policy Instruction on Discretionargéave."

[5] On 14 June 2005 the petitioner's Glasgow dolisiwrote to the respondent
noting his position in respect of the Article 3 teaiand stated that, standing the very
recent decision of the House of LorddNv Secretary of State for the Home
Departmen{2005] 2 AC 296, it appeared that "in terms of fda&, our client is in
somewhat of a difficult situation". The letter theent on to state that one matter
which did not appear to have been considered byeg@ondent was that of Article 8
of the ECHR, and continued as follows:

"We note that in paragraph 10 of the aforementidaetdr you have read the
supporting letters from the various organisatior@sgmng our client's
charitable work. We note that you appreciate thes M has been a valued
member of the community during her stay in the &ohiKingdom. What we
would have to take issue with is your assertion ke M would be able to
continue her good work for others should she hametd to Uganda. It is our
position that our client's charitable work and bentacts and liaisons and
assistance provided to others in the totality efwlork she does for the variety
of charities establishes that Mrs M has a privif¢grn the United Kingdom.
As you will be aware private and family life arelde treated under separate
heads.



It is our client's position that removal from theiteéd Kingdom would entirely
disrupt that private life. Should our client beureted to Uganda she believes
there is no way she would actually be able to acoesdication for her and her
daughter. Such is the current employment positiddganda that our client
believes there is absolutely no prospect that shiéevable to be engaged in
employment. She has no family in Uganda. She gasuan orphan and
other relatives have died.

Whilst our client is well enough now to continuelwher work she does not
believe that she would be able to access sufficreadication to allow her to
care for her children.

In summation of the above we would therefore subonytou that removal
from the United Kingdom would completely disruptr @lient's private life.
We would also refer you to the decision of the Iration Appeal Tribunal

of 24 January 2003 at paragraph 7. You will nog the Tribunal has already
decided that there are exceptional circumstanctsdrcase. We would
therefore suggest to you that removal of our clier@ompletely disrupting her
private life would therefore necessarily be dispmipnate in terms of the
currently settled case law as in the House of Ldetssion inRazgarand the
Court of Appeal irHuang

We would therefore be grateful if you could confitinat you would be in a
position to grant leave to remain to our clientlo@ basis of her private life
and that removal would be disproportionate to tkesUegitimate aims.

One other matter, which did not appear to have éorpart of your
consideration, is the potential breach of Articlecgasioned to our client by
having to watch her daughter suffer should sheshemed to Uganda.”

On 27 June 2005 the petitioner's Glasgow soliciiode to the respondent enclosing

a letter of support for her application from a lget in International Health at Queen

Margaret University College, Edinburgh and stating:

"We would suggest to you that there is every pdgsilthat our client would
suffer a breach of Article 3 whilst watching heudhter die."

On 23 March 2006 the respondent replied topisttioner personally. At

paragraphs 5 to 10 he stated as follows:

"5. Some points raised in your submissions wereicaned when the
earlier claim was determined. They were dealt witpour appeal
determination dated 24 January 2003 and the retdigatther
representations letter of 2 June 2005.



6. The remaining points raised in your submissitaisgen together with
the material previously considered in the lettesuld not have created
a realistic prospect of success.

7. In their letters of 14 June and 27 June 2005 yepresentatives have
stated that you would be unable to access medeztitent for
yourself and your daughter if you were to returtganda. However,
this aspect of your claim was considered at yopeapof 23 January
2003 and in the refusal letter of 2 June 2005 whesas concluded
that you and your daughter would be able to coetemd manage your
treatment on return to Uganda as the medical treattfor HIV/AIDS
there was more than adequate.

8. Your representatives have also stated that yglts under Article 3 of
the Human Rights Act 1998ic) would be breached should you be
returned to Uganda as there is a possibility thatwould have to
watch your daughter die. However, as stated abowayr letter of
2 June 2005 we indicated that there was indeedaaltteatment
available to yourself and your daughter in Uganataia this respect it
is not accepted that your daughter would have fiersto the extent
that your representatives are stating. It is tlgeshot accepted that
your rights under Article 3 of the Human Rights A&98(sic) would
be breached as you claim.

9. Your representatives have further stated that y@moval to Uganda
would affect your wellbeing as you would not beeata find
employment. However, it is considered that youmetathat you
would be unable to find employment are entirelycsietive.
Nevertheless, being unable to find employmenteaspibsition many
people in the world unfortunately find themselvesnd it is not
sufficiently compelling or compassionate to warramgrant of leave
outside the Immigration Rules.

10. Your representatives have further stated that gemoval to Uganda
would affect your wellbeing as you would not hang éamily to
support you there. However, it is noted that, besigbur dependant
children, to our knowledge, you do not have anyothmily members
to support you here in the UK. In this respeds itot considered that
your removal to Uganda is justified."

At paragraphs 11 and 12 the respondent consideessiibmissions relating to private
and family life under Article 8 of the ECHR andeefed them.

[7] At the hearing of this application for judiciedview it was accepted by both
counsel that in his letters of 1 June 2005 and 28k 2006 the respondent had

considered three questions: (1) Was the petitiengtled to humanitarian protection?



(2) Was the petitioner entitled to discretionagMe to remain in the United
Kingdom? (3) Was there a fresh claim? At the outééiis submissions Mr Forrest
for the petitioner made clear that he was not ehgihg the decision of the
respondent on the issues of humanitarian protectidresh claim and that his
challenge was restricted to the respondent's decret to grant the petitioner
discretionary leave to remain in the United Kingdd#e accepted that Articles 3 and
8 of the ECHR could not be invoked. His submissi@s that the Secretary of State
had not properly considered the facts in ordercimde whether they were so
compelling as to warrant the grant of discretiorlaave to remain in the United
Kingdom.

[8] Mr Forrest first submitted that the petitioriexd been prejudiced by the delay
on the part of the respondent in reconsideringchse following upon the decision of
the IAT. That decision was dated 24 January 20@Btlaa first communication from
the respondent thereafter was dated 22 June 20@4first decision letter was dated
1 June 2005. The petitioner had a legitimate exgbiect that her case would be
reconsidered in view of what the IAT had statedanagraph 8 of its decision and the
longer the Secretary of State had taken to coniigecircumstances of her case the
more the petitioner had suffered prejudice. Seggridl submitted that the respondent
had not taken into account what the IAT had statqhragraph 7 of its decision. He
should have addressed his mind to the facts stiéedin but he had failed to do so.
His decision should therefore be reduced so thabhl reach a fresh decision based
on reconsideration of those facts.

[9] Mr Stewart for the respondent submitted that pletitioner could make

nothing of the delay by the respondent in recomsidehis case as any prejudice

arising therefrom was not sufficiently substanttagive rise to a ground of challenge



of the respondent's decision. In the context of ignation law the delay in this case
could not properly be described as substantiakdfred to the decision of the
Immigration Appeal Tribunal dated 9 March 2009MB v Secretary of State for the
Home Departmenin which the Tribunal stated at paragraph 28:
"Delay in decision-making may cause an individwdlose specific advantages
or opportunities which timeous decision-making veblihve conferred ... But
in each case it is the effect of delay which asgist claimant's proportionality
argument. It is very difficult to envisage a casevhich the removal of
someone who had no claim to enter and no clainmternational protection
would be disproportionate merely because of a delagcision-making
which had had no disadvantage ... or which hadeabto the creation of
circumstances which themselves made removal disptiopate. It is the
effects of delay to which an adjudicator shouldkloather than to the fact or
extent of delay itself. Delay by itself would betiso much really
determinative as rarely ever significant."
Reference was also made to the decision of thet@béppeal inStrbacv Secretary
of State for the Home DepartmgB005] EWCA Civ 848 at paras 25-32. In the
present case the claim based on interference withtp life was at best tenuous.
[10] Inresponse to the submission that the respoindiad not properly taken into
account the content of paragraph 7 of the IAT'ssil@t Mr Stewart pointed out that
the IAT's recommendation in paragraph 8 of a syhmggat reconsideration of all the
facts amounted to no more than an invitation toSberetary of State and was in
effect a pleaad misericordiamThe invitation was that the respondent shoulderev
all the facts afresh and take the factors mentidnyetthe IAT in paragraph 7 into
account in considering whether to grant discretipt@ave to remain in the United
Kingdom. Mr Stewart submitted that the respondexat properly carried out that task,
as was clear from the content of paragraph 6 ofiécssion letter of 1 June 2005, in
which he stated that, although the petitioner'srssbions were not significantly

different from the material that had previously beensidered, he had, as the

Tribunal recommended, reconsidered the relevatbisof this case. The remainder



of the letter indicated that he had indeed consillall the relevant factors, including
taking into account an up-dated CIPU report. Hisctasion in paragraph 9 of that
decision letter could not be faulted. There hadetoge been no ground demonstrated
by the petitioner for interfering with the respontg exercise of his discretion.
Reference was made tacdonald's Immigration Law and Practi¢g” Ed, 2005) at
p 825, para 12.174, headed "Humanitarian ProteetmhDiscretionary Leave",
wherein it is stated as follows:
"Where humanitarian protection is not warrantedeearkers must consider
whether a grant of discretionary leave is appropridlumanitarian protection
is not afforded to those whose claim rests on éversty of a medical
condition, who may instead be eligible for disayatiry leave. A person who
would be excluded under 1F(b) of the Refugee Catmenvill similarly be
excluded from humanitarian protection, but woul@ldgy for a grant of
discretionary leave if his or her removal woulddmie the ECHR.
Discretionary leave is granted where removal waoNolve a direct breach of
Article 8 ECHR ..., and is also appropriate in neatlor other humanitarian
cases where return would breach Article 3(or 8) RCahd for
unaccompanied children who qualify for neither asylnor humanitarian
protection but for whom there are not adequateptem® arrangements
available in their own country. Other cases whichld warrant the grant of
discretionary leave for unsuccessful asylum seeketsd require facts 'so
compelling that it is considered appropriate tangjsome form of leave'."
The quotation at the end of the above passagenstinie Home Office Asylum Policy
Instruction on Discretionary Leave. So far as maldiases are concerned, para 2.3 of
that Instruction (quoted in footnote 8 at p 826ézficdonald states that "the United
Kingdom's obligations would only be engaged whajel{e United Kingdom can be
regarded as having assumed responsibility forrtiridual's care; (b) there is
credible evidence that return, due to completeratesef medical treatment in the
country concerned, would significantly reduce tppleant's life expectancy; and (c)

return would subject them to acute physical andtaieuffering”. Those conditions,

said Mr Stewart, had not been satisfied in thegresase.



[11] In my opinion the submissions for the respandee correct. | do not think it
can be said that the delay by the respondent onsedering the petitioner's case
caused her prejudice of sufficient substance gsvrise to a ground of challenge of
his decision. | accept that, although the periodedéy was clearly undesirable, it was
not, in the context of immigration law, substantib doubt in any case of this nature
delay in reaching a decision means that the apylimacomes more settled in this
country, but it is clear that that in itself is uficient to vitiate the decision ultimately
reached. The delay has to have been of such esereduo have caused substantial
prejudice to the applicant. | conclude that thexgéh this case was not of such a
nature.

[12] Further, | am of the opinion that there ismerit in the submission that the
respondent failed properly to consider the factoestioned in paragraph 7 of the
IAT's decision of 24 January 2003. In paragraph Biodecision letter of 1 June
2005 the respondent expressly stated that he Isathéal ribunal recommended,
reconsidered the relevant factors of this case'teldeer, it is clear from the content
of that decision letter, and indeed the conteti®subsequent decision letter dated
23 March 2006, that he closely reconsidered thetsnefrthe petitioner's case. No
reported case was cited in the course of the hgpariwhich a court had on judicial
review overturned a decision of the Secretary ateStefusing to grant discretionary
leave to remain in the United Kingdom. In my opimibwould require to be shown
that the Secretary of State had acted irrationalhgfusing to grant discretionary
leave before a court on judicial review could ouenthis decision. It is clear that the
Secretary of State has a policy for consideraticth@ grant of discretionary leave,
including a specific policy for medical cases, whia my view he properly applied to

the circumstances of the petitioner. In the presase there is no basis for interfering



with the decision of the Secretary of State tosefto grant discretionary leave to
remain on reconsideration of the factors referceith fparagraph 7 of the IAT's

decision.

[13] For the above reasons | shall dismiss thdipaeti



