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STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision m&y a delegate of the Minister for
Immigration to refuse to grant the applicant a &bton (Class XA) visa under s.65 of
theMigration Act 1958the Act).

The applicant, who claims to be a citizen of Neppplied to the Department of
Immigration for the visa on [date deleted undeB%(2) of theMigration Act 1958as
this information may identify the applicant] Noveent2011.

The delegate refused to grant the visa [in] Maf@bh22 and the applicant applied to the
Tribunal for review of that decision.

RELEVANT LAW

4.

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the
prescribed criteria for the visa have been satisflée criteria for a protection visa are
set out in s.36 of the Act and Part 866 of Schedutethe Migration Regulations 1994
(the Regulations). An applicant for the visa musetrone of the alternative criteria in
s.36(2)(a), (aa), (b), or (c). That is, the appltda either a person in respect of whom
Australia has protection obligations under the 1@8hvention relating to the Status of
Refugees as amended by the 1967 Protocol relatitigetStatus of Refugees (together,
the Refugees Convention, or the Convention), ootber ‘complementary protection’
grounds, or is a member of the same family uné person in respect of whom
Australia has protection obligations under s.36{&] that person holds a protection
visa.

Refugee criterion

5.

Section 36(2)(a) provides that a criterion for atection visa is that the applicant for
the visa is a non-citizen in Australia in respdoivbom the Minister is satisfied
Australia has protection obligations under the ge&s Convention.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations in respect of people who are refugsesedined in Article 1 of the
Convention. Article 1A(2) relevantly defines a rgée as any person who:

owing to well-founded fear of being persecutedéasons of race, religion,
nationality, membership of a particular social gpoar political opinion, is
outside the country of his nationality and is ureabf, owing to such fear, is
unwilling to avail himself of the protection of tr@untry; or who, not having
a nationality and being outside the country offoisner habitual residence, is
unable or, owing to such fear, is unwilling to netuo it.

The High Court has considered this definition mumber of cases, notabGhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225MIEA v
Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293IIMA v Haiji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents
S152/20032004) 222 CLR 1Applicant S v MIMA2004) 217 CLR 387Appellant
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11.

12.

13.

14.

S395/2002 v MIMA2003) 216 CLR 4735ZATV v MIAG2007) 233 CLR 18 and
SZFDV v MIAC(2007) 233 CLR 51.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention diefin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve ‘serious harm’ to the applicant (s.91R())(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haraudes, for example, a threat to
life or liberty, significant physical harassmentlbtreatment, or significant economic
hardship or denial of access to basic servicegoiatiof capacity to earn a livelihood,
where such hardship or denial threatens the appléceapacity to subsist: s.91R(2) of
the Act. The High Court has explained that persenunay be directed against a
person as an individual or as a member of a grole.persecution must have an
official quality, in the sense that it is officiar officially tolerated or uncontrollable by
the authorities of the country of nationality. Hoxge, the threat of harm need not be
the product of government policy; it may be enotlgit the government has failed or is
unable to protect the applicant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persasuto

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besolelyattributable to a Convention reason. However,gergon for multiple
motivations will not satisfy the relevant test .sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
S.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for agamtion reason must be a ‘well-
founded’ fear. This adds an objective requiremerhé requirement that an applicant
must in fact hold such a fear. A person has a “ieelhded fear’ of persecution under
the Convention if they have genuine fear foundeohug ‘real chance’ of being
persecuted for a Convention stipulated reasonaAifewell-founded where there is a
real substantial basis for it but not if it is mgrassumed or based on mere speculation.
A ‘real chance’ is one that is not remote or insabsal or a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lkseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisesrféar, to return to his or her country
of former habitual residence. The expression ‘tleéqetion of that country’ in the
second limb of Article 1A(2) is concerned with exi@ or diplomatic protection
extended to citizens abroad. Internal protectiamerertheless relevant to the first limb



15.

of the definition, in particular to whether a feamwell-founded and whether the
conduct giving rise to the fear is persecution.

Whether an applicant is a person in respect of whaostralia has protection

obligations is to be assessed upon the facts getist when the decision is made and
requires a consideration of the matter in relatmthe reasonably foreseeable future.

Complementary protection criterion

16.

17.

18.

If a person is found not to meet the refugee ddtein s.36(2)(a), he or she may
nevertheless meet the criteria for the grant afoéegtion visa if he or she is a non-
citizen in Australia in respect of whom the Minisie satisfied Australia has protection
obligations because the Minister has substantalmgis for believing that, as a
necessary and foreseeable consequence of theaag®ing removed from Australia
to a receiving country, there is a real risk thebh she will suffer significant harm:
s.36(2)(aa) (‘the complementary protection crite?io

‘Significant harm’ for these purposes is exhausyidefined in s.36(2A): s.5(1). A
person will suffer significant harm if he or shdleie arbitrarily deprived of their life;

or the death penalty will be carried out on thespar or the person will be subjected to
torture; or to cruel or inhuman treatment or pumieht; or to degrading treatment or
punishment. ‘Cruel or inhuman treatment or punishimélegrading treatment or
punishment’, and ‘torture’, are further definedsib(1) of the Act.

There are certain circumstances in which therakisrt not to be a real risk that an
applicant will suffer significant harm in a countijhese arise where it would be
reasonable for the applicant to relocate to an affélae country where there would not
be a real risk that the applicant will suffer sigrant harm; where the applicant could
obtain, from an authority of the country, protentsuch that there would not be a real
risk that the applicant will suffer significant Inaror where the real risk is one faced by
the population of the country generally and isfaoed by the applicant personally:
s.36(2B) of the Act.

CLAIMSAND EVIDENCE

19.

20.

The Tribunal has before it the Department’s file #ime Tribunal’s file relating to the
applicant. The Tribunal also has had regard torthterial referred to in the delegate’s
decision, and other material available to it fromaage of sources.

Theapplicant appeared before the Tribunal [in] SepEn2012 to give evidence and
present arguments. The Tribunal hearing was coadweith the assistance of an
interpreter in the Nepali and English languages.

Departmental file

21.

22.

In her application for protection submitted [in] Womber 2011, the applicant provided
the following information.

She completed the application herself, with nostaste from another person. She was
born in [Village 1], Nepal. She is of the Hinddigeon and is a citizen of Nepal and no
other country. She married [in July 2008] and étked to Australia on a student
dependent visa as her husband was intending tg stuslustralia. She was issued a
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24,
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27.

28.

29.

30.

31.

passport by the government of Nepal in Septemb@8 20d first arrived in Australia
[in] June 20009.

The applicant states that she lived from birthlu@nuary 2009 in [Village 1], Nepal.
She completed [school] in April 2005. She claitmat tshe left Nepal so that she could
earn money to fulfil her family’s needs. She cameturn to her old home village in
[Village 1] because of problems with Maoists there.

She also claims that the people who betrayed tieerfare always looking to harm her
and her family. Also, her family will suffer frofmunger and poverty if she returns to
Nepal because she would be jobless in Nepal.

The applicant states that in 2008 her father vkasdipolitical leader and he was
against the Maoists. So the Maoists threatenddtim her family. Her father was
betrayed and thrown into jail by his own friendsldiney might harm her also.

Her family consists of her mother, father, herseldl 4 [siblings]. Her father was sent
to prison through being betrayed by his friendbisTmeant there was no source of
income in their home so the applicant had to cam&ustralia for income. She has
many responsibilities towards her family. Her harsdh who she travelled with to
Australia, has left her. The people who betrayedfather always threaten her family
saying they will hurt them if her father says amythagainst them to the police. She
does not want to return to Nepal. She has to &tek her family and if possible bring
them to Australia to give them a better life. [Grilgling] is in the UK. She went there
10 months ago.

She does not think the authorities will protect hiéithey could, she would never have
applied for protection in Australia. EverybodyNiepal takes a bribe. Her family are
poor and cannot afford the bribe. Also, she isregjdribes.

The applicant departed Nepal [in] June 2009 legallg had no difficulty obtaining a
passport. She is in regular contact with her fadyl phone. She returned to Nepal in
January 2010 to visit her sister who was badlyregu

At her interview with the delegate the applicaateatl that her father is a member of the
Rastriya Prajatantra Party (RPP) and is theretogeted by prominent Maoists in
Kathmandu. They have threatened the whole farHidy.father was kidnapped by
Maoists in 2005.

The applicant claims to be a member of a particsdaral group — “women in Nepal”,
or “women in Nepal separated from their husban8ike clarified that her father was in
prison for 2.5 years as a result of a businessidealving land. The person selling the
land was a fraud and her father was blamed. Hem@asson for longer than usual
because her mother did not have the money to paylawyer. Also, her sister
suffered significant physical ill-treatment frometiouth Communist League (YCL).
They attacked her because of her father and shényuasd. The applicant fears she
will be subjected to similar harm.

The applicant stated that she will not be ableufipsrt her family financially if she
returns to Nepal. Her family currently live in Katandu, but she will have nowhere to
live if she has to go back to Nepal and her famwilly starve.



Tribunal file

32.

33.

34.

35.

36.

37.

38.

39.

The applicant attended a hearing [in] Septembe 20l gave the following evidence
in support of her application for protection.

The applicant confirmed that she completed heregtain visa application herself with
no assistance. She clarified that she was awateeafontents of her application and
the contents were true and correct.

The applicant confirmed her date and place of pivén religion, and her citizenship.
She confirmed that her parents and 3 [siblingsijenily live in Kathmandu and 1
[sibling] lives in the UK as a temporary resideithe applicant clarified that she and
her husband do not live together anymore and sthéédard that he is living with
another wife. She does not know if he is in Nepah Australia but she thinks he may
be in Sydney.

The applicant stated that she and her family Miftdge 1] and moved to Kathmandu

in about 2007 or 2008. It was after she left sthod before she married. She
confirmed that she married in July 2008. She dtdtat she is not in contact with her
husband as she only has his old phone numberh&hkeeen in contact with his mother
who told her that he is living with another womarhe applicant clarified that she
moved to Kathmandu with her family and that thely Iste in Kathmandu.

In response to questions from the Tribunal theiappt stated that she first arrived in
Australia on a student dependent visa [in] Jun@2®he returned to Nepal [in] July
2009 and arrived back in Australia [in] July 2008he travelled to Nepal again [in]
January 2010 and returned to Australia [in] Felyr@&10. She confirmed that she
contacted the Tribunal recently inquiring aboutpihegress of her review application
because she wanted to return to Nepal to see imdiyflaecause her father needs an
operation and she wanted to be there at that tieie clarified that her father is due to
go to hospital in about 15 days from the date efttharing.

The applicant stated that one of her [siblingsjtiglying for [a] Bachelor’'s Degree and
one is in [high] school. The other [sibling] in p& wants to study nursing, and would
prefer to study in Australia rather than Nepal, boar at the moment it is too
expensive and the family cannot afford for herttmlg in Australia. The applicant
clarified that a person has to pay fees before tla@ystudy at university in Nepal.

The applicant stated that her father used to delahid. This was the family’s source
of income when they lived in [Village 1] Her fathtgas not worked since they moved
to Kathmandu. The family rely on the income shedse¢hem from Australia and the
income her [sibling] in the UK sends them. Thelmapt confirmed that after she
completed secondary school she worked in an odficeher work involved answering
phones, making tea and cleaning. She statedrti#aistralia she works in the fruit
picking and harvest industry.

The applicant confirmed that she obtained her pasgp2008 because she was
preparing to travel to Australia and that she hagmblem obtaining her passport and
no problem departing and re-entering Nepal. Sitedtthat the costs of her travel to
Australia and her and her husband’s visa applinatiwere all paid for by her husband.
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The applicant stated that her father’s problema e Maoists occurred when the
family lived in [Village 1]. She stated that whehe was born her father [worked for]
the Prime Minister at that time and he spent mbhitime in Kathmandu. After she
was born her mother was having difficulty managang so her father left that job and
came back to [Village 1]. Her father was a knowenmber of the Rastriya Prajatantra
Party (RPP) and he always went around the villaged to get people to join the RPP.
In 2005 her father was kidnapped by Maoists and feglabout one month. He was
released and the Maoists warned him not to camgarghe RPP. They wanted him to
promote the Maoist party and get people to joinMla®ists. Eventually the family
moved to Kathmandu.

The Tribunal asked the applicant why she does aoit vo return to Nepal. She
responded that it would be very hard for her in &lef@Before she was married, but now
she is not married so she would have to live wahfamily and try making her own
living there. Her husband’s family have told hiee £annot go back and live with them
because her husband has another wife. Her husbtamdily live in Kathmandu and
[Village 1]. They go back and forth between the twwns.

The applicant stated that she did not apply fotgmtoon until November 2011 because
before that she was with her husband. But heditbér and he is with another wife
and she is on her own now. He left her about 2 months before her visa was about
to expire. He told her he did not want her anynare she had to get her own visa.
She asked friends what she should do and they steghshe apply for a protection
visa.

The applicant stated that she could not rememleeexhct date she and her husband
separated. Her in-laws told her parents that reewvtln another wife. She learnt this
about 2 months ago. The applicant thinks her mhaes in Sydney. She and her

husband are not legally divorced, but he is liwvith another woman. She does not
have any contact with her husband now.

The applicant stated that her family still ownsiitireme in [Village 1] but the house is
locked. After she married she and her husband iwé&athmandu. She has returned
to [Village 1] a few times since her family movedkathmandu, but this was with her
husband as his mother teaches in [Village 1]

The applicant stated that the Maoists have locleddmily home in [Village 1]. The
applicant clarified that her father was imprisomedpril 2009; it was the year she
came to Australia. He was released in Novembet 2@he clarified that he was
imprisoned because of a business deal involving. lather father was not the main
guilty person. Two months before she left Neppéeson involved in the land deal
threatened her father with not letting her comAdustralia. If she tried he would create
problems at the airport for her. In response testjons from the Tribunal the applicant
stated that this man could do this because he wasvarful man and a leader of the
Maoist party. In response to questions from thbulral the applicant clarified that this
was possibly just a threat, particularly as sherm@difficulty obtaining a passport or
exiting or re-entering Nepal.

The applicant stated that her sister had beenmégtenembers of the Youth
Communist League (YCL) and needed to be treatéadspital for her injuries. She
stated that her family are too afraid to returfMitiage 1] because her father had to
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pay a loan to a neighbour and their house islstiked. They would be too afraid to
break the lock. Even though her father has bdeased from prison the people
involved are still calling her mother and threatgnher. The threats are about the land
deal that resulted in her father going to prison.

In response to questions from the Tribunal theiagpt stated that nothing else has
happened to her father or other members of helyasimice her father was released
from prison in November 2011. She stated thatepadlese culture after a person has
been in prison they are looked at very badly. tBiks this may be why she had
problems with her husband.

The Tribunal asked the applicant what effect sbeght her marriage breakdown
would have on her life in Nepal. She respondethbaparents have told her to look
after herself as they will not be able to suppert HHer life would be very hard. Her
parents are finding it very hard to support heslisgs]. They have told her that it was
her decision to marry the man she married, notgheshe clarified that she would have
to go and live with her parents and [siblings] iatkmandu as she has nowhere else to
go. The applicant stated that she used to senkhf&wvs money from her earnings in
Australia but now she sends money to her parestsad. If she has to go back to
Nepal she won't be able to give her parents moneitlaey have come to rely on it.
There will be a lot of financial difficulty if shieas to go back to Nepal.

The applicant stated that it is very hard in Nédpalwvomen who have separated. It is
not like Australia. She has no skills useful foroyment and society will look down
on her. They will not see her as the same persenwvas before she was married
Nepalese society is not like Australian society aftdr a person has separated
everyone gets to know about it. People will say tengs to her and they will speak
badly about her behind her back. After a marriagaks down the woman is blamed.
They will say it is her fault. It will be very hato find work. Her [sibling] is more
educated than she is and she has no work. Theapiphas only done farm work in
Australia. She has not been able to save monbgrasusband’s education in Australia
was very expensive. Also they sent money backstéamily. Now she sends money
back to her family. So she has no money savellerlhusband had become qualified it
would have been good for both of them. But nowy thie separated, she will not
benefit from his education in Australia.

The applicant stated that she would like to obsagqualification herself but she cannot.
She only finished [grade deleted: s.43192)] at sthod then left. She and her
[sibling] work to support their family. She has sklls to be able to find good
employment in Nepal. Her previous employer isaraker there. The office where she
worked before is closed. She only earned abo@03NEpalese rupees a month
anyway and that is not enough to pay rent, muchflesd and other expenses.

In response to questions from the Tribunal theiappt clarified that it would be hard
to live and work in [Village 1]. Itis a small \éige and there is no employment there.

In response to questions from the Tribunal theiappt stated that she does not think
she will file for divorce in Nepal because her harsth would be the stronger party and
she does not think she could get anything fromdsnhe and his family are more
powerful than she and her family.



53. The applicant stated that if she had to go badkepal she would go back with nothing
and have to start from zero. She does not wag teack to Nepal. Life will be a hard
struggle for herself and her family. It will beryehard for her to survive now that she
is no longer with her husband.

Independent Country Information
The Rastriya Prajatantra Party and Maoists

54. A number of information sources indicate that Camrst Party Nepal-Maoist (CPN-
M) and YCL cadres have employed violence and imtation against their political
opponents in areas of the country outside Kathmandluding members of the RPP-N
and the party it broke away from in the mid 206@se Rastriya Prajatantra Party
(RPP). A large proportion of these incidents appeaccur in regional Nepal? *°>°”’
8910 For example:

e In April 2011, four RPP-N members were injured liasties with YCL cadres in
Basantaput!

* InJuly 2009, it was reported that YCL cadres &kacparticipants in a pro-
monarchist campaign organised by the RPP-N in Kaiskiict, injuring 11
people, including six RPP-N activists.

* In March 2008Reporters Nepadaid that “Maoists and YCL activists” had
stormed the RPP-N’s Rolpa district office, Chitwaetting it on fire and
prompting two RPP-N members to go into hidifg.

55. Reports indicate that some Maoist cadres, mairdgdlbelonging to the YCL, engaged
in sporadic acts of physical violence and brutaigainst opponents, including pro-

! Banks, A. et al. 2011, ‘NepaPolitical Handbook of the Wor|dCQ Press, Washington

2 ‘Incidents of CPN-Maoist targeting other partigsce the April 2006 cease-fire’ n.d., South Asiarbesm
Portal website kttp://www.satp.org/satporgtp/countries/nepal/dasaiitargetingpartyceasefire.btm

3 ‘Four RPP-N Cadres injured in YCL’ assault’ 20NEpal Mountain New27 April
<http://www.nepalmountainnews.com/cms/?p=25286

*‘Abduction charge on YCL men’ 2016Kantipur, 10 May
<http://www.ekantipur.com/2010/05/10/capital/abdontcharge-on-ycl-men/31403%/#

® Paudel, D 2010, ‘Local Administration impose curfia Myagdi’, MyRepublica.com13 February
<http://www.myrepublica.com/portal/index.php?actioews_details&news_id=15094#

®Refugee Documentation Centre (Ireland) 20@fyrmation on the Youth Communist League (YGlBebruary
<http://www.unhcr.org/refworld/pdfid/4b8fcblelc.pdf

" Paudel, D 2010, ‘Local Administration impose curfim Myagdi’, MyRepublica.com13 February,
<http://www.myrepublica.com/portal/index.php?actioews_details&news_id=15094+#

8 South Asia Terrorism Portal 201Moung Communist League
<http://www.satp.org/satporgtp/countries/nepal/testoutfits/Y CL.htmb Accessed 4 July 2011

° US Department of State 201ountry Reports on Human Rights Practices 2010 pal\& April, Section

9 5outh Asia Terrorism Portal n.dncidents of CPN-Maoist targeting other partiescgirthe April 2006 cease-
fire <http://www.satp.org/satporgtp/countries/nepal/dassitargetingpartyceasefire.m

Y ‘Four RPP-N Cadres injured in YCL’ assault’ 20NEpal Mountain New£7 April
<http://www.nepalmountainnews.com/cms/?p=25286

2. 50uth Asia Terrorism Portal n.dncidents of CPN-Maoist targeting other partiescsirthe April 2006 cease-
fire <http://www.satp.org/satporgtp/countries/nepal/dasaiitargetingpartyceasefire.btm

1312 RPP-N Candidates in Hibernation in Rolpa’ 20B8porters Nepal2 March
<http://lwww.reportersnepal.com/newsbase/nid/6169



monarchists, in the lead up to and period followtimgjr election to government in

2008. These acts extended to abduction, tortucepamder:* * *°

56. However, according to the UN and International Sr@aroup, the level of violent
activity implicating Maoists or YCL members has ased significantly since the
2008 electiond® *° The 2008 elections saw the Maoists become thesagarty in the
Constituent Assembly, while the RPP and RPP-N wdp 2 seats between them. It
was a new situation for the Maoists and the RPPRIIE-N to be in government
together, and without an outright majority, the Ms&®were required to cooperate with
other partie$® The US Department of State (USDOS) reported tiatonwide,

Maoists and YCL members were involved in threetmalily-motivated killings in
20102%* The USDOS also reported that, in 2011, a non-gowental organisation
attributed 42 cases of torture to non-state actorg the period between January and
June, including 25 cases to Maoists, one to the &@d one to the All Nepal National
Free Students Unidf.In recent years, the Nepali Congress party (N@)@ommunist
Party of Nepal (Unified Marxist-Lenisist) (CPN-UMBEppear to have been more
frequent targets for Maoist violence than the RPRRP-N, reflecting their status as
major parties and more powerful political fd8$?

57. After the elections YCL rehabilitation centres welesed in 2009. These centres
operated during the period of insurgency and weesl@sad hocpunitive detention
facilities where villagers who were perceived toané-YCL were detainetf
Furthermore, in April 2012BBC Newseported that “Nepalese soldiers have moved
into camps where thousands of former Maoist reh@l® lived for more than five
years” as part of an integration process of formMaoist rebels into the Nepalese army.
Of an estimated 9,000 Maoists who have been cahfimeamps since 2006, 6,000 are
to be integrated into the army, with the remairtdeeceive a financial settlemeBBC
Newsquoted a Maoist military chief, who said that Slfinal now. The peace process is

14 South Asian Terrorism Portal 20Moung Communist League
<http://www.satp.org/satporgtp/countries/nepal/tastoutfits/Y CL.htmb

15 International Crisis Group 2008lepal’s Faltering Peace Procesasia Report No. 163, 19 February, pp. 6, 8
16 United Nations Security Council 200Report of the Secretary-General on the requestepiiNfor United
Nations assistance in support of its peace prqdgeged Nations Mission in Nepal (UNMIN) website,
January, pp. 2, 10htp://www.unmin.org.np/downloads/keydocs/2009-@t-0
UNMIN.SG.Report.to.SC.ENG. pdf

7 US Department of State 200@ountry Reports on Human Rights Practices for 208@pal 25 February,
Section 1

18 International Crisis Group 2008lepal’s Faltering Peace Procesasia Report No. 163, 19 February, p. 8
19 United Nations Security Council 200Report of the Secretary-General on the requestepiiNfor United
Nations assistance in support of its peace prqddeged Nations Mission in Nepal (UNMIN) websit,
January, pp. 2, 10http://www.unmin.org.np/downloads/keydocs/2009-@t-0
UNMIN.SG.Report.to.SC.ENG. pdf

Banks, A. et al. 2011, ‘NepaPolitical Handbook of the WorldCQ Press, Washington.

2L US Department of State 201ountry Reports on Human Rights Practices 2010 pall& April, Section 1
22 USs Department of State 201@ountry Reports on Human Rights Practices 2012 pal\@€4 May, Section 4
% Reporting indicates the NC and CPN-UML have sastimore attacks/intimidation efforts etc from Mssi
—See® South Asian Terrorism Portal 20MMgung Communist League
<http://www.satp.org/satporgtp/countries/nepal/tastoutfits/Y CL.htmb

24 US Department of State 20X0puntry Reports on Human Rights Practices 2009 paljé1 March, Section
1

% US Department of State 200@puntry Reports on Human Rights Practices for 208@pal 25 February,
Section 1



over. The armies have merged now” According todtttiele, however, some Maoist
hardliners have criticised the move, and see iatémgr as an effective surrend®ér.

58. An article in the Wall Street Journal, May 27, 20&Rorted the following.

Nepal dissolved its four-year-old Constituent Addgrat midnight Sunday
and set new elections after political parties fdite agree on the model of
federalism the country should adopt in a new ctutsbin. In a televised
midnight address to the nation, Baburam Bhattgpaime minister of Nepal's
Maoist-led national government, said the governnmastset Nov. 22 as the
date for fresh elections to a new Constituent ABbemThe announcement
ushered in yet another period of political crisis the tiny Himalayan nation.
Nepal elected a 601-member Constituent Assembighwalso worked as its
parliament, in April 2008 following a popular rewmion against the
monarchy in the spring of 2006. The assembly wasgbahe United Nations-
backed peace process that brought former Maois|eeinto the government
after a decade-long civil war in which more than@® people died.

The dissolution of the Constituent Assembly withautw constitution is a
huge setback for those who were looking to a newtiation, written by the
popularly elected assembly; to chart a new couoselfe war-torn and
economically lagging country....The assembly's mandais to write a new
constitution to establish a federal democratic riejos In 2008, soon after it
was constituted, the assembly voted out the mogdmehfailed to deliver a
new constitution even after extending the initeddline of May 28, 2010,
four times. Parties were divided on how many feldsietes the country
should have and whether they should be based oetlimécity of people in
that state or the geographical features of thataare

Women in Nepal, separated and divor ced women in Nepal
Employment for women in Nepal

59. The Nepalese economy remains predominately subsestggriculture, with 86 per cent
of the population living in rural areas, and 81 pent deriving their livelihoods from
agriculture. According to the Laligurans Women BRiévelopment Centre, Nepalese
women “bear great burden in household chores ancudtgral activities”, and
contribute 74 per cent of the labour input to ssiiesice economic activities and 86 per
cent of input into social and domestic work. Whilemen account for approximately
40 per cent of the total work force in Nepal, thegortedly tend to occupy lower status
jobs, and are paid less than nféin an August 2011 report, the UN Committee on the
Elimination of Discrimination Against Women notetthé high proportion of women
[employed] in the informal sector; and the wideggrprevalence of sexual harassment

in the workplace™?®

% ‘Nepal army ‘completes’ peace process with Mab2@42,BBC News11 April
<http://www.bbc.co.uk/news/world-asia-17676%38

27 yWomen in Nepal’ 2006, Laligurans Women Skill Déygment Centre website
http://www.laliguranswomenskill.org.np/nepali_womnietm

% UN Committee on the Elimination of Discriminatiagainst Women 201 TGoncluding Observations of the
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Internal displacement in Nepal

60. The Internal Displacement Monitoring Centre (IDM&ported that in 2010 up to
50,000 people remain in the Kathmandu Valley, hgwieen displaced by conflict. The
IDMC states that “some people who had fled the ladirifad managed to integrate and
find jobs, but others, including in particular inmtally displaced children and women,
were struggling to find proper accommodation oreasdasic services. They were also
exposed to trafficking, sexual exploitation, distnation and child labouf® In a
separate report, the IDMC states that displacesbpsrfrom rural Nepal who flee to
cities and towns usually leave their only assetshss a home and land, and therefore
have few means by which to pay for accommodati@hfaad. Furthermore, as
farmers, they “often lack skills required by urkemployers and are forced to do
menial low-paid and labour-intensive jobS.”

Women andivorce in Nepal

61. An article published in May 2012 indicates thattlwmore awareness of legal rights
and less attention paid to social stigma, a risimgnber of women are filing for divorce
in Nepal.” The article also indicates, howevert #ighough it is easier for women in
Nepal to file legally for divorce, “socially it'sat easier for them. Despite what the law
says, many acknowledge that society looks down wpgsrce and in most cases
blames the women for failed marriages, citing reassuch as her inability to handle
her husband or a problem she must have.” Women mvarng times blocked by
institutional biases and socially discriminatoragiices from exercising their right to
property after divorce, according to a 2011 shadeport on the Nepali government’s
fourth and fifth periodic reports on the Conventanthe Elimination of All Forms of
Discrimination Against Women, which was coordinatgdhe Forum for Women, Law
and Development:

62. In relation to remarriage after divorce for Hindomen in Nepal, the case study on
divorce in Pokhara, Nepal indicates that “divornd eemarriage is not culturally and
socially accepted in the almost all Hindu domiridapalese society” An undated
article on patriarchy and marriage in Nepal inddsahat divorced women are
stigmatised in the Hindu tradition, and a divorgemiman from a high caste/class Hindu
family would have little chance of remarriage witfier own socio-economic grot.
Another article refers to divorced women in Negalifg difficulties in remarrying in
conservative rural communitié.

2 Internal Displacement Monitoring Centre 2011, émtal Displacement: Global Overview of Trends and
Developments in 2010 — Nepal’ , UNHCR Refworld,N&rch
http://www.unhcr.org/refworld/docid/4d932elac.html
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63. The May 2012 article indicates that Chandra Tiwesgction officer at Nepal's
Supreme Court, had said that in Nepal, culturaisostill many times outweighed the
law and “even in this Zicentury, women still have to be a victim of dorieabuse
and are forced to stay as single women after desbie says, referring to cultural

norms.’®®

64. Women in Nepal were reported to “rarely receivedhme educational and
employment opportunities as mef"Women face “systemic discrimination,
particularly in rural areas, where religious anttural traditions, lack of education, and
ignorance of the law remained severe impedimentise@xercise of basic rights, such
as the right to vote or to hold property in oneaame.” Despite the 2006 Gender
Equality Act, there remained discriminatory prowiss in the law, such as the law on
property rights which favoured men in its provisdor land tenancy and division of
family property. The law provided protections foowen, including equal pay for
equal work, but “the government did not implemématse provisions, even in many
state industries.” Unmarried, widowed, and divoreganen, however, were able to
inherit parental property/.

65. The 2010 Asian Development Bank report indicates atthough “the proportion of
economically active women in Nepal is quite higmpared to other South Asian
countries,” women’s wages lagged well behind thafsaen. The wages of women in
agricultural work were lower than for men, and wonre non-agricultural wage
employment were “concentrated in low-paying angd4goductive jobs of low capital
intensity.”®

66. In relation to social security, single women whe aidows, unmarried or divorced and
are aged 60 years and over are provided with sse@lrity in Nepal. The benefit
levels of social assistance programs in Nepaleperted to be generally loW.

67. In relation to support networks for domestic viaeror single women in Nepal, it was
reported in December 2011 that the government bathblished safe houses in 15
districts, and OHCHR supported capacity-buildinghaf staff of the safe houses and of
law enforcement officials. OHCHR-Nepal further sagpd local networks in
responding to sexual and gender-based violencetied forms of discrimination,
including an initiative to declare one entire deyehent area as ‘witchcraft violence
free™“? Another report refers to Nepal's police claimiogiave women’s cells in every

% Bhusal, K. 2012Rising awareness of legal rights doubles divordesan Nepal’s capitalTrust Law, source:
Global Press Institute, 4 Mayh#tp://www.trust.org/trustlaw/news/rising-awarene$degal-rights-doubles-
divorce-rates-in-nepals-capital
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district, although this could not be confirmed. Fdenofficers in the cells had special
training in dealing with victims of domestic violsmand trafficking. There were
shelters in all districts, usually not inside pelstations, and toll-free hotlines for
various service8' In 2010, it was reported that the United Natiofild®en’s Fund
(UNICEF) supported an extensive network of pardlegemmittees in 23 districts in
Nepal, dealing with a broad range of cases, inolydiomestic violence and property
disputes’

68. Despite recent legal improvements, divorce remiglagively uncommon in Nepal, and
divorced women continue to be significantly stigised and disadvantagétThe
information that follows addresses state protedttwrwomen, employment for women,
and the effects of internal displacement in Nepal.

69. According to the Laligurans Women Skill Developm@aintre, Nepalese women are
afforded little legal protection upon divorce. lhasband initiates a divorce against his
wife, and if she has no other means of supportergdif, then he must provide
financial support to her in accordance with hisustaand income; financial support is
provided for five years. There is reportedly adsty stigma” attached to divorced
women, and women can find it difficult to re-mamyconservative rural
communities:* An article posted at the Nepal Nepal website seferthe financial
support provided by husbands to their former wags meagre allowance that was just
enough to “fill her stomach” In the past, accordiaghe article, women accepted the
“humiliating allowance probably because there wasther option for them”.

Divorced women were reportedly considered to becalided’, and unwanted by
society. The article also claims that families ¢daesed them to be an embarrassment,
and parents often took their daughters back opttef*®> According to an article posted
at RAO Online, women who are divorcees are stiggadtin the Hindu tradition; a
divorced woman from a high caste reportedly h#ie lidhance of remarriage within her
socioeconomic grouff.

70. In 2010, the Asian Development Bank reported thatraber of discriminatory
legislative provisions regarding divorce had bespealed, entitling women to
significant rights. Women were granted the righthir husband’s property after
divorce, and the provision of receiving monthlyyearly support in lieu of property.
Women are also now allowed to divorce their husbamdthe grounds of rape, while a
man can no longer divorce his wife due to her ilitgtipo bear a child. However, some
discriminatory provisions remain, enabling the rargbto divorce his wife if he can
prove that she has a sexually transmitted diseagbat she is having an affair. In the

*1 US Department of State 201Country Reports on Human Rights Practices 2010 palN& April, Section 6

“2 Asian Development Bank 2010yerview of Gender Equality and Social InclusiomNiepal p. 16
<http://www.adb.org/documents/reports/country-gerassessments/cga-nep-2010>pAtcessed 11 February
2011
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patriarchal Nepalese society, it is consideredkehfithat the husband’s accusations
would be questioned by others, and the wife wouwlidhe given the opportunity to
disprove such accusatioffs.

71. According to a 2012 paper on divorce in Nepal, worfstill face bleak prospects for
life after marital dissolution”. Piecemeal legabdges may remove some disincentives
to divorce, in that women now have theoretical asde improved property rights and
custody arrangements, and that men can no longercai their wives on the grounds
of infertility. Nonetheless, “many Nepalese womea iliterate and unaware of legal
codes”, and “even those who are literate are nateivin addition, the time and
money required to initiate and carry through a dieds likely beyond the means of
many women in Nepdf

State protection for women in Nepal

72. Although there is no information that police andigéy forces are actively
withholding protection from women, a number of tast such as police attitudes,
corruption, bribery, impunity, political intimidath and legal weaknesses, contribute to
the ineffectuality of protection for women. The &xt of police corruption and political
intimidation indicates that police could be bribemt to prosecute cases of violence
against women. Women reportedly rarely have adocesgney to pay bribes and are
also politically marginalisedf The Nepali police forces were reported by the US
Department of State Bureau of Consular Affairsanuhary 2011 to “have limited
resources and lack sufficient manpower to effettieaforce law and order. Their
services are not up to Western standards. Many caperted to the police remain
unresolved*

73. According to a 2010 Asian Development Bank (ADB)a®, the Nepal government
has formulated a national plan of action to impletri& critical areas of concern, one
being violence against woméhThe Ministry of Women, Children and Social Welfare
(MWCSW) is the key ministry for gender equality amdmen’s empowerment. The
Department of Women Development, under the MWC3Wkd after women’s
programmes. Effectiveness at all levels (minisfigpartment and district), however, is
constrained by weak capacity and inadequate ressifr¢here are both government
agencies and non-governmental organisations (N@&®h support women. For
example, the government’s Department of Women gweknt looks after women’s
programmes; NGOs, such as Women'’s Legal Serviaged®I(SUSS), Legal Aid and

47 Asian Development Bank 2010yerview of Gender Equality and Social InclusiomNiepal pp.10, 16-17
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2012
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74.

Consultancy Centre (LACC) and Agro Forestry Bassalth and Cooperatives (ABC)
Nepal, run advocacy centres and shelters. The A&xBalso reported that UNICEF
supports a district-level network of paralegal cattees, comprising women, from a
variety of cultural, socio-economic and religiowkgrounds, dealing with a range of
cases, including domestic violente.

The 2012 Human Rights Watch annual report on Nefad#és that women and girls
continue to face widespread discrimination, thahdstic violence, rape, and sexual
assault remain serious problems, and that polieyraarry out effective investigations
into crimes against wometf.In March 2012, the Asian Human Rights Commission
(AHRC) concluded that “the failure to protect wonfesm gender-based violence is
only the tip of the iceberg of the government’spimess to promote women'’s rights,
whether civil and political rights or economic, Ed@nd cultural ones®® The report
also claimed that “the state is notably failing o. guarantee women’s access to justice
... and to adopt comprehensive policies to transfdisariminatory and harmful views
and practices which constitute violations of thenwea’s rights”>°

FINDINGS AND REASONS

75.

76.

77.

The applicant travelled to Australia from Nepalaopassport issued by the government
of Nepal. The Tribunal accepts that the applicaatcitizen of Nepal and has assessed
her claims against Nepal as her country of natinal

The Tribunal finds that the applicant is outside ¢dwuntry of nationality as required by
Article 1A(2).

The applicant claims to fear returning to Nepaltfar following reasons. Her father
was betrayed by people in relation to a busineakideolving land and he served 2.5
years in prison as a result. These people stéktien the applicant’s family and she
fears she will be harmed by them if she returnddépal. The applicant’s father is a
member of the RPP and was kidnapped by Maoist®08.2 Maoists still threaten the
family, including in Kathmandu. The applicant’'steir was beaten by members of the
YCL and required hospital treatment. The applidaats she will be harmed by
Maoists and/or YCL members if she returns to Neplaé applicant fears harm as a
single female, separated from her husband. Shéevblamed for the marriage
breakdown, people will look down on her and shé fade serious discrimination. The
applicant fears that she will not find good empl@yrin Nepal and she and her family
will suffer from poverty and financial hardshipt will be very hard for her to survive
in Nepal without her husband. She would be jobies¢epal and her family will suffer
from hunger and poverty. She will have nowherivi®and her family will starve.

She will not be able to give her parents money tieye come to rely on and there will
be a lot of financial difficulty. She has no udedkills for employment and it will be
very hard to find work in Nepal. It would be hdaadlive and work in [Village 1] as it is
a small village and there is no employment th&bke will have to go back to Nepal

>3 Asian Development Bank 2010yerview of Gender Equality and Social InclusiomNiepal p.16
http://www.adb.org/documents/reports/country-gerasessments/cga-nep-2010.pdf
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with nothing and start from zero. Life will be ard struggle for herself and her family
in Nepal.

The Tribunal has to assess whether or not thexéresal chance” that the applicant will
suffer “persecution” in the reasonably foreseeéltigre in Nepal. In so doing the
Tribunal has considered whether the harm the agoliclaims to fear involves serious
harm; and whether the harm would involve systenatit discriminatory conduct,
essentially and significantly for a Convention m@as

In assessing the applicant’s claims of fearing hiarthe reasonably foreseeable future
in Nepal the Tribunal first considered the applitanlaims of harm she experienced in
the past. She claims, that as a member of hegrfatfamily, she was threatened with
harm by people involved in a business deal ovet,land by Maoists. She claims that
her father has experienced harm in the past. @tesgshat he was kidnapped by
Maoists for one month in 2005 and he was presdoredange his political allegiance
from the RPP party to supporting the Maoists. tddrer was imprisoned for 2.5 years
as a result of a land deal and betrayal by frier8ise claims that members of the YCL
beat and injured her sister. She states thatnefyf home in [Village 1] has been
locked up by Maoists. She claims that a Maoistataeed to prevent her from
departing Nepal in June 2009 when she first tradetb Australia.

The Tribunal accepts that these claims would comtorgive rise to a level of fear in
the applicant. However the Tribunal has to assésttver there is an objective basis for
her fears with regard to the reasonably foresedahlee in Nepal. That is, is there a
real chance that the harm she fears will occur@ Tribunal first considered the
veracity of the applicant’s claims. The Tribunalfal that generally the applicant is a
credible witness whose account of the experienthergelf and her family has been
reasonably consistent throughout the processimgioépplication, although slightly
embellished with regard to one matter. At the imgathe applicant stated that a person
who was a Maoist had said he would make it diftiéoit her to obtain a passport and
leave Nepal. This claim had not been raised atiamg prior to the hearing and in her
written application the applicant indicated tha¢ $lad no difficulty in obtaining a
passport or leaving Nepal. When the Tribunal pi# to the applicant at the hearing,
the applicant stated that this claim possibly jogblved “threats” and agreed that she
had obtained a passport with no difficulty and degarted and re-entered Nepal
several times without any problem. The Tribunakéfore gives this claim little

weight in assessing whether the applicant’s clafrfature harm at the hands of
Maoists are well-founded.

The Tribunal notes the following country informaticelevant to the applicant’s claims
of fearing harm from Maoists and YCL members. Thbeunal put a summary of this
information to the applicant at the hearing andtew/her response. Reports from the
South Asian Terrorism Portal, the InternationakGriGroup 2009, the United Nations
Security Council 2009 and the US Department ofeéS2@09 confirm that Maoist
cadres, including those belonging to the YCL, erglag sporadic acts of physical
violence and brutality against political opponentghe lead up to and period following
their election to government in 2008. However thagencies report that the level of
violent activity in general, including violent agty perpetrated by Maoists and the
YCL, has significantly decreased since the 2008tigles. The 2008 elections saw the
Maoists win a majority of seats in the Constitudssembly, but they did not win an
outright majority. They were therefore requiredctmperate with the RPP and other
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political parties who also won seats. After thecébn, the vast majority of the former
Maoist insurgents handed over their weapons and imezgrated into the Nepalese
army.

The applicant stated that Maoists still cause @ison and threaten to harm her family.

The Tribunal noted recent political events whiath e a political deadlock over the
drafting of a new Constitution in Nepal and pratester the issue of whether states in

a new federal system would be divided along ethnés. Several political parties have
resigned from the coalition government and the pnminister has called for elections

to be held in November 2012. This situation hdstéeprotests and strikes, including in
Kathmandu where the applicant’s family live. Howethere is no evidence before the
Tribunal to indicate that the applicant’s familwleabeen targeted in any way as a result
of these events.

The applicant stated at the hearing that nothings® has happened to her father or
any other member of her family since her father veésased from prison in November
2011, which can be attributed to his membershifh@RPP or his political opinion.

The Tribunal notes the applicant’s claim that tbede in [Village 1] was locked by
Maoists and remains locked. However in the Trilbanaew the fact that the house
remains locked does not in itself constitute sexioarm in accordance with the
definition found in s.91R(2) of the Act. Furtherradhe applicant did not dispute that
the lock could be broken and the applicant’s farodyld restore their access to the
family home in [Village 1]. The applicant did ndaim that the [Village 1] house was
no longer owned by her family and that the Maoigtsild continue to prevent the
family from accessing the home, if the family digdék the lock and restore their
access to the home.

After considering all the evidence before it, thétlinal is satisfied that the chance of
the applicant facing serious harm in the reasonmvgseeable future in Nepal as a
result of her political opinion, or imputed poldicopinion arising from her father’'s
association with the RPP, is very remote. Theund finds therefore, that the
applicant does not have a well-founded fear ofgurson for reasons of her political
opinion in Nepal.

The Tribunal went on to consider the applicant&snok that her family fears returning
to [Village 1] because of threats from neighbowlating to the business deal involving
land, which saw her father imprisoned for 2.5 yedrse Tribunal accepts that the
applicant’s fears in this regard arise from henged member of her father’s family and
assessed whether or not her membership of a garteacial group, namely her

family, could, in relation to this claim, give rise a well-founded fear of persecution
for Convention purposes. However the harm expeeeémy the applicant’s father and
her family relates to a business deal and threatserby people involved in the
business deal. The harm experienced by the faaniythe ensuing fear for the
applicant as a member of the family does not drsa a reason specified in Article
1A(2) of the Convention. Therefore the Tribunalsindisregard it in accordance with
the legislation at s.91S of the Act.
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The applicant does not claim that the businessidealving land and her father’s
subsequent imprisonment are related in any waydoists or her father’s political
opinion.

The Tribunal finds that the applicant’s father’spmsonment and the family’s
subsequent fears of harm arising from threats rbgdbose involved in the business
deal, do not relate to any of the other groundsifipd in the Refugees Convention.
Accordingly these claims cannot be considered agrgts for protection for the
applicant under s.36(2)(a).

The Tribunal went on to consider the applicantarok relating to the breakdown of
her marriage. She claims that as a single fersafgrated from her husband, she will
be blamed for the marriage breakdown, people wikldown on her and she will face
serious discrimination. The applicant fears ttmet will not find good employment and
she and her family will suffer from poverty anddnrcial hardship. It will be very hard
for her to survive in Nepal without her husbande 8tould have to live with her family
and try to make her own living. Society will lodkwn on her and people will say bad
things to her and they will speak badly about hedribd her back. She will be blamed
for the breakdown of the marriage and people &l i is her fault.

The Tribunal first considered whether or not thelsgms have a nexus to the
Convention. That is, are “women in Nepal” or “womarNepal separated from their
husbands” a particular social group for Convenparposes. I#\pplicant A the Court
determined as follows:

The adjoining of “social” to “group” suggests thahe collection of persons
must be of a social character, that is to say dbléection must be cognisable
as a group in society such that its members slarething which unites them
and sets them apart from society at large. The wpatticular” in the
definition merely indicates that there must bedsmtifiable social group such
that a group can be pointed to as a particular abgroup. A particular
social group, therefore, is a collection of persambo share a certain
characteristic or element which unites them andobgsmathem to be set apart
from society at large. That is to say, not only nsugsh persons exhibit some
common element; the element must unite them, mdkasg who share it a
cognisable group within their society.

The Tribunal accepts that “women in Nepal” and “vesnin Nepal separated from their
husbands” constitute a particular social grougtlierpurpose of the Refugees
Convention.

The country information referred to in the precgdmages indicates that “women in
Nepal” in general suffer disadvantage in comparisomen with regard to education,
employment, responsibility for household choresidorates of pay, low status jobs
and sexual harassment in the workplace. The Talbarcepts that as a member of the
particular social group of “women in Nepal” the &pant will suffer from

disadvantage and she may have difficulty in findaéngployment. The Tribunal finds
that if she does find employment there is a reahck that she will be paid at a lower
rate than a man would be paid, that she may onddilower status job and that she
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94.

95.

96.

97.

98.

may face sexual harassment in the workplace. Hewdve evidence does not suggest
that the applicant will be denied access to emphinor access to an income or basic
services such that her capacity to subsist woulthteatened. Therefore, as difficult as
the applicant’s circumstances might be, the Trilbéinds that the disadvantage she

will face as a member of the social group “womenapal” does not constitute
persecution as defined in s.91R(1) and (2) of tbe A

The information also supports the applicant’s ckthrat as a member of the particular
social group of “women in Nepal separated fromrthasbands” she will face social
criticism, stigma and additional hardship in Nepbwever, the information also
indicates that there is an increase in the numbewomen filing for divorce in Nepal,

in spite of the resulting social difficulties. itidicates that women separated from their
husbands exist in significant numbers, are notetbaccess to employment, albeit low-
paid employment, and are not denied access tocestvilhe government has
introduced 2006 Gender Equity Act which providestgctions for women, including
equal pay for equal work and the repeal of a nurobdiscriminatory legislative
provisions regarding divorce, entitling women teajer rights than previously existed.
Furthermore, if a husband initiates a divorce agjairs wife, and if she has no other
means of supporting herself, then he must provitential support to her in
accordance with his status and income, for a peridave years. However in spite of
these legal reforms, the reports indicate that exwagive cultural attitudes prevail and
separated and divorced women continue to face hlantieism and social stigma.

In responding to this information at the hearing #pplicant reiterated her claim that
because she is separated from her husband shaaeila lot of criticism, be blamed,
and face a lot of hardship if she has to returNepal.

After assessing all the evidence before it, thedmal accepts that the applicant will
face hardship and social criticism and stigma ipalefor reasons of her membership
of a particular social group, namely, “women in Blegeparated from their husbands”
The Tribunal then considered whether this treatraenstitutes persecution.

Section 91R(1) of the Act prescribes that perseautiust involve ‘serious harm’ to the
applicant (s.91R(1)(b)), and systematic and disc@tory conduct (s.91R(1)(c)).
Section 91R(2) provides the following examplessefrfous harm’: a threat to life or
liberty, significant physical harassment or illdgteent, or significant economic
hardship or denial of access to basic servicegoiatiof capacity to earn a livelihood,
where such hardship or denial threatens the apyplceapacity to subsist. Furthermore
the treatment must be officially tolerated or uricoltable by the authorities of the
country. In this case the Tribunal finds that whihe applicant will face hardship and
social stigma, the evidence does not suggest ieatvdl face “serious harm” as
defined in the Act. The Tribunal is therefore matisfied that the applicant has a well-
founded fear of treatment that can be regardegasécution” in the reasonably
foreseeable future in Nepal.

The applicant also claims that her family will frffrom hunger and poverty if she
returns to Nepal because she will no longer beisgndoney to them. She claims that
she has no qualifications; that she may be jobfeskepal, and she and her family will
suffer from poverty and may starve. She claimsithfillage 1] it is hard to find

work as it is a small village and there is no ergplent there. The applicant also
claims that she and her family will be looked atyMeadly because of her father’s past



imprisonment and this will magnify the disadvantagel harm she and her family will
face.

99. The Tribunal accepts that the applicant’s circumsta are such that she may face
disadvantage in obtaining employment in Nepal &ad $he may be affected by
poverty. However it is noted that the applicaas h [sibling] studying at university
and [another sibling] who has travelled to the BaiKingdom. The applicant herself
has returned twice to Nepal since first arrivingAumstralia and she wants to return
there again when her father undergoes surgeryesdfactors do not equate with a
family facing poverty. The applicant has stateat ghe will be able to live with her
parents and [siblings] in Kathmandu. Thereforthalgh the family live in small
premises, the applicant will not be homeless indlle@fter assessing all the evidence
the Tribunal finds that the applicant’s circums&sare not such that she will be
denied the capacity to subsist. As such the cistantes that she faces in Nepal
cannot be regarded as persecution in accordanhdhtegislation at s.91R(2) of the
Act.

100. After considering the applicant’s claims, includioig a cumulative basis, and the
country information, the Tribunal finds that thgpapant does not have a well-founded
fear of persecution for a Convention reason inréasonably foreseeable future in
Nepal. Therefore, the Tribunal finds that the aggpit does not meet the refugee
criterion specified in s.36(2)(a) of the Act. Theblinal then went on to consider
whether the applicant meets the complementary giiotecriterion contained in
s.36(2)(aa) of the Act.

101. To be granted protection under the complementarieption criterion, the Tribunal
must be satisfied that there are substantial gr@émdbelieving that, as a necessary and
foreseeable consequence of the applicant beinguenifoom Australia to a receiving
country (Nepal) there is a real risk that she wuififer significant harm.

102. Section 36(2A) of the Act specifies that a persdhsuffer significant harm if he or
she will be arbitrarily deprived of their life; thhe death penalty will be carried out on
the person; or the person will be subjected tautertor to cruel or inhuman treatment
or punishment; or to degrading treatment or pun&titniCruel or inhuman treatment
or punishment’, ‘degrading treatment or punishmeantd ‘torture’, are further defined
in s.5(1) of the Act.The legislation requires that cruel or inhumanttresant or
punishment must involve severe pain or sufferingntionally inflicted on a person.
Degrading treatment or punishment must be intetaleduse extreme humiliation.

103. The Tribunal assessed all the applicant’s claimdividually and cumulatively, and
determined that the disadvantage and treatmensitigatvill face in Nepal do not
constitute “significant harm” as required by s.38(2nd s.5(1) of the Act. The
Tribunal finds that there are not substantial gdsufor believing that, as a necessary
and foreseeable consequence of the applicant bengved from Australia to Nepal
there is a real risk that she will suffer signifitarm. Accordingly, the applicant does
not meet the complementary protection criteriontaimed in s.36(2)(aa) of the Act.



CONCLUSIONS

104. The Tribunal is nosatisfied that the applicant is a person in respeathom Australia
has protection obligations under the Refugees Quiore Therefore the applicant does
not satisfy the criterion set out in s.36(2)(a).

105. Having concluded that the applicant does not nteetéfugee criterion in s.36(2)(a),
the Tribunal has considered the alternative catem s.36(2)(aa). The Tribunal is not
satisfied that the applicant is a person in respkathom Australia has protection
obligations under s.36(2)(aa).

106. There is no suggestion that the applicant satisfigé8(2) on the basis of being a
member of the same family unit as a person whefgegis.36(2)(a) or (aa) and who
holds a protection visa. Accordingly, the applicdaés not satisfy the criterion in
s.36(2) for a protection visa.

DECISION

107. The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA)
visa.



