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In the case of Nnyanzi v. the United Kingdom,
The European Court of Human Rights (Fourth Secti@itjing as a
Chamber composed of:
Lech Garlicki,President,
Nicolas Bratza,
Stanislav Pavlovschi,
Ljiljana Mijovié¢,
David Thor Bjérgvinsson,
Jan Sikuta,
Paivi Hirveld,judges,
and Lawrence Earh§ection Registrar
Having deliberated in private on 18 March 2008,
Delivers the following judgment, which was adoptedthat date:

PROCEDURE

1. The case originated in an application (no. 318G§) against the
United Kingdom of Great Britain and Northern Iredatodged with the
Court under Article 34 of the Convention for theotection of Human
Rights and Fundamental Freedoms (“the Conventidmny) a Ugandan
national, Ms Evarista Evelyn Nnyanzi (“the applitqnon 31 May 2006.

2. The applicant, who had been granted legal \aa$ represented by
Ms A. Azam, a lawyer practising in London. The it Kingdom
Government (“the Government”) were represented hgirt Agent,
Mr J. Grainger of the Foreign and Commonwealth ¢effi

3. The applicant alleged that her expulsion tondigawould violate her
rights under Articles 3, 5 and 8 of the Convention.

4. On 10 July 2006 the President of the Chambeaiddd, in the
interests of the parties and the proper conduth@fproceedings before the
Court, to indicate to the Government of the Unitedgdom, under Rule 39
of the Rules of Court, that the applicant should lv® expelled to Uganda
until 18 July 2006.

5. On 11 July 2006 the Chamber decided that tipdicapion should be
communicated to the respondent Government for tblesgervations and
granted priority under Rule 41. It also decideddemthe provisions of
Article 29 § 3 of the Convention, to examine theritseof the application at
the same time as its admissibility and that theeR39 indication should
remain in force until further notice.
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THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

6. The applicant, who was born in 1965, is a Ugandational. Her
mother and younger siblings live in Kenya. She he tdaughter of
Evaristo Nnyanzi, who was a government ministddganda between 1985
and 1986 and subsequently the Treasurer-Genetlad &@emocratic Party.

1. The events in Uganda

7. The applicant's father has been detained si#%8 on treason
charges. Her father was first arrested in 1986 wherpresent regime, the
National Resistance Movement (NRM), took power. \Was ultimately
charged with treason and detained. In 1987 shefollasved and arrested
by two men when she went to visit her father irsq@ni and detained for one
day during which she was asked questions aboutaltieer's political life.
She escaped after claiming to be unwell and beliogved to visit a local
hospital. She subsequently hid at a friend's hawustd her father was
acquitted and released later in 1987.

8. In October 1996 the applicant's father disapgzbaHe was believed
to have fled to Kenya, having been warned that las \ikely to be
re-arrested. The family, including the applicad$pavent to live in Kenya
for a while, but she returned to Uganda in Jand®97 hoping that the
situation had improved. Towards the end of 1997vghg questioned about
her father's whereabouts and her passport wasscatdd. She obtained
another passport using her real name but a fatsedddirth. In July 1998
she again travelled to Kenya and then returnedg@anda.

9. In September 1998 the applicant obtained atiakd tourist visa for
the United Kingdom, originally planning to traved a tourist.

10. On 21 September 1998 she was at home witHyfan@mbers when
plain clothes police officers or soldiers raidece thouse, looking for
evidence. They had brought the applicant's fath#ér them in handcuffs.
The applicant stayed with a friend for a few dagd ¢hen travelled to the
United Kingdom via Germany.

2. The applicant's arrival in the United Kingdomdatine refusal of her
asylum claim

11. On 27 September 1998 the applicant claimetu@ispn arrival in
the United Kingdom on the basis of her father'sitigpal activities in
Uganda.

12. On 21 November 1999 the Secretary of Stateseef her application
for asylum on the ground that she had not hersed#nbinvolved in any
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political parties or activities in Uganda and tehé had not claimed to have
experienced any arrests, detention or significaoblpms from the time of

her father's release in 1987 until the claimed caidher home in September
1998. This was considered to be evidence that shddwnot be of any

adverse interest to the Ugandan authorities. Furitve, she had used the
passport she had obtained from the Ugandan au#sotitrough the correct
channels in the name of Evelyn Allen Nakato to éedyganda without

apparent difficulties, having previously used tpassport to visit Kenya in

1998 for a holiday after which she had returnedJganda. Despite her
claims that her passport in the name of EvaristayaNmi had been

confiscated earlier by the authorities and that dia¢e of birth on the

passport with which she had left Uganda was fdlse,names were ones
which she used and which her parents had givemaraishe had submitted
letters of residence to obtain the passport from alithorities. It was

considered that she would not have been able te léyanda through

normal immigration channels had she been of anyicp#ar or adverse

interest to the authorities.

13. On 5 July 2000 a Special Adjudicator dismissieel applicant's
appeal against the Secretary of State's decisioeftise her asylum claim.
He found that there was no evidence that she had Heeply associated
with her father's political activities. She held personal political opinion,
had not been politically active and had given noewce at the hearing to
demonstrate that she was any closer to her fatteer any other family
members. Her arrest in 1987 had not occurred becatisany imputed
political opinion but was rather to inquire abowr Hather. Following her
release the authorities had shown no further istareher. After returning
from Kenya in 1997 she continued to live at homd amas thus easy to
locate. The applicant's assertion that she was\sali by the authorities in
Uganda to be involved in rebel activities and tsigisher father politically
was emphatically rejected.

14. On 26 September 2000 the Immigration Appe#ufal (IAT), by a
majority of two to one, refused her appeal againstdetermination of the
Special Adjudicator. It found that the Special Atigator was not correct in
stating that there was no evidence of individu&isdp at risk of persecution
because of the political activities of their reles, as he should have
considered and made a finding on a letter frommocratic Party before
him which contained evidence to the contrary. Thecsl Adjudicator had
also erred in stating that the applicant had cldinreehave been followed
but never accosted or apprehended after she retdrom Kenya in 1997
and it would have been better if he had referrethéoapplicant's claim to
have gone into hiding when concluding that the auities had shown no
further interest in her after her release. Thoughapplicant was a credible
witness and events in Uganda had given rise tanaige fear of persecution
on her part, she had not been seriously ill-treatedn detained for a short
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time in 1986 and questioned about her father'stigalli activities. Her
representative had conceded at the hearing thatathaot been subjected
to past persecution. There was no evidence thautierities were looking
for the applicant in the period between her beingstjoned and her father's
release in 1987. However, it was noted that thig heve been because she
was in hiding. After the applicant's father disagueel in October 1997 there
was a period before she went to Kenya during whiehauthorities could
have found her at her home and arrested her if tlaglywanted to do so.
They could have arrested her at any time betweemebarn to Uganda in
January 1997 and September 1998, except for apeiedd from July 1998
during which she returned to Kenya. During thisiquér the applicant
believed that she was being watched and followiethid was the case and
the authorities had as serious an interest in Beslee claimed, it was
difficult to understand why they had not arrestea. Whilst in late 1997
she was accosted by two men who asked her if sbe kvhere her father
was and confiscated her original passport, theyndidarrest her or subject
her to the persecution she claimed to fear. If sl correct and the
authorities were looking for her father they were l&kely to obtain
information from her during that period as they Vaobe during the period
after he was detained.

15. The IAT also dismissed the applicant's agsethat the authorities
believed her to be involved in rebel activities andhave assisted her father
politically. It considered that the authorities tbuhave arrested the
applicant either during the periods outlined abovean September 1998,
when they brought her father to the house in haifglouhen she was
present. There was no claim that the applicaningrather member of the
family present at that time had been arrested.eMdence showed that the
only real interest the authorities had in the aggpit was in discovering her
father's whereabouts. They no longer needed thesnation since he was
in custody. Though the applicant sought to arguat tthe Ugandan
authorities might still wish to obtain informatidrom her, which would
assist the conviction of her father or his assesiait was likely that they
were looking for incriminating evidence when thesached the home in
September 1998. However they did not arrest théicamp. Having regard
to the country information reports, the tribunalafound that there was no
evidence that family members of political opponemisre negatively
associated or as a result persecuted in any way.

16. The two-member majority of the IAT did notdithat the applicant
had established a reasonable degree of likelihbat &s a family member
of an opposition politician, she would herself beisk of persecution. The
minority member, however, considered that the appli, because of her
father's political position, would be perceivedthg Ugandan Government
as a political opponent. Moreover, the Governmeightrattempt, by use of
force if necessary, to obtain evidence from hdvdaised against her father
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at trial. The majority of the IAT recommended omfanitarian grounds that
the Secretary of State reconsider the applicansgipn, in the light of her
genuine subjective fear of returning to Uganda.

17. On 16 October 2000 the IAT refused the apptigeermission to
appeal to the Court of Appeal on the basis thagtbends of appeal did not
disclose any arguable point of law.

3. The applicant's human rights appeal

18. By a letter dated 13 February 2001 the appiicaade further
representations to the Secretary of State clairtiiagher removal from the
United Kingdom would be a breach of the latter'Bgaitions under Articles
3, 5, 8, 9 and 10 of the Convention and the HumightR Act 1998.

19. By a letter dated 4 June 2001 the Secretaigtate rejected these
representationsnter alia, on the basis that the Special Adjudicator and IAT
had addressed all the reasons in their determimsafaad that the concerns
raised under Article 8 in relation to difficultiéise applicant might suffer in
Uganda did not engage the United Kingdom's oblogesti

20. On 11 January 2005 an Adjudicator refusedag@icant's human
rights appeal under section 65(1) of the Immigraamd Asylum Act 1999
(1999 Act”, see paragraph 27 below). He was of dp&ion that as the
applicant's claim had been considered and dismisgetoth a Special
Adjudicator and the IAT, albeit on a majority decis he needed to
consider whether there were any circumstances hthdtarisen since the
date of the IAT's decision that would provide exaspal circumstances
sufficient to engage Article 3. Though the curreonditions in Uganda
were certainly no better than they were at the tineeapplicant had left the
country, there was nothing to suggest that theydesidusly deteriorated or
that the position of her father had worsened. Thgidicator noted that the
applicant's cousin had informed her that the redeirof her family were
well in Uganda and that her legal representativedunceded that there was
no emphatic ground to contend that Article 3 waokdbreached should the
applicant be returned to Uganda. He further obskentbat, with
commendable honesty, the applicant's legal reprasen had accepted that
the Article 3 claim would be hard to uphold and hather sought to
concentrate on the Article 8 claim. As regards dpelicant's submissions
under Article 8, the Adjudicator found that the bggnt had established a
private and not family life in the United Kingdons #e relationship she
enjoyed with a male friend did not constitute fgmlife. Though she had
established a private life during her stay in thetétd Kingdom in excess of
six years, revolving around her employment in archuand her
accountancy studies, her removal to Uganda, howsyempathetic one
might be to her circumstances, would not be dispriignate.
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21. In mid-February 2005 the applicant was dethinith a view to
effecting her removal from the United Kingdom areimpval directions
were set for her return to Uganda on 19 Februa®p20

22. On the evening of 18 February 2005 the appii€asolicitors
obtained an injunction from a High Court judge owvke telephone
restraining the Secretary of State from removing #pplicant from the
United Kingdom.

23. On 19 February 2005 the applicant issued aplicagion for
permission to apply for judicial review of her revab directions on the
basis that her removal would be in breach of hghtsi under the
Convention.

24. By an order dated 1 April 2005, the applicarapplication for
permission to apply for judicial review was refudsda High Court judge
following consideration of the documents. The judgkised the application
holding that it was an abuse of process and menelgttempt to frustrate
her removal directions since there had been nacgpigin for permission to
appeal against the Adjudicator's determinationdlafieJanuary 2005.

25. By a letter dated 27 March 2006 the Secrat&r$tate refused the
applicant discretionary leave to remain in the BaiKingdom and found
that the applicant's further submissions did nobamh to a fresh claim. All
the points raised in her submissions had alreaéy laeldressed when the
applicant's earlier claim had been determined ahdy twere not
significantly different from the material that hagreviously been
considered. The applicant's fears that she mightldiained, tortured or
subjected to degrading treatment given the manfheneo escape were
considered speculative as she had provided no rzsedé support this
claim. The applicant had failed to provide any ewice that the Ugandan
authorities were of the opinion that she couldstghiem with any inquiries
regarding her father. No new or compelling evidehee been provided.
Article 8 had already been considered during h@eapagainst the refusal
of her human rights application and all the issslbe had raised in her
current representations had also been raised bedmck considered
thoroughly by the Adjudicator. Furthermore, the laggmt had the
opportunity to apply for permission to appeal agaithe Adjudicator's
determination of 11 January 2005 but had failedaso.

26. Following the application of Rule 39 and commation of this case
to the Government for their observations, the appli was released from
detention and granted temporary admission intdJthiged Kingdom, with a
requirement to report on a fortnightly basis. Thev&nment confirmed in
writing that, as a result of the Rule 39 indicatitve applicant would not be
removed from the United Kingdom pending the corioclsof the
proceedings before the Court.
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[I. RELEVANT DOMESTIC LAW AND PRACTICE

A. Immigration legislation and rules

27. Paragraph 23 of the Immigration and Asylum 2299 (“1999 Act”
in force at the relevant time) provided:

“(1) If the Immigration Appeal Tribunal has madéreal determination of an appeal
brought under Part IV, any party to the appeal rhagg a further appeal to the
appropriate appeal court on a question of law rater that determination.

(2) An appeal under this section may be broughty omith the leave of the
Immigration Appeal Tribunal or, if such leave idused, of the appropriate appeal
court.

(3) “Appropriate appeal court” means—

(a) if the appeal is from the determination of ajueicator made in Scotland, the
Court of Session; and

(b) in any other case, the Court of Appeal.”
28. Section 65 under Part IV of the 1999 Act dapes as follows:

“(1) A person who alleges that an authority hastaking any decision under the
Immigration Acts relating to that person's entittarto enter or remain in the United
Kingdom, acted in breach of his human rights mageap to an adjudicator against
that decision unless he has grounds for bringing@real against the decision under
the [1997 c. 68.] Special Immigration Appeals Cossinn Act 1997.

(2) For the purposes of this Part, an authority actbreach of a person's human
rights if he acts, or fails to act, in relationtt@t other person in a way which is made
unlawful by section 6(1) of the [1998 c. 42.] HunfRights Act 1998.

(3) Subsections (4) and (5) apply if, in proceeditgfore an adjudicator or the
Immigration Appeal Tribunal on an appeal, a questarises as to whether an
authority has, in taking any decision under the Igrmation Acts relating to the
appellant's entitlement to enter or remain in thetédl Kingdom, acted in breach of
the appellant's human rights.

(4) The adjudicator, or the Tribunal, has jurisidiatto consider the question.

(5) If the adjudicator, or the Tribunal, decideattthe authority concerned acted in
breach of the appellant's human rights, the appeslbe allowed on that ground.”

29. Paragraph 22 (1) of Schedule 4 to the 199%Amtided:

“(1) Subject to any requirement of rules made unpleragraph 3 as to leave to
appeal, any party to an appeal, other than an apmeer section 71 (removal of
asylum claimants to safe third countries), to ajudidator may, if dissatisfied with
his determination, appeal to the Immigration Appeabunal.
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(2) The Tribunal may affirm the determination orkaaany other determination
which the adjudicator could have made.”

30. Section 82 of the Nationality, Immigration aAdylum Act 2002
(2002 Act”) reads, as relevant:

“1) Where an immigration decision is made in respé@ person he may appeal to
an adjudicator.

(2) In this Part “immigration decision” means—

(a) refusal of leave to enter the United Kingdom,

(b) refusal of entry clearance,

(c) refusal of a certificate of entitlement undectson 10 of this Act,

(d) refusal to vary a person's leave to enter orair in the United Kingdom if the
result of the refusal is that the person has neeléa enter or remain,

(e) variation of a person's leave to enter or renmaithe United Kingdom if when
the variation takes effect the person has no leaeater or remain,

(f) revocation under section 76 of this Act of ifidée leave to enter or remain in
the United Kingdom,

(g) a decision that a person is to be removed filenUnited Kingdom by way of
directions under section 10(1)(a), (b) or (c) af tmmigration and Asylum Act 1999
(c. 33) (removal of person unlawfully in United Kgisom),

(h) a decision that an illegal entrant is to be seed from the United Kingdom by
way of directions under paragraphs 8 to 10 of Saleed to the Immigration Act 1971
(c. 77) (control of entry: removal),

(i) a decision that a person is to be removed ftbemUnited Kingdom by way of
directions given by virtue of paragraph 10A of tBatedule (family),

(j) a decision to make a deportation order undetiae 5(1) of that Act, and

(k) refusal to revoke a deportation order undetise®(2) of that Act...”
31. Section 101 of the 2002 Act states that:

“A party to an appeal to an adjudicator under sect32 or 83 may, with the
permission of the Immigration Appeal Tribunal, appbt the Tribunal against the
adjudicator's determination on a point of law.”

32. Regulation 3 of the Nationality, ImmigrationdaAsylum Act 2002
(Commencement No. 4) Order 2003 (“Commencement rOg(03")
provided:

“(1) Subject to Schedule 2, the new appeal promisiare not to have effect in
relation to events which took place before 1 A@0I03 and notwithstanding their
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repeal by the provisions of the 2002 Act commengdhis Order, the old appeals
provisions are to continue to have effect in relato such events.”

33. Regulation 4(3) of the Commencement Order 2@t ified that an
event had taken place under the old Immigratiors Adtere inter alia (a) a
notice was served or (b) a decision was made entak

34. The Nationality, Immigration and Asylum Act @&
(Commencement No. 4) (Amendment) (No. 2) Order 2003
(“Commencement Amendment Order 2003”) amended thrar@encement
Order 2003. Article 4, which came into force onuad 2003, amended the
transitional provisions for appeals by applying tees 101(1) to (3),
102 and 103 of the 2002 Act (which relate to furtiygpeals by a party to an
appeal to an Adjudicator, and to statutory reviefvdecisions of the
Immigration Appeal Tribunal upon applications foermission to appeal
against an Adjudicator's determination) in relattoran appeal under Part
IV of the 1999 Act which was determined by an Adgador on or after
9 June 2003.

35. Paragraph 353 of the Immigration Rules (HC, 35amended by
HC 1112) states that:

“When a human rights or asylum claim has been ezfnd any appeal relating to
that claim is no longer pending, the decision makadt consider any further
submissions and, if rejected, will then determinkether they amount to a fresh
claim. The submissions will amount to a fresh cl#ithey are significantly different
from the material that has previously been considleThe submissions will only be
significantly different if the content:

(i) had not already been considered; and

(i) taken together with the previously considerethterial, created a realistic
prospect of success, notwithstanding its rejection.

[lI. RELEVANT COUNTRY BACKGROUND INFORMATION ON
UGANDA

36. Paragraph 3.7.12 of the Home Office OperatiGuadance Note on
Uganda issued on 15 January 2007 states:

“Despite the relaxation on the rules governing fmalit parties and the move
towards multi-party politics, opposition politicprties continued to face restrictions
on their ability to assemble and organise and tlseipporters were subject to
harassment and sometimes ill-treatment by the atid® Some opposition
supporters were detained by the security forces samde face charges of treason.
However, others who were similarly detained weteased without charge. In some
cases particularly those of prominent members &figal parties or those accused of
treason who have been detained for long periodéntg and who have suffered
ill-treatment at the hands of the Ugandan authesita grant of asylum or
Humanitarian Protection may be appropriate. Howewenther cases such as that of a
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low level activist detained for few days and thesleased without charge the
harassment suffered will not reach the level okpeution or breach Article 3 of the
ECHR and therefore they will not qualify for graaf asylum or Humanitarian
Protection.”

37. The U.S. State Department (USSD) Report on dfurRRights
Practices in Uganda released on 8 March 2006 saafgsagraph 1(f) that:

“There were reports that the government punishadilfamembers of suspected
criminals and political opposition members.”

However the next USSD Report on Uganda release@ btarch 2007
explains at paragraph 1 (f) that:

“Unlike in the previous year, there were no repdhat the government punished
family members of suspected criminals and politaggbosition members.”

38. The Immigration and Refugee Board of Canadg®rt entitled
“Uganda: Treatment of family members of politicapponents and
suspected members of rebel movements such as Allefdnce Forces
(ADF) and the Lords Resistance Army (LRA)” publidheon
4 October 2000 cites the following incident:

“A mother of an alleged ADF rebel chief, Jamil Mllkuwhom security forces
guestioned several times regarding her son's whews, was reportedly harassed
and tortured by members of the Directorate of Miljt Intelligence (The Monitor
16 August 1999).”

THE LAW

39. The applicant complained that her expulsionUganda would
violate her rights protected by Articles 3, 5 anof 8he Convention.

. THE GOVERNMENT'S OBJECTION ON NON-EXHAUSTION

A. The parties' submissions

40. The Government submitted that the applicadt faded to exhaust
all available domestic remedies. Relying on Pajaly23 of the 1999 Act,
they argued firstly that the applicant had failedenew her application for
leave to appeal against the IAT's decision of 2Bt&aber 2000 before the
Court of Appeal once such leave had been refusedthey IAT
(see paragraph 26 above). Secondly, the applicashtféiled to apply for
permission to appeal from the Adjudicator to thd Il her human rights
appeal (see paragraph 28 above). As the decisider @ppeal in the present
case had been taken on 4 June 2001, when the &gcodt State had
initially refused her appeal on human rights grayrie 1999 Act was still
applicable following the provisions of the Commemeat Order 2003
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(see paragraphs 31 and 32 above). Thirdly, thacgyplhad failed to apply
for permission to apply for judicial review of th®ecretary of State's
decision of 27 March 2006. Finally, the applicaauld have made further
representations to the Secretary of State if thatebeen a relevant change
of circumstances which she had not previously dalsefore the domestic
authorities. If any such further submissions hadnbaccepted as a fresh
claim, she would have a right of appeal under sec82 of the 2002 Act
(see paragraph 29 above). If her further submissieere rejected and not
accepted as amounting to a fresh claim she coutdy hudicial review
proceedings. The High Court could grant an injwrctio prevent her
removal from taking place before her judicial reviepplication had been
considered. However, this was very unlikely givke lack of evidence of a
relevant change of circumstances and the commentie by the High
Court judge in relation to her last application keave to apply for judicial
review.

41. The applicant did not respond to the first wéidhe Government's
submissions. With regards to the Government's @@sd¢hat she could have
applied for permission for judicial review of theaision of 27 March 2006,
she claimed that her previous solicitors had adviser that as her first
application for judicial review had been refused &mat there had been no
change of circumstances, a successful second applidor judicial review
was unlikely. As for the Government's final subrnaasthat she could have
made further representations to the Secretary ateStthe applicant
contended that the Government themselves had riseobthat there was no
material that had not been previously consideretithat therefore a fresh
claim was not a realistic remedy. Furthermore, @wvernment had not
argued that she would have stood any realisticggais of success in any
judicial review or fresh application.

B. The Court's assessment

42. The Court recalls that the rule of exhaustibdomestic remedies in
Article 35 § 1 of the Convention requires applicafitst to use the remedies
provided by the national legal system, thus dispgnsStates from
answering before the European Court for their befsre they have had an
opportunity to put matters right through their olegal system. The burden
of proof is on the Government claiming non-exhaursto satisfy the Court
that an effective remedy was available in theorg @am practice at the
relevant time, namely, that the remedy was accessibpable of providing
redress in respect of the applicant's complaintd affered reasonable
prospects of success (s&ev. the United KingdomGC], no. 24724/94,
16 December 1999, § 55). Further, where thereclso&ce of remedies open
to an applicant, Article 35 must be applied toegefflthe practical realities of
the applicant's position in order to ensure theatffe protection of the
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rights and freedoms guaranteed by the Conventitital(v. the United
Kingdom(dec.), no. 45276/99, 8 February 2000).

43. As to the Government's submission that theliGgpu failed to
exhaust available domestic remedies by not renewargapplication for
leave to appeal against the IAT's decision of 2ft&aber 2000 to the
Court of Appeal, the Court notes that this opticasvavailable to her under
Paragraph 23 of the 1999 Act which provided only #ppeals on
“a question of law”. According to the reasons gi\mnthe IAT, permission
to appeal to the Court of Appeal was refused orbtses that the applicant's
grounds of appeal did “not disclose any arguablmtpof law”. Having
regard to the clear position taken by the IAT, @waurt is not persuaded that
the Government have shown that a renewed applicatothe Court of
Appeal for leave to appeal would have offered agsonable prospects of
success.

44. As regards the Government's second submissegarding
non-exhaustion (see paragraph 39 above), even asggtinat the applicant
could have applied to the IAT against the Adjudicat refusal of her
human rights appeal of 11 January 2005 following gnovisions of the
Commencement Order 2003, despite the entry intacefoof the
Commencement Amendment Order 2003 cited above gaesgraph 33
above), the Court does not regard this as a remdtigh was accessible,
capable of providing redress and offering reas@abbspects of success.
In so finding, the Court observes that it was notirely clear which
provisions were applicable to the applicant's case to the change to the
applicable legislation introduced by the 2002 Acid aits concomitant
Commencement Orders. The Court further notes thgqudightor's
observation during the January 2005 hearing that #pplicant's
representative herself had conceded that the Argboint was difficult to
uphold and considers this to be strong evidenceahwg further appeal, if
available, would offer little if any prospects oficeess. In light of the
foregoing, the Court finds that the applicant'sligption to the Secretary of
State on human rights grounds and her subseque@ab@gainst that
decision to an Adjudicator under section 65 of 1889 Act, all following
the failure of her initial asylum claim, were safént to dispense her from
the obligation to exhaust all domestic remedieseurktticle 35 § 1 of the
Convention.

45. As to the Government's third submission tih&t applicant could
have applied for permission to apply for judiciaView of the Secretary of
State's decision of 27 March 2006, the Court nadtes applicant's
explanation that she was advised by her solicitmisto pursue leave to
apply for judicial review for a second time, asrthe/as no new evidence to
support her claims. In light of the applicant's wotessful application for
leave to apply for judicial review in April 2005 @rihe lack of any new
evidence, the Court similarly finds that this remeaffered little if any
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prospects of success. Finally, the Court does masider the Government's
final submission that the applicant could have miadéher representations
to the Secretary of State tenable, as by the Gowamtis own admission
there was no material which had not been consideredously. It follows
that this was not an adequate or effective remedthie purposes of Article
35 § 1 of the Convention.

46. In view of the foregoing, the Court dismisshe Government's
objections on non-exhaustion. It concludes that #pplication is not
manifestly ill-founded within the meaning of Art&cl35 § 3 of the
Convention. Nor have any other grounds for deciaiinnadmissible been
established. It must therefore be declared adnéssib

II. ALLEGED VIOLATION OF ARTICLE 3 OF THE CONVENTION

47. The applicant complained that her expulsionUganda would
violate Article 3 of the Convention as there wasal risk that she would be
ill-treated upon return.

Article 3 reads as follows:

“No one shall be subjected to torture or to inhunmaindegrading treatment or
punishment.”

A. The parties' submissions

1. The applicant

48. The applicant submitted that she faced aaedlimmediate risk of
ill-treatment and arbitrary detention if returned Wganda. She would be
targeted due to the political activities of hemtat who had been detained
without trial in Uganda since 1998 on treason cesrgrhe authorities
might ill-treat her in order to extract informatiaoncerning her father. She
argued that the fact that her original passporttieh confiscated and that
she had once been detained and twice interroga&tedebher arrival in the
United Kingdom was evidence of her past persecuttie emphasised that
the domestic authorities had all found her to e=lite and had concluded
that she had a genuine subjective, if not objeltiveasonable, fear of
persecution. She relied on the 2006 US State Dmpatt Report which
referred to accounts that the Ugandan governmedt peished family
members ofinter alia, political opponents (see paragraph 36 above}fand
2000 report published by the Immigration and Reéugeard of Canada,
which recounted an incident when the mother of leeged rebel chief was
harassed and tortured after being questioned detwmes concerning her
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son's whereabouts (see paragraph 37 above), adiedjeountry evidence
that family members of political opponents wereisit in Uganda.

2. The Government

49. The Government submitted that the applicard peoduced no
evidence to displace the findings of the IAT on hesylum claim and the
Adjudicator on her human rights appeal that harrreto Uganda would not
constitute a breach of Article 3. In particulareyhnoted that her legal
representative had accepted that her Article 3nclavould be hard to
uphold” before the Adjudicator on 11 January 200Be IAT and both
Adjudicators had concluded that the applicant heddpolitical opinion of
her own, had not been politically active and had imoany way been
perceived as having assisted her father politicafyailable country
information on Uganda did not indicate that the ligppt might suffer
persecution in her own right or by any form of asatoon with her father.
While it was accepted that the Ugandan governmeightstill target
political opponents, the applicant would not becpered as a political
opponent herself and neither was there any reakotigblihood that she
would be targeted merely because of her father.

B. The Court's assessment

(&) General principles

i. Responsibility of Contracting States in the éwdrexpulsion

50. It is the Court's settled case-law that asattan of well-established
international law, and subject to their treaty gations, including those
arising from the Convention, Contracting Statesehéne right to control the
entry, residence and removal of aliens (see, anmaaugy other authorities,
Abdulaziz, Cabales and Balkandali v. the Unitedd¢iom judgment of
28 May 1985, Series A no. 94, § 67, éadujlifa v. France judgment of
21 October 1997Reports of Judgments and Decisiot@97-VI, § 42).
In addition, neither the Convention nor its Protecoonfer the right to
political asylum (seeVilvarajah and Others v. the United Kingdpm
judgment of 30 October 1991, Series A no. 215, 8, 1&nd Ahmed
v. Austrig judgment of 17 December 199%eports1996-VI, § 38, cited in
Saadi v. Italy [GC], no. 37201/06, judgment of 28 February 2@&124).

51. However, expulsion by a Contracting State giag rise to an issue
under Article 3, and hence engage the respongilfithat State under the
Convention, where substantial grounds have beewrslior believing that
the person concerned, if deported, faces a realafidoeing subjected to
treatment contrary to Article 3. In such a caseicket 3 implies an
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obligation not to deport the person in questiothit country (se&oering

v. the United Kingdomjudgment of 7 July 1989, Series A no. 161,
88 90-91;Vilvarajah and Otherscited above, § 103hmed cited above,

8 39;H.L.R. v. Francgjudgment of 29 April 1997Reports1997-lil, 8§ 34;
Jabari v. Turkey no. 40035/98, § 38, ECHR 2000-VlliSalah Sheekh
v. the Netherlandsno. 1948/04, § 135, 11 January 2007; &aadj cited
above, § 125).

ii. Material used to assess the risk of exposur¢atment contrary to Article 3
of the Convention

52. In determining whether substantial grounds hlbgen shown for
believing that there is a real risk of treatmerdoimpatible with Article 3,
the Court will take as its basis all the materidhcpd before it or,
if necessary, material obtainguoprio motu(seeH.L.R. v. France cited
above, 8§ 37, andHilal v. the United Kingdom no. 45276/99, 8 60,
ECHR 2001-II). In cases such as the present thet€@mxamination of the
existence of a real risk must necessarily be araigo one (se€hahal
v. the United Kingdomjudgment of 15 November 199Reports1996-V,

§ 96; andSaadj cited above, § 128).

53. It is in principle for the applicant to addueeidence capable of
proving that there are substantial grounds forevelg that, if the measure
complained of were to be implemented, he wouldXposed to a real risk
of being subjected to treatment contrary to ArtiBlgseeN. v. Finland
no. 38885/02, § 167, 26 July 2005). Where sucheawd is adduced, it is
for the Government to dispel any doubts about it.

54. In order to determine whether there is a oékll-treatment, the
Court must examine the foreseeable consequencg=ndfng the applicant
to the receiving country, bearing in mind the gahsituation there and his
personal circumstances (s¥dvarajah and Otherscited above, § 10&
fine; andSaadicited above§8128-129).

55. To that end, as regards the general situati@particular country,
the Court has often attached importance to thernmdtion contained in
recent reports from independent international hunignts-protection
associations such as Amnesty International, or morental sources,
including the US State Department (see, for exan@iahal cited above,
88 99-100; Muslim v. Turkey no. 53566/99, 8§67, 26 April 2005;
Said v. the Netherlandsho. 2345/02, §8 54, 5 July 2005; aAd-Moayad
v. Germany(dec.), no. 35865/03, 88 65-66, 20 February 2087)he same
time, it has held that the mere possibility ofti#atment on account of an
unsettled situation in the receiving country doesin itself give rise to a
breach of Article 3 (se&/ilvarajah and Otherscited above, § 111, and
Fatgan Katani and Others v. Germa(gec.), no. 67679/01, 31 May 2001)
and that, where the sources available to it desailyeneral situation, an
applicant's specific allegations in a particulasecaequire corroboration by
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other evidence (sedamatkulov and Askarov v. TurkgyC], nos46827/99
and 46951/99, § 67, ECHR 2005-1 § M3{islim, cited above, 8§ 68; and
Saadj cited above, 8§ 131).

56. With regard to the material date, the exiseotthe risk must be
assessed primarily with reference to those facisiwivere known or ought
to have been known to the Contracting State attithe of expulsion.
However, if the applicant has not yet been exteaddr deported when the
Court examines the case, the relevant time wilthas of the proceedings
before the Court (se€hahal cited above, 88 85-86, amMdnkadajalasarma
v. the Netherlandsno. 58510/00, 8§ 63, 17 February 2004). This 8iona
typically arises when, as in the present case, riim or extradition is
delayed as a result of an indication by the Colanointerim measure under
Rule 39 of the Rules of Court (st&amatkulov and Askargwited above,
8 69). Accordingly, while it is true that historidacts are of interest in so
far as they shed light on the current situation #re way it is likely to
develop, the present circumstances are decisive $&madj cited above,
§ 133).

iii. The concepts of “inhuman or degrading treatrtien

57. According to the Court's settled case-lawtrdatment must attain a
minimum level of severity if it is to fall withinhie scope of Article 3. The
assessment of this minimum level of severity istreé; it depends on all
the circumstances of the case, such as the durafighe treatment, its
physical and mental effects and, in some casessdkeage and state of
health of the victim (see, among other authoritiesce v. the United
Kingdom, no. 33394/96, § 24, ECHR 2001-VilMouisel v. France
no. 67263/01, § 37, ECHR 2002-IX; andalloh v. Germany[GC],
no. 54810/00, § 67, 11 July 2006).

(b) Application of the above principles to the pesent case

58. The Court notes that the most severe formen$qeution that the
applicant experienced in Uganda before coming eédthited Kingdom was
her arrest by two unidentified men when visiting fagher in prison in 1987
and her subsequent detention for one day duringhwéine was questioned
about her father's political activities. At no polras it been suggested that
she was ill-treated during her detention. In féog, applicant's own account
is that she was allowed to visit the local hospfér claiming to be unwell.
Accordingly, the Court does not consider that tlreuenstances of the
applicant's detention for one day's duration reteh minimum level of
severity required to fall within the scope of Altéc3 (see Price
v. the United Kingdomgited above, § 24,). As to the mental effects that
such treatment had on the applicant, the Courtsnibit she opted to return
to Uganda in January 1997, following her flightdenya in the wake of her
father's disappearance, as by her own admissiorwalehopeful that the
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situation would improve. The Court regards the @mpplt's voluntary return
to Uganda and admitted optimism as to the futurevadence of the limited
negative mental effects of her detention.

59. The Court further observes that the applicamts then left
undisturbed until the end of 1997 when she was topresd about her
father's whereabouts and her passport was cordtc&urthermore, she
was not in any way harassed in the time betweerrdtarn to Uganda in
January 1997 and her alleged questioning at theoéntP97. It is also
noteworthy that she was subsequently able to oltamther passport under
another one of her known and actively used namigis,which she was able
to travel to Kenya without any difficulty in July9®8 before again
voluntarily returning to Uganda.

60. The Court views the applicant's account tha &ad initially
planned to visit the United Kingdom as a touristobe late September
1998, when her father was brought to the family @dmndcuffed by the
authorities who were searching for evidence, agditation that she was
not fearful of the situation in Uganda until thateat. It further notes the
observations of the domestic authorities in thggard, in particular that of
the IAT in its majority decision of 26 September020 that neither the
applicant nor any other family members were arcesie in any way
mistreated during the said raid on the family hoar&l their conclusion that
if the authorities had intended to use the apptitarextract information to
assist in her father's conviction they would haveealso during the raid of
September 1998 when they were specifically lookiag incriminating
evidence. Despite the raid on her family home, @uairt notes that the
applicant managed to leave Uganda on her own pdsadew days after
the incident without any reported difficulties.

61. Moreover, the Court cannot ignore the fact tha applicant's father
has now been in detention and in the custody oUthendan authorities for
almost ten years. It considers further that if thehorities had wanted
information concerning the applicant's father theyuld have been more
likely to detain her before he was found and tak&o their exclusive
custody. Nor has it been explained why the appligauld be expected to
know any more about her father's political actestithan he himself,
particularly after the passage of almost ten ydargg which she has been
out of the country. Having regard to all these aerstions, the Court finds
that no substantial grounds have been shown foevded) that the applicant
is of any continuing special interest to the Ugandathorities or that she
will be persecuted upon her return.

62. In support of its above conclusion, the Coakes into consideration
the applicant's representative's concession betbee Adjudicator on
11 January 2005 that the Article 3 complaint wolbddhard to uphold and
that there was “no emphatic ground” on which totend that Article 3
would be breached. It also notes that despite dlke that the applicant's
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mother and siblings appear to reside in Kenya, ridst of the family,
including her niece, were doing well in Uganda ke ttime of the
Adjudicator's determination of January 2005.

63. As is incumbent upon it, the Court has takéa account all relevant
country information submitted by the parties andatthobtained
proprio motu As to the 2006 US State Department (USSD) report
Uganda which the applicant submitted and its reiege to reports that the
Ugandan Government has punished family members mbostion
members, the Court observes that the more receBDUSport released in
March 2007 explains that “unlike in the previousiyg¢here were no reports
that the government punished family members of ettsd criminals and
political opposition members” (see paragraph 36vahoSimilarly the
Court takes into consideration the Home Office'sen¢é Operational
Guidance Note on Uganda of 15 January 2007 (sesgfagoh 35 above),
which states that in cases of low-level activisttathed for a few days and
then released without charge the harassment sdffemild not reach a
level of persecution in breach of Article 3 of t@®nvention. The Court
notes that by the applicant's own admission shensapolitically active in
any way in Uganda, a fact which was highlightedtlwy domestic courts
and the respondent Government. Considering thatdhatry information
shows that even low-level activists would not beisk of persecution in
Uganda, the Court finds no reason to believe tbateone who has never
been active at all would be at risk merely by asdmn with a relative. This
conclusion is further supported by the 2007 USSiartecited above.

64. The Court observes that the only suggestigooténtial targeting of
the family members of political opponents is tofbend in the applicant's
reference to the Immigration and Refugee Board ahdda report dated
October 2000, which refers to an event in 1999 whemother of an alleged
rebel chief, whom security forces had questionecerse times regarding
her son's whereabouts, was reportedly harassetbenced by members of
the Directorate of Military Intelligence. The Coumbtes that this event
occurred a significant time ago, approximately nygars, and that it is
unsupported by any other corroborating country @vig as to the existence
of a general risk to the families of political opmmts. Furthermore, this
reported incident can be distinguished from thésfat the present case in
that it involved questioning as to a son's wherathomon numerous
occasions on which the mother had presumably liyitiailed to cooperate.
In the instant case, however, the applicant's fattecation is known as he
has been in detention and in the custody of thaoaiies for almost ten
years. Furthermore, the applicant has not beerngetar questioned during
several periods when it was clearly open to thaaittes to do so.

65. Therefore, after examining the individual uirestances of the
applicant in the light of the current general diima in Uganda
(seeVilvarajah and Otherscited above, § 108), the Court finds that no
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substantial grounds have been established forviedjehat she would be
exposed to a real risk of torture or inhuman orrdéigg treatment within
the meaning of Article 3 of the Convention if eXpl

66. Accordingly, the expulsion of the applicantiiganda would not be
in violation of Article 3 of the Convention.

[ll. ALLEGED VIOLATION OF ARTICLE 5 OF THE CONVENTON

67. The applicant complained that her expulsiotJg@mnda would also
violate Article 5 of the Convention as there wasal risk that she would be
detained arbitrarily upon return.

68. In light of its conclusions on the applicaiisicle 3 complaint, the
Court finds that no separate issue arises undarlé\g of the Convention.

IV. ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION

69. The applicant further complained that her remh¢o Uganda would
constitute a disproportionate interference with hght to respect for her
private life in breach of Article 8 of the Convemt which provides as
relevant:

“1. Everyone has the right to respect for his gev... life...

2. There shall be no interference by a public autfionith the exercise of this
right except such as is in accordance with the aw is necessary in a
democratic society in the interests of nationalus&g public safety or the
economic well-being of the country, for the prevemtof disorder or crime, for
the protection of health or morals, or for the potion of the rights and
freedoms of others.”

A. The parties' submissions

70. The applicant submitted that she had estadishprivate life in the
United Kingdom which involved close ties with hehucch and her
part-qualification as an accountant. She had a fnaled and hoped that the
relationship would develop. Furthermore, the States responsible for
several instances of delay during the processingeofasylum claim and
subsequent human rights appeal, which rendereddser exceptional. She
had been living in the United Kingdom for almost teears. Moreover, her
removal to Uganda would be traumatic and wouldlyikexacerbate her
asthmatic condition.

71. The Government contested that argument. Thbynited that the
applicant's circumstances were not capable of cgpmiithin the ambit of
private life under Article 8 of the Convention dsetprovision did not
provide a right to choose the country in which espe sought to reside and



20 NNYANZI v. THE UNITED KINGDOM JUDGMENT

work without regard to that country's immigrati@wis. Even assuming that
the applicant had established private life in thetéd Kingdom and that it
had been interfered with, such interference weaacoordance with the law,
pursued a legitimate aim, namely the maintenana emforcement of
immigration control, inter alia, for the preservation of the economic
well-being of the country, the protection of healihd morals and the
protection of the rights and freedoms of others wad proportionate in the
circumstances.

B. The Court's assessment

1. Relevant principles

72. The Convention does not guarantee the righhdalien to enter or to
reside in a particular country. However, the renhaMaa person from a
country where close members of his family are fivimay amount to an
infringement of the right to respect for family difas guaranteed in
Article 8 8 1 of the Convention (sédoustaquim v. Belgiumudgment of
18 February 1991, Series A no. 193, p. 18, § 3@k Tourt has also
recognised that, regardless of the existence aretbe of “family life”,
and depending on the circumstances of a particalse, such removal may
also give rise to an infringement of an applicantyt to respect for his
private life (sedJnerv. the NetherlandfGC], no. 46410/99, ECHR 2006-,
§ 59).

73. The Court also reiterates its finding Bensaid v. the United
Kingdom (no. 44599/98, judgment of 6 February 2001 at g thét “not
every act or measure which adversely affects morgbhysical integrity
will interfere with the right to respect to privaliee guaranteed by Article
8.”

74. However, the Court's case-law does not exdlaletreatment which
does not reach the severity of Article 3 treatnmaly nonetheless breach
Article 8 in its private-life aspect where there aufficiently adverse effects
on physical and moral integrity (se€ostello-Roberts v. the United
Kingdom judgment of 25 March 1993, Series A no. 247-C, @p-61,
8§ 36).

75. Any interference with Article 8 rights willfimnge the Convention if
it does not meet the requirements of paragraph/A&tafle 8. It is therefore
necessary to determine whether the interferenceiwascordance with the
law”, motivated by one or more of the legitimatenai set out in that
paragraph, and “necessary in a democratic society”.
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2. Application of the above principles to the prassase

76. The Court does not consider it necessary terméne whether the
applicant's accountancy studies, involvement wahdhurch and friendship
of unspecified duration with a man during her sthglmost ten years in the
United Kingdom constitute private life within theeaning of Article 8 § 1
of the Convention. Even assuming this to be thee,casfinds that her
proposed removal to Uganda is “in accordance witd kaw” and is
motivated by a legitimate aim, namely the mainteeaand enforcement of
immigration control. As to the necessity of theemférence, the Court finds
that any private life that the applicant has estabd during her stay in the
United Kingdom when balanced against the legitinfaiélic interest in
effective immigration control would not render heemoval a
disproportionate interference. In this regard, @wirt notes that, unlike the
applicant in the case dfner (cited above), the present applicant is not a
settled migrant and has never been granted a tmhtemain in the
respondent State. Her stay in the United Kingdongndmg the
determination of her several asylum and human sigidims, has at all
times been precarious and her removal, on rejecidhose claims, is not
rendered disproportionate by any alleged delayherptrt of the authorities
in assessing them.

77. Nor does the Court find there to be sufficientdence that the
applicant's removal with her asthma condition, \Whishe asserts is
exacerbated by stress, would have such adversastia her physical and
moral integrity as to breach her rights under Aetig of the Convention.

78. Accordingly, the applicant's removal to Ugamdauld not give rise
to a violation of Article 8 of the Convention.

FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Declaresthe application admissible;

2. Holds that the applicant's removal to Uganda would rieé gise to a
violation of Article 3 of the Convention;

3. Holdsthat no separate issue arises under Article Beoonvention;

4. Holds that the applicant's removal to Uganda would rieé gise to a
violation of Article 8 of the Convention.



22 NNYANZI v. THE UNITED KINGDOM JUDGMENT
Done in English, and notified in writing on 8 Ap&008, pursuant to
Rule 77 88 2 and 3 of the Rules of Court.

Lawrence Early Lech Garlicki
Registrar President



